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| THAKUR PRASAD SINGH 0. ADYA PRASAD SINGH, 
promise by virtus of which Musammat 
Dhramraj Kuar gave the share now in 
dispute to Bishunath Singh for her life. 
time subjest to his liability to pay the 
Government revenue assessed on the same 
io her and certain other property was 
proposed to be divided between Bishunath 
Singh and Harbans Narain Singh after her 
death, In aseordanee with that eompromise 
' & dearee was passed and Bishunath Singh 
was awarded possession over the shere, 
the profits of whish are now elaimed, In 
the mutation prosesding whish followed 
this deeree the Revenne Court instead of re- 
cording the name ‘of Bisbunath Singh in 
substitution of Musummat "Dhramraj Kuar 
showed him ss 'qabir in the oolumn of 
remarks in ^ the khewat ‘appertaining to 
the disputed share. The Courts below 
treated’ that entry and the seompromise 
as insnffisient to establish that the plaint- 
‚Ше, who have sueseeded- Bishunath Singh 
on his death, are во sharers so’ as ‘to 
entitle them to file а suit for their share 
of the: profits in the ' Revenue Court, 
They regarded Bishunath 'Singh' as merely 
entitled to Rs. 450 per year as а sort 
of maintenanoa, 

The compromise stated that Musanmat 
Dhramraj .Kuar gave to Biehnnath Singh 
or his heir’ the property spesified therein, 
yielding. an insome of Ба, 450 per year, 
aud that Bishunath Singh and his heirs 
_ shall remain in enjoyment thereof by making 

sollestions, attachments, filing suits for the 
resovery -of rent and ejestment of tenants 
and eultivating the land themselves or 
getting it eultivated by others, and possess 
every other kind of right, short of aliena. 
tion by mortgage, sale, charge, or otherwise, 
insluding a right of realization of the 
sayer inooms. It,further stated that they 
were to pay Rs, 527 4 per year on ascoant 
of the ‘Government revenue in fixed 
instalments to Musammat Dharamraj Kuar 
and that, if they made any default in the 
payment of the same, she ahould have the 
power to take the said property into her 
possession and to pay Hs' 450 per year 
in eash in lieu of the same,  Bishunath 
Singh had, theréfóre, every right, which’ 


the lady. possessed during, her lifetime, • `` 


. short of ‘alienation by mortgage or sale or’ 
otherwise вой": һе’ must be treated for’ ‘all 
intente and purpoges as а eo-sharer standing 


» 
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Ф 
in the shoes vf "Murammat Dharmraj Kuar 


‘so long as no default is made in the 


payment of the ravenue above mentioned 
and the right of resumption is not exercised. 

A ao-sharar need not be a full pro- 
prietor Ёс entitle him to file а suit against 
the Lambardar for his share of the profits, 
In Azte-unnisa v, Mohammad Sated Khan 
(1) and Sadíxa Bibi v, Akbar Singh (2) 
а mortgagee in possession has been treated 
аз a oo-sharer within the meaning of 
Sesion 108, : elause (15), of the Ondh 
Rent Act (XXIL of 1586). In 
Ahmad ^ Sad, Khan v. Masthullah 
Khan (3) even a lessee of а so-sharer 
or а mortgagee: has been similarly treated 
as а eo-sharer entitled to sue for his 
share of the ‘profits, though the lease may 
have expired or the mortgage may have 
‘been: redeemed, if his name has sontinued 
to be reeordéd in the papers, A Hindu 
widow also holds a limited: interest ; but 
she oan file a suit for her share of the 
profits; and so: san a mortgagee in posses- 
sion though his right: is restricted and 
terminable. There is no reason why а 
person to whom a Hindu widow has eonveyed 
her righta'for her life should not havea 
similar. power to кце’ {ог the ‘share of 
the profits to whieh but for sueh transfer 
she: would have bsen entitled; The plaint- 
iffa are duly: shown / in the’ revenue 
papers as in -possession ‘of ‘the share in 
question, There would have been admittedly 
no difficulty, had their names been entered 
below- that- of Musammat’ Dharmraj Kunar 
as holding her rights for her life, folle wing 
the analogy of '"mortgagees whose names 
are entsred below those ‘of mortgagors, 
but the mera fast that their names ‘are 
entered in the remarks «olumn as: gabiz 
ought to make no material differense. The 
Lambardar shall поб hava to pay the profits 


_twisa over, particularly as Musammat Dharm- 


raj Kuar does not set up any elaim to them. 
The avpesal is, therefore, allowed aud the 
suit remanded to the Court of first instance 
with a direstion {р reinstate it ander its 
original numbsr and to dispose of it in 
fhe manner required by law. Tha plaint- 
iffs’ shall wgt “their costs here:"and of 


р ; е PN 7Ф . 
(1) 2 0. С, 84, 
(2020.0 299, | | , 
(8) 13 Ind. Qag: 975; 84 А. 250; 9 AL. J. 152, 
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. INDAR SAIN 0, FRABHU LAL, 


the appeal to the Coart below from the 
respondents, who shall bear their own eosts 
in both those Courts, 
J. P, 
Appeal allowed. 


етан. — 


" LAHORE HIGH COURT. 
Secon Озуп, АРРА, No. 2238 or 1917. 
November 7, 1921. 
Present: —Mr, Justice LeRossignol and 
Mr, Justiee Campbell. 
INDAR SAIN—PLAINTIFF—ÁPPELLANI 
versus 
PRABHU GAL AND orsers —DEFENDANTS— 
RESPONDENTS, 
Minor, decree against, validity of— Execution of 
decree—Sale—Title of auction-purchaser. 


Where a minoris entirely unrepresented before the 
Court which issues a decree against him, that decree 
is a nullity so far as the minor is concerned. -But 
where a minor isa party to the case and a decree 
is issued against him, that deoree, so long as it 
stands, is not invalid, it is only voidable at the 
instance of the minor, [p. 4, col. z; p. 5, col. 1.) 

A bona fide auction-purchaser need look only to 
the decree and order of sale of the Executing Court 
and is not bound to enquire further into title. So 
long as the decree remains valid, the proceedings 
taken under that decree, so-far as they affeot third 
parties in the ‘same position as bona fide auction- 
purchasers, cannot be impugned. (р. 5, col. 1.] 

Shivlal Bhagvan v. Shambhuprasad, 20 В 495 at p. 
436; 7 Bom. L. B. 685 (F. B. | and Zain-ul-Abdin 
Khan v. Mukammad Asghar Alt Khan, 10 A. 166; 16 
І. А. 1% 5 Bar, P. O. J. 1295 6 1nd, Dec. qn. 8.) 112, 
followed, . 

Sesoni appeal from a decree of the 
Distriot Judge, Hissar, dated the 120 June 
1917, varying that of the Munsif, Seeond Clase, 

* Hissar, dated the 30th June 1716, 
Mr. Manohar Bul, for the Appellant. 
Lala Zar Gopal, for Prabhu Lal, Kespond- 


ent, . 

JUDGMENT,—This second appeal arises 
out of a suit brought by в quondam minor for, 
possession of a house sold in exeeution of 
a decree in 1906 under the following eir- 
eumstances:— M 

Nadir Mal brought a suit for recovery of 
monies due on book-assount against the 
present plaintiff as representing His deseased 


brother dethu. “The plaintiff, then а minor, ° 


was represented by his: father’s aister's son 
qbo compromised the elaim on the sondition 
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that the .money was ‘to be reeovered by 
instalments from the estate of Jethu, what- 
ever it might ke, in the possession of the 
minor. The dearee was drawn up against 
the minor but the reservation that it waa 
to be exeonted only against the property of 
Jethu in tbe minor’s handa was erroneously 
omitted. The honse now in dispute was 
attached and ultimately sold in spite of an 
objestion from the minor'a guardian that the 
house had never belonged to Jethu, The 
bouse was sold for Hs. 245, out of whieh 
ihe desree of Nadir Mal, the deeree of one 
Ramji Das: and the deoree.of one Ranjit 
Singh, the last two of whom had al- 
ready obtained desrees againtt Indar Sain 
as representative of his deceased brother, 
were satisfied. The putchaser at the ause 
tion was one Ram Kishen, who, some years 
later in 1910, transferred the house by sale 
to Prabhu Lal, the.only respondent, who 
defends this appeal, 

The first Const, holding that the minor'a 
interests had not been properly safeguarded, 
deereed his elaim and the relief granted was 
to restore the sase, č.8., Nadir Mal’s suit, to 
its original number and tc direst that pro. 
esedings should continue as from the date 
when the. compromise was aecepted by the 
guardian with the eonsent of the Court. 16 
did not find that the house in dispute was. 
the property of the plaintiff and bad never 
belonged to Jetbu, but it ordered that the 
house should be restored by Prabhu Lal- to 
the plaintiff until such time as the house 
was proved to have been the property of 
Jethu Mal. The lower Appellate Court 
accepted Prabhu Lal’s appeal and modified 
the relief granted to plaintiff by the first 
Court by maintaining the house in Prabhu 
Lal’s possession and giving the plaintiff a 
deeree for the aggregate of the amounts 
paid to Nadir Mal, Ramjt Das and Ranjit’ 
Singh out of the sale proceeds of the konce, 

In this Court, on seecnd appeal, it ів aomit- 
ted that the possession of a bona fide anotion, 
purehazer is different from that of parties. 
to the original suit, bnt it is contended that, 
inasmuch sa the compromise was to affeat 
merely the property of Jethu in the bands 
of his minor brother, and whereas the desreg 
did not restrist exeoution to that property, the 
desree is в шеш nullity and was void ab 
initio, We see no reason toe dissent from 
tke proposition that wbon'a minor is entirely 

ы 
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unrepresented before the Court whish issues 
' the desree against him that desres is a 
nullity so far as the minor is sonssrned. 
But when а minor ів a party to the вазе and 
the. desree is issued against: him we ses по 
reason to hold that that. desree, so long as it 
stands, is invalid, it is only voidable at the 
instance of the minor, and. we must-note that 
in this ease although the wording of the 
desree was defestive the property prosaeded 
against was regarded by both the desrea. 
holder andthe Exesuting Court as the prop- 
erty of Jethu and: no$ as the property of 
the minor so that the defestive wording of 
the. deares is not responsible for the рговәві. 
ings of whish the plaintiff now somplains. 
But the. main point for as now to deside is 
| whether, in spite of the fact that it has not 
` been established that the property in dispute 


was the property of Jethu, the austion-pur- ` 


chaser has to suffer dispossession, and on this 
point we have no hesitation in following the 
well known principles laid down, inter айга, in 
Shivlal Bhagvan v, Shambhuprasad (1), aud 
Zain иі. Abdin Khan v Muhammad Asghar Ali 
Khan (2), that a bonafide &uotion. purehaser 
need look, only to the deeree and order of 
sale of the Exeeuting Court and is not bound 
to inquire further into-title, So long as the 
deo:ee remains valid, the proseedings taken 
under that deoree, so far ag they affeet third 
"parties. in the same position as bona fide 
anstion-purchasers, sannot Ба impugned, 

For these reasons we think this appeal 
must fail, As to the equities, although 
strietly we are not eonserned with them, we 
note:that Jethu was an adult; that at-the time 
oft hia death tha plaintiff was, still a minor; 
that their father left no immoveable property; 
that:the plaintiff has failed to establish that 
the house was his own exelusiva proparty, 
and ‘that even if-the house was not the exsin- 
sive property of Jetha bnt ha ob‘ained it by 
впововвіоп; in that Фе the plaintiff would not 
be.entitled to tha: whole of tha sala-prosgads of 
the house bat only to one moiety of tha sam». 
We dismiss the appsal-with erste. 

Z. Е, Appeal dismissed, 


(1) 29 В, 435 at p. 436; 7 Bom. L. B 595 (P. В.\ 
(2) 10 A. 166; -15 I, А, 19; 5 Sr, P, C. т 129; 6 


- Ind, Deo. (3.8) 112, 
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SIND JUDIOIAL COMMISSIONER'S 
| - QOURT. 

Revision Арротсаттох No, 84 or 1918. 
August 7, 1 19, 
Present; — Mr, Kiasaid, J. O., and 

: Mr. Raymond, A. J. C. 
PESSUMAL, sos or RELOOMAL — 
APPLICANT : 


Varaus 

GAGANMAL, sox oy HARU MAL — 

OPPONENT, 

Stamp Act (H of 1899), s.12—Stamp, cancellation 
of, criterion for determining—Paraliel lines acne 
stamp, whether effective cancellation, 

The criterion for determining whethor an adhesiv® 
stamp has been effectually cancelled within the 
meaning of section 12 of the Stamp Act is, whe- 
ther the ordinary conscientions man would, on 
seeing the stamp, come to the conolasion that it 
has already been brought into use. The drawing 
of two parallel lines across an adhesive stamp ex- 
tending beyond its edges is an effectual oancella*ion 
of the stamp within the meaning of the section. 
[p. 6, col. 1.] 

Revision spplisation from а judgment 
and decrea of tha Firat Class, Sab Judge, 
Sakkur. 

Me, Fatehchand Assudoma!, for the Appli» 
sant. 

Mr. E. Oastellino, for the Opponent, 

JUDGMENT, 

Rayuoxp, А, J O,—Dafendant, Gagan- 
mal, was a servant of the plaintiff's father in 
Sourabaya. He borrowed а sum of Rs, 237 
from him and signed a bill of exehange 
whish was duly stamped, Defendant shortly 
after left Sourabaya and sama to Shixarpur, 
Plaintifi’s father was dead and plaintiff, who 
was & minor, through his gaardian, his 
mother, filed a suitagainss the defendant for 
resovary of the amount mentioned in the 
billofexehange. Before the suit was filed, an 
adhesive stamp of oneanna was affixed to the я 
bill of exshauge аз raquirel by law, the 
dosumsnt having been execated outside 
British India, Tha stamp was otnsalled 
by having two parallel lings drawa aaross it 
extending on eithar side of the stamp on 
tc the papar to whish 16 was affixed, The 
lower Court held that the stamp was not 
properly ainselled within the meaning of. 
взббїоп 12 of the Stamp Ao’, and the'bili of 
exchange was, therefore, inadmissible in 
evidenss, and ag the suit was based on it, 
dismissed it? 

. itia argued in appzsl thatthe lower Oourt 
was wroug in holding that the stamp was 
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: AD “not properly eaneelled, and this is substantially was held in this ease that the mere drawing 


ua ihe only point raised in tbis appeal. 

Seation 12 of Ast II of 1899, sub-sestion (1) 
requires a person affixing an adhesive stamp 
to any instrument to eansel the вата so that 
it eannot be used again, and sub seation (3) 
of the same seetion describes some of the 
methods in whieh an adhesive stamp may 
be saneelled and soneludes with the , Words 

or in any other effestual manner" The 
question, therefore, whether a M Gone 
, etamp bas or has not been effestually san- 
«81161: во that it eannot be used again is a 
question that depends on the fasts of each 
esse. In the present ease there annot be 
the slightest doubt that the plaintiff or his 
` guardian did intend to sanee] the stamp on 
the dosument in suit, Ав І have remarked, 
two parellel lines were drawn авгова the 

stamp extending beyond its edges. And it 
` eannot be alleged for а moment, nor has it 
"been, that this was боё done’ with the inten- 
_ tion of caneelling the, stamp. 

Now, sub seotion (3), of sestion 12 does 
‘not profess to exhaustively preseribe the 
.various methods by whish-a stamp may be 
eanselled, And drawing lines aeross а stamp 
may be as effectual a mode of eancelling 
it as by writing one's signature asross it. 
in my opinion -sestion 12 does not make 
it obligatory that a „stamp shculd be so 
cancelled as to make its use again а. physical 
impossibility. 
devise various means of re-using a stamp of the 
effective eansellation of whieh there eould be 
mo reasonable doubt. I think the sriterion 
fór determining whether a stamp has been 
‘effostually cancelled within the meaning of 
section 12 is, whether the ordinary eonseien- 
tious man would, on seeing the stamp, some 
to the sonelusion that it has already been 

* brought in nse. In the present ease I feel 
no reasonable doubt that a person observing 
the lines asross the stamp, would feel воп: 
vineed that the stamp was. used. It is 
possible that the two lines on the stamp sould 


be obliterated and the stamp, brought into, 


requisition again, but I hold, despite this 
diroumatanee, that the stamp was effeetually 
eanselied within the mearfing of sestian 12, 
The lower Court in holding that the 
stamp was not saneelled bas followed the, 
ruling in Virabhadrapa v. Bhi«ej; (1). 


| (0 #8 B. 432; 6 Bom. L. B 426, 


. of the desision. 


An ingenious ssoundrel may’ 


It. 


of two parellel lines’ withont more over & 
reseipt stamp affixed to an instrument does 
not bave the effest ofeanselling it "so that 
it cannot be used within the meaning of 
the Stamp Aot.” With due deferenseto the 
learned Jodges who desided this ease, I must 
confess J am unable to follow tbe reasoning 
In the judgment it ia stated 
that, "as the Jaw is that a used stamp oan- 
not be used again the objest of the Legislature 
in making eaneellation obligatory is that the 
used stamp should bear on it some effestive 
mark to show that it bas been used, Two 
parellel lines drawn over a stamp are not 
suffisient to earry out that objeet beeanss 
mere lines would not be effeetive for the 
purpose in view." Bat why may not lines be 
вв effective as any other mode of aancellation? 
They are sufüsiently indieative of the user 
of the stamp and any honest man on seeing 
the stamp would understand that it has been 
used, and should not be used again. This 
desision purported to follow an earlier 
desision in Ralli v, Oaramalli 
(2). But the latter case was different, 
There the stamp on the dosument was 
eanselled “by a amall portion of the 
first letter of the defendant's signature 
consisting of а slightly .eurved line," and it 
was held that this was not а sufficient 
, cancellation, This is, however, widely different 
to two lines beirg drawn asross the whole 
width of the stamp. It is very protable 
that in the ease of a slightly eurved line 
appearing ‘at one end cf the stamp’ it may 
lead one to imagine that it was there by 
assident, but the two lines asross the stamp 
would indicate a delibsrate aet, 

I think that seotion 12 has been correstlyin- 
terpreted in Mahadeo Kori v. Sheoraj Ram Teli 
(3). In this ease at the top of adooument was 
affixed a one anna stamp on whieh there was 
one horizontal line drawh across it, 16 was 
held that а stamp may be effestually ean- 
celled by merely drawing a line aeross it, 
And sestion 12 of the Aet does not mean 
that it is nesessery to cancel a stamp in sueh 
a manner as to make it physically impossible 
for any di8bonest person to make hereafter в 
fraudulent use of the stamp. It was further 


(2) 14 B. 102) 7, Ind, Deo. (x. s.) 626. 
(3) 62 Ind. Cas. 974; 41 A. 100; um L. 34.18; 1 
U. P. L. R. (à) 29. 
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said in this ease. by Piggott, J, thatit iss NAGPUR JUDIOIAL COMMISSIONER'S 


impossible to treat the ‘words of seotion 12 . 


Of the Indian Stamp Ast as requiring snah 
a degree of eansellation as would make 
-it physieally impossible for any dishonest 
person to make hereafter a fraudulent use 
of the stamp label. And Walsh, J., said 
that a line drawn through a stamp with the 
object of eanselling it is as effeetual а ean. 
sellation as writing part of a signature or of 
.& date upon it. The Allahabad judgment 
.folowed one reported in 15  Oudh Cases 
. UMohammad. Amir Mirea Beg v. Babu Kadar 
Nath (4)), where а stamp has been eancelled 
by having three lines drawn sercsi it in 
different direstions each of һе said lines 
extending more or less beyoad the edges 
.ofthe stamp on to the paper on whieh the 
.doeument was written, (in the present 
osse the lines unmistakeably extend beyond 
.the edges of the stamp) it was held 
that the stamp was effectually sanselled 
withia the meaning of seation 12, The 
correctness of the ruling in Virabhadrapa 
v. Bhimaji (1) was doubted in the oase of 
, Piran Ditta v. Mongal Singh (5). In McMullen 
v. Sir Alfred Hickman Steamship Oo., Ltd, 
(6) where some adhesive stamps were вап. 
eelled either by lines or a eross, with neither 
the signature or the date, it was held that 
they were properly and effeatually cancelled 
‚во a8 to prevact their being used again. 

I am, therefcre, of opinion that the lower 
‘Court was in error in bolding that the stamp 
was not eaneelled within the meaning of 
seotion 12 of the Stamp Act and, therefore, in 
refusing to admit the bill of exehange in 
evidence. І wou!d reverse the deeree of the 
lower Court dismissing the suit and direst it 
to admit the document in evidente and try 
the suit on the merits, 

Oosts of this appeal on tke respondent, 

Kixc.15, J, 0, —I eoneur, 

W. 0. А, 

. Appeal allowed, 


(4) 15 Ind, Cas. 207; 15 О. С. 58. 
15) 108 P. R. 1908; 207 P. W. R. 1908. 
(6) (1902) 71 L. J. Ch 768; 18 T. L, R, 650, 


: COURT. 

Sxzoonxp Огт, Аррклг, No, 187-B оғ 1920, 

Jannary 7, 1922, 
Present :— Mr. Kotval, А, J, О. 
NARAIN—Davewpaxt APPELLANT 

versus 

RAMDUL ARE AND ANOT4£B8—PLAINTIFE:— 

RE8PONDENT*, 
Limitation Act (IX of 1908), Soh. I, Art. 162— 


' Decree. signed on date subsequent to judgment—Appeat 


—Period of limilatwn runs from date of judg- 
ment—Civil Procedure Code (Act V of 1£08),00. XX, 


v, T. 

The date of a decree is the date of the pro- 
nouncement of judgment and the period of limita. 
tion for an appeal against the decree begins to run 
from the date of the judgment, even though the 
decree is drawn up and eigned on a subsequent date. 


Appeal against the desree of the Distriet 
Judge, Amraoti, dated the 19th of Maroh 
1920, in Civil Appeal No. 164 of 1919, 

Mr, D. W. Kathale, for the Appellant. 

Mr, M. R. Dixit, for the Respondents. 

JUDGMENT,— This an appeal against 
the deeree of the lower Appellate Coart 
dismissing an appeal on the ground that 
it was time-barred. The judgment of 
the Trial Court was delivered on the 218 
July 1919 but the dearee was not signed 
till the 29th July. The appellant applied 
by post fir copies of the judgment and 
deerce. The applieation was reseived in offise 
on the 28th July 1919. Copying was stopred 
fcr want of funds on the lOth Septemter, 
A subsequent advanse was paid, on thp 19th 
September. The ,eopies were ready and 
posted on the 24th September. The appeal 
was filed cn the 15th Ostober, 

1t is admitted that Seth Jagannath v. 


-Gangaram (1) is against the appellant and 


that, assording to it, the appeal is barred by 
four days, but it is contended that these 
sases have not sonsidered that the right 
to appeal does not come into existenos till the 
deeree is signed and, eonsequently, the period 
of limitation fcr filing an appsal does not 
sommenee to run till that date. 

The third eolumn: of Artiele 152 of the 
Schedule to #8 Limitation Ast gives the 


‘date of the deersse appealed from as the time 


from whieh the period begins to run in the 


(1) 130. P. LR. 78, 


8 INDIAN..CASES, 


т, & I, RAPAPORT t, EALLIANJI HIRAOHAND, 


s886'0f an appeal under the Ciyil Procedure ° 
Code to the Court of a Distriet Judge. This 
date is-the ‘date of the-prononneament of 
judgment : vele Order XX, rule 7, First 
Sehedule, Civil Procedure Code. Tha 'deerse 
must be deemed to some- into existenes on 
the day the judgment із pronounsed. The 
dóntentibn:advanced by the appellant assumes 
that deeree is по deeree until it bears the 
Judge's signature, but ‘looking to Order XX 
it would seem that a judgment is & judgment 
ever before it is: signed. by. the Judge ‘who 
wrote it: vide rules 2 and 3, and similarly a 
deeree isa dearee. before it is a signed : vide 
rules 7 and 8, 

The appeal fails апа: is dismissed ` with 
sosta, 

2. р, & Q в, D 


Appeal dismissed, 


BOMBAY HIGH COURT, 
Orramar Оту Jorisprorion Suit No, 3083 
or-1921. 

Oetober 8, 192], 
_ Present :— Bir Norman Maeleod, Kr., 
Ohief Justice, 
L. & I, RAPAPORT — PLAINTIFFS 
versus 
KALLIANJI HIRACHAND—Derexpants, 
Civil Procedure Code (Act Y of 1€0-), О XI, rr. 16, 
18— Inspection 


of Qocuments— Unnecessary 
ments, 


docu- 


A defendant is not entitled to the production and 
ivspection of documents which are referred to in 
the plaint merely as part of the narrative of ihe 
history of-the dispute and which sre not necessary 
either for proving the plaintiff’s case or for-assist- 
ing the defendant in his defence. [p. 9, col. 1.] 


Mr. Desai, for the Plaintiffs, 

Mr. Thakordas, cf Thakordas $ Oo, for the 
Defendanta. 

JUDGMENT,— The plaintiffs have filed 
this suit*to recover from thé defendants the 
priee of sertain goods ordered, by the defend. 
ahts nnder various indents, Under the 
form of indent employed the defendants 
agreed to purehase, from.ihe plaintiffs the 
gooda mentioned in the indents, or any 
portion of them at the priees and on the terms 


£1922 


noted therein and to pay for tbe goods at 
the enrrent rate of exehange for demand 
Bank Bills on London on: delivery of’ the 
shipping dosuments. The goods. arrived 
but the defendants refused to take delivery 
orto pay fór the goods, In the plaint the 
plaintiffs referred to the invoiess reseived 
from England for the goods whish the 
plaintiffs had ordered. to fulfil: their son- 
trasta with the defendante, Itappears that. 
the-defendants were willing to take delivery 
of the goods provided the plaintiffs 


‘were willing to fix the-rate of exehange at 


2s, On the 9th of February 1921 the 
defendants ‘wrote: ~ 

" Reseived your letter and in reply- -I-beg 
to write that if you agree to give-me-the 
rate of exchange at 2s.for said five: enses 
aesording to-the resolution passed by our 
Native Piese Goods Mershants Association, 
I will "be. prepared to take up there 
eases,” | 

The defendants before filing their written 
statement have taken ont this summons 
asking for an order that the plaintiffs: should 
give inspestion to the defendants- of the 
invoises referred ‘to in paragraphs 10 to 15: of 
the plaint. 

Now, undoubtedly, the défendants-are 
entitled, nnder Order ХІ, rule 15, Civil 
Prosedure Code, to give notise to the'plaint- 
iffs to produse these invoises for their 
inspection and if inspsetion is refuxed, 
they are further entitled to get the 
opinion of the Judge whether sueh a 
demand for inspeetion is justifiable, That 
is provided for by rule 18, onder whieh 
"the Court may, on the  appliéstion of 
the party desiring it, make an order: for 
iuspestion ... Provided that the order sball 
not be made when and sofar as the Court 
shall be of opinion that it is rob newessary . 
either for dispcsing fairly eof the suit or 
for saving soste.” 

-It appearsmow that the defendants alaim 
that, under their-eontraets: with: the: plaint- 
iffs, they are not obliged to pay for the 
goods at the sontrast price but at some 
other price ùt whish the plaintiffs may 
have sesured the goods in England; and 
it ia for that purpose that they are now 
seeking inepestion of these invoiees, whieh 
Would show the eprices at whieh the plain. 
tiff seoured the goods. On tha faeta alleg- 
ed in the plaint and on'the written eon. 
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$rasts signed, by the defendants, it is per- 
festly. obvious that. the eontention - raised 
now һу the defendants is untenable, ss 
tho: defendants under their sontrast had 
: nothing to do with the prises whish the 
plaintiffs paid: in England. ^ Aseordingly, 
-the -defendants have not made опа ease 
for an order direeting the plaintiffs to 
give- inspeetion. 

The law is laid down under the ооггё- 
sponding Supreme Court Rule in Quilter 
v. Heatly (1), where Bowen, G, J. said: 

"Order XXXI, rule 14 provides for 
immediate produsion of any  dosuments 
whish a party has referred to in his 
pleadings or affidavits, The party against 
whom the applisation is made must pro- 
duse. them noless he ean show good cause 
why. he-should not, If he refuses, the 
party applying ean go to the Judge who 
may-refuse the application if he sees good 
‘reason for so doing..,...In my opinion the 
опчв- ів on the refusing party." 

So that the-plaintiffs here have to give 
sufficient reason why they should not-be 
ordered to give inspeetion of these invoices. 
Now it is elear that these  invoiees are 
merely referred: to in the plaint as part 
of’ the -narrative-showing how the plaintiffs 
reseived -advise of the goods they had pur. 
ehased in-England.so that they sould make 
out‘their own invoises to send to the defend. 
‘ants, The plaictifis were not obliged to 
mention the invoises they  resieved from 
England вїпвө the invoiees were not neses- 
sary either for proving the plaintiffs’ case 
or for assisting the defendants in their 
defense, The present applisation ‘is ob- 
viously made for the purpose of delaying 

' the plaintiffs’ suit, 

The: summons will be 
возів. 

Counsel-cer‘jfied. 

Z Е, 


discharged with 


ыб discharged, 
“ы (1883) 23 Ch, D, 49; 481. Т. 878; 31 W. R. 


“be a ereditor of the- defendant. 
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LAHORE HIGA COURT., 
MiscsLtanzovs Fresr Oivi Appeat No, 817 
or 1920, 

November 2, 1921, 

Present: —Mr. Justise Ssott-Smith, 
Lala DIW AN GHAN D —PLAINTI EF an 
ÅPPELLANT 
versus 
JHARIA COAL QOo.—DEFENDANT&— 


RESPONDENTE, 

Civil Procedure Code (Act V of 1908), O. XXXIX, 
v. 2 (3), О, XLIII, r. Y (j—Temporary injunction, 
disobedience of ~Order refusing attachment—A ppenl, 
whether maintainable, К 


An order refusing to attach property for dis- 
obeying an injunction is an order passed under 
Order XX XIX, rule 2 (3) of the Civil Procedure Code 
and is appealable under Order XLIII, rule 1 (r) of 


"the Code, [p. 10, col. 2.] 


Appeal-from an order of -the Senior Sab. 
Judge, Delhi, dated the 2nd:Mareh 1920, 

Lala- Mott Sagar, R. M for the Ар. 
pellant. 

Mr, S. К. Mukerji, for the Respondents, 

JUDGMENT,.—In the plaintiff's suit for 
damages against the Jharia Coal Oompany, 
defendant, the Oonrt below has grantcd 
the plaintiff's prayer for a temporary injune- 
tion restraining the defendant Company from 
alienating their eolliery. It has also refused 
to make an order for attashment of the said 
eolliery. From:the order granting а tempo: 
rary injunetion the defendant has sppealed 
to this Court, and from the-order refusing to 
attaeh the colliery the plaintiff-has appealed. 

Defendant objests to the temporary 
injunstion on the following grounds, He 
urges that the injunetion ія eontrary to Order 
XXXIX, rule 1 (а аз tbe solliery in quose 
tion is. not the property in dispute in the 
suit. It ів quite elear that elause (a) does 
not-apply. He says that olanse (5) does not 
apply beeause the plaintiff eannot be Said to 
There was 
no such eontention,however,in the defendant's 
written pleas as will appear from a. perusal 
thereof, Plaintiff olaims to be a ereditor of 
the defendant and Mr. Moti Sagar, who 
apnpears:for the. defendant, saya that. if 8ueh 
a plea had been raised, proof would have 
been addusede to the effeet that there" were 
other sreditors of the. defendant whom he 
intended:to-defrand by alienating this pro- 


‘perty.e After the servise of the injunStion 


проп the defendant Company, it actually 
transferred the eollierf by a registered deed 
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of sale, and this hy itself shows that there 
was good ground for asking the Court eto. 
issus an injunetion. Further, I am of 
opinion that the plaintiff was entitled to 
ask the Court to attash the property as the 
defendant had disobeyed the temporary in- 
iunstion. In the oase reported às Ottapurakkal 
Thasath Suppi v. Alabi Mashur Koyanna (1) 
it was held that an order refusing to attash 
property for disobaying an injunstion is an 
order passed under Order XXXIX, rule 2 
(3) and is appealable under Order XLIII, 
rule 1. 

*[ am, therefore, slearly of opinion that the 
defendant’s appeal should be dismissed, and 
I order nssordingly. The plaintiff's appeal 
is assepted, and I direst the lower Court to 
pass an order of attashment as prayed for. 
Costs of the plaintiff in this Court in both 
appeals will be paid by the defendant. 

AES. Appeal accepte 1. 


(1) 27 Ind. Cas 181, 


—— 


‚ MADRAS -HIGH COURT. 
Сіті, Appian No. 165 oF 1918, 
xa S April 12, 1921. 

Present :—Sir John Wallis, Kr., Ohief Justice, 
and Mr, Justiee Krishnan. 
GOGULA VENKANNA—PrAINTIFF— 

А APPELLANT 
. cersus® i 
GOGULA NARASIMHAM AND OTEERS 
—DzrExNDANTS— RESPONDENTS 
Hindu .Law- Waste by widow of corpus of moveables 

—Reversioner, right of— Relief, mature and form 
of,® against "widow amd her transferee—Limitation 
Act (IX of 1€08), Sch. I» Art, 120, 


A Bindu widow is accountable to her reversioners 
for waste of the corpus of the moveables and she 
can be made to re-place it if she is in a position to do 
во, Гр. 11, col 1.] 

A reversioner is entitled to sue for the move- 
‘able corpus in the hands of a Hindu widow being 
reduced to possession and handed gver to а Receiver 
appointed int the suit subject to any question of 
limitation, [p. 11, со, 1] ; | 

Transferees from a Hindu widow without congidera- 
tion may be made to re-place any parte of the 
-moveable corpus of the estate of the last male owner 
which can be тесей to their hands, [p. 11, col Lg 
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A revereioner's right to sue to restrain waste 
of moveables by a Hindu widow is governed by: 
Article 120 of the First Schedule of the Limitation 
Act, [p, 10, col. 2.] 


Appeal against в deeres of the Tempo- 
rary Subordinate Judge, Vizagapatam, in 
Original Suit No, 14 of 1913, 

Mr. 4, Krishnasawmi Atyar, for the Appel- 
lant. A 
Mr. Р, Narayanamurtki, for the Respond- 
ent. 


. JUDGMENT. . 

Ware, О,  J. — The defendant's 
appeal from the deeree in this suit has 
already been dismissed. This is an appeal 
by the plaintiff, the next reversioner, from the 
deeree of the Temporary subordinate Judge 
in во far as it refused to make the widow 
assountable for wasting the moveable proper- 
ty of the husband whioh eame to her hands 
and to make her brother, the sesond defend. 
ant, and the third defendant, his undivided 
brother, aseountable for sc mush of the sorpus 
of the estate of the husband of the first 
defendant, the last male owner, as ^ haa воще 
to their hands. In the ease of immoveable 


' property the Hindu reversioner has 12 years 


to sue from the date ofthe widow!'s death 


under Artiele 141 of the Limitation Ao} and 


it is, therefore, nnneeessary to elaim such 
reliefs as are sought in the present suit, but, 


‚ав regards moveables, his right to sue is 


governed by Artiele 120 of the Limitation 
Ast and tke question when bis right to sve 
aeerues under that Artiele is in mneh the 
same position as it was with regard to 
immcveable rroperty urder tle carlier 
Limitation Ast cf 1859, under whish it was 
keld by Sir Barnes Peasosk and. the Fall 
Beneh of the Calentta High Court in Ncbin’ 
Ohunder Ohuckerbutity v., Tesur Ohunder 
Okuc'erbutiy (1) that rorsession adverse 
to the widow was also adverse to tle 
reyersioner, In  tÉat ease the question 
of the reversioner’s remedies during the 
widow'a lifetime with regard to the move- 
able eorpus of tke estate whieh she was 
wasting was considered, and Sir Barnes 
Peaeoek observed: “Reversionary heirs pre- 
sumptive hàve'a right, although they may 
never’ sucesed to the estate, to prevent the 
widow from committing waste, ard I haye no 


(1) 9 W, В, 506, i 
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doubt that, ifa próper вазе were made ont, 
reversionary: heirs ‘would Lave а suffisient 
interest, as well as areditors of the ancestor, 
by suit against the widow and the adverse 
holder, to have the estate redased into 
possession, во ав to prevent their rights from 
besoming barred by limitation," and he goea 
on to say that adverse possession of Glovern- 
ment paper or the like would give & eause of 
‘astion to the heirs; во, too, Jaskson,J.,observed 
that а reversioner aggrieved by the fraud. 
ulent astion of the widow would be entitled 
to bring his aetion. On the authority of this 
ease it was held in Radha Muaun Dhur v, 
Ram Dass Dey (2), before the enastment of the 
present Artiole 141, that the next reversion- 
ers were entitled to have immoveable pro. 
perty of the «stata abandoned by the widow 
redueed into possession and to put а manager 
in sharge of them. This ease is author- 
ity for the proposition that, as regards the 
moveable corpus of the estate also, it 18 open 
to the reversioners to file a suit praying that 
such moveable sorpus may be so reduced 
into possession and handed over to a Receiver 
appointed in the suit subjest to any question 
. of limitation, Tranaferees from the widow 
.without sonsideration may be made tore plase 
‘any part of the moveable eorpus of the 
estate of the last male owner which ean be 
trased to their hands on the equitable 
prineiple recently applied in sinclair 
v. Brougham (8), whish imposes upon people 
into whose hands the property of other per- 
sons. has some without consideration the duty 
of assounting for it and restoring it. 


Then, as to the widow’s own acsountabilily 
for wasting the moveable вогрив of the estate, 
the authorities are meagre beeause the remedy 
against her would rarely be effestive, but 
on principle I see no suffisient reason for 
refusing to hold her acoountable for waste 
in tke sense of making ber re-place the 
moveable вбтрпв wHish she bas made away 
with if she ia in а position to do so, allowing 
her, of eourse, to enjoy the insome of the 
fund re-plased, Sheis поё а trustee of ker 
deaeased husband's estate, or а tenant-in- 
‘tail or for life, or the manager ofa joint 
family, but the owner of a widow's estate 


(2, 8 B. L. B 362; 24 W, В. 86 note. 
(8) (1914) A. О; 898; 83 L. J, Oh. 465; 114 І. T. 
1; 68 5, J. 802; 20 T. L. R. 216. 
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with all the pesuliar insidents of such owners 


ship. As the owner of such a widow's 
estate she is under а elear duty to abstain 
from wasting the ‘moveable sorpus of the 
estate just as a tenant-in tail or for life 
is bound to abstain from eommitting waste, 


‘воа if she sommits в breash of that duty 


ean see no 
allowed to go free and not to be held assount- 


reason why she should be 


able. . The Subordinate Judge has referred 
to the sase of the manager of a joint Hindu 
family who ix only held aseountable for the 
property of the joint family as it exists at 
the date cf ‘partition, bnt this nog well. 
established rule is based on practise on the 
ground that it is always open to (he other 
members to put an end to the management 
by partition, whioh eaneven be enforced in 
8 proper ease on behalf of the minor members 
ofthe family. Oonfirming the reliefs already 
granted to the plaintiff, we must allow the 
appeal and set aside so much ofthe deoree 
as dismisses the plaintiff's olaim for an aesonnt 
against the widow and the second and third 
defendants in the light of the above observa: 
tion, Costs to abide. 

KxiBBNAR, J.—I agree. 

M. C. P, 


Р. Apre il айошей, 


MADRAS HIGH COURT. 

Sacoxp Отти, АрРЕА„ No 1892 ов 1920. 
Desember 12, 1921, 
Fresent:—Mr. Justice Kumaraswami Sastri 
and Mr. Justiee Devadoss. 
KUNJAMMAL амр отнекв — Derenpinrs— 

' APPELLANTS 
versus 
RATHNAM PILLAI— PratNTiFE-— 
Re- PONDENT. 

Easements Act (V of 1882), ss. 15, 26— Right of way 
through another's land, acquisition of—Access for 
scavenger—Enjoyment of right for over statutory 
geriod— Acquisition. of right, К * 


An easement can be acquired to a right of way 


through a dwelling house, [р. 13, col. 1.] 
S€ction 15 of the Easements Act which deals 


with the’ reqpisites necessary to acquire a right 
Е • eco t 
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under the Act is not exhaustive and does not exclude 
or interfere with other titles and modes of acquir- , 
ing easements. [ p. 18, col. 1.] 

Where user is proved, the presumptjon is that it 
is of -right till the contrary is proved. Such a pre- 
sumption is not in India a presumption de juris et 
de jure. It only starts a party with a presumption 
in his favour which can be rebutted: by proof of 
fasts which are inconsistent with or which militate 
against, the inference, Гр. 13, col. 2; p. 14, col. 2.5 

It is competent to а person to acquire a right of 
way for a,scavenger to gain access to his house 
by passing through his neighbour's house by usdr 
for over the statutory period. Such user need no 
have been exercised as of right, [p. 15, col. 1.] À 

Sesond appeal against the deeree.of the 
Additipnal Subordivate Judge, Trichinopoly, 
in Appeal- Suit No. 344 of 1920, (Apneal 
Snuit:No. 172 of 1920 on the file of the Dis- 
trist Court, Trishinopoly), preferred against 
that of the Court of. the Distrist Munsif, 
Trichinopoly,in Original Suit No. 171 of 1918. 

FAOTS appear from the judgment. 

Mesers, K, Rajah Aiyar and R. Ganapathi 
Aiyar, for the Appellants.—Defendants 
‘are the. appellants. The suit is brought 
by- the. plaintiff for a permanent injuna- 
tion restraining the defendants from 
obstructing the scavenger from passing 
through the defendant’s-house and elearing 
the plaintifi’s privy, It has been deereed in 
both the-lower-Oourts. Му eontention before 
your Lordships is that the plaintiff has not 
acquired the.easement under seetion 15 of 
the Easements Act: under which easements 
are acquired. The right claimed must have 
been exereised as of right’ and to the know- 
ledge of the defendant. Further, there is 
no right of way through a dwelling house. 
Sueh an easement is unknown to law. Now 
about sestion-15.sll.that the lower Court has 
found is. that. the privy was sleaned by 
the ssavenger entering through the defend. 
antis doorway from 80 to 40 years. But 
it has not been fonnd that that was-done as 
of right. No.presumption in such oases aonld 
be made tHat it is exersised ‘asof right.’ 
The presumption in favour cf the exerei¢e 
being as of right does not apply to India, 
[ Shaikh Khoda Bukéh v. Shaikh Tajuddin (1), 
Meser Mullich.v, Rafizuddi Mullick (2), Sami- 
naika, Mudaly v. Velu Mudaly (3) Phillips v 
Halliday. (4).] So in this eountry, user must 

(1) 8 0. W. N. 359. . 


12) 9 Ind. Cas 966; 13 C. L. J. 316. ; 
(3) 35 Ind, Càs. 749; 4 L. W. 128; (1916) 2M. W. 


N. 192.20... L Т. 644, it 
(4) (1891) А. 0. 228; 611, J. Q. B. 210; 64 É Т. 
е * . 


“G46; 55 J, P. 741. 
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be presumed to be ‘by lisense' and not ‘as ‘of 
right, Farther, there oan be no right of 
way through another man's houag,. 

Mr, 8, Krishnamurthi Atyar, for the Re- 
spondent.—It must be presumed from long 
user that the user had a lawful origin. Ssetion 
15 does not exslude other modos of asquiring 
easements, Rairup Kosr v. Abul Hossein (5). 
See aleo Phillips v. Halliday (4), Goodman 
v. Saltash Oorporation (6), Mercer ү, Denne 
(7), Gale on Hasements, page 222, Saminatha 
Mudaly v. Velu Mudaly (3), These oases 
suffisiently establish that where there is on 
exersise of a right, if if sould be suggaated 
that it had alawful origin, it must bs pra. 
sumed in favour of the right. lf that ia pre- 
sumed then plaintiff has got a right to get-an 
injunetion and the lower Court is right. 

Mr, К, Rajah Ayar inreply.— Right of. way 
through another man’s house is an easement 
unknown to law. Moreover, my elient will 
be put toa lot of insonveniense by having to 
keep the doors open. 


JUDGMENT,—This appeal arises out of 
a suit by the plaintiff for a permanent 
injunction restraining the defendants from 
obstructing the seavenger from passing 
through the defendante’ honse and sleaning 
the plaintifi’s privy. The ease for the 
plaintiff is that the seavengers have been 
cleaning his privy for over 60 years by 
going through tke defendants’ doorway 
marked in the plan, srossing the defendants’ 
privy and then passing by а doorway in 
the wall to the plaintifi’s privy whieh is 
adjasent and eleaning it. The first defend. 
ant’s ease was that the right was never 
exereised. The District Munsif found. that 
the plaintiff's privy was eleaned for 
over 30 to 40 years by the ssavengor. 
passing through the defendanta’ house aa 
alleged in the pleint and: that it was. not 
obstrnsted before Ostober 917. "The suit 
was filed. on the 19th ofe» Mareh *1918, Оп 
appeal the Sukordinste Judge. eononrrei 
with the.findings.of'the Distriet Mansif, and 
dismissed the appeal. : 


(5) 6 С. 894, 7 С. L. R. 529; 7 I. А, 240; 4 Shome 
L.R. 5; 4 Sar. P 0. { 199; 3 Sith. P.C. J. 816; 4 
Ind. Jur. 530; 3 Ind. Deo, (х. s.) 257 (P. C.) 

46, (1882) 7 A. C. 638: 62 L. J. Q B. 198; 48 L. T. 
239; 31 W. R, 293; 47 J. P. 276. 

(7) (1904) 2 Oh. 534 atp. 538; 741 J. Ch. 723; 
98 1, T,412; 70 J, P. 65; 54 W. В, 808; 81. G: R. 
1298, | 


ә 


^ 
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It is sontended in sesond appeal that « There is no suggestion of any lieense given by 


xestion: 15 of the Hasements Act sannot 
apply to easements like the present one, 
that there was no allegation that the 
right.slaimed was exersised as a matter of 
right and to the knowledge of the defendant, 
and that there ean be no right in law 
to a right of way through a dwelling house. 

Seetion 15 of the Easements Ast deals 
with the requisites necessary to aequire a 
right under the Aet, but as pointed ont by 
their Lordahipa of the Privy Council in 
Rajrup Koer v. Abul ‘Hosein (5) other titles 
and modes. of acquiring easements are not 
` exeluded or interfered with. 


16 is argued that in the present ease all 


that both the lower Courts have found is 
that the privy was eleaned by the soavenger 
. entering through ‘defendants’ doorway from 
between 30°to 40 years, but that it has not 
been shown that this was done asa matter 


of right and tbat there is no presumption: 


in such cases that the exersise was of 
right, 

' The plaintiff in paragraph 4 of the plaint 
states “that seavengers have had aesess to 
the privy in his house through the doorway 
_ of the defendants for the past 60 years" and 

in paragraph 5 itis alleged “that owing to 
misunderstandings between the parties the 
‘defégdants with a view to prevent the 
iseayenger from eleaning the privy have 
lesked up the door D on their side and are 
obstrusting and annoying the plaintiff in 
various ways sontrary to his right, and that 
the defendants have no right whatever to pre- 
vent the ssavengers.” Paragraph 6 states that 
the wrongful aets of the defendants have 
saused а great deal of trouble and 
loss to the plaintiff and are also likely 
to give rice to various Civil and Criminal 
. proeeedings and that defendants should be 
restrained by an injunetion, So far, therefore, 
as the plaint is conscrned, not only is it not 
alleged that е user was rermissive but the 
allegations show that plaintiff slaims it as of 
right, E 

The defendants deny that the seavengers 
passed through their house iw order to olean 
the plaintiff's privy and state that even if the 
user were true it eould not have been as of 
right, : 

Four witnesses werq examined for ethe 
defendants bnt their evidenee is.to the effeet 
that tho right'elnimed was never ezereised, 

* Ф 


the defendants or their predeeassors-in title 
to the scavenger oleariing plaintiff's privy by 
entering through their house. 

In the ease of long enjoyment of the 
right elaimed, a legal origin should, as 
observed by Lord Hersshell in Phillips v. 
Halliday (4), be presumed when there has 
been а long sontinued assertion of a right 
if such в legal origin were possible, and 
the Court will presume that those acts 
were done and those sircumstanoes existed 
whioh were neeessary to the ereation “of a 
valid title, The presumption: of a lost 
grant in suoh eases has been resognised in 
the leading sase of Goodman v. Saltash 
Corporation (6), Ciraumatances, however, 
should exist whieh would render the drawing 
of the presumption reasonable in law and 
probable in fast, but, as pointed out by 
Farwell, J., in Mercerv. Denne (7) not only 


‘would Courts be slow to draw an inferenes 


of fast whieh would defeat a legal right 
whieh has been exereised for a very long 
period unless sueh inference is irresistible 
but will presume everything that is reason- 
ably possible to presume in favour of anoh 
a right. 

Where user ia proved, the presumption 
is that it is of right till the contrary ів 
proved. Gale in his valuable treatise on 
Easements observes: “The effest of the 
user would be destroyed if it were shown 
that it took plaee by the express permission 
of the ownsr of the servient tenement for 
in sueh a ease the user would nat haye 
been had with the intention of asquiring 
or exercising a right, The presumption, 
however, is that a party enjoying an 
easement asted under а elaim of right until 
the contrary is shown.” (Page 229, sth 
Edition). In Oampbell v. Wilson (8) it “was 
held that where there was no evidenea to 
show that the way over another's land had 
been used by permission suek user over 
20 years exereised adversely and under a 
elaim of right was sufficient to enable the 
Jury to raise the presumption of a grant. 
In Saminathg Mudaly v. Felu Mudaly (3) 
Wallis, О. J., observed: “Оп the other hand, 
the user of the plaintiffs may be presumed 


-to be, as of right and to have a lawful 


origin, and if a lawful origin of the 
plaintiff's right oan be suggested sush an 
(8) (1808) 8 Hest 294; 7 В, В. 48-; 102.9, B, 815, , 


was of opinion that, 
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origin ` óan ‘be presumed.” It ‘has been 
argued for the appellant that the presump 
tion in favour of the exeréise being as of 
right rather than license does not apply: 
to India and referense has been made to 
the oases referred to below. ' 
‘In Shaikh Khola Buksh v, Shatkh таці. 
din (1),.Bannerjes, J., was'of opinion that 


it would not be safe to follow the rule’ 


He 
as section 26 of the‘ 
Limitation Ast requires the user to ba’ 
as of “right, the onus 
plaintif to prova it, 
regard to the habits of the people of the 


of English Law without qualifisation. 


. sountry it would not be right to draw the 


same inferences from mere user as would 
be” proper and legitimate іп а case 


arising in Hogland.’ The learned Judge’ 


quotes · with approval’ ‘the following 
passage in’ Mitra on Limitation: 
nature and ebaraster of the servient land, the 
friendship or relationship betwesn  the' 
servient and the dominant owners and the 


sireumstances' under whioh the user had 


‘taken plaee may induee the Court’ to hold 


that the user was not ‘ав! of right’ 
although there is no direst proof that the’ 
enjoyment was had with the permissoin of 
the serviert owner." ‘In Meser Mullick v. 


' Hafizuddi Mullic (2) Pigot and Rampini, JJ., 


4 


ЯЕ 


were of opinion that іп ‘questions regarding 
a right of way the Court should eonsider the' 
sharaster of the ground, the spase for whioh : 
the right is elaimed, the relations between: 
the panties: and’ the eirsumstanees under · 
whieh the user tock place. * 

:In Samtnatha Mudaly v. Velu Mudaly (3) ` 
Phillips, J., while referring with approval to 
the distum of Lord Hersshell on Ёр v.: 
Halliday (4) and to the rule laid dowh'by 


` Gale, waa disposed to: draw a differense bet- 


ween a right of way and a right’ te water. 
Referring tothe observations of Banerjee, 
in Shaikh ‘Bhoda  Buhsh ү. Shaikh 
Ta;uddi& (1) the learned Judge observes: 
"Nó doubt, as was remarked by Baier- 
jse, J., in ' Shaikh Khoda Buksh v. Shaikh 
Tajuddin (1), that in ‘this -óountry it. would 
not be right to draw the same inferensa from 
user'as in England, but his remarks had 
reference toa right of ‘way, in respeet" of 
whish -I agree ‘that the observation ' -has 
ponsiderable forse; but fights fo watér stand 


` ppa different’ footing, for in this eountry 
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and that having: 
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“they are very highly valued and a lisense for. 


the use of water gratis is by no means 
common.’ j 

Wedo not think it ‘san ba said that, 
rights of way into and through à private 
' dwelling house in this eountry are not as 
highly valued as rights to water, 

In Muthu Goundan v. Anantha Goundan (9), 
whioh related to a right of way, it was foand 
that the plaintiff and hia predesessors-in- 
title were-using the path for over 20 years 
that though there were cbjestions more than 
2 years before suitastual пзег did not sease 
till a fenoa was put ор a few days prior to 
suit. It was held by Sadasiva Aiyar and 
Bakewell, JJ., that the plaintiff was entitled 
to saeseed both under the Eassmenis А26 
and under the Ganeral aw, Sidasiva Iyer, 
J., held that “when open enjoyment has 
taken plase for a long term of years title 
. by preseription was asquired independeütly 
of the Statute and a snit to establish that 
right san be brought within 12 years after 
the obstrastion.” : 

. We do not think that the cases cited by 
the appellant’s Vakil establish that no ргө. 
anmption should beraised by user and that 
in this country enjoyment of & right of "way. 
should be presumed to be by lisense till tha’ 
contrary is proved. All that they deside’ is” 
that there are conditions and oirsamstanass ` 
to be taken note of in this eountry before: 
the Oourt аап some to the eonelusion that’ 
the exercise of a right of way can be held to 
have been as of right. What the sir- 
aumstanses ага whioh militate against the 
user being exercised as of right must, lika 
any other faet, be pleaded and it ів for the 
Court to sonsider whether, having regard to 
the existence of all or some eonditions and 
sonsiderations referred to by Bannerjee, Ja 
a reasonable presumption ean be drawn аз to 
the exereise being of right. T 8 presump- 
tion ofright from Jong user ‘ia not in tbis 
country a presumption de juris et de sure. It 
only atartsa party with a presumption in his 
favour whieh ean be rebutted by proof of 
fasts whish.are inconsistent with, or whish 
militate agains’, the inferense whieh, in the 
absense of evidense by the defendant, would , 
entitle plaintiff to a deeree. 

P в - . * 

(9) 81 Tnd. бав. 528; 29 M. L. J. 686: 18 М; 1, Т, 
476;:2 Le W. 1107; (1916) ГМ, W, N. 118, 
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. It has'been argued that there san be no 
right of way .through another person's 
house. -No authority had been sited in support 
of this proposition, Having regard to the 
fast that in towns houses without eompounds, 
or basEyards are eontignons to eash other 
and that very often aesess through another 
house may be the only way whioh seavengers 
ean gain 850655, it is 010016 to see why по 
right of way ean be asqnired. The right to 


a kitehen of а neighbouring house 
for washing has been ‘resognised in 
England (Gale on Easements, page 28). It. 


is, no doubt, true that the use should not go 
beyond’ what ia reasonably required for the 
enjoy mént of the dominant tenement, but this 
does not mean that the right itself cannot be 
aequirsd where its user may be irksome. All 
that Mr. Rajah Iyer was able to urge was 
the trouble his olients will be put to in 
having 'to ‘keap the door’ of his house 
open, ' 

We are of opinion that the deorees 
of the lower Oourt are right and dismiss 
the sesond appeal with costs, 


M, 0, P. 
Appeal dismissed, 
OALCUTTA HIGH COURT, 


ArPEAL FROM ORIGINAL Dacnee 
No 119 oF 1919, : 
April 14, 1921, .. 

Present 1—Justise Sir Asutorh Mookerjee, 
Kr. and Mr Justiee Buokland. 
 LUOHIRAM MOTILAL-—PramriFF— 
APPELLANT 

a «orsus * 
RADHA GHARAN PODDAR AXD OTHERS— 
Derenpanta— ResPCNDENTa. 

Evidence Act (I of 1872), s. 15i—Hostile witness, 
who is—Hvidence, admissibility of—Statement of 
insolvent in insolvency proceedings—Omission to ob- 
ject to ' reception of evidence, effect of —Plaintiff 
calling defendant as witness, whether entifled to cross- 
examine him as of sight—Basis, of Courts deci. 
BION. 


An айшазїоп of an` insolvent, if “made after tho- 
act of, insolvency, may be admissible against himself 
but it cannot furnish evidence against another in- 
solvent oras against the Official Assignee, [р.17, col, 1,] 
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'"mhe statement of an insolvent in the course of 
his public examination under section 27 (1) of the 
Presidency Towns Insolvency Act is not admissible 
in evidence in a subsequent suit in which he is 
nob examined as à witness by the Court гр 17,col ' Л 

Ал erroneous omission to object to the reception 
of evidence does not make it legally admissible 
in evidence. [p.!7, col ?.] 

If the plaintiff calls the defendant as а witness, 
he 18 not entitled to cross-examine him as a matter 
of right (p.v,o0l1]. 

Radha Jeebun. Moostuffy v. Tavamonee Doasee, 1l 
W.R.P 0,352 B.L. R. P. O, 79; 12 M. I, A. £80 
2 Buth. Р C. J. 203; 2 Sar. Р, C. J. 457; 4 Mad. ги. 
176; 1 Ind. Dec “к. в 534; `0 E. В. 382, discussed. 

‘A party when called as в witness by his opponent 
cannot as of right be treated as hostile, the matter 
being solely in the discretion of the Court, [p, 18, 
col. Z 

A witness who is unfavourable is not-necessarily 
hostile, for a hostile witness is'one who from the 
manner in which he gives his evidence shows that 
he is not desirous of telling the truth to the Court, 
Гр 18, col, 2.] 

A Court's decision musi rest not upon’ suspicion 
but upon legal grounds established by legal testimony. 
[р. 19, col. 1,j 

Mina Kumari v, Bijoy Singh, 40 Ind. Cas 242:1 P. 
І, W, 425; ô L. W. 71.; 82 M. L, J. 426: 21 СҮ, М, 
585; 21 M, L. T. 344; 15 A. І, J. 382; 25 О.І, J. 608; 
19 Bom. L. B. 424; (1917) М. W. N. 478; 44 C, 662; 
44 I, А. 72 (Р. O.), relied on. ө 

. Appeal against a deeree of the Subordi- 
nate Judge, Pabna, dated the 12th February, 
1919, 

Babas Manmatha Nath Muker'ee and Satis 
Ohandra Munshi, for the Apvellant, 

` Dr. Dwarka ‘Nath Mtiter, Babus ‘Satindra 
Nath Mukerjes-and Narain Ohandra Kar, for 
the Respondents, 


JUDGMENT. 

MOOEKERJEE, J,— The appeal arises out of «а 
suit commenséd by the appellants for deela- 
ration that two mortgages for Rs, 5,000 
each taken by the first two defendants, 
Radha Oharan Poddar and Radhaballay 
Poddar, one from Lalbihari Saha (now 
deeeased) on the 30th January 1914, and 
the other from Sukh Lal Saba, Matial Saha 
and Nrityalal Saha on the 7th February 1914, 
had been made gratuitously with intent to' 
defeat their ereditors and were consequent. 
jy voidable under sestion 53 of the Transfer 
of Property Авф. The plaintiffs are oreditors 
of the Sahas and, instituted this snit on’ 
the 9th Maroh 1918 on behalf of themselves 
and the other ereditors whose names wera 
set out in œ gshedule appended to the plaint, 
The mortgagors as also the mortgagees’ 
were made defendants ; antl as thé Sahas 
had been adjudisated iusolvents on the 23rd 
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July 1914 - by- this Court in the exereise of 
its Insolveney duriadistion, the Official 
Assignee also жав: јоіпед as a defendant, 
The вий was thus eonstitnted ‘as а ree 
presentative suit of the type. contemplated 
ins the ease of Hakim Lal у, Mooshahar Sahu 
(1), whieh was affirmed’ by the Judicial 
Committee in Musahar Sahu v. Bakim Lal. 
(2).' Theease for the plaintiffs is that after 
the Sabas had ‘been adjudieated insol- 
vents, · they proved their olaim before the 
Offisial Assignee in due вопгве, On the 4th 
April.1916 three of the insolvents, Krishna- 
lal Sasha, Matilal Saha and Naritya- 
Jal Saba - were publiely - examined - before 
the Registrar in  Insolveney. in the 
eourse of .sush publie examination it 
was elieited that they had . exeented: the 
mortgages. now. in suit in favour of their 
relations. The plaintiffs intended to ‘apply 
for an order under seetion 55 of the Presi- 
dansy Towns Insolvency Ast for avoidance 
of the mortgages ав against. the Official 
Assignee.’ But-before the termination of the 
insolvency proseedinge, they diseovered 
that the morfgagees had obtained deorces. 
on the mortgages onthe 15th Marsh 1917, 
against the mortgagors and the Offieial 
Assignee, They have eonsequently been. 
sovetrained- to’ institute the present suit, 
as otherwise-eomplieations might result 
if -the deereea-ahonld : be, executed. and: 
the bypotheeated: properties should on sale 
pass into the hands of strangers, The elaim 
was resisted by..tha-mcrtgagors and morte 
gagees- -defendants, in other words, by the 
Sahas arid the Poddare, The Offisial Assignee 
supported the plaintifs and stated that he 
was: nof aware of the fraudulent eharast- 
ér of the mortgages at the time when the. 
mortgage-decrees were made and be eould 
* not üssordingly take steps to defend thcse 
suits.’ On these pleadings, the substantial 
question in eontroversy was formulated in the 
HEC issue in the following, terms.: 

' "Were the mortgages in question exesuted. 
t the insolvents without eonsideraticn. 
and were they  exesuted mala fide, and 
fraudulently as shields againit their ereditora 
| $ . 


4 


б (1y 84 О. 969; 11 C. W! N. 889; 6 C. І, J, 410. 

. (2).32 Ind." Сав. 845; 20 M. L, J, 11078 Lı W. 207; 
29: C, W.-N. 898; 14 A. La J. 168; (1916) 1- M. We N.e 
198; 19.9 1, T. 203; 23 CrL. J, 4067, 18 Bom, L, R.. 
878) 48 0, 521748 І, A104 (P, С.). 
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.sovered by any of the eight olauses, 


[1998 


‚ав stated in the sixth and eighth paragraphs 


ofthe plaint?" 

The Subordinate Judge held on the evi. 
dense that the plaintiffs had failed to dis- 
sharge the burden whioh lay upon them to. 
‘prove that the mortgages were fraudulent; 
he further found that the defendants had 
established that the mortgages were .for 
eonsideration. On the present appeal, the 
arguments hava eentred round the question 
whether the mortgages were gratuitous or 
for eonsideration. 

At an early stageof the arguments, it 
transpired. that‘sertified copies of the record 
of the publis examinations of Matilal Saha, 
Nrityalal Saha and Krishnalal Saha were 
reeeived in evidense by the Subordinate 
Judge. None of.these persons had, however, 
been examined as witnesses in the lower 
Court, and consequently their previous 
statements sould not be taken to hava been 
utilised to “sontradist them. The: queation 
thus aroxe,. whether the. statements in the 
insolvency proeeedings eould have been 
reseived in evidenes under either seoetion 
82 or seetion 33 of the Indian Evidence 
Aet. Seetion. 32 .was of no avail, Because, 
even if' 16° were assumed that the require- 
ments of the  introduetory olause ' were 
satisied,.the ease -aculd not be deemed 
The 
elause: whieh looked most helpful was the 
third, but this, it was conceded, was useless, 
as the statements were not against the 
pesuniary or proprietary interest of the 
persons making them. Sestion 33 was equally 
of no assistanee, besanse, even if it were 
assumed that the requirements of the intro- 
dnetory еЇапєв · were fulfilled, none of the 
thres. eonditions mentioned in tbe proviso 
sould be beld to have been realised. The insol- 
venoy proseeding sould not be treated asa pro- 
seeding between the same parties as the parties 
to the present suit, ‹ Мог °* eould it be said 
that: the adverse party-in the first proeeed- 
ing had the right and opportunity to'eross- 
examine or that the questions in issue were | 
substantially the same in the first as in the 
apsond | proeeeding., The seope of the publis 
examinstidn of the insolvent, as indisated in 
gestion 27 (1) of the Presideney ' Towns 
Insolvenoy Ast, is to examine him as to 
his, eondust, dealings'and property.  Atthat 
stage, the eredstors who шву. have ‘been 
notified are arrayed” together: no question 
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ariges whether there is ө. eopfliot between 
_sesured and unsesured sreditors, or whether 
the alleged elaim of one or other of them 
is or is not fraudulent. 
the time be treated as adverse parties, nor 
san the question in issue in thie suit be 
deemed; by any streteh of language, to be 
sabstantially the sams as’ the question then 
in issue. 
that the statement of one of the insolventa 
.sould not by any device be used as against 
another or the others. The. admissions of 
an insolvent, if made after the ast of 
insolveney, may be admissible against him- 
self, but they sannot furnish evidences against 


another insolvent or aa against the OGisial | 


Assignee, Referense may in this sonneation 
ba made fo the desision in Board of Trade, 
Ex parte, Brunner, In ve (3), where it was 
ruled that the auswers cf a bankrupt on 
his’ ` publia examination are not admissible 
in evidense even in prooeediugs in the same 
bankruptey by the trustee against parties 
other than the bankrupt. ‘There was thus 
no escape from tbe, position that the state- 
ments made by: Krishnalal Saha, Matilal 
Saba and "Nrityalal Sahs, in the eourse of 
their public examination under sestion 27 
(1) of the "Presidensy Towns Ins:lveney 
Att, were not admissible in evidense in thia 
suit, "W Ben. we indisated our view on 
this point, Mr. Makerjee on behalf of the 
plaintiffa requested that ‘stéps might be 
taken to examine there three persons in 
this Court. We desided to aseede to thia 
reques', although we were not nnmindful 
òf the observations made by the Ja наї 
ÜOommittre as to the reception ‘of аса! 
tional evidence ‘in anpéal, in the owe of 
Resowt leur v. 9. I.P. Ry., бо. (4), 
were, however, largely. iiflaeneed iu our 
deoision: by the circumstance tiat some 


endeavour had baen made to examine the’ 


ibaslventa in the, Court. below, but the 
attempt proved infruetuous as the witnesses 
eould not be found and the, warrants aould 
not, oonsequently, ‘ba exconted, No doubt, 
all the steps whieh © might possibly have 
been taken to epforse attendanse were not 
exhaüustéd,: but this: might. have been due 


> (8) (1887) Ed B. D. 57À 53 L. J. 0. в, 608; 31 
L. T. 4 885 W. R 719; 4 Morrell 255, · 

(4) 81 B. 381; 9 Bom. +. В; о71; 11 C. W. N.721; 
60.1.1, 54А. 1, J, 461; 17 Me. 2. 347; £ M. c 
T. 485; 341-4. 116 (P. O) i 
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They sannot at. 


There is the additional diffisulty ` 


We 


1? 


to the fast that the previous statements were 
allowed to be reseived in evijense withont 
objestion. Thé erroneous omission to object 
to the reseption of the evidence did not, аз 
pointed ont by the Judieial Committes in 
Miller v. Madho Das (5), make it legally 
admissible in evidenor; bat as sush omission 
might possibly have indused the plaintiff not 
to take recourse to the extreme measures 
provided for the enforsement of attendanse 
of witnesses, we thought 16 right to euammon 
them for examination in this Court, Two 
of them, Matilal Saha and Nirtyalal Sahg, 
did attend in obediense to the sub poena 
issued by this Court, Krishnalal Saha did 
not attend and it was stated that hisabsenea 
was due to illness, Bat when the witnesses 
appeared in Оопгі, Mr. Makerjee deoslinad 
to examine them іп ohief, on the ground 
that as his olients ware pleiutiffs and tha 
witnesses were mortgagors defendants, they 
ware bound to be hostile. Ha aseordingly 
asked that they might be treated as witnesses 
salled by the Court and that he might 
be  premitted to ross examine them, 
In support cf this position, he plased 
relianos upon tha dosision of the Judisial 
Committee in Radha Jvebun Moostuffy v. 
Taramonee Doss«e (5), That dasision is of no 
assistanea to the ‘appellant. There the 
witnesses summoned for the plaintitf (excapt 
one) did not appear, The plaininff there. 
upon fled a pe ition praying tnat the oase 
might be desided by ‘his summoning the 
defenden; in peson and taking his deposi- 
tion. The defsndant was aosordingly sum. 
moned and was asked by the Court’ whbtlrer 
the money slaimed by the plaintiff was juatly 
due from him‘cr not, ‘The defendant an. 
swered that he was not’ liable for the 
візіт, The plaintiff then submitted 
that he had not intended to abide by tha 
answer of tha defendant aid arksd leave 
to ross examine him. ‘The Trial Juige 
refused to put any further question to the 


defendant or to ‘аст апу to be put on: 


behalf of the plaintiff and diamissed tha 
‘suit. Oa appeal to this Oourt, Morgan 
sud Pandit, JJ., expressed their disapproval 

ae al . . Й - . * 


(Б) 19 A. 7017 Sav. P. C. J, 73; 9 Ind, Dec. (к, 8.) 
50; 23 I A.. 106 P.C.) 
2 B.L. R, P. 0.79 


6 1CW. & p. C. 3t; 
* І.А. 380; 2 Suth P. C. 1.226 2-Sar P Q 


Mad. pun 175; 1 Iud. рео, (а.в) 624 W E. E. 382, 
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of the sourse adopted by the Trial Judge, and, 
when the sase went up to the, Judicial Com- 
mittee, their Lordships fully coneurred in 
the propriety of that course. This is 
slearly no authority for the proposition that 
if the plaintiff ealla the defendant as a'wit- 
ness, he is entitled to eross-examine him as 
a matter of right; in the ease before the 
Judieial Committee the defendant was 
treated as a witness called by the Court. 
If the aontention of the appellants were 
to prevail, it would involve in substanse 
an° approval of the procadrre condemned 
in emphatie terms by the Judisial Committee 
in itwo resent sases. In Kishor? Lat v. 
Ohunnt Lal (7), Lord Atkinson observed as 
follows :— 

“It would appear from the judgment of 
the High Court that in India it is one of 
the artifises of a weak and somewhat paltry 
kind of advyooaey for each litigant to cause 
hia opponent to be summoned as а witness, 
with the design that eash party shall be 
forsed to produse the opponent so summoned 
as witness, and thus give the Oounsel for 
each litigant the opportunity of eross- 
examiting. his own elient. It is a prastiee 
whish, their Lordships cannot help thinking, 
all judicial Tribunals ought to set themselves 
to render as abortive as it is objectionable. 
Tt ought néver to ba permitted in the result 
+ Sto, embarrass judicial investigation as it has 
dohe" in this instanhee, ” 

Referense may also be made, in this eon- 
nestion, to the desision of the Judieial Oom- 
miftee in Lal Kunwar v, Ohiranjes Lal 
(8); see also Venkaja Samba Saddsiva 
Dèvara v. Papayya Devara (9) ; Rangaswamy 
Iyengar, In те (10), The matter must plain- 
ly be desided under sestion 154 of the 
indian Evidense Act whish gives the Court 
& disereticn to permit the person who ealls 
a witness to put ahy question to him whish 
might be put in eross-exmination by the 
adverse party. The rule recognised in 


' (1) 11nd. Сав, 128; 81 A. 118; 18 0, W, N. 870; 9 


©. L. J. 172; 6 M. L. Т. 58; 11 Bom, L, В. 196; 19 M, 
L. 1. 186; 36 I. A $ Р 0.). 

(8; Bind, Cas. 849; 20 M. L, J. 182; 7 M. L. T. 
57; 140, W, N. 286: 1 О. L. J. 172; 13 Bom: L. B. 
944; 32 A. 104; 87 І.А 1; (1910) M. W. M.8 „Р, 0.). 

(9). 21 Ifd. Cas. 7 4: (1918) M, W. N. 828. 

(10) 21 fid, Cas. 781; (1918) M, W. N, 998, 


CASES. >. [i922 ' 


Olarke v. Saffery (11) and Bastin v. Oarew ` 
(12), namely, that.when-the witness stands ' 
in а situation whish naturally makes him ad- 
verse to the party who desires his testimoney, 
as, for example, when a defendant is ealled 
a8 the plaintiff's witness, the party calling 
the witness is entitled to eross examine him, 
eannot be held applisable in this sountry 
in view of the provisions of cestion 154 
of the Indian Evidenee Ast. Indeed, even in^ 
England,lit has been ruled in later eàses that: 
the situation in whieh a witness stands 
towards either party does not give the 
party ealling the witness a rigbt to вѓовв- 
examine him, unless the witness’ evidense be ' 
of sueh a nature as to make it appear that’ 
the witness is unwilling to tell the truth ; 
Parkin v. Moon (13), Heg. v. Ball (14),-and it 
now appears to be settled law in England that 
8 party when ealled by his opponent aannot as 
of right be treated as hostile, the matter 
being solely in the diseretion of the Covr!; 
Pricey. Manning (15). We must further’ 
remember that а witness who is unfavourable 
is not necessarily hostile; ‘for a hostile 
witness has been defined as one who, from 
the manner in whish he gives his evidence, 
shows that he is not desirous of telling 
the truth to the Court: Coles v. Coles, (16); 
Greenhough v, Eccles (17), Surendra Krishna 
Mondal v, Ranee Dassi (18), The position, 
consequently, is that, although Matilal Saha 
and Nrityalal Saha were present i in this: Court, 
the plaintiffs did not examine them. We are 
thus left with the evidenee addueed in the Oourt 
below, after the depositions of the insolventa 
before the Registrar in Insolveney have beon 
exeluded therefrom. Upon that evidensee, 
there is no room fov serious argument that 
the decision of tbe Subordinate Judge must 
be upheld. He has referred in detail to the 
oral evidenee to show that the mortgages 
were for sonsideration and that oral testimony. 


(11) (1824) В. &. M, 126; 27 В. Н, 736, 
(12) (1824) R. & M. (27; 27 R. B. 737. 
(18) (1886 7 Car & P. 408, 
(14) (2839) 8 Car & Р, 745. 
( 5) (18594 42 Ch. 0, 872; 58 L, J. Ch, 649; 61 L. 
'j 587, 87 W, В. 755, 
(26, 41566) 85 І, J, P, 40; 1 P, & D. 70; 13 L, 'É, 
605; 14 W, R. 290, 
(17) (1869 50. B. (x в.) 786; 28 1; J. 4 2 160; 5 
edur. (N. 5.) 7 6; 116 В. R. 805; 141 E, R. 3 
(18) 59 Ind Cas?814; 47 О, 1048, 88 Q. Ё J, 94 
240, W. N. 860, 
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is largely supported by tbe gerount- booka. 


As regards the mortgage of the 3 .th January 
1914 he has found that Lalbihari Sana had 
borrowed Вз. 4,000 from the ficst two defends 
ants on the oosasion of the marriage of his 
son in 1912, and exeeuted a promissory note 
for the amount, The mortgage was granted 
to ‘sesure the sum due on the note and a 
subsequent advanse of Rs. 440, As regards 
the mortgage of the 7th Fabrnary 1914 the 
Subordinate Judge has found that it was 
granted to seaure a prior loan of Rs, 3,000 
taken in 1908 The oral evidense and the 
extrasts from the assount books have been 
plased hefore us and asarefally eommented 
upon, Ұз see no reason to doubt the corres 
nes of the sonolasion of the Sabordinate 
Judge that both the mortgages were for 
sonsideration and he, in our opinion, properly 
declined to deoide in favour of the plaintiff on 
mere grounds of suspicion, for, as Sir L swransa 
.Jenkins said in Mina Auman v. Bioy Singh 
(19 , t^e Oouri’s desisiou muat rest nof проп 
guspision, bat пооа legal grounds established 
by legal testimony. 

The result is, that the desree of the Sabor- 
dinate Judge is dfficmed and this appeal dis 
missed with sosts} 

- Всокиами, J,—l groo, 


B. N, Appeal dismissed, 


+, (19) 40 Ind- Cas ‘242; 1 P. І, W.425; 5 L. W, 
7Ile82 M. u J. 45; 20 O. W.N 585; 2! M.L T. 
344, 15 A: D. J 289; 25 О. L. J. 508; 19 Bom t. B, 
424; (1917) M. W, N, 413; 44 0.602; 44 I А.72 (Р С.). 
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Where Hindu son obtains a decree that a gale oP 


efamily property by his father shall not affect his 


rights as a co-parcener the vendee is not entitlcd to 
havea condition attached to the decree that tha 
pliintiff should refund the sale.price paid by the 
vendee in respect of the portion of the property 
affected by the decree. Гр. 20, col. 2.] "nm 

Appeal from а desree of ‘tho Distriat 
Judge, Ambala, dated the 2nd April 1918, 
affirming that of the Junior Sabordinate 
Judge, Sesond Class, Ambala, dated 28th 
August 1917. 

Mr. Manohar Lal, for the Appellants. 

Dr. G. 0, Narang, for the Respondents. 

. 


JUDGMENT.—This and the two aon: 
nested appsasls arise ont of astions brought 
by the son of a Hindu fora declaration 
that three sales of joint family property 
effasted by his father апа] not affeet his 
(pl aintifi’s) rights as a eo-parcaner, 

The finding of fast arrived at by tha 
Court below is, that the sales were not 
effistad for an immoral purpose, but that 
they were without necessity and were not 
for the benefit of the family and the 
plaintiffia prayer has been granted, 

In ssoond appeal the only point 
urged is, that though the sales must һа 
set aside they should be set aside only on 
equitable terme, and the only matter debated 
before ua has been whether to the plaintiff's 
desree should ba attashed a eondition that 
he must refund to the vendees the amounts 
paid by them for the properties sold, 

As a preliminary point it was urged 
that the prayer should not have been eon. 
fined to a deslaration, but should have 
been for possession inasmuch as the plaint- 
iff sould hava been given at least joint 
possession with the vendeas, the transferees 
of his father. 

This objestion, involving as it does tha 
right of a son toseparate possession from 
this father during his” father’s life-time, 
need not dotain us, for it is raised for 
the first time in this Court and does nob 
aífeat the merits of the вазе, 


On the main dispute, the argument for 
the dafendants-anpellants is, tha the suesosa 
of.tue plaintiff suit will fores them to 
sus plaintiff's father on the  groand of 
failure of sonsideration, and that the shares 
of bothéather and son in the «o parsenary 
property will be liable to satisfy their 
deoress. It is retorted’that at the present 
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mement and till tbe defendants obtain, 
desrees, the  plaintif's father owes ‘no 
debt. `> . 

In Kcer Rasmat Rat v, Sunder Das (1) 
it was held that sons sould not resover 
property alienated by their father without 
refunding the whole of the sale price, in- 
asmuoh as if the sale were set aside, the 
'yendee would be entitled to resover from 
the alienor the purehare money whish would 
besome e ‘debt due by the father and so 
reooverable from the whole of the joint prop- 
erty? Himmat Bahadur v. Bhawani Kunwar (2) 
was referred to by appellant but the ratio deci- 
dendi in that бавы was that the sale price waa 
brought into the common purse of the 
whole family, - . 

. For the respondent Sahu Ham Ohandra 
v. Bhup Singh (3) has been cited : bat that 
judgment throws no light on the problem 
-eoncerning us. 

B: hadur Singk v. Desrai (4) deals with 
-g mortgage and does not help ue. 

v Ohandradeo Singh v. M.ta Prasad (5) was 
в euit to enforce a mortgage against joint 
-family property. 

‚ In Kam. Dayal v. Ашама Prassd (6) 
а воп was deereed one-half of the property 
“and there appears.to have been no prayer 
that he shonld first. pay a portion of the 
· gale price, . : 

‚ In Ohandradeo Singh v, Mata Prasad (5) it 
was held by a majority that thongh a son 
might be ре to pay a mortgage debt 
due by his father, he ould resist а 
mortgage based on that very same debt 

In'&a ho Parshud y Mekrban si gh. (7) 
thé verdor bad died at the time cf tne 
gnit and tbeir Lordships held thatan equity 
whieh might have been enforsed  a.:aiust 
the: vendor's interest while it existed aould 
not be made to affect that interest when 
it had passed to a stürviving co-parcener. 


: (1) 11 ©, 896, 10 Ind, Jur, 26; 5 Ind. Dec. (х. в.) 
1028. 
(2) 30 А. 352; БА, L. J. 839; А. W. N. (1908) 142. 
' (8) 89 Ind Cas. 20; 39 A. 437 at p. 444; 21 O. W. 
N. 698; 1 P. L..W. 557: 15 А, L, J. 437; 19 Bom, L. R. 
49t; 26 C-D. J. 1:38 M. L.J. 14; (M17) M. W. N. 439; 
22 M. L. T. 22; 6 L. W. 213; 44 I. A. 126 (P. O.), 
(4) 53 P. R, 1901 (F.'B.); 62 P. L. R. 1921. 
' (5) 1 Ind. Cas. 479; 81 A. 176: 6. A. L. J. 268, 
* (6, 28 А. 328; 8 A. L. J, 81; A, W. N. (1096) 40. 
‚ (7:18 0, 157; 17 LA. 194; 5 Баг. P. C. J, 686; 
sene & Jackhion's P, Or No. 12%; 9 Jnd, Deo. (х. в.) 
105, 7 ` er 
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Madan брт v. Sati Prasad (8), Kilaru 
Kotayya v. Poldvaragu Durgavya (9), 
Muthusrishna Naidu v, Като (10) ‘also 
have been sited and it has been pointed ont 
that in Ran Dayal v. Suraj Mal (11) the 
Allahabad Ooart refused to follow doer 
Hasmat Rat v. Sunder Das (1). 

The point is one on whish there has 
been mush вот flist, and in anoellants’ favour 
there stands only Ков” Натай Rat v. 
Sunier D.s (V) and the obiter dictum in 
Madho Parshad v. Mehsban Singh (7), but іп 
all the other rnlings the Ooorts have | 
marked the distinetion between the liability 
of the sons to pay their fathe’s debts 
and their right to avoid an alisnation of ` 
the family prop: riy. | 

It is 183016 to see how the distina- 
tion is of mush benefit to the sons, exeapt 
in this respest that it foraee alienees to 
look more oarafally into the naseasity 
for the alienation and s^ acts as a ohask 
on the alienation of family property. 

In these aises if we issued desrees oon. 
ditional on the payment of the son's share 
of the purshase prios, we Should be in 
effeat granting the vendee a lien on the 
son'a share in the property. sold and that 
aour-e would be opposed to principles obsarv- 
ed in the majority of the rulings cited. 

For these reasons, we must decline to 
interfere and we dismiss the аррэвіз with 
sosta. | 

The appellants have their remedy; only 
the righta of the жоп are affected, thera- 
fore, the sales will be afas ed only in 
respest of one-half of the property sold ; 
and, for tbe consideration wh ch has failed, 
the appe laats may either segure payment 
from tha veador or sua him and exesate 
their decrees against the whole family 
property, This course, it appears, may 
involve musa unnesessary - litigation and 
as euch is to be dópresated, but on the 
authorities no other sourse is орап, 


Z. Ke 

Appeal dismissed, 
(8) 40 Tnd. Cas 45 ; 15 A. 1. J. 4 8. 39 А. 435, 
19 47 Ind. Cas 92, 35 M. L.-A. 351, | 
(10; 38 Ind Cas. 50% (1917, M. W.N. 272, 
(11) 28 Ind Cas, 89!, . 
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.OUDH JUDICIAL COMMISSIONER’S 
COURr, 
Figst Civit, Appeau No 92 or 1918. 
] Ostoher 24, 1 21. 

" Precent :— Pandit Kanhaiya Lal, J. C., and 
Mr, Dalal, A. J. О. 
MOHAMMAD MASUD ALAM anp OTHERS 
— PLANTIFES— ÁPPELLANIES 
versus 
MOHAMMAD MAHMUD ALAM аяр 
ANOT! Ex— Drrguthawve— REPOS DENTS, 

_ U.P Land Revenue Act (III of 190!), s. 4 (31— 
Oudh Rent Act (XXII of 1*86), s. 120  Lambardar, 
whether can grant long term lenses— Transaction by 
Jambardar—o-sharers deriving benefit under it, whe- 

her can repudiate. 


In’ the absence of a custom to the contrary, a 
lamburdar has no power, without the consent of his 
co-sharers, to grant а lease of co-parcenary land 
béyond such term as the circumstances of the 
particular year or season might require, but in 
cironmstances of an exceptional nature a lambardar 
ia justified in the exercise of bis powers as a manager, 
charged with the c lection of rents, to grant leases 
for a longer term to raise the largest income to the 
€o-sharers on whose behalf he purporta to act. Where 
the ganting of a lease by a lambardav is shown to be 
for the benefit of the co-sharers, and the co-sharers 
have derived benefit under the lease, they cannot 
repudiate a transaction entered iuto on their behalf, 
[p. 2), col. - 

Appeal guine в deeree of the Additional 
Sutordirate Judge, Lucknow, dated the 16th 
А рвов 1918, 

Mr. Hotder Husatn, for the Appellants. 

Mr. Mokund Behari Lal, for Respond- 
ent No, 2. ` 

JUDGMENT.—The parties are ao-sharers 
in two villages named Lodbausi and Bilgara, 
situated in Tabsil Melibabad, dietrist Linek. 
new.’ The plairiiffs Nos. 1 to 5 are the 
brothers of the deferdant No, 1. The plaint 
іЙ No. t, V use mn ot Kaniz Fatime,ic the sister 
ard:iheplsintff No, 7, Musammat Sicdiqan 
Bibi is the mother of these persons. The 
defendant No.1 is the lamba:dur of these 
villages, Ор tfo Ist January 1916 he granted 
& lease of there villages to Abdul Malik, 

. defendant No, 2, fcr a pericd of seven years 
in his сарвейу as lombaracr with the object 
of psyirg the deerstal money, for tke 
eatisisotion of whioh one of these villages 
was, threatened with cale, “The plaintiffs 
seek to avoid that lease on tbe grcund that it 
was granted by the defendant No. 1 witha 
үет to ret rp an adveree t-tle to the preperty 
eompriced in the leare, "Itis furt) er stated 
that the 108609 was в man of no means, that 


ы 


po sosurity was taken from him, and that the 
ambardar had no power to grant а lease for 
a long term. It was not alleged that the 
lease was granted on а low or inadequate 
rent. 

The learned Additional  Suborlinate 
Judge found that the lease in question was 
exesuted by the lambardar for the, bsuefit 
of his co-sharers and that, but for the 
premium reseived from the lessee, one of the 
villages somprised in the lease would have 
been lost to the plaintiffa and the defend: 
ant No. 1, He farther found thatetha 
interests of the plaintiffs, ineluding two of 
them who аге minors, were in no way pre. 
judised by the .transastion, and that the 
lambardar had authority to grant the lease 
on the terms spesified therein. 

The only eontention urged on behalf of 
the plaintiffa-appeliants in appeal is, that the 
defendant No, 1 was not eompetent in his 
озозвібу as Jambirdar to granta lease for & 
period of seven years; and relianse is plased 
iu support of that eoctention on the decision 
in Bansidhar v. Dip *ingh (1) and Oh :ttray 
v. Мажа (2). It was laid down in those 
eases that, in the ab«enae of a eustom to the 
eontrary, a jimbardar bad no power, without 
the sonsent of his во sharers, to grant a lease 
of co-pareenary land beyond вцоћ term asthe 
eirsumstanees of the partienlar year or seasou 
might require, That is unquestionably one of 
the limitations on the powers of the lambardar 
under ordinary eirsumstanoss; bot there might 
be sases where the Zumbardar, in the exersise 
of his powera as а manager, might have to 
grant leases for a longer term than what the 
terms of the partio3lar year or season m'ght 
require, There might, for ins'anse, be bin ar 
or waste land whieh no peso: might be 
willing to fake up for enl'ivauun unless .a 
learo was givan for a soffisiently long tefm 
to ra-pay him for his labours. There might 
be land not auffisiently produotive on sosoant 
of the nature of its soil or the absences of 
facility for irrigation, the leass of whieh по 
person might be willing to take exespt for a 
suffisiently long term to eompensate him for 
the expenses that he might hava to inour 
in improving the lind or devising fasilities 
for its irrigation. These are sirseumstances 


(1) 234. 438; A. W. N. (1898) 10% 9 Ind, Dec’ 
(N s., 64. 
(2) 29 A. 20; 8 A. L- J. 630 A, W, N, (1906) 257, 
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_of an exceptional nature, whieh might possibly 

justify a lambardar in, the exereise of his 
powers ав .a manager, eharged with the 
«ollestion of rents, to deal with the property 
in a manner suited to raise the largest ineome. 
He hae no power to alienate the corpus of the 
joint estate even for neeseseary purposes 
‘Bhajan Lal v, Moti (3)). But, within the 
limits of bisauthority and the seope of his 
employment, he ean manage по as to secure 
'the greatest. benefit to the so sharers on whose 
behalf he purports to aot. 

A lambardar is deseribed in seation 4, sub 
‘gestion (3), of the U. P. Land Revenue 
Aet (III of 1901) as a eo-sharer of a 
mahal appointed under the Aet to represent 
all or any of the so-sharers therein. He 
represents them for purposes of management, 
. ineluding the colleetion of rentand tke pay- 
ment of land revenue. Seetion 124 of the 
Oudh Rent Aet (XXII of 1¢8 ) provides that 
no co-sharer of а joint estate basa right, in 
the absenee of a loeal enstom ог apeeial 
eontrast to the contrary, to real’ze rents or to 
take steps for the ejeatment of tenants or for 
the enhanesment of rents otberwiee than 
through а manager authorized to aollest the 
rents on behalf of all the eo sbarers. If a 
manager ean eject tenante, he san also grant 
fresh leases on behalf of his во.вһагетв. If 
he has a duty to pay arrears of revenue or 
other dues sharged on the estate, whieh 
eannot otherwise be dissbarged, he san grant 
a lease to seeure the requisite premium so 
long вв he does not prejudiee the interests 
of kts eo-sharers thereby. He has, in some 
respests, larger powers*than an ordinary 
manager or agent appointed by an inetrument, 
He ean ast as a-prudent manager for the 
benefit of his eo-sharers so far as sueh aet 
falls within the purview of the objeets for 
which he is so appointed. 

The property in dispute in the presert 
instaneo was liable for the psyment of 
Ra. 884 3.0 сп аввоцпё of guzara or mainten- 
anee dues to Subhan Ali Khan. Subban Ali 
Khan had obtained a deeree for arrears of 
maintenanee and in exeeution of that daeree 
he had applied for the sale of the village 
Bilgara, A date was fixed for the anetion-sale. 
One of the plaintiffs and the defendant No. I 
moved the Court holding the sale jd adjourn 
it, but without guaaos5; They got permission 


(8).8 A] 17% 2 Ind. Deo, (x. в.) £5. 


to transfer the property to pay off the 
deeretal amount. The defendant No. 1 
thereupon arranged with the present lesses, 
the defendant No. 2, to pay the entire deeretal 
money within four months and, in sonsidera- 
tion of his agreeing todo so, granted “hima 
lease of the two villages in question on а revt 
of Re, 8,00 per year, ont of whieh Rs. 2,8v1 
were to gn in payment of the land revenue, 
веғвев, nankar and maiotenanse eharges duo 
onassount of the property and the bslenee 
was payable to the lamburdar It is admitted 


‘that the lessee paid the money dne оп aosount 


of the deeree and that the village Ludbausi 
was thus caved from sale, Toe grantof the: 
lease in .question was, in the eirsnmetanses, 
nothing mo e than an aet of prudent manages 
ment, intended to везоге the largest amonnt 
of benefit to the eo sharers both by savi^g 
the property from sale and by ‘sesuring an 
esonomis method of eollestion without in 
apy way prejadising th> interests of ihe so- 
sharera or redusing the profits darivable 
from the estare., In Mu ta Pros d v, 
Kamt» singh (4) a lease granted 
by the lambardar for в period of ten years 
to а person who had agreed to bald a 
pacca well on the land at a sonsite: ble 
oost in order to provide faoilities for 
irrigation, whish did notexist, was upbeld. 
In Muhammad Kazim v. Mian Khan (5) a 
lease granted for a period of seven years was 
similarly upheld. Sueh eases fall within 
the exseption to the general rule. Ав Knox, 
J, rightly pointed out, “every ease cf thia 
kind must depend проп tbe faets and 

eirsumstanses in whieh the lease has sprung. ` 
Where there is any  euspioion established 
that the lambardar has granted a long 
lease to the detriment of so sharers, a heavy 
burden would be plaeed on the lessee to 
show that, by eustom or for rome ' other 
sanse, the lamburday is anthorizad 1р granting 
the lease", On the other land, where the 
granting of the lease is shown to be for 
the benefit of the eo-sharers and the eo sharers 
presumably have been shown to have derived 
benefit under the lease, it is highly inequit- 
able that they should be permitted to 
repudiate a transaction entered into on their 
behalf, the benefit of whish they had | 


J. 655; РА, W. М. (1968) 277, 


(4) ЗА. Т, 
554; А A. W М. (1904) 103; 4-A cL. 4, 688, 


(5) 29 А. 66 


5 Val LXVI] | 
VALLAITAMMAL BIBIO, ROOLATANRA, 


. ‘enjoyed, Two of the plaintiffs in the present . 


dnstense were minors; but inasmuch аз it 
is not suggested: that the lease was granted 
‚оп а low or inadequate rentor that the 
amount needed to pay the arrearsof mainten: 
anse sharges due by the estate, could other- 
wise have been seeured. on more favourable 
terms by a lease granted for а shorter 
' period, the transaction must be upheld as 
an aet of management: justified by the pesuliar 
airoametanses of tha ease. Ола of the 
plaintiffs, admittedly, attested the lease and 
made an applisation to the Court holdiag 
the sale saying, that the money requisite 
to pay the desretal money bad baen raised 
фу &.lease ofthe two ‘villages and that the 
pale might’ be .postponsd till a eertain date 
ia order toenable him to deposit the amount 
dae on the desree, The entire term of the 
lease has now almost ran out. There is no 
‘reason, therefore, for granting the deolaration 
-asked for, 
The appeal fails and is dismissed with 
вовёв. 
J P, 
Appeal dismissed, 


MADRAS HIGH. COURT. 
Secono Отти, Appear No. 1155 ов 1920. 
Mareh 23, 1921. i 
` Prezent :—Mr. Justiae Spencer and 
, ‚ Mr. Justice Odgers. 
VALLALYAMMAL BIBL AND OTHE8S$— 
PLAINTIFF -~ A PFELDA: T8 
versus 
KOOLAY ANNA AND OTHEaS— DEFENDANT 


— RESPONDENTS, 
Limitation Act (IX of 1908), s. 12 (2), (8)—Appeal 
Computation of time~Ti-ne requisite tor obtaining 
copies of decree and judgment, how excluded, 


. Ы 
Tn computing the period of limitation prescribed 
for ап appeal, an appellant is entitled to exclude, 
under clauses (2, and (8, of section 12 of the Limita- 
tion Act, both the periods requisite for obtaining 
copies of judgments and decrees, respsotively, so 
long as they are not counted twice over. [p. 24, col. 


1. 

Raman Chetti v. Kadirvalu, 8 M. Le J. 148 and 
Selumban Ohetty v. Ramanadhan Chetty, 4 Ind. Сав. 
Bui; 88 M. 266; 7 M. L, Т. 29; (1910) M, W. М. 141; 21 
М. L. J. 152, followed, f 


Sasond appaai against the order of the • "i 4nd. Cas. 801; 


Distriet Oourt of Coimbatore, in Interlosutory 


. ^ INDIAN OASES. 


$3 


Appeal No. 28 of 1920, preferred againat 
the deoree of the Distriet Мапа of Uda. 
malpet in Original suit, No. 328 of 1917. 

F SOTS appear from the judgment. 

Mr, T. M. Krishnasami Atyar, for the 


. Appellants: —The lower Appellate Court did 


not adopt the eorrest method ofsomputing 
time for presenting tha appeal If the 
time taken іа obtaining вору of judgment 
ba exeluded, аз appellants are entitled to 
do, apoailants’ appsal to the lower Court 
was ia tima». The party із entitled to 
dedustion of tima ossupied in obtaining 
eopies of both the deeres and the judg- 
ment under elauses (2) and (3) of 
gestion 12 of the Limitation Ast. The 
14th November, the date by whieh аррзі- 
lants: were late in furnishing stamp-pagera 
called for for вору of the deeree, was one of 
the days requisite for obtaining aopy of 
the judgment. Raman Ohetit v. Kadirvalu 
(1) aud Selambin Ohetty v. Ramanathan 
Ohetty (2). 

Mr, N. Rama Aiyar, for the Respondents:— 
Appellants eannot elaim to dedust 14th 
November as ‘stamp papers for  eopy of 
the decree were ealled for on 13th. 
November and they wera furnished only 
on 15;һ November. ЈЕ 14th November 
be not exsluded the appellants were ont 
of time for their appeal. Raman Chett: v. 
Kadirvalu (1) ard Selamban Chetty v, 
Ramanadian Chetty (2) were wrongly 
desided. The matter should be referred 
to a Fall Banc’. | 

JUDGMENT.—The judgment appealed 
against was delivared on November 3:d 
and an appliestion for sopies of judgment 
and desres was made on the same date. 
Oopias were ready on Dseember 12th and 
the appeal was presented on January 12th, 
i.e., the 70:h day. А 

Bat the appellants were entitled to deduet 
27 days in November and 12 days in 
Desember which were ossupied in obtaining 
а вору of the deeree.  Dedusting these 
39 days, the appeal was presented on ths 
31st day, but January lith was a Sanday 
and, therefore, under sastion 4, Limitation 
Ast, the appeal might be presented on the 
next working day, aud was in tíme, if so 
presented. 

е 2 

1) 8 M. 197, 148 3X. 354 7 M, Т, 26, 

(1910) М. W. N. 141; 21 М, D. 7.452, , 
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ТЄ is argued for the third respondent that 
‘the-appellants were not entitled to dedust 
the lath November, seeing that вору stamps 
for the вору of tke .deoee was aalled 
‘for on November 13th and were not furnished 
till the : Suh. | : 
' nt that day (November 14th) has to 
be exeluded under cestion 12 (3) of the 
Limitation Ast as one of the days requisite 
for obtaining в вору of the judgment; and 


it has been held in Raman Ohetti v. 
‘Kadtrvalu (1) and Selamban Ohelty v. 
Ramanadhan Chetty (2) that a party is 


entitled to exalude both these perioda so 
long ав they-ara not counted twise over. 
‘It is suggested that thoee decisions are 
wrong and that the question should be 
referred to а Fall Benob, but we see. no 
.reason to’ desline to follow them, and we 
think that they sorrestly interpret the 
intention .of the Legislature in enaoting 
section 32 of the Limitation Act, whieh 
was that. parties should have the benefit 
“of exsluding both of these periods under 
-slanses (2) and (3) in somputing the 
period of limitation preseribed for an appeal. 
;,This appeal is allowed with eosts. The 
Distriet Judge will be dirested to . admit 
the appeal and dispose of it on its merits, 
M, б.к. &J, Р. 
Appeal allowed. 
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OUDH JUDICIAL COMMISSIONER'S 
А y COURT, 
Frast Оу, АРРЕА No. +3 or 1920, 
Ootober 27, 1921, 
Jreseni: —Mr. Daniels, J, O., and 
. Mr, ра], A. J. C. 
Musammat HAFIZ UN-NISA 
AND OTHERS— PraImTIFFa Nos, l.8— 
A'PPELLARTS 
tersus 
Kunwar JAWAHIR SINGH 
- AND CTHERS—PLAINTIFES Nos. 4 6 акр 
. Musammat BATUL UN. NISA 
AND OTEERS—DxrENDANTS Nos, 1 4—. 
Bk8PUNDE^TS, 


Muhammadan Lau—Duwer— Widow in possession 
of jhusvand’s eolute— Lien Jor unpaid douer— Gift — 
Possession, when not wecessury— M ushna, doctrine of, 
applicability 0 — Deed Jor mawtenauce-9 Lye mier. st 
— construction of document— ivi Procedure {о e 
(Act V of 180), О. ХХИ, эт, 2, 4—Death oj respondent 
&-Legal representative on record Procedure, 
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Under the Muhammadan Law if a widow haa 
obtained possession of» her husband's property 
lawiully and peaceably, without force or fraud, she 
has а lien for her unpaid dower and it 18-not песек- 
sary that her possession should be the result of 
any sgreement or consent of her husband or his 
heirs, [p 2%, col. ..] ` : 

Ali Bakhsh v Allahdad Khan, 6 Ind. Cas. 370: 82 
А, 5531; 7 A. L, J. 567, Ramzan Ali. Khan v. Asghari 
Begam, 6 Ind. Cas. 405: 32 A, 558; 7 A, .L. 4. 6:4, 
Beeju Bee v. Sued Moorthiya Sahib, 58 ind. Cas. 905; 
48 M. 2714; 87 M. L. J. 627; 26 М. L. Т. 419; 11 L. 
W. 150 (Г. B.), followed, : 

Under the Muhammadan Law, in case of a 
registered deed of gift executed by a donor in 
favour of his minor children under his own guardian- 
ship, delivery of possession is not absolutely essentiil. 
An unequivocal declaration that tbe donor.has censed 
to s ths property as owner is sufficient. [p. z7, 
col, 2. m 

‘The doctrine of muskaa should be coufined withiw 
the narrowest limits Апу defect due to mushaa ів 
cared by taking possession of the property by the 
donees in detinite shares [р -9, col +.] 

A deed for maintenance prima tacie imports only 
a life interest. [p 249, col ı | ` 

Where a transac'ion is carried out openly and 
publicly and everything 18 done which oruiarily 
would be done to give effect то it, ib cerbuinly liag 
on the plaincitfs to show that the transaction was 
other than appeared on the face of it and was xeally 
intended to cover a fraudulent motive -p 4, col. z.] 

If а document is open іо а construction which 
makes all parts of it harmonise with one another, 
that construction is always to be preferred to 
one which introduces а repugnancy between one 
part of the document and another. (p. 29, col 4.] 

Where the representatives of а deceased re. 
8p^n ient ar? already on-the recordin another capacity 
and no application is made for substitution within 
time an eutry should be made in the record under 
Order ХХІІ, rule z, of the Civil t rovedure ode and 
such а case is not governed by rule 4 of Order ХХИ 
of the Code. (p. 80, col. 1.] 


Appeal against a deoree of- the First 
Sabordinate Judge, Sitapur, dated the 19h 
February 1920. : Ue - 

Messrs, Wasir Hasan апа Niamat Uilah, for 
the Appellante. | 

Mesers. Wasim and Mo^am:mad Ayub, for. 
Respondents Nos. 5 to 7. è | 


JUDGMENT.—This is an appeal by 
three plaintiffs, Musammat Hafiz-an-nisa,, 
Sultan Ahmad and Musammat Kamz Fatima, 
in a suit in whieh they olsimed 1:/.65r8 of 
the property left by Nizam Ahmaa as his 
heirs under  Mubammadan Law - leaving, 
I/.6th' as the share of the биво resp ndenr, 
Musemmat Бап! un niea, Миза amet Henge 

»uün-ur:& and  AMusam:sat В.п па siss are 
both widows of Nizsm Anmaa.--Tue- ovbert 
two plaintiffs-appellants -are the son and 
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ЕТА of N'zim Аһтай by Musammat, 
H.fz по nis, N zum Ahmad hed one вог, 
Ham Ahmad, by Musammat Batalan. Aisam 
Ahmad predeseased his father leaving two 
sone, Fazıl Ahmad and Eitisham Atmad, 

х minors, who are slso contesting respondents 
in this ease. The following pedigree will 
Serve to make the position of the parties 
slear:— 


NIYAZ AHMAD-—Musammat ` 
Kaisara Begam 


Aziz Musammat--Nizam Ahmad=Musammat 
Ahmad, Batul- Hafiz- 
respondent.  un-niss, un-nissa, 
respondent, appellant. 








Hisam i 





f 
Fazal Ahmad, 
respondent, 


Ehtisham Ahmad, 
respondent, 








^ 


Sultan Ahmad, 
appellant. 


Musammat Kaniz Fatima, 
appellant, 


In the rst Ccurt the status of the first 
plaintiff, as tbe legally married wife of 
Nizwm Ahmad, and the legitimacy of Бег 
ehildren was deniod, This point has besn 
found in favour of the plaintiffa and is not 
now eontested, 

There are three different sets of properties 
in-dispute and tbe defense to the suit is 
different as regards eash set of property. 
A namber of properties recorded in List C, 
in the written statement of the first defendant, 
are in the possession of Musammat Batul. 
un:nisa and she elaims to hold them in lieu 
.of dower. Three villages, Mirpur, Nirbhan- 
pur and Thawai, two houses, and eertain 
miscellaneous properties, shown in List D 
in the same written statement and also 
in the written statement of the sesond 


and tbird defendantr, were granted to 
tre кезй and third defendants 
under а registered deed of. gift 


exesnted by Nizsm Ahmad oa 25th Ostober 
lsu6, three days after the death of Hisam 
Ahmad, and the sesond. and third defendapts 
‚ elaim tnem under this title. Taere remains, 
one property, ealled Ohak Niyazganj, ineluded 
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: deed of gift. 


unpaid dower, 


t2 
= 


in the village of Dharaisha, [n tho written 
statement eight annas of thia was shown in 
Liat C, The remaining eight- annas is 
claimed by the fourth respondent Azz 
Ahmad as heir of Niyez Ahmad, Ont of 
this sight-annas Azz Ahmad has transferred 
8il.annas to the minor respondents under & 
After the filing of the present 
suit four annas out of the eight-annas not 
alaimed by Aziz Ahmad waa sold by auetion 
in exeention of a money-deeree for a debt 
dus from Niyez Ahmad at his death and was 
purchased by Azz Abmad. Oat of* this 
Obsk, therefore, А22 Abmad now slaims 84. 
annas ard the minor respondents 3-4 nnas 
making up a twelveannas share. The 
remaining four-annas is held by Musammat 
Batol ur nisa under her olaim to dower. 

We deal first with the question of dower. 
It is admitted on all hands that Musan mat 
Batul-un-nisa is in possession of the property 
in dispute under this issue, and has been in 
postession of it ever ainse her hasband’s death 
cn 15th Jantary 1915. The lemnad Sub. 
ordinate Judge on issues 2 to 10, wnish deal 
with this portion of the ease, bas found that 
she entered into possession peaceably and 
lawfully in her double eapasity of one of 
the heirs of the deseased and of в widow 
entilled to dower, tbat her dower amounting 
to Rs. 12,560 is unpaid, and that she has 
a hen on the property in Hen of this sum 
and is entitled to retain possession until it 
is paidto her. The main argument of the 
appellants before us wae, that a widow was 
not entitled (o claim a lien for dower « Unless 
she entered into, possession either in the 
lifetime of ber husband or by an express or 
tacit agreement with the remaixing heirs, 
In support of this position he relies on 
eertain observations of the Privy Council 
oeonrring in the eourse of the judgment in 
Hamira Bibi v. Zubatda Bibi (1), As has 
been pointed ont by the Madras High Vonrt, 
the point now in dispute was not at all in 
issue in that ease. The question was as to 
the right of the widow to interest on the 
The proposition that a widow 
in possession of her husband's property haa 
a len for her*unpaid dower provided that 


11) 36 Ind. Cas 87; 98 A. 581; 14 A І. J, 1055; 
210. W. А. 1; 15 Bom. L R, 969; 21 M. n J. 794, 
20 M. L. T. £06; 4L. W. 622: (1916) 2 M, м, д. 
551; 1 P. L. W., 69; 25 Q` L, J. 627; 481. A, 29% 
(P. €). 
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she entered into possession peasefally and 
lawfally in virtua of herelaim to dowar, апі 
that it was unnesessarg that there should 
have been any agreement between her and 
her husband'a heirs, has been Jaid down 
by the Allahabad High Court in two aases in 
the year 1910, «ide Ali Bikhsh v. Allahdad 
Khan (2) and Ramean Ali Khan v, Asghart 
Begam (3). Those cases have never been 
overrnled by the Privy  Couneil. The 
whole question was re-examined in great 
detail, with referansa to the Privy Couneil 
desisien in Hamira Bibi v. Zuba:da Bibi (1), 
and all the Indian desisions, by a Fall Beneh 
of .the Madras High Oourt in the ease of 
Been Bee v. Syed Moorthiya Sahib (4) as 
resently as 1919,and they again affirm the 
proposition, previously laid down by the 
Allahabad High Cour’, that if the widow has 
obtained possession of the property lawfally 
and peasesbly, without f: rse or fraud, it is not 
nesessary that her possession should bs the 
result of any agreement or eonsent of her 
husband or his heirs. The leading judgment 
was delivered by Mr. Justioe Abdur Rahim, 
himself a Muhammadan and a high authority 
on questions of Mubammedan Law. 16 is 
guffsient for us to say that we agree with 
the reasoning of the Fall Benah and . with 
. the eonslusion at whish they arrived and 
that we cannot usefully add anything to 
what is to be foand in the judgments in that 
oaee. 

The appellants have, however, a seaond line 
‘of argument. They rely on the faet* that 
Musammat Batul.un-nisa filed her application 
for mütation of names only three days after 
her husband's death and that, in regard to 
come af any rate of the properties the 
plaintiff Sultan Ahmad filed a eross-applica- 
tion at the same time. They urge that her 
posfession eannot possibly be treated as 
peaeeable when ber application for mutation 
was.opposed, and that ber applieation was 
made so soon after her husband's death 
that: there was not even time for her to 
have taken possession of the property at all. 
As against this, we hava the fast that the 
Revenue Court unanimously found her 
possession established and deereed mutation 


(2) 6 Ind: Cas. 876; 82 A. 551; 7 A. L. J. 
(3) 6 Ind. Cas «06; 32 А. 668; 7 A. L. J. 
‚ (4) 83 ind., Gas. 905; 4} M, 24; 57 M, 


6 
L, 
28 M. L. T. 419; 11 L, W, 150 (Е: В,), x 
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in har ауэ". Tha Assistant Oollestor who 
“frat trial the вазе fonnd. to this езе and 
hia desision was upheld ia first and seeond 
appeala. Мо evidenee whatever has been put 
forward that her possession ws. ever dis. 
puted on the spot and the present suit was 
not filed till three years later. Sultan 
Ahmad'a applisatioh for mutation is not on 
the resord aud the oüly evidense of it is 
derivad from references to it in the Assistant 
Colleetor’s order, Exhibit A.9. These re» 
ferenesa show that in his original - applisation 
Sultan Ahmad never claimed to be in poa- 
Ression. This is expressly stated by the 
Assistant Oollestor, who. says: . “Saltan 
Abmad elaimed mutation so’ely,on the ground 
that he is the aon of M. Nizam Ahmad", 
tn eontrast to this he, notes the fast that 
Batal un-nisa had based her elsim оп two 
grounds,— i E 

(1) the fast that vit was the lawfully 
wedded wife of the deseased, and 

(2) that she was ір possession of. tha 
eutire estate of the dagaaied in lien of her 
dower debt, 

It is trae that some evidense was, after- 
wards, nut forward with a view to show the 
plaintiff.’ possession, but the fast that no 
sush allegation was made at .the outset 
of the ease is a strong argument for the 

- fast that Musammat Batul-un-nisa did, in the 
first plaee, enter into possession peasefully 
and without opposition. As against the 
argument which appears to be’ raised here 
for the first time that she eould not have . 
got possession во quickly, it may Бә pointed 
out that two items of the property are 
houses of whieh possession eould^be taken 
at onee. As regards the Ziamindari property, 
it is probable that asehe was living in the 
house with her deseased husband at the time 
of hie death the Larindis and other servants 
who were astually managing the estate 
sommensed to render: their aecounts to her 
as they had formerly done to Nizam Ahmad. 
Weare not prepared, on the bare^faet that 
some dispu'e as to possession was raised in the 

` eourse of the mutation proseedings, to met 

aside the finding of the; Court below that 
Musammat Batul-un-nisé did enter into 
possesion peaseably and lawfully in lieu of 
her slaim for dower, : 

In eonnestion with this part. of the easa 
theta is one point more to be considered. 
The appellants argue that, even if the main 


‘ 


HAFIZUNNISA 9, SAWABI® SINGH, 


question is found against them, they should 
‘be given a deeree subjest to payment of any 
. amount whieh may be found due to the 
defendant.’ ‘This ‘sontention was: put forward 
in argument in the Court below, but the 
‘learned Subordinate Judye refused to enter- 
tain it and referred the plaintiffs to a separate 
suit. He pointed out that, поб only was no 
‘puah olaim made in the plaint where the 
‘elaim for dower was altogether ignored, 
but even after Musammat Batul-un ріва?в 
"written statement was -put in no appli- 
.eation to have a conditional deeree 
‘paseed if the question of dower was found 
in her favour was ever made. “To go 
into this question would involve re opening 
-the ease snd taking fresh evidense inasmuch 
. as 8 question of aseounta would have to be 
‘gone into. Musammat Bastol.un-nis& would, 
on the one band, be liable to account fur the 
prefita of the property and, on the otber, 
: would bave в elaim to-interest on ber dower, 
: In a very similar sare, Zozbunnissa v. Hasarot- 
„unnsa (5), one of ua took- the same eoures 
whioh tba learned Snubordina:e Judge has 
taken, That desision followed a similar 
‘ease of the Allahabad High Oourt in Amant 
: Begam v; Muhammad Karimullah (6) and it 
‘has been pointed out in the sourse cf the 
trgnment that this eonrse bas the support 
‘of their Lordships of the Privy Couneil in 
- Bebee Bachun ү, Hamid Hossein (7) The 
matter is one of discretion, and we are 
- eertainly not prepared to say that the learned 
‘Subordinate Judge exereised his diseretion 
: wrongly in the ciroumetanees of this eate; 
We now turn to the property eovered by 
the dift. Here the ease of tke respondents 
-is an exeeptionally strong one. Tha deed 
of gift is Exhibit Bl on the record. As 
-has been already stated, it was executed 
„оп 26th  Oaetober 1906, only three days 
efter the ceath of Hisam Ahmad, who was 
- the only sen of ihe deseased .by his biradari 
wife Musamnat —Batulun nis. Under 
‚ Mabammadan Law Hirsm Ahmad’s orphan 
-ehildren would Бе exeluded from inheritance 
by their unole Sultan Abmad and, in order to 
prevent this result, a deed of gift of the three 
;18 ne Cas; 162; 22 0, C, 12%; 1 U. P. 1. R. 


| T 16 А. 225; A, W. N.-(1894) 62; 8 Ind, Deo, 
кой, + 

(7) 14 M. T. А, 877 at p. 260,17 WOR, 118; 10, B. 
т в. 45; 2 Suth Р, б.з. PH Ee E C. J. 69; 20 E, 


:delivery of possession was 
' esrential . Wilson's Muhammadan Law, fonrth 


: done. 


‘erties eovered by the gift. 


-three or four years earlier. 
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villages and sertain minor properties was exa« 


шей in their favour. The donor states in the 
"gift that, from the date of its exesution, 


Һә is to be deemed to be in possession of the 
property ва guardian of the miaors and not 
in his own right. It has been suggested that 
the reason why the deed was exesuted so 
soon after Hisam Ahmad's “eath was, that 
plague was raging atthe time, and there ia 
some evidense on the resord that after his 
death Nizam Ahmad feared that his life 


'was unsertain and wished to ensure provision 
‚ for his grandsons without delay It has been 


expressly admitted by the appellants’ learned 


: Advoeate,in argument, that, eo far as outward 


appearances go, everything that Nizam Ahmad 
sould possibly do to perfeet the gift was done. 


‘The gift being one in favour- of minor 


ehildren under the guardianship of the donor, 
not absolutely 


edition, page 843) An uneqnivosal deola- 


' ration that the donor has eeased to hold the 


property as owner has been held suffüsient, 
In any ease, whatever could be done to 
transfer possession and ownership was 
The dosument was duly registered, 
The names of the donees were, on the 
applisation of the donor, resorded in the 
revenue papers in respest of all the prop. 
In some sases 
tbe elder mincr was appointed ZLambardar, 
Nizam Ahmad, himself, repeatedly deslared 
that not һе but the minors were the 
owners of the property. In 1513, seven 
years after the gift, he applied to be appointed 
their guardian under the Gnuardiane and 


: Wards Aet and gave in hisapplieation a full 
' list of the gifted property whieh he desertibed 


as the property of the minors. The Distriet 
Judge did not appoint him guardian, but 
the refusal to do so was based solaly eon 
the ground that this would Бе supe:flaous 
as he was already the guardian of person 
and property of the minors under Mcham. 
madan Law. In 1910 he was aalled on to 
give evidenos as a proseoution witness in 
‘a criminal ease, In eross examination he 
was asked about his property and he then 
stated the fae that the villages ia sanit 
had been given by him to his grandsons 
A great deal 
has been made for the appellants of the 
fast that, in some instauees, the Patwari’s 
papers otter - than ‘the - Wheat of the 
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proprietary register were not aorreeted by 
substituting his name aa guardian for hfs 
name as proprietor, | and that in one or 
two instanses rent suits (filed by his 
agents) were brought in his name instead 
of in those of the minors. Mistakes of this 
sort are yery easy to make where the 
management rested, as it nesessarily must 
do, with Nizam Ahmad. As regarda the 
Patwari’s papers, nearly all the entries relied 
on are of the years 1.06 or 1907 very 
shortly after the gift. The delay whieh 
oseurred in corresting the entries has been 
explained by . the Potwarts — eonserned. 
Absolutely no importinee ean be attashed 
to these papers, 
than for ineorrest entries in a Khetaunf or 
Jamabandé to sontinne for three ог four 
years, the entry of the previous year baing 
sopied on eash oaeasion before it occurs 
to the Patwari that the eitry is wrong or 
his attention is drawn to it by some 
inspecting cffser. In two oases suits were 
brought against N'zum Abmad in his 
personal eapaeity nod it is signifisant that 
on both these occasions in hia written 
statements he took exeeption to the form 
of the plaint and pointed ont that the 
property belonged to bis grandsons under 
his guardianship—tide Kxhibits B3? and 
14C. In the former ease an expresa plea 
was tcken in paragraph 1l of the written 
statement; in the Jatter the heading of 
the suit, was ehanged to Chhedi against 
Nizam Ahmad, guardian of Fazal Ahmad 
and Ehtisham Ahmad, whereas in the 
plaint, Exhibit 13+, Nizam Ahmad alone 
was shown as defendant. In one single 
instange, shortly after the gift, a mortgage 
for Rs, 224 was taken from а saltivator 
.in the name of Nizam Ahmad. This 
mortgage таз in .respest of arrears of 
rent some of whieh at least may have 
asarned prior, to the gift. Apart from 
thie, and the fast already referred to that 
Nizam. Ahmad'a name was shown by 
mistake in the plaints in one or two rent 
suits (there are & large number of others 
in whieh he sued as guardian), no single 
ast of. Nizam’ Ahmad вап ре shown whioh 
is inconsistent with the gift. in fast, when 
ehallenged to say what more N'zim Ahmad 
sould possibly hava done to give Яев to 
the gift than he did do, the only sugzastion 
whioh the *ppsllants sodld put forward 
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was that separate assounts should have 
been kept in the name of the minors, 
whereas no sush assounts have bean pro. 
duesd. In the оаза of ап ordinary 
Zimindar it does not at all follow -that 
апаһ assounts would ba kept, or that, if kept, 
they wonld be available soma years after 
Nizwm Ahmad’s death, The ordinary 
assounis showing income derived from the 
villages would probably not affast the 
question either way and these are the 
only aesounts of whose existanea there 
appears to be evidense. Certainly, this 
single fast eannot be allowed to ontweigh 
the vast mass of evidenca on the rosord 
that N/zim Ahmad did, from the date of 
the gift, absolutely divest himself of the 
ownership of the. propsriy and do every- 
thing that it was possible to do фо ваопга 
the title and possession of the, .dongps. 
The appellants’ argument is that tha gift 
was intended asa Wiil in order tn evade 
the provisions of Mahammadan Law- which 
limit the right of disposal to ona-tnird of tha 
testator’s property; bat where atransastion is 
carried out openly ani pubdlisly and evarything 
is done whioh ordinarily wouli ba done to 
give effaat to it, it eertainly hes on the 
plaintiffa to show that һә transastion was 
other than appeared on the fass of it and 
was really inteuded to eovar a freanlatent 
motiva. Т зіз burden they hava whol.y failad 
to discharge. The contention that the doen. 
ment was intended as a Will is rendered 
possible by the ascidental eirsumstanss thet 
Nizam Ahmad died while the doness were : 
still minora, If they had asme of aga in, his 
lifetime, it is diffisult to ses hax, iu .fasa of 
hia ожо aeta and declarations, Nizvn Ahmad 
eould possibly have resisted а alaim by them 
to have his guardianship disshargel and 
the management of the pronariy. mada.. отаг 
io thom. Referense has bən mada іа the 
course of argument :to tha fast that Маут 
Ahmad was at one time in monetary diffi. 
euliies, but іс is highly, signifisant that though 
in 1913 Nizam Ahmad was in sush straits 
for money that he was driven to exosate a 
mortgage for Rs. 30,000, ho oarefallyrafrained 
from ensumbe ing any of the gifted property 
but-sonfüned the mortgage to property of 
whioh he rsmainsd the ownor—vide Exhibit 
48. The same is tras of another mortzage, 
экы 46, whish he executed in the following 
year. It may be noted, in eonelusion, that the 
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plaintiffs have not been sonsistent as to the 
‘ground on which they should oppose the gift. 
At one time in their plaint they denied the 
gift . altogether, At another time they 
asserted that the donor was so oversome by 
grief at his son’s-death that he was nota free 
agent when he made it, At another time it 
was suggested that he made it to defraud 
sreditors ог фо anticipate a possible suit for 
dower either by Musammat Batol un nisa or 
by his mother Musammat Каівата Begam. 
‚ The.gift bas also been attacked as offending 
against the Mahammadan dcetrine of mushaa 
inasmush as the property was given to the 
two grandsons without speeifisation of shares. 
Tae dootrine of mushaa isone arising ont of 
an arohaie state of soeiety, and their Lordships 
of the Privy Counsil have laid down that it 
should be esonfined within the narrowest 
Jimits— Muhammad Mumtaz Ahmad y Zubustda 
Jan, (8). Apart from this, the Fatawah 
Alamgiri, reproduced in Baillie's Digest, shows 
that where the only eonfusion or laek cf 
defnitensrg is that а persor who owns an 
entire property aonfers it on two donees 
without app^rtionment, the gift is valid 
aesording to both Abu Yasut and Mohammad 
thongh, not assording to Abu Hanifa, Tne 
абаны rale is that the eoneensus of the two 
‘disfiples . outweighs the opinion of Abu 
Haifa alone and the opinion of the two 
:diseiples is aeeepted as being the law in Mr, 
^"Ameer Alva learned work on Mubammadan 
Law (fourth Edition, page 79) and, likewise, in 
the ease of Skar.fa Bibi v, Qulam Muhommež 
: Distegir Khan (9), There is also authority for 
the proposition that any defeat due to mushaa 
js sured by taking possession in definite shares 
and there is no question here that the gift was 
treated throughout as 8 gilt to the two 
grandsons in equal shares and mutation was 
applied for acd obtamed on this basis. 
Tae objestion of mushaa eanrot, therefore, be 
sustained., . 
. It remains to eonsider tho twelve-annes 
share in the Ohak Niyszzanj property. Ав 


regards the four annas share purehased at 


Bastion by Azz Ahmad, the dcoaments 
referred to ‘by tbe learned Subordinate Judge 
eonolasively establish that it was purchased 


(8) 11 A. 460; 16 T. A. 205; 5 Sar. Р, C, J. 433; 8 
Ind. Dec, «м, в) 721 (Р, О.). 
(9, н M 43 at. p. 49 8 M. L 2, 14 6 Ind. Dec. 
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in lieu of the debts of the original owrer, 


Мух Ahmad, and no argoment as to this 
part cf the sdse has been addressed to us on 
behalf of the appellants. As regards the 
remaining eight-annas the question admitted ly 
turnsonthe sonstruetion to be placad on 
Exhibit 22, whieh isa desd of gift of this 
property exesuted by Niyaz Ahmad in favour 
pf his wife Musammat Kaisara Begam on 12th 
Septen ber 1601, This deed is construed 
by the learned Subordinate Judge, as it was 
construed by all the parties affected by it, ав 
a giftofa life-interest to Musammot Kaigara 
Begam with a reversion to the donor, f 
this eonstruotion is correst, the appellants 
admit that their ense must fail, Niyaz 
Ahmad left two sone, Nizam Ahmad 
and Azz Ahmad, and the former eould not 
possibly inherit more thana half share in 
the property. The present plaintiffs elaim 
tbrough Nizam Abmad, The plaintiffs, on 
the other hand, sontend that this dosnment 
eonferred an absolute estate on Musammat 
Kaisara Begam  aeeompanied by words 
attempting to limit her power of alienation, 
and that these latter words arerepugnant 
to tbe absolute interest previonsly ereated 
and must, therefore, be disregarded, Reading 
the deed as & whole, we are cf opinion 
that the learned Subordinate Judge has 
rightly interpreted it, and that it is not 
open to the construetion sontended for by 
the plaintiffs. The deed was emphatieally 
a deed for the purpo:e of maintensnee and 
a deed for maintenanee, prema facte, imports 
only a hfe-intersst, The ose is very s rong 
here inasmueh as the property is vew for 
the maintenanee both of. Musammat Kaisara 
Begam herself. and for a maia servant, 
Musammat Idan, and the operative words are, 
“For, tho шаішегарве and daily expenees 
witheut-power of transfer of any kind," Jf 
a dosument is open to a sonstrustion whieh 
makes all parts of it harmonise with one 
avother that sonstrustion is always to be 
preferred over one whioh introdnees a 
repugnaney between one part of the doeu- 
ment and another The  ecnsiruotion that 


“the бовошепё gave a life-interest not only 


avoids repugnancy but no one reading 
ihe dosumentean have any doubt that it 
sorrsotly represents the intention ef the 
axesutany . 

"The appellants have also objested to the 
fost that egsparate gests aye hes allowed in 
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favour of the two eats of defendants. As the 
two sets of defences were entirely distinat, the 
order of the learned Subordinate Judge 
appears to us ап eminently proper ond. 

Certain eross-objestions were put in by the 
respondents but these were withdrawn at the 
hearing and have not been argued, 

We ought, perhaps, to mention that Mu» 
sammat Batul un nisa died during the pen- 
deney of theappesl and that no applisasion 
was made within the period allowed by law 
to bring on the resord her legal representa- 
tives. As, however, the minor respondents, 
Fazal Ahmad and Bhtisham Ahmad, who 
are already on the resord in another oapasity, 
are her sole lega! rapresentatives, it appears td 
us that Order XX!, role 2 only requires that 
an entry to this effeet should be made in the 

record, and thatrule 4 of the same Огӣег is 
not applicable, 

‘Che result i ia, that the appealfails on all 
pointsand it is aesordingly dismissed with 
ecsís, The  eross objections having been 
withdrawn are dismissed without costs. 

Д.Е, 

Appeal dismissed, 
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PrstntiFFS— RESPONDENTS, 
8 decount, , mutual, . open and current,” meaning oJ[— 


Test of mutuality—Limitation Act ax of 1908), 


Sch, I, Art, 85. 


An account current is an open pr running account. 


- between two- or,more parties, or an account which 
contains items between the parties from which the 
balance due to one of them is, or can be ascertained, 


from which it follows that such an accownt comes: 


under the term of open account in so far as it is 
running, unstttled or anclosell, Mutual accounts 
pre such as consist of reviprocity of dealings bo. 
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tween the parties, and do not embrace those having 
items on one side only, though made up of debits 
and credits. [p. *2, col. 7.] 

The test of mutuality is that the dealings between 
the parties should be such that the balancas is 
sometimes in favour of one party and sometimes 
in favour of the other. An account which consists 
of entries of payments made by one party in reduction 
of a debt to another and of payments made by the 
latter on behalf of the former, is not & mutual 
account and, also, if the balance is sometimes in 
favour of the debtor but generally in favour of the 
banker the account is not a mutual one. [p 88, col 
1.] 

Where, therefore, an account does по indicate 
transactions creating independent obligations on 
both sides but there is sometimes a credit in favour - 
of the defendant, and that only for afew days, the 
account is nota mutual account, and in a euit on 
Such an account ‘the plaintiff is not entitled to the 
benefit of Article 86 of Schedule 1 to the Limitation 
Act, [p. 84, col. Z.]' a 

Appeal from a decision of the Subordinate 
Judge, Bbagalpur. 

Massrs. О. О, D в and Lalmohan Ganguly, 
for the Appellants. 

Mesers. P. К, Sen, N, C." Sinha, Jugarneth 
Frasad and Bindhew.rt Prasad, tor the 
Respondenta. i 

JUDGME NT. i 

OCoumrrs, J,— This is- an ‘appeal against a 
deereo of the Subordinate Judge of Bhagal- 
pur, deereeing аъ suit, brought by the firm 
of Harehend Ram-Anant Ram -agairnst 
Gopal Hai and others, The plaintiff is а 
firm trading in Bnagalpur' and the defend. 
ants are members of a joint Hindu family, 
of whieh the defendant No, 1, Gopal Rai, 
is the karta and they also. have а busiaess’ 
in Bhagalpur known as Gopal Rai-Sagar 
Mall. The plaintiff's ease is that they had 
а mutual, open and eurrent aseount with 
the defendants’ firm, that there was az 
adjustment of this вввоопі on the 18th of 
Savan Sambaf 1978, when it was found 
that a sum of Re, 4,495-15-6 was due by 
the defendants to the plaintiff, This sum’ 
with interest amounted to Rs. 5,721-8-6 and: 
the plaintiff brought the suit for this 
amount. 


The defendants admitted that they had 
dealings with the plaintiffs’ firm, but they 
sontended that the tranrastions between 
them and the plaintiff's firm ware not a 
mutual,open and current aeoount and that 
the elaim was barred by limitation, : They 
also denied their liability for intereat аб 
the raie  oharged by the: plaintiff. In 
addition, they pleaded a set, off of ‘Re. 14,580 
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on the following allegation:—There was . 
a suit whish involved a large property. . 
known as the Lashmipur case, ore Radha 
Kishen Bhagaria, the plaintiff and one, 
Sheodut Ram entered into a shampertous 
transaction and advanced money for that 
litigation their snares in the litigation 
being 8-annas, б annas and 2 annas respeo-, 
Lively. Bansidhar was the managing 
memter of the plaintiff firm and the defend. 
ants’ саве is that he made an arrangement. 
with the defendant No. 1, Gopal, by whioh 
Gopal was to make pairvi in that 9886; | 
for this he was to reesive 2 per cent, of. 
all money- advanced by the plaintiff for 
the litigation whether it was воевеввѓо! or 
not and 6 per aent. more if it was suosess- 
ful. The plaintifi’s share of the money. 
advanced. for the litigation was Rs. 7,27,500.. v 
The litigation was not sueeessful and, oon- 
sequently, Gopal elaims 
whish amounts to Rs. 14,550, The learned 
Subordinate Judge has found that no 
portion of the plaintiffs olaim бог 
Ra. 5,724.8 6 is barred by limitation and 
he has found that there was no arrange: 
ment between the plaintiff and Gopal by 
whish G pal was to be paid 2 per cent, 
‚ ОЁ the sum advanced by the plaintiff for 
the litigation in the Lashmipur sasd^whether 
it was suecessful or not. The plaintiffs'' 
suit bas, sonsequently, as I have already - 
said, been deereed. The defendants have 
appealed, and іп the appeal the same points 
are raised as in the Trial uourt, ete, (1) 
that the plaintiffs’ elaim on the aasount 
between the parties is barred by limitation 
and'(2) that the defendants are entitled 
to the set-off which they olaimed. I 
propose to deal with this question of set. 
off irat. 

It is an admitted fast that the Laehmi. 
pur suit was finaneed by eertain Marwaris 
on behalf of" the plaintiffs in that suit, 
Bansidhar, who is the .Manager of the 
plaintiffs’ firm, denies that he or his frm 
had anything to do with that litigation 
but it seems olear that the sonelusion of 
the learned Subordinate Judge that Bansi- 
dhar did in faet enter into tho champertous 
transastion alleged ів sorreot. There is 
no doeument to show this- but in his 
evidense Bansidhar admits that he «gn: 
sulted Pleaders about tifat ease, met Counsel 
aod made arrangements for their sonvenioneo, 
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опу 2 per cent. | 


.sueh ап agreement. 


that fhe defendants’ story is 
that there 


зі 


The Commissioner of the Division spoke 
to him abaut the ease, he same to Patna 
in sonnestion withe it when 16 was on 
appeal before the High Oourt, and there 
was а question of a compromise, He 
attended the trial, hs was present at the 
hearing of the appeal, and he paid the 
sostas. of the suit, both in Bhagalpur and 
in the Patna High Court. He says that 
thia was done on behalf of Radha Kishen 
Bhagaris, who is в relative of his; but 
from the evidence of Radha Kishen itis 
elear that this ia not so, for his evitlenee 
shows thet he himself was paying money 
and was looking after the вазе and he had 
no oseasion to ure Bansidhar to do any. 
thing for him. In these sirsumstanoes, I 
have no doubt that Bansidhar was one 
of the shampertors,as has been found by 
the learned Subordinate Judge. 

The question remains, however, whether 
in fast Bansidhar made the arrangement 
wi:h Gopal, as the latter contends, We 
are not souserned with that portion of the 
alleged agreement relating to the payment 
of 6 per sent. in the easa of the plaintiffs 
in the Lashmipur case being  suosesstul 
besause, ао far, they have not been succescful, 
We are eonserped only with the matter 
of the 2 per sent. whieh Ransidhar is said 
to have agreed to pay whether the litiga. 
tion was sussessíul or not, Now, the pro: 
babilities are against any sueh arrange 
ment having been some to. lf Bansidhar 
bad wished Gopal to be zealous in looking 
after the ease he would hardly haye pro. 
mised him 2 peraent, whieh amounted ta 
& large sum of over Hs. 14,000 in the 
ease of non sussess, Farther, it js diffieult 


.to understand why. Bansidhar slone of all 


the ehampertors „should have entered into 
The ehampertors were 
all working. together,’ the pairct benefited 


all, and if any arrangement was being mada 


it would eertainly have been made with 
the knowledge of them all. Again, it is 
unlikely if the defendant No, 1 was to 
get 2 per sent., win or lose, that he would 
not have asked for and got something 


-advaneed durfng the litigation whieh was 
of a protraeted nature. 


Another very im- 
portant consideration whioh tends to show 
unirne, ia 
is no,’ dosument evidene- 
ing the agreement, It has been urged 
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that the parties are on friendly terms and. 


have béen doing business together, and 
that between Marwaris who are friends 


dcenmenta are very often dispensed with. 


This is true buf there is evidence of 
other: transastions entered into by the 
defendant No. 1 with Marwaris in whieh 
he took dosuments and опе із а transac. 
tion between him and his own brother in 
whieh he got a letter specifying his alaim, 
1 think, therefore, that it is unlikely that 
in the ease of a spesvlative suit sueh as is 
.the Laehmipur ease the defendant No. 1 
would not get some dosument executed as 
evidenee of the  agreement.: There are 
other ironmstanees referred to in the 
judgment of the learned Subordinate Judge 
whish also indieate that there eould not 
have been any sush agreement. Against 
these we have only the statements of 
defendant No. 1 Gopal and his остава. 
The defendant No. 1 is admittedly not on 
‘good terms’ with one Debi Prasad Marwari 
wko ‘was interested in the. Lashmipur 
waso on behalf of the defeudants and it 
is not at all improbable that he might 
have interósted himself in the Laohmipur 
‘sasa on behalf of ‘the plaintiffs. for that 
‘reason, The gomarta is a servant in the 
‘employ of Gopal’ Babu: and to that ‘ex- 
'"'tent he is an interested: witness, The 
evidence ` of ‘the ‘agreement is thus of а 
'very weak charaster and in the oirsum- 
‘ater oes of the case £ find it ‘impossible to 
"воверё ` it as ‘soffisient evidence of tbe 
‘agreement. I acsordingly agree with the 
earned Subordinate Judge that the set-off 
‘must be. disallowed, ED 


I now some to the question of ihe sum of 
‘Ra, 5,724.48 6 which is- elaimed Бу: tbe 
‘ plaiotiff on '& motual, open and surrent 
pecount adjusted on «he teth of Sayan 1773 
' Sambat. "The plaintiffe! elaim was based, in 
' the first plase; on the aescunt being a mutual, 
open and eurrent &ecount and aonaequentiy 

‘ eoming within the provisións of seetion: 85 
' ef the Limitation Ast; and, in the alternative, 
‚одап adjustment whieh would bring it within 
'£he provisions of Article 119 of the Limita- 
' tion ‘Act. The learned Subordinate Judge-has 
“found / in. favour of tbe plaintiff on -both 
“thee points and he has aleo found that the 

' ,mit is not, barred by, limitation on the prin- 
Pp e laid dota i in eec ened: of ‘Kedar Wash 


Mitter v. Denobandhu Shtha (1), whish refers 

* to а tradesman’s aesount., in regard to the’ 
last point the plaintiff never olaimed that: 
limitation would'be saved on the principle 
enunsiatéd in the decision I have just 
referred to, and it is clear that the sace ія 
not one of a tradesman’saseonnt In regard 
to Artiele 115 of the Limitation Aet it is alao 
elear that the learned Subordinate Jndge has 
taken an insorrest view of the law. He has 
relied on the oasa of Jalim  Séngh . v. 
Ohoonee Lal Johurry (2) for the proposition: 
that an adjustment of aeeounts between the 

-parties in the defendants! prerense operates 
as an implied ‘contract to pay, ‘Now, in the 
present s229 the adjustment is raid to have 
been made in the presences of the parties bnt 
the ense of айт Singh -vt Ohoonee 
Lal Johurry (2),-whish related to a partner- 
ship, i is no authority for the proposition that 
in ang sase of aseounts an adju.-tment in 
the presente of parties operates ag a fresh 
contrast and if is soneeded by Mr. Sen the 
learned Counsel appearing on behalf of the. 
respondents that, unless the acsount is ‘a 
mutual, open and eurrent aosount, tho adjust- 
meut/will not save the snit from being barred 
by limitation, 

The question then is, whether the account 
is &- mutual, open and eurrent account. Tha 
question of what а mutual, open and eurrent 
'aesount is^has ‘been fully dissussed by 
Mr. Justiee Mookérjee in -Bam ! Pershad. v; 
'Harbans Singh (8)ina judgment i in whioh 
he revit ws ie the previous- desisions on 
this: point. -that ‘jadgment he says: 

"An scsount pos із вп open or running 
'àesount between two-or more parties or, 
an acscuot: whieh eontains items ‘between 
the parties from whieh the balance dae to 
one of them is'oresn ‘be axcertaingd, from 
whieh it follows that ench an account scomed 
under the term of open assount, in во far 
as it is running unsettled or unslosed. Mutuul 
accounts are such as consist of resiprooity 
of dealings between the: párties,'and do not 
‘embrace ‘those ‘having items on ‘one side 
only, though nade up of debits and eredita .” 
It is not disputed that the assount with 
which we sre, вопёегпва in the present oaze 


. (2) 31 Ind. Ces, 628;-190, W. N. 724; 42:0, 
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is an‘open and surrest asaount. "The quas- 
tion is, whether it is a mutual aesount. The 
test of mutuality whieh has been laid down 
ia a number of decisions is, that the dealings 
‘between the parties should be suoh that thé 
balansa is sometimes in favour of one party 
and sometimes in favour of the other. Ап 
‘aseount whieh eonsists of entries of pay- 
ments made by one party in reduotion of à 
debt to another and of payments made by the 
latter on behalf of the former, i is not в mutual 
aaccunt-- Velu Pillai у, Ghose Mahamed (4). In 
Hajee Syud Mahomed v. Ashrufsonnisez (5) it 
waa‘held that if the balanse was sometimes in 
favour of the defendant but generally in 
favour of the plaintiff, the banker, the aacount 
would not be a mutual опе : and in Phillips 
v, Phillips (6) it was held that a mutual 
assount is not merely one whereone of twa 
parties has reseived money and paid it on 
aesount of the other, but where each of two 
parties has pnid'on theother's assount. An 
aseount under whish one party has received 
money and paid on sssount of the other is 
not a mutual aesount, and this view has 
bən adopted in a series of English desi- 
sions, 

In the present ease the assount between the 
parties began as early as the year 1906 and 
the lust transaotion is‘said to have been after 
the adjustment whieh: was паде ор the 3rd 
‘August 1916. The only adsonnts on the 


_yesord are the plaintiff's assount. The 
defendants -havs not produced their 
ascounte, and, although no presumption 


san arise against them for not doing 
Bo, the fast that they have noù pro- 
daeed them has eonsiderably insreased our 
diffisulty. As I hava already said, the 
ascounts began in 1906 and the first balanse 
was піспек after only five transactions had 
taken plase; thisshows a balanss in favour 
of the plaintiff, of Rs. 1,253. The next 
balanse was struck in 1907 and shows 
a balance in favour of the defendanta of 
Rs. 2,075.8 9. From this time on there is a 
balanse of different amounts always in favour 
of the plaintiff, till the 23rd of January 
1912: from whieh date until the 18th of 


e 
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January 1913 there are shifting balansos, 
sometimes in, favour of the plaintiff and 
sometimes in favour of the defendants ; and, 
sofar as I ean dissover, there were in all 
17 oesasions on whieh the balance was in 
the defendants’ fayour during this period. 
From the 18th January 1913 onward until 
the last item of aesount, the balanse has 
been sontinuously in favour of the pláintiff. 
On the fase of the aosounte, therefore, it 
would appear that, in the years 1906 and 
1907, there was a shifting balanse опса iu 
favour of the plaintiff and again in favour 
of the defendants, and that, batween the 
23rd January 1912 and the 18th January 
1918, there were shifting balances some- 
times in favour of the plaintiff and some- 
times in favour of the defendants, and, on 
the fase of it, the assount would appear to 
be a mutual assonant, It is вопёепӣей, 
however, by the learned Counsal for the | 
appellants that if the accounts are properly 
examined, it will be found that in 1906.1907 
there was in fast no balanee in favour of 
the defendants and that all the payments 
whieh have been made for the other period 
are merely payments to redues a debt owed 
by them to the plaintiff or as to a banker 
for purpose of remittanos. Зо far ав the 
years 1906-190; are soneerned, there san ba 
no doubt. The item with whioh we are 
Bonserned is’ the item of Rs. 2,075-8 9 
whioh. is shown as в eredit in favour of 
the defendanta in 1907. Ono of the items 
on the oredit side of the aesount, when it 
was made ор іп 1907, isa sum of Hs, 6,000 
whish was an item traasferred from 
the natal bahi. It appears, however, from the 
nakal baht, Exhibit 3 A, that in fast thia 
sam of Rs, 6,000 had not been really paid 
іп at the time that the aesount was made 
np; the nvkal baht itself shows that these 
items were eredited as follows :— 


Ra. 

6th Magh Sudi ... .. 2,000 
7th Magh Sudi ... .. 2,500 
l9th Chait Sadi |... see 1,500 


and the khata immediately following the 
kuata whieh shots Hs, 6,00 as a sredit is 
for the dates beginning with 6th Magh Sadi. 
This elearly indisates that the Бя, 6,000 
should h&ve been shown as а oredit in the 
next aseount. There wag) therefgre, in fact 
no credit-of Re, -2,074-8-9-in favour. of the de- 
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fendants when the assount of 1907 was made 
up. 
. The aesount from ilis 23rd. January 1912 
up to the 18th January 1913 is & more 
diffieult matter and, at first sight, it would 
appear to be a mutual assount. On eareful 
examination, however, І am satisfied that this 
is not so. Up till the 23rd Jannary 1912 
еге "тав a sontinnous debit against Gopal, 
but on the 20th January he paid in Rs. 1,500 
and again on the 23rd January he ‘paid in 
Rs. 300 whieh raised his eredit to Rs, 100. 
Оз the 26th January he paid in Hs. £00; 
on the 29th January he paid in Rs, 300 whieh 
raised his.eredit to Rs. 900. -On the 2nd 
February he withdrew Rs. 3,15) whieh left 
him again with a debit of Rs. 2,250, 
Between this date and the 23rd February 
he paid in various sums and withdrew 
various suma there being always a debit 
balanee until the 1$th Mareh 1912 when, 
` Љу paying in Rs, 575, his aesount stood at 
this amount to his credit. On the 29th of 
‘Mareh-he withdrew Re. 300, redusing his 
balanse to Hs. 275; on the 8 th Maroh he 
paid in Rs. 400, inereasing his balance to 
. Rs, 675. On the 2nd April he withdrew 
Re. 10 leaving his balanee at Rs. 665; on the 
4th April he withdrew Rs, 4-8-6 redusing 
his balanse to Ra, 660.7 6, and on the 12th 
April he, withdrew Rs. 3,400, whieh again 
left him:jowing a sum of Rs  2,939.8.6 
. to the plaintiff. He again paid in. various 
sume of money up to the 25th April when, 
by paying. Re. 1,075, he was left with а 
агейі of Rs. £10-7 6. On the 29th April 
he paid in Rs. 700, making his balanee 
Ra. 1,510 7-6, but on thá 2nd Мау iv12, he 
withdrew Вз, 4,900, when the balance again 
besame а debit one, and this debit sontinued 
until the sth January 1913 when he.again 
had a eredit of Rs. 24 2.0. On the 10th. 
January 1913 he had a eredit of Rs. 624 2.0; 
on the 12th January a eredit of Rs, 1,524 2 0; 
on the 13th January a credit of Ra, 1,474 2-0; 
on the 15th January а sredit of Rs. 2,374-2.0; 
on the 17th January Bs. 3,374-2-0; and on 
. the 18th January Rs, 4,124-2 0. From -this 
date onwards there was a sontinuous debit 
balanse against- Gopal, This san hardly, I 
think, be ealled a mutual aesount. There 
was never a oredit in favour of the defendant 
Gopal for more than a few days аё а time 
pnd the aesount appears tọ ba of the nature 
of those aeeonnts ете to in Velu Pillai 
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v. Ghose Mahomed (4), in Phillip v. Phillips 
(6), and the eases following that decision, 
16 was not an asoonnb indisating transae- 
tions whish sreated independent obligations 
ou- both sides as is required in the ease of a 
mutual assount. 16 is true that there was 
sometimes в eredit in fayour of Gopal, but 
the credit, as I have said, was only for a few 
days and sush an asaount cannot be held to 
indisate & mutual aesount in whioh there 
has been, resiprosal dealings between the 
parties, ‘Some argument has been addressed 
to us in respect of two items, (1) Rs. 408- 14-0 
whioh was realized from the estate of Rani 
Keshowati of Hand wa,and (2) sosts in respest 
of the Lodipur estate; and it is sontended 
that thees items show that there were mutial 
dealings betwsen the parties. I баю, however, 
see no difference between realization from 
an estate and & payment of cash to tha 
defendants’ eredit. . The account then, in my 

opinion, is not a mutual aseount. This 
being ко, the plaintiff is not entitled to the 
benefit of the limitation presoribed i in Artiele 
85 of the Limitation Act; and it is admitted 
that if this Artiele does not apply then the 
plaintiff ean get а deeree for Ба, 1 ,045. 10. Q 
only. 

In the result, then, I would uphold the 
desree of the learned Subordinate Judge 
with regard to set-off, but wonld modify bia 
deoree in regard to the principal amount . 
elaimed by the plaintiff. to. the extent “indi: 
sated above. Costs will be in proportion. tá 
the suecess of the parties, 

Ross, J,—I agree, 

JB 
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Decree modified, 
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Valuation. Act (VII of 1887), в. 8—Suit for declaration 
with consequential relief— Valuation, 


А. suit fora declaration that the plaintiff is the 
owner of certain property and that he is not 
bound by an ejectment decree obtained against 
him by fraud, and for an injunction that the 
defendants shall not interfere with his possession, 
falis within clause :c of sub-section iv) of section 
7 of the Court Fees Act. [p 35, col 2.] -~ 
. In a snit to which section 4, clause 4 (c) of the 
' Court Fees Act appliesthe Courts are bound to accept 
the valuation placed by the plaintiff upon the relief 
sought -by him, even though such valuation is 
arbitrary and згадва иву represents the value of 
the property. [p. 36, col. 1 

- Ава general rule, under section 8 of the Suits 
Valuation Act, the jurisdictional value of - suits 
falling under section 7 iv c: of the ‘ourt Fees 
Act ig the same as the value for purposes of Court. 
fee, [р. 36, col. 1.] 


Miseellaneous first appeal from an order 
of the Subordinate Judge, First Olas’, Delhi, 
dated the 27th January 1921. 

Lala Kahan Ohand, for the Appellant. 

Lala Sardha Ram, for the Respondents. 


JUDGMENT.—This is a first appeal 
from. the order of the Subordinate Judge, 
Firat Class, returning plaint for presentation 
to the Distriet Judge in order that it might 
be transferred to a subordinate Conrt. 

- The facts of the aasa ara as follows: — 

Plaintiff alleges that he is the owner of 
thé house desaribed in the plaint; that the 
defendants . Моз. 1 and 2 elaim to ba the 
owners and that defendant No, 3 as their 
thekedar fraudulently obtained a deares 
against him for ejestment on the ground 
that he was a tenant, Plaintiff acsordingly 
asked in his plaint for the following 
reliefa:— `. 

1, Deelaration that he is the owner ; 

2. That the ejestment decree obtained 
against him should be oansslled on the 
ground offzaud ahd that he is not bound 
thereby ; 

3, For а perpetual injunetion that the 
defendants should not interfere with his 
possession, 

He valued the plaing for the purpose of 
declaration at Rs. 5,000 and for* the pur- 
pose of injunetion at Rs. 100, totál 
Ra. 5,100. On the 10th January 1921 the 
Oourt recorded an order in whish it held 
that. the value of ths portien of the house 
in dispute for which the suit was brought 
Bppeared. to ba between Rs. 1,500 and 
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Ra, 2,000. The Court went on to say that 
the suit was not merely fora deelaration, 
but that a eonsequential relief in the form 
of an injunetion was elaimed. It, therefore, 
ordered the plaintiff to make up the 
defisiensy in  Court.fee, but, it did not 
resord any Snding as to how “mush Conrt. 
fee should be paid. By a subsequent order 
of the 27th January it reviewed this order 
and held that the plaintiff had valued the 
suit as far as the deslaration was eonoerned 
at Rs, 130 and вв far as the injunstion 
was вопвегпей at Rs. 100, total Ra. 
and that this was aesordingly “the proper 
jurisdietional value of the suit and not 
Rs. 5,100 as stated in the plaint. Holding, 
apparently, therefore, that the suit was 
triable by the Court of a Munsif it return- 
ed the plaint as already stated, From this 
order the plaintiff has appealed. 

Oounsel for the appellant urges that, вс 
far ав the prayer for а deolaration is oon- 
cerned, the value for purposes of jurisdistion 
should be the value of the property. He 
also urges that an  injuustion is not a 
eonsequential relief. and that, therefore, the 
suit is not one to whieh seotion 7, slausa 
4 (c) of the Court Fees Aot applies, Sestion 
7, olause 4 (c) is as follows:— 

In suits to obtaim а declaratory desree or 
order, where, sonsequential relief is prayed, 
the Oourt fee has to be ealaulated ad valorem, 
aesording to the amount at whish the relief 
sought is valued in the plaint. Now, in the 
present ease, as already stated, three reliefs 
are sought, but if the plaintiff obtains a 
desree for а deoslaration that he is the owner 
of the property together with an order that 
the defendants should not interfere with his 
possession, he will get all that he requires, 
for that deeree will be tantamount to a 
deslaration that the ejestment deeree ia 
not binding on him. In JDeokali Koer v, 
Kedar Nath (1), it was held that aninjune. 
tion is a sonsequential relief; and in 
Arunachalam Оһейу v. Rangasawmy Pillat 
(2) it was held that а suit for а deslara. 
tion that a mortgege-desree is not binding 
on the plaintif ang for an injunstion res. 
training the defendant from exeeuting tha 
same is a suit for a deslaratory desree with 
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sonsequential relief: within the meaning of 
adstion 7, clause 4 (с) of the Ast and an 
ad valorem fee is payable on the valuation 
fixed in the plaint, These authorities are 
dietinetly in point in the present cate, and 
if must be held, therefore, that the snit is 
one for a deslaration with sonsequential 
relief, In Barru v. Lachhman (3), it was held 
thatin а suit under seotion 7, slause 4 (с) 
of the Court Fees Aot the Oourts are 
bound to aseept the valuation placed by the 
plaintiff: upon the relief -sought by him, 
even ‘though sneh valuation is arbitrary 
and inadequately represents the valne of 
the property. 1% was further held, in regard 
to the jurisdietional value of suits falling 
under aeotion 7, elause 4 (c) of the Oonrt Fees 
Aat, that as a general rule the value as 
Heterminable fcr the* purposes of Oourt-fee 
and the value for purposes of jurisdiction 
were the same under sestion 8 of the Suits 
Valuation Ast. In -the present case all 
that was nesessary for the plaintiff to do 
was to value the relief sought by him. 
Instead of: doing thie, he valued the suit 
for the purposes of deslaration separately 
and the suit as far as the injunotion was 
sonserned separately. Hoe paid a Oourt-fee 
of Hs. 10 so’ far as the deslaration was 
sonserncd and? Rs. 7 8.0 so far as the 
injuuetion was sonserned, total Rs, 17.5.0; 
16 may be taken, however, that'he valued 
the total relief sought at R3, 23) and the 
plaint was, therefore, properly stamped, 
dnd the total value for the . purposes of 
jürisdistion must be taken to be Rs, 230, 

The appeal fails ahd is dismissed with 
gosta, 


* dE 
3 Appel dismissed, 


(87:99. Tnd-liCas. 603; 111 P. R.1913 (F. B.); 228 
P. W.R. 31918;223;P3L.[R.; 1914, 
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' OUDH JUDICIAL COMMISSIONER'S " “ 
` COURT: 
Figst Сун, APPEAL No. 49 or 1921, 
Dessmber 1, 1221, 
Present; —Mr, Daniela, A. J. O. 
RAM SARANC-—PIAINTIFF— 
APPELLANT 
. i versus 
DAWAN SINGH аяр orBEgRe —DEFERDANIS— 
RESPONDENTS. 
. Hindu Law—Legal necessity—Recital of purpose, 
evidentiary value of—Loan for particular a oa 
Evidence. А 


A recital in a deed of the purpose for which 
the money is borrowed may not by itself be 
sufficient to prove the purpose for which the money 
was horrowed ‘and is not in itself sufficient against 
third parties, but itis clear evidence of the repre- 
sentation made to the oreditor, and if the cir- 
cumstances ‘are such as’ to justify a responsible 
belief that an enquiry would have confirmed its 
truth then when proof of actual inquiry has become 
impossible the recital coupled with the circumstances 
will be sufficient evidence ёо’ support th» deed, [р. 
37, cols. 1 & 2.] 

Nanda Lal [Banga Chandra] Dhur Biswas v. Jagat 
Kishore, 86 Ind. 420; 44 О. 166 at p. 196; 20 M. L., T. 
835; 31 M. L. J. 563; (1916) 2 M. W. N. 336; 41. W. 
458; 18 Bom. L, В. 868; 14 A. L. J. 1108; 240. 1. 7. 
487: 1 P. L, W. 1; 21 C. W. N, 226; 10 Bur, L. T. 177; 
48 I, A. 249 (Р. C. ), followed. 

In considering for whab purpose a pártfoular loan 
was taken evidence which proves that just before 
the loan two of the borrowers came to an independ: 
ent third party and asked him to arrange'& loan 
for а particular purpose, and that he did arrange 
the loan in suit for that purpose is valuable and 
important evidence to show that the money was 
borrowed for that purpose. [p. 85, col. 1,] 


Appeal against a deeree of the Subordi- 
nate Judge, Sultanpur, dated 13th May 
1921, ‚ 

Mr. Ayder Husain, for the Appellant. 

Mr. A. P. Sen, for the Respondents. 


JUDGMENT,— This isa first appeal in a 
suit for foreelosure brought by the plaintiff, 
Ram Saran, on the basis of а mortgage 
exeauted in favour of his father, Ram Adhin, 
on 9th August 1910, by four parsons, namely, 
Dawan Singh, Mahabir Singh, Payag-Singh 
and Mahabal Singh. Mahabir Singh and 
Dawan Singh were brothers and the other 
two exesutanta were, the scns of a deaeased 
third brother, Udairaj Singh. . Mahabir 
Singh died after the institution of the suit 


* and is now represented by his: son Mata 


Bakhsh Singh. Mahabal Singh is also dead 
end is represented by his widow, Mucammat 


V 1 LXVI] 


BAM SARÀN V, DAWAN BINGA, 


Ram Kali The other two exesntants ara 
the firatand third defendants to the suit. 
At the time of the exesution of the mort- 
gege the family was joint, and it is admitted 
that some of the mortgagors had sons who 
did not join in the exesntionof the mort- 
gage. The mnit was resisted, and has been 
dismissed by the learned Subordinate Judge, 
ou the ground that the mortgage being'a 
mortgage of joint family property hae not 
been proved to have been exesuted for legal 
nesessity, The family was admittedly split 
up subsequently by a partition whish took 
plase іп 1914, There was another bransh of 
the family, that of Јавтпр Singh, some mem- 
bers of whish are in existense, They were 
not joined in the suit and it is stated that 
no slaim has been made against their share 
in the family property. No eontroversy as 
to them has ‘been raised at the trial of the 
anit or in the appeal to this Court. The 
purpose for whish the oonsideration of the 
deedin suit is said to have been borrowed 
is stated in the deed itself. It was for 
payment of а foreslosure desree held by one 
Pandit Uman Nath against the family prop- 
erty. A. preliminary desree had been 
passed in August 1905 against the exesutants 
of the mortgage-deed in snit and against 
the three sons of one Mardan Singh whose 
name does not appear in the pedigree. 
One of tkese sons was named Pirthi Singh. 
The date originally fixed forthe passing of 
& final deeree was 17th February 1909 but 
time for payment was extended from time 
to time and, ultimately, 6th August 1910 
waa the, date fixed for disposal of the case. 
One day before this date, namely, on 5th 
‘August, Uman Nath applied to the Court 
stating that he had reseived a sum of 
Rs. 1,585.8.0 in payment of his desree and 


aske that time might be given for the 


balance of Rs. 125 (Exhibit 3). Shortly 
afterwards, Pirthi, Singh paid the balance. of 


Rs. 125 and the ease was settled. Tho 


learned Subordinate. Judge-bhas brushed aside 
the resital in the deed. as being of no value 
whatever. This is not at all the. correet 
position to take up. The resital may not 


by. itself. be suffisient to prove the purpose 
fon which.the money was borrowed —indegd, k 


it. is well-settled that- it is. not. in itself 
suffivient ageinst third parties—but, as their 
Lordships of ‘the Privy. Couneil laid down.in 
Nanda: Lal. [Banga Ohandrañ Dhur Biswas v 
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Jagat Kishore (1), the recital is slear ovidensa 
of the representation made to the sreditor, and 
if the siraamstanses are suah as to justify а 
responsible belief that an enquiry would 
have sonfirmed its truth, then, when proof of 
astual enquiry has beeome impossible, the 
resital eoupled with the eireumstanses will 
be suffisient evidenes to support the deed. 
Their Lordships were dealing with the sase 
of a very old deed, and the ease before 
them was, therefore, a much stronger sase 
than the present one, but it isan important 
element inthe present ease that the original 
ereditor, Ram Adhin, who sould have given 
direst evidenee of the representation made to 
him and of the enquiries he made, is no 
longer alive and his evidenes i8 not available. 
We have here the eonsurrenee of threa 
siranmstaneea. 

First, there was a deeree outstanding 
against the mortgagors whioh, if not satisfied, 
would lead to the total loss of an important 
part of the family property. 

Sesondly, wa hava the exesation of a 
mortgage which purports to ba exeanted 
to pay off the money due under this desrea, 

Thridly, we have the fast that on the 
very day after the exesutian of the mortgaga 
almost the entire amount outstanding under 
the desree is paid off and the огайібог applies 
to the Court to give time for the payment of 
the small balanse that remains, 

These fasts taken together ara suffisient 
to raise a strong presumption that the repre. 
sentation sontained in the deed was truc and 
that the money was really borrowel ta 
pay off the amount dus under the deoree. 
It is true that the amount paid to the 
ereditor was approximately donble the 
amonnt borrowed under the dead but thie 
is what one would expeat, as balf the amount 
dus to Uman Nath was presumably due fram 
the exesutants and the other half from the. 
mous of Mardan Singh. The plaintiff also 
produesd a witness, Baijnath Singh, who waa 
an attesting witness to the deed in. suit and 
who sweara that the money was borrowed 
for the purpose of paying off Uman Nath’s 
dearee. He says that two of the exesutants, 
Dawan and Mahabal, same to him and that 
he bimself at tleir request arranged the 

(1) 36 Ind. Сав. 420; 44 О. 186 at p. 196; 20 M, 
L. T. 835; 31 M. L.J. 563; (1916, 2 M. W. М. 336; 

4 L. W. 458; 18 Bom. L. Е, 868; 14 A. L. J. 1103; 
. 346. L. J. 487; 1 P.L W. l; 21 O.W. N. 225; 10 
* Bur, L. T, 177; 43 І. A. 249 @ бл, C. 


38 


KRISHNA BHAMINI 0, BRAJA MOHINI DABI, 


loan for the purpose. The learned Subordi- 
vate Judge has not in any way diseredited this 
witness.’ His only somment is that any 
statement’ made by Mahabal and Dawan 
will not bind the minors, This somment 
entirely misses the signifioanse of the evidence. 
There is nc question of binding the minors, 
. The question is, for what purpose a partieular 
lcan was taken, and evidence whieh proves 
that just before the loan two of the borrowers 
éanie to an independent third party and 
asked him to arrange a loan for а partieular 
purpose, and that he did arrange the loan 
én anit for that purpose is certainly valuable 
and important evidenee to show that the 
money was borrowed for that purpose. The 
only other evidenee to which referenze has 
been made is the evidenea of Uman Natb, the 
ereditor, He was salled by the plaintiff to 
prove the payment to him and he verified 
the applisation whieh he made to the 
Oourt. He stated that he did not know 
where the judgment debtors obtained the 
money: but added that Pirthi Singh told him 
that he had raised Re. 8 0 by rale of some 
property and had borrowed Rs. 200 from 
the plaintiff. The seeond Rs. 800 must 
xefer to the mortgage deed in suit for it 
has not been suggested any where that any 
other mortgage-deed was exeonted 26 this 
time in favour of Ram Adhin. After this, 
the witness proceeded to add that Pirthi- 
Singh only told him this after the instituion 
of the present suit. In croes examination 
he stated that the whole of tbe Rs, 1,583 8 0 
was aetually paid to him by Pirthi Singh 
(the aeiual sum paid was Rs. 1,585.8.0 as is 
sHowr by the dosuments ). It is true that 
this transaetion tock plaée eleven years 880 
but Iam bound to say that the evidenee of 
this witners produces on my mind the 
impression that he has not been entirely 
* sandid and that he is anxious to кау aa little 
in favour of the plaintiff as possible, It is 
quite possible, however, that the money waa 
actually paid into his hands by Pirthi Sirgh, 
if it was so, noimportante ean be attaobcd 
to this fast. Where two sets of parties 
jointly owed money 16 is probable that ihe 
setual payment to the ereditor would ke 
made in a lump cum by ofe of them. I do 
not think, therefore, that the evidenee of 
Uman Nath really damages the plaintiff's 
ease. On the evidenes on the reBord J feel 
ро donbt that the gmount-of the bond in snit- 
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was borrowed for the purpose of paying off 
Uman Nath'sdeeree. which was admittedly 
a purpose binding on the family property. 
and 1 find this issue in. favour of the. 
plaintiff. ` 

In view of this finding, the only other point: 
whieh arises:is the question of interest. 
The learned Subordinate Judge has held 
that, even if there was nedéssity for the deed,- 
there was по neeeóssity for the high rate of 
interest stated in it, whieh was two per cent. 
per menrem compound interest, The learned 
Counsel for the appellant has not pressed 
this point. He has stated that if tbe first 
issue is found iu his favour he has no abjes-. 
tion to the Court redueing the interest to one. 
per sent, per mensem or апу amount’ which’ 
the Court may sonsider reasonable. ; 

J, therefore, allow the appeal and give the 
plaintiff a preliminary deeree for foreelosure 
for the amount alaimed, with this modifieation 
that, instead of sompound ‘interest at 24 per. 
sent per annuw, simple interest at 12 per 
sent, per annum, will be allowed. A fore- 
elosure deeree in the usual form will be 
prepared. The plaintiff appellant will get 
his eosts in both Courts on the amount 
allowed. 


23 р, Appeal allowed 


OALOUTTA HIGH COURT. 
APPEAL FROM OmsiarwanL Deonxx No, 305 oF 
1918. 

* February 7, 1921. 
-Present :—Justics Sir Jobn Woodroffe, KT., 
and Mr, Ju-tice Walmaley. E 
Srimati KRISHNA BHAMINI DASI— 
PL: INTIFF— APPELLANT 
versus 
Srimati BRAJA MOHINI DASI AND ANOTEER 


—DuirrxDANT8— RESPONDENTS, 
Hindu Law-—Adeption —Ácknqwledgment, effect of— 
Widew—Maintenance, amount of. Principle. 


Under the Hindu Law if in case of an adoption 
giving and taking is not established as a fact, no 
amount of acknowledgment would make one an 
adopted son. [р. 40, col. 1.] 

No hard and fast rule can be laid down that & 
Hindu widow is entitled to a particular fraction 
of-the income of her husband’s estate as her 
maintenance, The circumstances of each case must 
be considered, such ag, the value of the estate and 
its income, the position and status of the deceased 
husband and his wilow, the expenses involved by 
ihe religious and other duties whioh sho- has-to- 
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distharge, and so forth, together with the fact that 
whether the widow has been given a separate prop. 
Аи her husband for her maintenance, |p. 42, 
ро. 
. Appeal against a deeree of the Sabor- 
dinate Judge, Fourth Court, 24-Perganahe, 
dated the 24th of June 1918. 

Babus Bepin Behari Ghose and Abinash Ohane 
dra Ghose, for the Appellant. 
. Babus Mohendra Nath Boy, Hava Kumar 
Mitter, Karunamoy Ghose, Rupendra K, Mitter 
aod Prokash Ohandra Pakrast, for the Respond: 
ante, 


JUDGMENT. 

` Wooprorre, J.— The plaintiff-appellant is 
the widow of one Hari Ohsrin Bose, a 
Mukhtar, who, starting life without means, 
massed at length a sonsiderable fortune 
whish is the subjest- matter of this snit, 

He died on, the 11th April 1910 leaving 
another widow, the first defendant, no natural 
éliildren but grand-shildren by the plaintiff. 
The first defendant was ehildless. The 
point at issue is, whether the sesond defeni- 
ant is the adopted son of Нагі OCbaran’ 
Bose. If not, then the plaintiff elaima 
possession of half the property of her late 
husband and, alternatively,in the event of 
its ‘being held that’ the sessnd defendant is 
the adopted sonof the plaintiff's husband, 

then the plaintiff elaims maintenanea from 
the estate. There. is no dispute that the 
deesased had по naturalson and that the 
second defendant, an infant of abont 14 
years, was brought into the house in the 
beginning of Assar 1299, that is, the end of: 
June ! 892, some 18 years before H. C. Bore's 
death and lived there allalong as a foster 
son a&essording to the plaintiff or sinse July,’ 
1822 as an adopted con aesording to the 
defendants. There san be no question that 
on the 3rd July 1892 ап unregistered deed 
of authority for adoption was exeented by 
Н. О. Bose and that a registered deed of 
premission to alopt wasexesuted by Н, C. 
Bose on the 6th August 1292, Some 12 
days before the alleged adoption a registered’ 
deed of gift of his aon was exetu'ed by one 
Abhoy Oharan Bose, the natural father of the 
sesond defendant, in favour of the first defend- 
ant Srimsti Brojo Mobini Dassi. There is 
evidenee whieh thé Judge has aecepted that 
the’ boy was given and taken in adoption on 
the 18th Angust 1892 qnd that homz was 
performed’ latet on the Ist Ostober 1892, 
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“There is evidenee also that Н, C, Bose and 


others treated the boy as his son even before 
‘the date next mentioned. It is admitted that 
it is shown that from some six years after the 
dats of the alleged adoption Hari Charan Bose 
spoke of and treated the seeond defendant as 
his adopted son: for, as regards thir, we have 
dcoumentary evidenee. In 1°08 theseeond 
defendant, who was then about 17 years old, 
married as the adopted son of Н, О, Bose, 
The eard of invitation deseribed him өв sor, 
On the 11th April 1910 the sesond defend- 
апа adoptive father died, Not till six years 
later, that, is on the 10th April 1916, this anit 
was instituted. Aseording to the plaintiff's 
evidense she had not been ressiving anything 
from the estate from about twa or three years 
before 1918, it must be admitted that the 
above mentioned facts eonstitute a strong ease 
against the plaintiff. 

The latter’s «ase is that she and her 
so.widow were on bad terms. The sesond 
widow, the first defendant, was ehildless and 
jealous. To satisfy her maternal eravings 
she took the sesond defendant daring his 
infansy from his father in exehange for 
money (whish is denied) and brought him 
йр and introdused him into the family asa 
foster son. There was it is said (notwith. 
standing the exeeution of the doeuments 
above mentioned) no aetual adoption though 
after some years Н. C. Bos» eame to speak 
of the defendant No, 2 аз his adopted son, 
possibly thinking (though he was a 
Mukhtar) that sush admissions were во віепё 
to make the defendant his adopted son or 
would bs operative in fast for that purpose, 
Ther, after the death of the plaintiff’s husBand, 
the first’ defendant. took advantage of the 
fast of the presenes of the sesond defendant 
in the family and set up the alleged adoption 
with the objeet of depriving the plaintiff of 
her right of inheritanee and her ehildren of 
their reversionary interest. 

The firat defendant, on the other hand, 
alleges that the seeond defendant is the 
adopted son of Н. О, Bose and not a mere 
foster son, as alleged; that the plaintiff haa 
admitted that fast and was aware of the 
adoption all along, The heirship of the 
plaintiff is denictl and as regards maintenanee 
and residence it is said that svffisient 
provision has already been made, The 
defendafit elaims property No. l8 in the 
sehedule-to the plaint gs her oxn property 
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"stating that it is‘no part of the -eatate of her 
‘husband, The written statement of ths 
'sesond- defendant. is on the same lines: with 
‘greater details upon the issue of main. 
terange, 

Eighteen issues wers framed; but we are 
mow sangerned with four, viz., (1) Whether 
the defendant No.2 was validly. adopted, 
and if‘not (for otherwise the issue. does not 
arise); (2) Is property No. 18 part of the 
estate-of H.O. Bose, Then, if the appellant 
‘fails to show that the judgment in appeal is 
wrong-às'to the adoption then; (3) Ів. the 
plaintiff entitled. to got: maintenanse, and (4) 
arrears of rame. 

No question of law.arises on this issue. of 
adaption the question being one purely of 
fact; lt is, sommon ground that if giving 
and taking ів not established as a fast. no 
amount of aeknowledgment: would make the 
seaond defendant.an adopted.son. Thequestion 
is one-of fáet, namely, what ossurred on the 
18th. August and lat.Ostober 1892, when 
the adoption-and. subsequent seremonies. were 
performed.  T'here.is no:question here. өз, to 
whether the. adoption was by the first 
defendant and whether в wife san adopt even 
with permitsion.during.her husband's life-time 
for the-faeta (if trne) are that the taking 
was by Н. О. Bose. Тһе, опу. question whiph, 
arises ie, whether the evidenee to that effect 
is true. There is no question whether 
subsequent eeremonies were neeessary, The, 
"eade made is that the parties who are, 
Kayasthas are Shudras. Itis not ssid that 
religious: ceremonies such as the: datiaka 
homa were nesessary but it is. denied ав a 
fact “that sueh ceremonies were performed, 
it being said that the aflegations made in 
this reapeat are not true, The іввпо: оѓ fact 
is, whether there. was-a giving. and taking 
onthe 18th Angust 1892 and eeremonies-on 
thts Lat Oatober 1892 or not. 

The learned Judge has held that the. 
defendant No.2 was validly adopted, that 
thé. plaintiff is entitled to maintenance at, 
the rate of Rs, 200 a month, and that the same, 
should Бе. а echange upon the immoveatle. 
propenties.cf H. О. Bose and: that there are 
in fast no.arrears due, From this degision, 
the plaintiff appeals both on *the.quesiion of. 
adoption and maintenance. and there is a, 
sross-appeal by the- responden's on the, 
question of.maintenarce. Ав rcgafds the. 
probabilities, it із seid tbat.it is improbable. 
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that the defendant No. 2 should have. been 
adopted for H. O. Bose.waa then: rich and. it 
‘is said‘that he-asked three persons to give 
their.sons in adoption, vie, Aekhoy Kumar 
Bose ‘and. Gobordhan Bose, and a. relative 
Bhuban Mohini Dasi. Yet they all refused, 
It is the plaintiff's ease that even the natural 
‘father of the boy, a very poor man, was af. 
first unwilling and‘only.gave, way when the 
boy besame ill and on the terms that-if-the 
boy would be sured by Н. ©. Bose he:would 
be given in adoption. The refusalis not 
contested, butitis asked is this likely except! 
onthe assumption. that-they- were it aaked 
to give- thejr. son in adoption by Н. О, Bose 
but to give one of their-children as foster son, 
for the defendant No. l,a very different 
matter, It is to be observed that Gobordban 
who is alive is notealléd. It is said that 
heisa Pleader of defendant No. 2 Is it 
likely, it is said, that this rieh man had to 
get a воп from a poor vendor of sweetmeate, 
What happened, it ів snggested, is that the 
latter made a gift of his son to.the defandant. 
No.l and. that was all. There was по 
giving and taking as alleged. The 
Anumatipatras were given. witha view to, 
adoption after death. Then.tt is suggested 
that the defendant No. 1 worked upon the, 
mind of her-husband and got him: to resognise 
the foster son as adopted. son some mix 
years after the date of the alleged adoption. 
If it is asked, how a Mukhtar who had 
(in whatever way) eonsented to the. defendant 
No. 2 being his adopted son eould leave the 
matter in во uneertain and voidable a. 
state вв, the plaintiff's story suggests, it is- 
replied that at that time it was too late to go 
through a regular. adoption, though it is admit- 
ted that stristly there was no impediment, It. 
is argued that. Bhadro is an unlueky month. 
to make any gift and that it is not 
likely, therefore, that the giving and taking 
in adoption took place in that month, that. 
the persors, relations or Brahmins who 
might be expected to be invited on впоћ ап, 
occasion wete not present, _Өпоһ ав. 
Gobordhan, . Probash, Prokasb, Mrinalini. 
Dasi, Hemangini Dasi, Surendra, Jogendra, 
Upendra and Akshoy К, Bose. Itis. said 
that there is nO entry of any gift to Brah- 
mins in the aesount nor is the deed of gift. 
attested by any Brahmin. In the aesount. 
cf 3rd Bhadra (18th August) there is, no 
relevant entry, the duly entry relevant to the . 
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alleged adoption being -an entry of 23rd 
‘Sraban-(6th Auguat).toushing deposit made 
by defendant No, 1 for the рогрозе гоё 
adopting a Son, This, it is suggested, was 
owing to pressure of defendant No. 1 on.H. 
О, Bose who may have been willing that his 
wife.should prepare a deed of permission to 
adopt. but it does not follow that the 
adoption took plase. The giving.and taking 
in adoption is spoken to by both the natural 
and adoptive mother of the sesond defend. 
ant, Srimati Padmamukhi, sesond wife of 
Bama Оһагап Bose, the brother of Н, C. 
Bose, Chandra Bhusan Ohandkury,the sister'a 
воп of defendant No; 1, and an employee of 
the ssoond defendant, Srish Chandra Biswas. 
It is a point worthy of consideration, - ‘in 
support of the contention that such giving. 
as there may have been was only by deed,. 
that the deed of gift of the 18th August 
1892 easts doubt on the oral evidense in 
that, if the doeument was exeouted after 
the giving: and taking that faet would have 
been resorded, but it was not, that if the 
taking had been as.alleged by H, O. Bose, 
his name would have appeared as donee; , 
that if H. O. Bose had really been present 
and took the shild the recital of permission, 
having, been given was unneosssmary; that 
the.deed.resites-that the adoption was said, 
to be "by. you,” that is, the first defendant, 
and thatthe. deed resites that the boy was 
taken im adoption after. the performance. of 
the rites and seremonies.preseribed by the 
Hindu Law whenno. such rites: were per- 
formed on that, day and homa is said to 
have been done about. а month and a. half 
after the deed. The learned Judge-has dealt 
with these argumente, Farther, it- is. note- 
worthy as regards this last allegation it was 
firat made when the written statement was 
amended under order of the 3rd April 1917, 
It is also a substantial point that it is un- 
likely that Н, Q. Bose was driven by the 
refusal of his relatives to give ason in 
adoptipn, had to seek through a barber an 
adoptive son from а man in sueh в position aa 
that of the natural father of defendant No. 2 
who was a sweetmeat vendor without 
position or means. This last seems estab- 
lished whether he was, as the plaintiff says, 
a street hawker or had в shop as the res. 
pondents say. This fast is reaily the ehief 
basis of the attask on the defendants’ sase, 
We have, however, not thought it nesessary to 


INDIAN: GASES. - 


4i 


call upon the respondents baeanse it seams to 
us that whatever ground may exist for the 
critisism passed by the learned Vakil for the 
appellant on the story of the adoption and 
the sirenmstaneos whish led dpto it, we 
have the fast of the adoption spoken to by 
the witnesses named in their evidgnes whieh 
the learned Judge has described of a «on. 
vinsing eharaeter; and it is an undonbted 
fast that H. О, Bose deelared that ‘the 
seaond defendant was his son and treated 
him as sueh, This appears not only from 
dosumenta впећ as the sonveyanee, Е xhibit 
I of the 19th February 1899 where Н. С. 
Bose deseribes the sesond defendant as his 
son, the school register, and so on, bnt from 
the evidense of reliable persons auch as Sir 
David Yule, and Mr. MsNair, to whom Н. 
C. Bose introdused the sesond defendant as 
his son. Babu Subodh Chandra Mitter, an 
Attorney of this Court, alec says he; knew the 
defendant No. 2-0 be the adopted son of 
Н. О, Bose. We have also the fast that the 
sesond defendant lived all along in the honse 
and was treated as & вор and the fast that 
there was a written registered permission to 
adopt and a registered deed of gift by the 
natural father, As the learned Judge says, 
it is natural that Н, C. Bose, who was an 
orthodox Hindu of the old typs, should adopt 
a коп. It:is not explained when the plaintiff 
first assertained that the defendant No, 2 
alleged himself to be the adopted son and 
why she took no aetion at an earlier date 
than 1916 some six years efter her husband's 
death. 1 think also that there is some 
gronnd for the learned Judge’s observation. 
that the. plaintiff «did not eall evidense. 
available to her, Farthor, for what it ia, 
worth, the plaintiff appears to haye admitted: 
the defendant No. 2's title as heir, It is. 
seid that this may have bean beeause, though 
not admitting. his title, she may have at first 
desired; to. respect her hnsband's wishes—for- 
there: is no doubt that he wished the.defend. 
ant No. 2 to be resognised as hissen. i£ 
may-be she. shanged her mind on aseount 
of disputes.as to payment.of mosey. It is 
not.possible, however, to say: that«tbe; body of 
evidence is overeome: by the suggestion.” 
that all that; happened was that the 
defendant No. 2 was bronght in ава. foster 
son that по astual giving took pláse but tbat 
about 1898, 1£99 Н, О, Bose determined to, 
regard him as his' adopted sonl shd thonght 
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that an seknowledgment was sufficient to 
make up for the want of a proseeding of giving 
and taking. This is the less possible when 
the.learned Judge who has heard the evidense 
has aesepted it. Iam of opinion, therefore, 
that this part of the appellant'a ease fails; 
that we should hold that there is no suffisient 
ground for reversing the desision of the 
Subordinate Judge that the second respondent 
is the adopted son of H O. Bose. It is on 
this finding unnecessary to  dissuss the 
question whether proparty No. 18 is the 


property of the estate or of the first 
respondent, . 
The remaining question of  maintenanse 


divides itself into two points, tte, whether 
the plaintiff is entitled to maintenanoe, if 
во, what and whether any arrears are due. 
The respondents eross appeal urges that 
as the plaintiff's husband had in her 
life.time provided for her residenee and 
maintenanse by the setting aside of speoifío 
properties and funds she is notentitled to 
elaim maintenanee against his assets with- 
out first surrendering her interest under 
the-said gift. it is not objested that the 
Judge was wrong in awarding the sum 
of Rs. 200 в month. At the hearing the 
eroas-appeal was поё pressed, the learned 
Vakil for the respondent stating that he. 
was not opposed to the appellant receiving 
what- the Judge has given her but to her 
reseiving more. The question then is one 
of fact, namely, the amount of the maintenanee 
to be awarded, 

. Ag regards the amount of maintenanse 
it has been held that no bard and fast 
role san be laid downs that a widow is 
entitled to а particular fraction of the 
income. The sireumstanees of each ease 
must- be eonsidered, such ав, the valne of 
the estate and its ineome, the position 
and status of the deceased husband and 
his widow, the expenses inyolved by the 
religions and other duties whieh she has 
to diceharge, and so forth, together with 
(as is here the ease) that the appellant 
has -been given a separate property for her 
maintenanee. The Judge on a detailed 
examination -of the facts hag fixed a sum of 
Вв. 200 a month and held that there are 
in fast no arrears due. . 

It is taken ав eommon ground (however 
ealstlated) that Rs. 32,000 is the net yearly 
jnsomé- irm immevonblé.. property. . The. 
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raspondent says that from this must. be 
dedusted interest on assount of loans. This 
the appellant does not admit. The latter 
under the deeres gets Rs. 200 a monthin 
addition to the sum of about Rs. 75 whish 
she gets from immovesble property. She 
elaims Hs, 750. The maintenanse awarded 
is about 1/10th and it may beless of the 
respondent’s (No. 2) inaome, From the 
evidense it appears that at one time, even 
during the life of her husband, the appellant 
got Rs. 200 a month and after his death 
the respondent Мо, 1 used to pay Rs. 200 a 
month over and above the insome of her 
immcveable property. This rate appsars to 
have been paid until shortly before the 
suit and by eonsent after the suit &* the 
same rate. The cross-appeal, as I have 
said, is not pressed, The learned Pleader 
for the respondent is only sonserned to 
see that the plaintiff appellant does not 
get any more than the learned Judge has 
awarded her. With the Rs. 75 this makes 
Rs. 275 a month. Seeing that the appellant 
used to reesive the same вот ‘of Вз, 200 
years ago and tha present lowering in the 
value of money I think that something 
should be added to the sum awarded. [ 
think that this should be Rs. 75 so that the 
appellant will then have, inelnding inéome 
from  immoveable property, the sum of 
Rea. 350 а month. With this exseption, the 
desree is affirmed and the appeal is dis. 
missed. As the appellant fails on the 
main point, the dissussicn of whieh has 
oesupied all the days of henribg except 
some portion of the last, the ‘appellant 
must pay the aosts of the appeal. - ; 
Wacmsizy, J.—I agree. 


B. N. 


Appeal dismissed, 
e 
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RADHA BIHARI-DIWAN SINGH 0. d. B, ALEXENDER: 


LAHORE HIGH COURT. 
Miscetrangocs. First Otvip Arrear NO, 1278 
or 1921. 

November 16, 1921. 

~ Present: — Mr, Justieo seott Smith and 
Mr. Justioe Abdul Qadir. 
RADHA BIHARI-DIWAN SINGH— 
DEFENDANTE — ÁPFELLANTS 
versus 
.G, B. ALEXANDER, Trapine as JAFFE 
AND SONS—P IN TiFF—BRERPONDENT. 
Civil Procedure Code (Act V of 1008), Sch. II, 
t. 18—Negotiable Instruments Act (XXVI of 1881), 
в, 82—Sale of goods— Arbitration clause in indent— 
Buit ow bills— Stay of suit, 


The defendant firm placed an indent for the 
purchase of certain goods with the plaintiff firm, 
One of the clauses of the indent was as follows :— 

“We hereby agree to purchase from you the 
undermentioned goods .. „and 


authorise you or your correspondents to draw upon: 


us at 80 days’ sight with all relative shipping 
documents attached for payment, In case of need 
seller's invoice to be taken in lieu of draft which 
draft we engage and bind ourselves to accept on 
presentation and pay at maturity notwithstanding 
any objection we may have regarding or on account 
of any variation whatever from the terms of the 

: indent, such objection to be settled by arbitration, 
ав provided for below ” 

The plaintiff firm after shipment of goods drew 
two bills of exchange against the defendant firm 
which the latter accepted but refused to pay on 
maturity. The plaintiff firm accordingly sued them 
and their claim was based, inthe first instance, 
upon the accepted but unpaid bills, and, in the 
alternative, they sued for the price of the goods and 
for certain expenses: 

Heid, (1) that the claim of the plaintiff firm was 
based primarily on the accepted but unpaid drafts 
as contemplated by section 82 of the Negotiable 
Instruments Act; [p. 44, col. 1 ] 

(2) that, therefore, the defendant firm could not 
demand that the dispute must be referred to arbi- 
tration under the provisions of the indent, and were 
not entitled to get a stay of proceedings under 
paragraph 18 of Schedule II to the Civil Procedure 
Code, [p. 44, col. 1] 


Miseellaneous’ firat appeal from an order 
of the Seniór Subordinate Judge, Delhi, 
dated the 25th April 1921. 

Lala Моо? Ohan2, R, S., for the Appellants. 

Lala Mott Sagar, R. S., and Mr. Prem Lal, 
for the Respondent. 


JUDGMENT.—This is a rst appeal from’ 


the order of the Senior Subordinate · Judge, 
Delhi, refusing to stay proseedings ina suit 
under rule 18 of the Seoond Sehedule to the 
Civil Prosedure Code, The facts of ethe 
pase, whigh are given “tally i in the.order of. 


the Senior Subordinate Judge, are bri: Йу as 
follows:-- 

On the 22ad January 1920 the defendant 
firm appellant plased an indent for the 
purehase of 10 balea of white shirting of 
certain specified qualities, July to September 
1920 shipments, with the plaintiff firm re- 
Spondent, The terms governing the sontrast 
are those given in the indent form—vwvide Ex- 
hibit Pon the resord. The sellers, Measrs, 
Jaffe and Sons (the firm of the plaintiffs), after 
shipment of goods, drew two bills of exehange 
against the buyers оп the 19th May and lst 
June 1920, respestively, at 60 days’ sight. 
Those were presented by the Natioual Bank 
of Indie, Limited, Delhi, to the defendant 
firm, who aesepted them on the 9th June and 
the 23rd June, respestively. but subsequently 
refused to pay them upon maturity, The 
plaintiff firm accordingly sued them and 
their slaim was based, in the first instanee, 
upon the aasepted but unpaid bills; and in 
the alternative they sued for the price of the 
goods and for eertain expenses, Clause 15 
of the indent form provides that if any olaim 
or dispute arises in eonneation with this 
sonirae', unlers an amicable cettlement oin 
be arrived at, it must be referred to arbitra. 
tion in Dalhi, in &ocordanee with the Survey 
and Arbitration Rules of the Delbi Hindus- 
tani Mersantile Assosiation. Relying upon 
this clause the defendant says that the 
dispute must be referred to arbitration, and, 
therefore, an appliestion was made to the 
Ocurt to stay proseedings under rule 15 of 
the.Sseond Sehedule of the Oivil Procedure 
Oode. The Court refused to stay proceedings 
holding that the slaim was primarily on the 
basis of aesepted, but unpaid, drafts as eon- 
templated by sestion ¢2 of the Negotiable 
Instruments Act, 

In our opinion, the order of the lower 
Oourt is slearly right, It is nof denied that 
the-bills of exshange were ascepted by the 
defendant firm, Ssetion 32 of the Ne. 
gotiable Instruments Ast lays down that in 
the absense of a eonítraet to the sontrary, 
the asceptor before maturity of a bill 
of .exshange is bound to pay the amount 
thereof at majurity, assording to the apparent 
tenor of the aeceptanee. The suit as brought 
upon the aeeepted, but unpaid, bills of 
exehapge ir, therefore, a suit governed by this 
sestion and is not a suit for damages or for 
the prios of the goods at all.” Ganesh Das. 
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Ishar Das v, Durga Рав: адап Nath (1) -whish. ` 


is relied upon by respondent's . C'ounsel, 
is, in our opinion, 'distingnishable Бевапзө 
that was а suit for damages and not one 
based upon an ascapted bill of exshangs 
which had not been paid, Moreover, 
clause. (i) of the indent form is as 
follows: — 

“We heraby agree to purohase from you 
the under mentioned goods .................. and 
authorise you or your eorrespondents to draw 
upon us at 30 ddys’ sight with all relative 
ghipping dosuménts . attashed for payment, 
In ease of need seller's invoies to tbe taken, 
in lien of draft, whioh draft we engage and 
bind ourselves to aseept on presentation and 
pay at maturity. notwithstanding any objee- 
tion we may have regarding or on aaeount 
of avy variation whatever from the terms of 
the indent, suoh objestion to ba settled. by 
arbitration as provided for below." 

In our opinion this olearly shows that drafts 
must.be assepted on presentation and paid 
at maturity in spite of any objestion whieh 
the indentors may have regarding or on, 
aesount of any variation whatever- from the 
terms of the indent. If any sush objection 
igtaken, it must be settled by arbitration in 
the way subsequently provided, but the 
aesepted drafts mast be peid at maturity. 
whether thers be any -objection or not. 
Wounsel for the appellant has referred to: 
seation 43 of the Negotiable Instruments 
Aet and hasurged that either the bills of 
exshange were acsepted without sonsidera. 
tion orfor а sonsideration whish subsequently 
failed, and that, therefore, his clients were 
not liable. - It ‘will be open to them, of 
eourse, to show that the bills of exshange 
were. assapted. without. sonsideration ог to 
raise any cther defense which they may. 
ba advised: to; do, but prima facie-the plaintiff 
firm. has:a, good; саве under -section 32 of the. 
Negotiable. instinments Aet, and, in ‘our 
opinion, thglower Court's: order refusing to 
stay. prosgedingb is .edrrepti, and, we diimiss 
the.appeal-with 6086. 


2. К. 
: : Apaeal dismissed, 
(1) 60 Ind. Cas. 776; 21. 19, 
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MADRAS HIGH COURT. 
Огт. Revistox Permios No. 845.08 1920. 
Dessmber 22, 1921. 

Present :—Mr. Justisa Krishnan, 
RAYAPATI VENKATASUBBA, RAO— 
РатітІохЕЕ 
versus 
‘KALAPATAPU NARAYANA RAO AND 

ANOTHER—HESPONDENT, 

Civil Procedure Code (Act V of 1908), O.. XXi,,7.'89 
—Civil Rules of Practice (Muffasil), т. 131-—Payment 
of money and filing of lodgment schedule’ without 
formal application ta set aside sale, effect of—Order | 
setting aside sale, legality of. 


The mere payment of money in Court and filing 
of lodgment schedule without ап application oral or 
in writing to seb aside the sale under Order XXI, 


' yale 89, Civil Procedure Code, cannot be the basis’ 


of an order cancelling the sale. The lodgment 
schedule cannot be treated as equivalent to the ap- 
plication required by rule'89. [p. 45, col. 1.] 

Mariappa Annam v. Hari Hara Iyer, 23 Ind, Cas, 
291; 14 M, L. Т, 534; (1914) M. W. N. 62 and 
Vaunisami Thevar ‘v. Periayaswami Thevar, . 83 Ind, 
Oas. 996, 19 M. L. T. 192; (1916) 1 M.' w. N. 179; 8B 
L. W. 271, not approved. 

Petition, under sestion 115 of Ast У of 1908 
aud gestion 107 of the Govarnmoent-of India, 
Aat, praying the High Court to revise an 
order of the Subordinate Judge, Masali.: 
patam, dated the 4th Septembar 1920, in 
Miscellangous Appsal Sait No. 2 of 192), 
(Miseellaneons Appeal No, 13 of 1919 on the 
file of the Distriet Court, Kistna), perferred 
against an order of the Oourt of the Dis- 
triot Munsif, Masulipatam, dated the 6th. 
November 1919,in Exeantion Appeal No. 2210 
of 1919, in Exesntion Petition No. 115 of 
1919 in Original Suit No. 832 of 1915. 

FAOTS appear from the judgment. 

Mr. К. Kamannz, for the Petitionsr.—The. 
order of the lower Appellate Court is wrong ' 
as the judgment-debtor made no applisation, 
to Court under Order XXI, rule 89,. to set, 
aside. No doubt he paid the money and 
filed the lodgment sshedule, but there удз, по 
prayer to set aside the sale. ы А 

Mr, К. Krishnamachariur, for the Respond-. 
ents.— Under. the airoumstaness an.oral apali- 
estion. might. bs presumed. vide. Mantappa 
Annam v, Hari Hara Iyer (1), Vannieami. 
Thevar v. Periagaswamz Thevar (2). 


(у и Сав, 291; 14. M. L. Т. 684; (1914) M. 
(97253 “Ind, Сав. 998; 19 M.L. Т, 195.(1916) 1 


- M. W. N. 178; 8 L, W. 271, 
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SUNDAR SINGH V. 'SUNDAR SINGH, 
' JUDGMENT.—JIn this sase the learned 
Subordinate Judge has-set aside a sale under 
Order XXI, rule $9, of the Civil Prosedure 
Oode though no application for it had been 
made by the judgment-debtor to the Court 
in time. The money, no doubt, had beer 
paid into Oourt intime but no application 
was made as required by rule 59, Civil 
Prosedure Code. There was only a lodg- 
ment sehedule filed into Court along with 
the money as required by rule 131 of the 
Civil Rules of Prastise whenever any money 
is paid into Court. The learned Subordinate 
Judge has held that this lodgment sshedule 
ean be treated as equivalent to the appliea- 
tion required by -rule 89. 1 regret I am 
unable to assept this view. . There is no 
- prayer in the lodgment seheduls to set 
aside the sale under rule 89 and I do not 
see how, without sush a prayer, it ean be 
treated as an applisation under the rule. 

It was suggested that an oral applisation 
should be presumed to have been made to 
the Court under the sireumstanees in this 
ease and.relianee is placed on the jadgment 
of Tyabji, J., in Martappa Annam v. Hari Hara 
Iyer (1) and on the ease Vannisami Thevar 
гу, Periayaswami Thevar (2) where the former 
„вава is sited and its  effest stated. І 


eonfess that I do not understand what: is. 


x xü$ant- by presuming an oral application. 
Jf itis a presumption of fast, it is rebutted 
in this ease, ав it is found by the (Distriot) 
Munsif that no oral applieation had been 
made and theSubordinate Judge has not 
set aside that finding. --If the presumption 
is one of law, I. do not. know of any 
justifieation for sueh a presumption. The 
finding here being that ro application was 
made in time in the present: ease either 
. oral or in writing, one nevessary eondition 
for setion under rule ¢9 fails and the 
order of the*Subordinate Judge setting aside 
the same must itself be set aside, The order 
of.the Distriet Munsif is restored with sosts 

here and in the;Court below. 5 

Me. Р, ` М 

Petition allowed, 
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‘LAHORE HIGH COURT. 
Secoxp Отт:, АрРЕа No. 2710 or 1917, 
. February 9, 1922. 
` Present:—Mr. Justiee Abdul Raoof and 
Mr, Justice Campbell, 
SUNDAR SINGH-— PrAINTIFF — APPELLANT 
versus 
SUNDAR SINGH (ArPELLANT) Repagery. 
tative ОЕ NATHA SINGH, promaszp 
лир Musammai ROOP KAUR, DACGETER or 
NATHA SINGH—Derenpants— 
RESPONDENTS, d 


Custom—Personal law—Khatris of Мама ; 
Tahsil Moga, Ferozepore District. в Salina 


The initial presumption in the cage of Khatrig is 
that they follow their personal law. [p. 46, col, 2.] 

The Khatris of Mauza Salina in the Moga Tahsil. 
of the Ferozepore District follow Hindu Law in 
matters of alienation and succession. [p. 45, col, 2.] 

Second appeal from а decree of the 
District Judge, at Ferozepore, dated the 
23rd June 1917, affirming that of the 
Subordinate Judge, Sesond Class, Ferczepore 
dated the 2nd April 1917, i 
Dr. Gokal Ohand Narang, for the Appel. 
lant. 

Lala Fakir Ohand, for the Respondents, 

JUDGMENT.—The faets of this- sase 
are so fully given in the judgments of 
the two Courts below that it is not 
necessary to give them in any detail for 
the purposes of this sesond appeal, It is 
only necessary to state that the. parties 
are by saste Khatris, and residents of 
Mauza Salina in the Moga Tahsil; that 
Natha Singh, defendant No. 1, шафе a gift 
of the land in dispute in favour of his 
daughter Musammat Rup Kaur, defendant 
No. 2, and that thereupon the plaintiff 
Sunder. Singh instituted the present suit 
for в deelaration to the effeat that the 
sift dated the 19th Desember 1914 
exesuted by the defendant No.1 in favour 
of, defendant No. 2 was without necessity 
and sonsideration and that it should. not 
affeet the plaintiff's reversionary rights 
after the donor’s death, The plaintiff 
alleged that the parties were agrieulturists 
and were governed by agrisultural eustom 
under whieh & gift sould not be validly made 
in favour of a daughter, The plaint also 
averred that Musammot Rup Kaur was а 
pichhleg and was not the legitimate daughter 
cf Natha Singh. The main plea raised in 
defence was that the parties being Khatrig 
were governed by Hindu Law and not by 
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agricultural sastom. The main question to 
be decided in the ease, therefore, was whether 
ihe parties were governed by agrieultural 
eustom or by their personal law. Both the 
Courts below have exhaustively dealt with 
the question in their decisions in the light 
of the evidense produaed by the parties and 
of the decided oases relied upon by them, 
and have held that the plaintiff has failed 
to establish that the parties are governed 
by the ordinary oustom of agrieulturista 
and have dismissed the suit, The plaintiff 
* has, therefore. preferred this sesond appeal. 
Dr. Narang in’ arguing the appeal has 


taken us through the entire evidense on the, 


resord and has drawn our.attention to 
вөгівіп desided oases. After considering the 
evidenee and examining the authorities on 
the subjeot we find ourselves in entire 
aecord with the view taken by the Courts 
below, and we are. unable to assept the 
contention raised bythe learned Oounsel 
before ua, Rowe" ` 
- As held by the lower Appellate Court, 
the following facts may be taken to have 
been established by the. plaintiff, namely:— 
l.. That the parties are Sikhe, that they 
- have long hairs and also wear iron 
karas, that they follow the "Garanth 
Sahib," and that possibly they have 
dissarded the Brahmanienl thread. 
, 2. That their ancestor Bagh Singh held 
and owned 900 kanals of land as'& 
proprietor in the village. 
8, -That karewa and anand marriages 
were in vogue in the community, : 


Оп the findings reaorded by the Courts 
below the plaintiff has failed to prove the 
following, namely :— 

tc) That the families to whieh the 
parties belong formed a sompact 

- . gestion of the village sommunity. 

(b) That the parties ploughed and tilled 
with their own hands; that the 
parties depend entirely upon өрті. 
eulture and have no other 6ssupa- 
tion. iE; : 

As remarked-by the Court of*frat instanoe, 
a eustom without іпвёайве is insonoeievable. 
Not a single instanse hasbeen sited to show 
that the ancestors of the parties foflowed 
agrisuliural eustom. ip disregard of their 
personal law in matters of alienation and 
guosession, - 
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“tn. the вазе of Harnam Singh v. Hardevt 
(i) the following fasts were brought out, 
namely:— ' 
1, That the families were established in 
the village since 1823. - ` 
9. The means of subsistense agrienliure, 
3. Not shown that thess Sodhis exersise 
priestly functions. 
4, Janeo abandoned, 
5, Marriage by karewa and ‘anand 
prastized, ` 
In addition to these fants, thefe wire 
oertain instances also established and: уеб? it 
was held that tbe initial presumption im 
the лаге of Khatri that they follow the 
Hindu Law маз поё displaced. The fasts of 
this ease: were almost similar to those of the 
present case. The rule laid down in .the 
reported ease is fully applicable to^ the 
present ease and we may take it asa guide 
for our desision. There are several other 
oases which have been referred tà and 
dissusscd in the judgments of the Oourts 
below; but ittis not nesessary to site and 
disouss sash of them separately. It" id 
enough to say that the Courts below have 
arrived ata right sonelusion, t| 
' Tn this view the appeal is dismissed with 
costs. : ` ME 
Z, Е. ^ "oen 
Appeal dismissed?" 
(1) 10-Ind. Cas. 865; 43 P, В, 1911; 187 P. L, B 
1911; 86 P. W. By 191. "LE 


Li 
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OALOUTTA HIGH COURT, 
APPEAL Psom Oxver No, 311 or 1919, 
Ж July 16, 1920, 
* Present —Mr. Justiee Teunon and 
. Mr, Justise Newbouid. 
NRIPENDRA KUMAR DUTTA, 
RaogivER—DRO«EE HonpER—APPELLANT 
. versus 
NADIR KHAN—Jopement DEBTOR . 
? — RESPONDENT. 

Landlord and tenant—Occupancy holding, liability 
of, to sale in execution of degree obtained by siateen- 
annas landlord for its own arrears —Landlord and 
Tenant Procedure Act (VIII of 1869). 

An occupancy holding in Sylhet, where the Land. 
lord°and Tenant Proceduge Act, VIIE of 1869, is in 
force, is liable to be sold in execution of a decree 
obtained by the ld.annas landlords for its own 
arrears, [p. 47, col. 1.] 


t t 
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Appeal against an order of the Addi- 
tional Subordinate Judge, Sylhet, dated 
the 3lst of July 1919, affirming that of 
the Munsif, Second Court, Habigunge, dated 
the 5th of April 1919, 

Babu Gopal Ohandra Das, for the Appel. 
dant. 

JUDGMENT, —This appeal somes from 
the Distriot of Sylhet in whieh Bengal Ast ` 
VIII of .1869 is still in forsee and is 
dirested against an order of the Additional 
Subordinate Judge of that Distriet by 


whieh’ he ‘has held that an ocszpaney. 


holding may not be sold in exeention of 
a decree obtained by the sixteen annas 
landlords for its own arrears, 

In the case of Ohandra Benode Kundu v. 
Sheikh Ala Buz (1) recently desided by a 
Special Bensh of this Court and reported as 
Ohandra Bénode Kundu v. Sheikh Ala Buz (1), 
it has been shown thatin 1834, 1545 and 
again in 1855, it was held by the Sadar Dewani 
Adalat that in Bengal oesupaney holdings 
might Бе sold in exesution of desrees for 
money provided that the sale was at the 
instanee of or’ with the consent of the 
landlord. 

It does not appear that this general 
prinsiple was affected or modified either 
by Aot X of 1859 or Ast VIII of 1869. 

In the came case it has further been 
pointed out that, when it is «hid thatan 
ossupaney holding is not transferable exaept 
by eustom or losal usage, the trne meaning 
of these words is that to the transfer 

`of an ossupaney holding, in, the absense 
of eustom or losal usage to the sontrary, 
the eonsent of the landlord is nesessary, 
‹ If an оввпрапоу holding is transferable 
with the sonsent of the landlord in exe 
sution.of a deeree for. money, a fortiori, 
it is transferable at the instanee of the: 
landlord in exesation of a desree for its 
own arrears. 

The allegation of tho landlord that. 
satisfaetion ,of -the deeree ‘sould not be 
obtained by. exesution against the person 
and moveable property of the judgment. 
debtor- was, apparently not traversed in 
sither Uourt below. А 


' We, therefore, deeree this appeal and 
id aside.” ‘the orders of both Courts balow., 
(b 58 Tad. Cas. 858, 24 0. W. "s. 


818; 810, L. J, 
$10 (P, В,); 480, 184; d 
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The landlord.appellant will be at liberty 
to proceed against the holding in question. 
He wil slso have his oosts in thie Court, 
Pleader’s fee one gold mohur. 
в, х. 

Appeal allowed, 


LAHORE HIGH COURT. 
Ѕксохр Civit, APPEAL, No. 2305 or 1919. 
July 27, 1991. 
Present : —Mr. Justices Wilberforoe and 
Мг,.Јпвіївә Martinean. 
NAJAF SHAH AND ANOIHEg—D2ZFEXDANTS 
i — APPELLANTS 
versus 

RANGU RAM-—PrunTIFF—HR£a3P0NDEAT. 
Contract Act (IX of 1872), s. 02 —Novation— Failure 


. to perform—Rescission. 


Defendant exeouted a bond in favour of plaint- 
iff in 1914, In 1916 he executed a lease of certain 
landin favour of А. Оп the same day he sold to 
the plaintiff and other creditors the right to recover 
the lease-money from A in payment of their debts. 
Defendant refused, however, to perform his con. 
tract with A and to deliver possession of the 
land.: 

Held, that the defendant by refusing to hand over 
his land to А, having disabled himself from per- 
forming his promise that the plaintiff should 
recover his money from A., the plaintiff was entitled 
to rescind his sale contract and revert to® his 
previous consideration, р» 48, cols, 1 & 2,] 

Raja Ram v. Mehar Khan, '66 P. R. 1848, followed. 

Bhagat Ram-Ganpat Rai v. Chhajju Ram, 44 Ind, 
Сав. 886; 15 P, W. Е. 1918; Bhag Bhari v. бијат Mal, 
88 Ind Cas. 623; 63 P. R. 1917; 40 P. W, RB. 1917; 
Allah Ditta v, Nazar Din, 88 Ind Cas 474; 53 P. R, 
19:6; 61 Р, W, R. 1916 (F. BJ, Dwarka Nath v. 
Priya Nath, 86 Ind. Cas. 702; 22 О. W, N. 279; 27 О. 
L.J. .483 and Deb Narain Dutt v, Ram Sadhan 
Mandal [Chunilal Ghose}, 20 Ind. Cas. 630; 41 C. .37 
ab p. 146; 17 С. W.N. 1143; 18 O. L. J 603, дів. 
tinguished, 


Second appeal from a desrea of the 
Distrist Judge, Jhang, at Sargodha, dated 
the 28rd July 1919, affirming that of the 
Subordinate Judge, First Olass, Jhang, dated 
the 16th May 1919, 


Dn Gokal Ohand Narang, for the Appellants, 
Mr, Mukand Lal Puri, for the Respond: 
ent, 


5 
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THAOHABAKAYIL MANAVIKEARAVAN THIRUMALAPAD RAJAH AWERGAL Y, NDOR MAHOMED- BATT, - 


JUDGMENT.—The plaintiff in this casa 
sued for the resovery,of Re, 1,500 due проп 
E bond. The exeeution of the bond was 
‘admitted, but the defenee was that the bond- 
debt had been incorporated in a subsequent 
aontradt, and that the plaintiff's suit could 
lie merely upon this sontract. This defeoes 
has not been assepted by the lower Courts 
whieh have held that the subsequent eontrast 
remained inecmplete owing to the defendant’s 
own action. Against this decision a sesond 
appeal has been preferred and argued by Mr. 
Gokal Ohand Narang, 

The bond in question is dated 1914. In 
1916 the defendant, Najaf Shah, exaouted а 
lease of land for I4 yearsin favour of ‘che 
Amir Chand, On the same day he sold to 
the plaintiff and other ereditors the right to 
rosover the lease-money from Amir Ohand 
in payment of their debts, Najaf Shah, 
however, refused to perform his contrast 
with Amir.Ohand'and to deliver possession 
of the land. The whole ssheme, therefore, for 
‘payment of the debts fell through, Theeo 
being the fasts, Mr, Gokal Ohand eontends 
that tbere was.a ‘novation of the original 
bond -sontract. by the agreement whereby 
‘the debts were made resoverable from Amir 
Ohand's;; Jea8e-móney,, and that under the 
nperation- of mestion 62 of the Contrast Aet 
the plaintiff eould not fall.bask upon bia 
original eamse. of action. He has sited as 
anthorities Bhagat Ham.Ganpat Rat v, 
Ohaju Ram (1), Bhag Bhari v. Guiar Mal 
(2), Allah. Ditta v. Nazar Din (3). He 
has*also referred to authorities to show that 
the plaintiff sould have sued Amir Ohand, 
the lessee, and have recovered his debt from 
him. Authorities. sited on this point sre 
Dwarka Nath v. Priya Nath ` (4) and Deb 


Narain Dutt’ v. Ram Sadhan Mandal 
Ohunilal Ghose] (5).. None of. these 
argumenta or authorities applies ќо 


the present :6856 as it is eleár that the 
defendant, Najef Shah, by refüsing to band 
over his land to Ámir Ohand, as he promised 
to-do, disabled. himself from performing his 


44: Ind, Cas, 886; 15 Р. W. В, 1 
© 88 Ind, Cas. 628;68 P. А; 1002 Вбр, W. R. 


iei ts) 83 Ind. Cas, 474; 63 P. B. 1916; 51 P.W. В 
ma) à Tad. Cas, 792; 22 0. W. N. #9; 27 C.L 


Mc 20 Ind. Сан, 680; al C. 187 at p, 146; 17 0, Ww. 
K, 1148; 18 O, 1. J. 603, 


promise that the plaintiff should rosover his 
money from Amir Ohand. The judgment 
‘whieh, in our opinion, applies.exastly to ‘thé 
present ease is Raja Ram v. Mehar Khan (6) 
whieh is an authority based on similar fats: 
that the- plaintiff is. entitled to ressiad ‘his 
sale-sontrast and rever to his previous 
consideration, We sonsider that the-defend- 
ants éannot oppose the plaintiff's slaim. sither 
in law or in equity and we dismiss their 
appeal with wosts, 
Z, K, ў MEE 
Appeal dismissed, 


(6) 66 P. B, 1888, s a 


t 


MADRAS HIGH COURT. ` 
Szcox» Oivin Арриат, No, 2057 or 1920, 
April 22, 1921. 
Present : —Mr. Justise Phillips and 1 
Mr. Justise Odgers, jo 
THAOHARAKÁVIL MANAVIKKA- 
RAVAN ` THIRUMALAPAD RAJAH 
AWERGAL-— PrEALINTIFF—ÁPPELLANT 
versus " 
NOOR MAHOMED SALT— DEFENDANT — i 
RESPONDENT, А 
Transfer of Property ‘Act (IV of 1882), ss. 108, 108, 
(h), 111—~Notice determining ‘tenancy ‘on ground of 
forfeiture, inadequate, whether valid —Lease—Qom- 
‘pensation—Time for removal of заа 
—Discretion of | Court, 


: A notice by a-landlord to'his tenant ` бй. 

expressing the intention to determine the leasb:on 
the ground. of forfeiture though inadequate’ under 
section 106 of the Act, is a sufficient compliance 
with section 111 of the. Transfor of Property Act. [p. 

49, col, È] 

Whether. pare 103 (А) of the ‘Transfer of 
Property Aob.is exhaustive ог "merely : enabling. 
the Court has a discretion, in в proper: case, 
to allow reasonable time, to the tenant even 
after ‘the -expiry- of the ‘tenancy, to° remove his 
superstructure on the land where the terms of the 
lease do not provide for payment of compensation 
to the tenant, [p. 49, col. 2, | 
.* 

Thavasi Ammal ж. Salai Ammal, 48 Ind. Cas, 
648; 7 L. W, 178; 22 M. L. T, 680; (1918) М. W. N. 
46; 85 M, LJ, 28), uppliád, • 
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Second appeal against the deoree of the 
Subordinate Judge, Nilgtis, i in, Appeal Suit, 
No. 2 5.1520, preferred against tha desraa · 
of the Distrist Мааз, Gadalar, i in Oziginal: 
Suit No. 8 of 1918. 

FAOTS appear from the judgment, 

Mr. T, S, Naray ina Atyar, for the Appel. 
lant:—The notise determined the defendant's 
tenansy on the ground of forfviture. No ques. 
tion of the adeqnasy of the noties .arisss | 
under seation 106 of tha Transfer of :Ргор: 
eriy Aot, The lower Oourt should have 
desreed possession to plaintiff apolying nastion 
111 of the Ast, Sdvarima Aiyar v, Alagappt 
Oretiy (1). 

The lease deed doei not paride for som. 
pansation to ba paid to the plaintiff. Bəsidas, 
the period of the leass has expired. The 

‚ defendant is not entitled to ask for time 
to remove the saparatrustara, 

The rasponient was not reprassnted. 


JUDGMENT.—Tàe Sabordinate айда 
haa dismissed plaintiff's suit to resover posses: 
sion of lands leased to first defendant on the 
ground that the noties given by plaintiff waa 
not an adeq rate notise under sestion 103 
of the Tranefer of Property Ast, Tae 
learned Sabordinate Jadgs' has, however, 
omitted all eonsiderations of sestion 111, 
Transfer of Propsrty Aot, and it appears to 
пз that the notice, Exhibit B; wis, a suffisient 
samplianse with that sestion, vide Stv rama 
Atyar v. Alagappa Ohetty (1); B? that notide 
He uneqaivoeslly expressed his intention to 


determine the léase on thegrouodof forfeiture, — 


On'tbis ground he’ is entitled t» a desree for 
possession It is furthet argued that plaiatiff 
need pay no eompeneation and that first de: 
fen ‘ant is not entitied to remove hia buildings 
after tho expiry of the tenanoy, The terms 
of the'tenahey comprised’ in Exhibits’ A and 
I expressly 'preolude all aompsnsation, for 
fiest defendant agreed that none shouid бэ 
slaimed, The‘ Sabovdinate Judge has found 
that firat ‘defendant would ba entitled tə 
recove his buildings ‘within a reàsónabla: 
time and we are inslined to agree with am 
in the spesial eirsumstaneses of this вазе. 
There bas been some differenaa of oviaion 
in this Court as to whether seation «103 (А) 


of the Transfer of Property Ast is exhaustive ° 


~ 


(1, 8. Ind. Cas. 211; (1915, M, VN. 8152 L, W. 


i. . 
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or merely enabling. In Angamnal v. Aslami 
Sah.b (4) two Judgas were of one opinion 
and two of anothar, bat in а. more rasent 
eass (Fall Bansh) reported in Táavasi Ammal 
v. Salat Ammal (3) four Judges were of 
opinion that, in that ease, the tenants should 
be allowed. a reasonable time (six montha) 
within whish to removes the euperstruature but 
the - question was nof fully disenssed. The 
fasta in that ease. were not entivaly similar, 
but we are prepared tc apply the dasision 
here on equitable grounds, more espesially 
аз it is in aesordanos with the judgment of, 
the lower Appellate Court. Wa would other. 
wise have ref;rred this to-a Fall Bansh for 
an authoritative interpretation of sestion 103 
(h), were it not alao that the raspondent is 
not represented in-this Court. 

The result will bs that the appeal will ba 
allowed in part, and plaintiff will hava а 
deeree for possession of the plaint property 
and meane profits and e»sts as desresd by the 
Mnasif, bat firat defendant will ba allowad 
thras montha within whish to remoyva his 
buildings, 

‘Raspondent will pay ишн soats of this 
sesond ‘ar peal, А , 

М, 0, Р 

3, P, & M, 0. Р, 


Appeal partly allows 1, | 
(2) ?1 Ind. Cas 533: 38 М 710; ts M L, T. 413; 
19137 M."W.'N 914; 25 M, L. T. 625. 


(3:44 Ind Ons. 643 7L. W, 178; 22 M. L. T. 530) 
(1218) M. W. N, 46,35 M. L, J. 281 (F, В.) 





OALOUTTA HIGH COURT, 
ÅPPEAL F204 OrIGiNaL яси No, 51 
, 9r 1919, 
Mareh 19, 1920. 

Present: tMr. Justieo Riehardson and 
Justise Sir Syed Shamsnl Hada, Kr, 
SAMBHU NATH KAECRI anporagery 
—DEFZNDANTS— ÁPPALLANT 
versus 
SATISH CHANDRA MITRA— 

Prat ЕР —~Raspovpane, 

Meane profits —Suit for recovery of possession of lease» ^ 
hold CGolliery—Belinguishnent—Private notice to 
déeree-holder, effect of—Civil PAP add Code (Act 
V of 1993), & 2, О. XX, v. 19, ch (Пу; suds 
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el, (c) (ii)~-Evidence recorded by Commissioner ap. 
pointed for local investigation, value of —Parties 
agreeing lo accept evidence recorded by Commissioner 


— Action of Judge on such agreement, if without. 


jurisdiction. 


The plaintiff after having obtained a decree in a suit 


for recovery of a lease-hold Colliery, claimed mesne , 


profits and- damages for malicious or negligent 
injury to the Colliery from the judgment-debtor, 
After the passing of the decree in favour of 
the deoree-holder the judgment-debtor's Solicitor 
had written'to the decree-holder's Attorney offering 
to deliver possession of the mine and requesting 
the decree-holder to take steps to obtain posses- 
sion as early as possible . Notice was given by this 
letter that in case of neglect the Colliery with its 
machinery and accessories would remain at the 
deoree-holder’s risk and the judgment-debtor 
stopped working the mine. The deoree-holder, 
however, had taken no steps to obtain possession till 
the following year: , ? 

Held, that the decree-holder was not entitled, in 
respect of the period after notice, to damages in 
the nature of mesne profits: that as the judgment- 
debtor had stopped working the mine, tho coal 
which the judgment-debtor might have got was 
still there and belonged to the decree-holder and 
that tho question, therefore, whether, under the pro- 
visions of the Civil Procedure Code the omission to 
give notice of relinquishment through the Court under 
Order XX, rule 12 (1) (с) (iz), Civil Proceduro Code, 
left the judgment-debtor liable for mesne profits 
did not arise |p. 62, cols, 1 &2.] ү 

The definition of mesne profit in section 2 of 
the Civil Procedure Code, includes profits which 
the defendant “might with ordinary diligence have 
received." But mesne profits are in the nature of 
damages which the Court may mould according to 
the justice of the case [p. 52, col. 1.] . 

For the purpose of ascertaining mosne profits 

. mining differs from agrioultural operatipits on the 
surface. Гр. B2, col. L.] - .* $a 

A relinquishments or stoppage of work with 
notice to the deoree-holder is uot in itself on 
improper or negligent act for which the judgments 
debtor is liable in damages or mesne profits, [р. 62, 
col ,2, К 2 

А PAR of improper working of a Colliery should 
not, be decided on the evidence recorded by a 
Commissioner appointed to make a local investiga. 
tion, But where the parties agree to a decision 

*ona point by a Judge on the evidence recorded 
by a Commissioner to make a local investigation 
the evidence must be treated as evidence recorded 
by a Commissioner appointed for. the purpose of 
examining witnesses. [p. 58, col, 2; p. 64, col. 1.] 


It is open to the parties toa snitto agree ns to 
the materials to be placed before the Judge for his 
decision and if the.Judge acts on such agreement 
he does not thereby delegate his functions as a 
Judge. [p. 54, col. 1.] е R 

Where the  judgment.debiors are іч possession 
under a bona fide claim of title and not “without 
any colour of title" or “in в manner wholly un. 
authorised or unlawful,” they are entitigd'to certain 
allowances in the assessment of meano profits aud 


damages, [Ф, 55, col. 1.] 
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In India there is noereason why the measure of 
damages should depend on the nature of the 
remedy sought, or why any distinction should be 
made in this respect between a suit for damages 
for trespass and a suit for accounts, [p. 55, col. 2.] 


Appeal against a desree of the Sabor- 
dinate Judge, Second Court, Burdwar, dated. 
the 10th of -Dessmbex 1918, . 

Babus Samatul Chandra Dutt and Girija 
Prasunna Roy, for the Appellants. 

Babus Pepin Behari Ghose 11, Satindra Nath 
Mukhesj-e. and Harendra Kumar Sar badhakari, 
for the Herpondent; .. Я 

JUDGMENT.— This is an appeal from 
the judgment and deeree of the Subordinate 
Judge of Burdwan, dated the 16th December 
1918, The proeecdings were in continuation 
of a suit brought by the respordent or bis - 
predecessor in interest ав plaintiffs against 
tke appellants. or their. predeeessors 88 . 
defendants for ihe reeovery of a leare-beld 
Colliery known as the Chatterpathat Colli- 
ery, Intke result, on tte 18th May. 1914, 
tke Privy Couneil reversed the deores cf. 
the High Conrt, dated 4th June 1512, in 
fayour cf the appellants and restored tke 
desree cf the Trial Court, dated September 
8th 1969, in favour of the respondent 
| Raghunath Das v. Sundar Das Ehetri (1).] 
The question whieh.now arises relates merely 
to the amount of the indemnity whioh the 
unsuccessful party in the contest should рву 
to the suceeseful party. .. . 

The respondenf, ав deoree.holder, elaims 
damages from the appéllants, as judgment- 
debtore, first, in the nature of mesne profita 
and secondly, in the nature of damages for 
malieious or negligent injury to the Colliery, 

The application for assessment of these 
damages was made by the respondent on 
the 15th June 1915. It sppears. that the 
appellants asked for details; . and in a 
petition filed on 19th January 1916, tbe 
respondent gave "details" of the amount of 
damages and wastlatdamagg to the Colliery by 
eutting pillare, ets., ete," Thedamage as then 
estimated amounted to Rs, 57,577 ineluding 
four itemz: (1) Damage to the mashineries, 
planis, tools, ete., estimated at Бе, 14,852; 
(2) mesne profits with interest, estimated 
at Rs. 29,000, (3) .an item of' Ra, 12,000 
eaid to be detailed in Bankim Babu’s report 


(1) 24Ind. Cas 201; 41 I. А. 251; 18 0. W. М, 
1058; 1 L, W. 567; 27 M. D. J. 150; 16 ML. Т, 858; 
*(1914) M, W. N. 743 16 Вот. І. В, 81420 Oc Led, ` 
855; 13 A. L, J, 164; 42 0, 72 (P; O.), 


. 
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which we baye not seen; and (4) a amall 
item of Rs 1,089 for'stasked soal removed 
by the defendants. 

Tbe dearee of the Trial Oourt in the suit 
provided for the ascertainment of waszlat 
or mesne profite, Tae application of 15th 
June refers to seation 144 of the Civil 
Prossdare Code, no doubt on the footing 
that the injurious damages olaimed wera 
eonsequential on the working of the mine 
by the appellants during their period. of 
possession under the dseree of the High 
Oourt. No objestion was raised on the 
appellants’ behalf in this conneation. 

Tha learned Sabordinate Judge has 
awarded the respondent a sum of Bs, 14,000 
on the ground of damage done by outting or 
robbing pillare, and a further sum of 
Rs. 31,400 oo the ground that the appel. 
Janta malisionsly brought about what is 
oellad a juaation between the river Nocnia 
aud the mine, He haa further awarded 
the respondent a sum of Rs, 76,2-5 on the 
footing of mesne profits, the aaloulation 
being as follows:—-Bs. 1,21,720 for the prica 
of the osal extracted at the pit’s mouth lesa 
в sum of Ra, 31,255 being the возів of 
getting the ооа! and raising it to the surfass 
and less a further sum of Rs, 14,189 repre. 
senting the royalties payable under the lease 
in respesí of the period for whish the 
-appellants were in possession. The total 
amount awarded to the respondent somes 
to Rs, 1,21,685, made up of Rs. 76,285 for 


mesne profits and Rs. 45,400 es additional. 


damages, 

A further olaim by the respondent on 
the ground of damage to mashinery and 
sounter-slaima by the appellant for озш: 
pensation for the purshase of new mashi- 
nery and for sinking a new pit have, in our 
apinion, been rightly disallowed and esl] for 
no further mention, As will appsar, we 
shall allow the appellants some compensation 
for dewatering. 

‹ Mesne profits are alaimed in respeet of 
two periods, firstly. from the 2od Ssptem- 
ber 1508 to the 25th September 1902 іпзіа. 
Bive, and, secondly, from the ou July 1912 
to the 22nd May 1915  inelusive. The 
appellants. wera not in possession wbea the 
respondent's suit. was instituted in Jaly 1908. 
Apparently, howevar, they had previoasly, 
besa in possession as parohfsers of the leasa- 
hold interest in qxesution of a deeres whieh 
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.the Trial Court, 


al 


they had obtained for their royalties and 
they resovered possession оп the 2ad 
September 1908 under -a deoree whish they 
obtained іп a possessory suit, and held it 
till they were ousted under the desres of 
The appellants, therefore, 
admit possession during the first of the two 
periods, Ae regards the sosond period, thera 
is no dispute as to the date on which they 
regained possession under the  desree of 
the High Court but they assert that, after 
the Privy Counsil dalivered judgment, they 
relinquished possession on the 3lst May 
1914, Аза matter of fast, they olosed their 
workinga on that date butthe respondent 
argues that their possession must bs regard. 
ed as having oontinued until the Oourt 
formally delivered possession to him on the 
23rd May 1915, The qisstion is of some 
1:510 importanae. 

It i s that, on tha 4th Juns 1914, the 
reipondent filed a petition in the Court 
balow praying that, until е eartifial sopy of 
{һа dasrse іп Privy Counsil appeal was 
brought aud posaession was takan on the 
basis thereof, a temporary injuastion might 
ba issued on tha appsllanis and others 
restraining them from doing avything detri- 
mentel to the disputed pits and disposing 
of the machineries, pumps, pipes, fittings, 
eto. Oo 6th June 1914, the appellants 
replied by a petition denying the allegations 
made in tha respondent!'a petition and dis- 
puting his right to an injunetion, The 
order-sheet shows that on the same day, the 
6th dune, the eppellants undertook not fo 
remove any moveables Then, on the Lith 
Juno, aa order was made stating that ths 
undertaking had baen assepted by the res 
spondent and that the prayer for an injune- 
tion was, therefore, disallowed. 

Meanwhile, the appellants had been in* 
eommunisation with tha Inspaetor of Mines, 
On 6th Jaus 1914, the inspestor addressed 
a letter to the raapondent’s Attorney en. 
closing a raport oy the Junior Inspaetor, Mr. 
Tacnbull, dated Sth June, whish report 
stated that the mine in question had basen 
glosed on Ist June 1914, in sonsequenee of 
a deares given aghinsb the appellants by the 
Privy Oounsil, We were uot told that any 
raply was sent to, the Inspestor’s letter by 
the respfndent. Oa 17th Jana 1914, 
Dxarka Nath Khetry, as agen of tha 
appellants, seat to the Chief luspeetor of 
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Mines a notiee that the workings of the 
Ohatterpathat Colliery had been closed from 
the Ist instant, asking him to send the 
neeeseary forms to be-filled up, and further 
stating that the plan would be submitted in 
due ‘time. 

On the 7th July 1914, the appellant’s 

Solieitor wrote to the respondent’s Attorney 
offering to deliver possession and requesting 
the respondent to take steps to obtain 
possession as early as possible. Noise was 
given by. this letter that in ease of neglest 
.£he .Oolliery with its machinery and 
'&Seefaories would remain at the respondent's 
disk ; the respondent, however, took no steps 
to obtsin possession till the following year, 
He waited apparently fill the desree of the 
Privy Council or the reoords or both reashed 
the Court ‘below. . 

Nearly a year, therefore, elapsed between 
the date on whieh the appellanis aeeased to 
work the mine and the date on whish the 
respondent took possession.. The rerpondent 
urges that he ia not responsible for the delay 
beoause the appellants did not give notice 
of ‘relinquishment through the Oourt under 
О. Xa, в. 12 .Q) (c) (5), Civil Pro. 
eedure Code. It is not, however, disputed 
that the notiea given direatly by the appel- 
lants to the respondent reashed him. He 
did поё.вву that he would not acospt notiee 
of relinquishment unless it was sent to him 
through the Conrt. .-Не remained inactive 
and did. nothing. 16: may be strange that 
the “appellants said ‘nothing about relin 
quishment in their reply to the applisation 
for an injunetion, but the fasta are too elear 
to make that of much eignifisan«e. 

As no сові was extracted from the 
mine after ‘the 3ist. May i914, we are of 
opinion that. the respondent is not entitled 
in respeot of the subsequent period to 
damages. in the nature of mesne profits, The 
definition of meane profits in seetion 2 of the 
Civil Prosedure Code. ineludes profits whieh 
the defendant “might with ordinary. diligense 
have reseived," Воб * mesné profits are in 
the nature of damages whish the Court may 
mould a&ecording. to the  justiee of the 
sease:? Greh Onunder Lahiri v. - Shoshe 
Shikha:exwar Hoy (2), Minifig differs from 
agricultural operations on the surfaee, The 

(2. 27 0..98! аір. 967; 27 І. А, 110:46. У, У, 


631; 10 M. L. J. 856; 2 Bom. I. R: 709; 7 Sav Р, C. 
J, G57; 14 lod. eDuc. (ы. ш) 022, 
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eoal whieh the appellant might have got is 
still there and now: belongs to the respondent 
under the lease. The question, therefore, 
whether, under the provisions of the Civil 
Prosedure Ооде, the omission to give notice 
through tbe Court left the appellant liable 
for mesne profits does not arise. 

As regards tho effect of the delay in taking 
possession оп the other damages claimed, 
it aanrot be sortended with suscess that 
the delay.has not prejudised the respondent. 
The relinquishment or stoppage of work 
with notiee to the respondent was not in 
itself an improper or negligent aetand the 
delay has made it impossible or diffiaulé for 
him to say thatthe sondition of the mine 
when he took it over was due to any 
impropriety in the mode in whish it had been 
worked by the appellants ог. to any ach of 
intentional malise on their part, 

The report of the Serishtadar who gave the 
respondent possession on behalf of ө Conrt 
has appended to ita note signed by Sudhir 
Mokon Chatterjee, a Firet Class Oolliery 
Manager, to the following effeot :— 

“There are two subsidenses perhaps due 
to pillar robbing and the whole of the-niines 
are now full of water”, 

This note seems to be attested by oertain 
pereons who were present on behalf of the 
appellant, But, however that may be, though 
Sudhir Mohon was not oalled -as a witness, 
beeause, we are told, he was in England at 
the time, it may be accepted that when the: 
Oolliery was taken over on the 23rd May 
1915, these -twe subsidenses bad already 
ossurred and tke working parts underground 
were full of water, | 

lt is obvious, however, that-a eoal mine 
in- this sountry woish is.left; to look after 
itself for nearly a year may sadly deteriorate. 
The further comment must be. made that 
as the pits were full of water -no attempt. 
seems. іо have been made,to have them 
examined in detail by an expert. Bush- 
examination was probably impossible, 

"Now, kt us turn bask for a moment to 
January 1514. in tbat month the mine was., 
visited by Mr, David—a Mining Inspestar— 
and we bave bis report, dated the (7th January, 
to which both sides referred, Ha’ saye: 
“This Colliery is at last working again, 
raising having started just Bbouta year 
Bgo.....«. The soal”, ho goss ор, “is being. 
raised from Nog, 2'"bnd 5 pity and mon enter 
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The old wo-kings consist 
of pillars now not mush snore than 12, 15. 
feet «quare with roada of like sizə, No frash 
work has b3en doao yet, as the water has 
not baen got out entirely, and so work has 
been eonfinsd to dressing pillars.” Then he 
says about the work: “Ithas beeu aarriel 
on with prastieally no regard to safety." He 
adds that he is addressing the ownera vary 
strongly on this subjest, Farther on, again, 
he says: “Ihe old pillars are béing drassed 
and prastisally ро timbar із bsiag used ta 
auppart tha roof either in the working plasas 
or in the travelling roads, This work is 
probably just as dangerous аз piliara 
extraction and is likely to bzing abut А 
‘mush moze dangerons state of affairs and if 
earried too far it will ba bound to bring on 
‘eresp, All thioga considered, the roof bas 
stood remarkably wall bat the travelling 
roads and working plaeas should ba tampered.” 
We do not know whether the word ‘tempere?’ 
is а toshnisal term, or whether itis a misprint 
for ‘timbered,’ 

Passing to another subjast, the Inspestor 
eontinuss :— Another danger whish must 
be earefully watshed is the workinga under 
the Nooniajore whish are elosa to the 
outarop. A plan and section showing levals 
‘should ba made to ses what eover there 
is and no work should ba done in dressing 
these pillaes. Water is making іс small 
quantitics from ths ozal af this point ” 

‘The Тавревёсг soneludea as follows: —The 
Manager, Н. H. Banerjee, was abseut, he livas 
at Dobalia Colliery and waa said to hava gone 
to his house as Kalikapur ia the morniog. 
Ha holds в first class ssrlifisata and where: 
ever he has baan Manager I һата always 

“had бо somplain of tha vary bid atate of 
affairs.” The gentleman so unfavourably 
mentioned is Harihar Banerjes who appsars 
‘to hava baen the Manager up to January 
"1914, He was not sailed asa witness by 
ths appellants, bat they oslled hia suesexaor, 
Nidarsan Banerjee, who was Manager till the 
appellants ceased working at the eni of Miy 
` 1914, 

‘Theres are two observations whish it саапга 
‘tons to make on this report, The first is 
that thera is no mention in if of any 
' gubsidenaes. Тае respondent’s applisation of 
` June 1914, for aninjanctien is equally sileift 
` on this sdbjast, It is probable, therefore, that 
-the two subsidehees notised in May 1915, 
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Tae saami observation is that tha 
aopallants saam to hava takan tha Enasastor’s 
report to heart. They gat rid of Hacihae 
Banerjee of whom tne Inspsetor had вот. 
plained, and there is also the evidaues 
of Harihar's sussossor that he did a eoriain 
amount of timbering as the Inapsstor had 
reaommended. | 

The Subsardinate Judge who dealt with 
the present claims appointed а Commissjoner 
to maka a losal investigation. Нз prepared 
a usefal plan of the surfase land of the 
Oolliery. It вожа that, in addition to the 
larger subsidense: пове iu May 1915, 
other subsidencas of a slighter sharaester had 
subsequently ossarrad. Tae Commissioner's 
raport, datel the Sth Novambsr 1218, is of 
vary little valua өхезрЬ во far аз it showa 
that thə pits ware not evan than in а adodision 
in whish they eould ba examined to aay 
purpose. The Sabordinate {айда himself 
made а 10011 inspsastion of the Collisry on 


‘the 9;h Dasamosr 1918, Ніз nota of hia 


inspastion, however, is prinsipally soncacnad 
with the insaraion of rivar waterints the 
mine. 

It is aloar, therefore, thié up to the dats of 
tha trial no provar examination of tha pita had 
Tha only undergroand plan wa 
haya is apparaatly the plan sao misied by tha 
anpallants or tasirazaat in pursasa33 of the 
latter's latter of £ha 17th Jans 1914 t» ths 
Chief Iuspestor. 

S,maattemot w33 made to raisa a qagesion 
о? jariadiation in sonneetion with tha Danis. 
sioner's prosaadings. Thea term of his ea. 
mission were not placed bafora us, bab a3 his 
raport is eonfiaod to som3 abssrvatioas ahant 
the subtidenses, the janstion with the 
rivar, ani tha underground sondítions во far as 
they 92011 ba obsarged, wa oan only eansíuds 
thas he was inatrasted to invastigate the 
astual oonlition of the Uolliery with raferanaa 
to the allegations of maliea nui nozligansa 
brought against ths appallanta, Hə seems, 
however, to hava taken ii upon hiaaself to 
examine witnesses at langth on tha waala 
axo. The whole of the oral evidsuse 
printed in tha papar-biok was resorded by 
him, vary mush as if he had basen appointed 
au arbitrator, It ia uniatisfastory Ghat 
those вһатдәз of improper working should 
һата been decided on evidense taken in 
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‘this way. But what happened was this. The 
appellants made some initial objection to the 
^ witnesses being examined by the Commie- 
sioner et the Colliery and they may have 
subsequently repeated the objestion. But 
when the ease same before the learned 
Subordinate Judge he appears to have been 
willing to take the evidenee over again 
himself. He states in hia judgment that, at 
the request of the Pleaders of both parties, 
he “agreed to determine the amount to which 
the deeree-holder might be entitled on the 
evidenae resorded by the Commissioner as 
aleo on the report relatiog to the Іова inspea- 
-tion.” . The report referred to seems to be 
the learned Subordinate Judge's note of hia 
own inapestion, The parties having tbus 
assepted the evidence resorded by the Oommis- 
: sioner as evidenee duly taken in tbe sause, it 
` is idle now for the appellants to take exeep- 
tion to that evidence, The evidenee must 
be treated as evidence resorded by a Commis. 
sioner appointed for the purpose of examining 
witnesses, It is open to parties to agree вв 
to the materials to be plased before the Judge 
for his decision, and if the Judge asts on 
sush agreement, he does not thereby delegate 
his funetions as a Judge. We aesept in 
' their entirety the principles laid down іп tha 
eases of Shadhoo Singh v, Ramancograha (3) 
and Ham Narain Singh v. Odindra Nath (4), 
, but the present aace із distinguishable on the 
faots from.thore cares. No question of juris- 
distion or material inregulerity arises here and 
we deelined to allow the learned Vail for 
- he appellant to raise any objestion to the 
proceedings of the Commissioner whioh were 
not urged in the Court below. 

We come, then, to the specific awards made 
"by the Subordinate Judge. Аа to the 
, amount awarded for the ingreas of river 
‘water into the mine, we are of opinion that the 
‚ evidense entirely fails to support the charge 

of malise or the eharge of negligence on 
` whieh the learned Vakil for the respondent 
. preferred to rely before us. The existense 
of any ebannel between the river and the 
. mine was apparently not suspeated by thg 
respondent himaelf till February 1918. We 
. know nothing of the stafè of the mine at 
the spot where the water enters subsequent 
e 
(3) 9 W. В, 83 at p. 86, 
» 18 Tad. Сав. 440; 17 C, W, N. 869; 15 6, L. 


INDIAN OASES, 


r 


(190. 


to January 1914 when the Tnepeetor of 
Mines notised some  rereolation of water, 
It is surprising that it never reems to heye 
oseurred to the learned Subordinate Judge, 

that the formation cr enlargement of the 
sbannel may bave been dup to natural eanses, 

The Subordinate Judge reema to attribute 

great importanee to` the Commissioner's 

report and his own inapestion note, But 

the fast that a bamboo ean be pushed 

through only proves the existense of the 

channel. It does not prove that the shannel 

was artificially made or that up to the time 

when the appellants elosed their workings 

they had not taken sneh Preoautions ва were 

necessary. The result is, that we dieallow | 
the damages awarded in this sonneg- 

tion, 

As tothe damages awarded for improper 
working by robbing pillars whieh is said to 
have led to the subsidences of the surfaee, 
the evidence may be Somewhat stronger, 
but is still, in our Opinion, insufficient to 
justify the award. The question was nat 
argued with referense. to any terms of the 
lesse. The appellants were dealing. with 
their own property and the only alaure of 
the lease to whieh referense was made 
was clause 13, whieh provides that“ if 
there be insonvenieneo to your businese, 
or if you so. wish, or if the soal be 
exhausted, you will be able to relirquish these 
properties at the proper time and aceording 
tolaw.” That elaure was referred to in 
reply tothe argument that it, wag not to 
the interest of the appellants as grantors 
of the lease to do anything likely to injure 
tbe Oolliery, It was snggesfed for the 
respondent that they might have intended 
to foros the respondent to surrender the 
lease, Woe san see no suffisiont reason for 
attributing to them any such sinister 
motive and we are not gatisfed that the 
responsibility of the appellants for the sub- 
sidenees has been made ont. The under. 
ground workings have not been examined; at 
any rate, they have not been properly 
examined. It ів not olear that the prin- 
sipal subaigenees are above the area worked 
by the appellante, They may be due 
to old workings—or, again, they may be 
due to the fast that the Oolliery was left 
eunattended after the appellants relir qnish- 
ed possession. În January 1914, it WaS, 
Bb avy rate, possible to ezplore the interior 


Vol. t VI] 
BALGOBIND MANDAR £,*DWARKA PRASAD, 


of the pits, Ор, to-that time or till 
‘they seased working, it is not, in our 
opinion, established that the appellants were 
guilty of ару improprieties of working 
‘entitling the respondent to damages. From 
the ‘respondents’s evidence it would appear 
that no pumping was done after he re gained 
‘possession till-May 1917. The award of 
damages under this head must also be disal- 
lowed. ' 5 
'* As regards the mesne profits, we find in 
‘reference to the sesond period of possession 
that the appellants raised no eoal before 
January 1918 or after the 31st May 1914. 
The evidence of Srikanta Banerjee as to the 
period before January 1913 ia aorrobo- 
rated by “Mr. David's report. In regard 
to the amount of ‘eoal raised, we agree 
with the  Subordinste Judge that the 
average should be taken to be 600 tons 
a month. . We are not impressed with the 
‘appellants’ raising ` book: or^ aeaeounts. 
"The eoal raised during the first period 
of possession msy not have been as 
mush but the appellants have not given 
us material on whieh we ean ray that dəfi- 
nitely, Weaseeptthe Subordinate Judges! 
‘findings as (о the priee of вов! at the pit’s 
mouth and as to the eost of severing and 
bringing to the surface. Theaward on tbis 
bead must be modified by the disallowanee 
‘of mesne profits for the pericd from 28th 
July to the end of December 1912 and for the 
pericd after tbe 3!st May 1914. Bat, inasmush 
‘aw the time between 2oth July 1912 and the 
end of the year was Ápent in dewatering the 
‘mine and gotting it. into working order, 
the appellants are entitled to soma eom. 
‘pensation on that assount, We assess that 
sompensation at Rs, 4,000. The appellants 
are entitled tc the dedastion of the royale 
ties due uoder tha lease in respset of the 
whole of the two periods in reapest of whish 
the respondent elaims. 

Аз the appollants were in pcsyassion nader 
a bona fide elaim of title and not "without 
any eolour of title" or ‘ina manner wholly 
‘unauthorised and unlawfu;" we are of opin: 
ion with the Subordinate Judgee that they 
are entitled to the allowanses which we have 
mentioned. The authorities are conveniently 
eollested in MaeSwinney on Mines (4th 
Edition, pages 537-540). In India there is 
no roason why the measure of damages 
bouli depend, aa it appears todo in 
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"England, to some extent on the nature of the 


remedy sought, or why any distinetion should 
bs made in this respset “between a suit for 
damagea for trespass and a suit, for instanoe, 
for assounts. x 

No alaim to an allowanee for trade profits 
was madein the Court below and we eane 
vot ‘allow any gush olaim. ‘ 

The deeree of the Court below will be 
modified in the matiner indieated. The parties, 
we think, should pay theirown sosts of this 
appeal and of the Oourt below. 


B.N. & Ј. Р. 
Decree moitfied. 
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Co-owners—Tenant inducted by one co-owner— 
Right of other owner~ Joint possession —No presumption 
of creation of tenancy by long acquiescence by landlord 
—Landlord and tenant--Tahsildar, when can recognise 
tenancy. A 
' Where a tenant has been inducted into the land 
only by the L2-nnnaslandiord, the 4-annas landlord is 
entitled to get joint possession with the tenant so 


inducted. «87, col. .] 
- Where & е of а landlord has по authority • 


from his landlord to recognise a tenancy his act in 
granting а receipt for rent to a tenant cannot amount 
to recognition of the tenancy. [p. 57, col. 2.] 

The fact of а tenant’s occupation of а land 
for 9 years acquiesced in by the landlord does not 
lead to an inference that tenancy was created in 


favour of the tenant, [p. 57, col, 2.] | 
Appeal from a desision of the Subordinate 


Judge, Manbbum. , 
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JUDGMENT, 

Ross, J,—This is an appeal by the defend. 
anta frat party. - - The plaintiffs вте the 
owners of 4.annas share in Monza Bareuni 
Kalan, ‘The defendants gesond party Bre the 
owners of the remainiug 12 annas and the 
defendants ‘fret party are said to Бе! tenante, 
The suit relates to 143° bighas of land 
whieh was formerly under wator but ‘heeame 
6i for tp in 71314. The presenf 
village. 
Marwaris, Kedar Mal “aud Nemraj, in 1391. 
Certain proceedings in partition were started 
in: 1907 but were never completed. "The 
defendants‘ frst party are said to have taken 
possession of the lend in suit in 1317 without 
any legal vight so far as the plaintiffs’ 
share is sonserned, and the suit has been 
brought for reeovery of possession or for 
possession jointly ‘with ^ defendants first 
party or defendants seeond party with meane 
profits. 

The defenee of the defenlante first party 
was that settlement of ‘the land in suit 
was taken from all tbe proprietors at an 
annual rental of Re, 174-2°15 ganias in 
1316, and that since then these defendants 
have been in possession as tenants, 16 was 
further alleged that the plaintiffs" predesesora 
had ‘granted ` а төзөїр& for rent to the 
défendants and that in the partition papers 
these defendants were resorded as tenants of 
the "land. Of the defendants second party, the 
owners of 8.вппав share, in their written 
statement, acknowledged the tenancy of the 
defendants first party, and the owner of the 
remaining 4-annas did" not enter appearance. 
1 may, tharefore, ‘be taken that as regards 
l2.annas share the defendants firet party 
ars resognised 88 tenants, The learned 
Subordinate’ Judge found that there ‘had 


rent" Tad been “notually reacivod by them 
and that in : apy баве: ‘tbe гебөїр& granted’ by 
their Tahsildar was Dot a reaognition of any 
tenancy. "He ‘sonsequently beld that the 
plaintiffs were entitled to*a desree for joint 
possession of a -annas share ín the laud in 
dispute with the defendants first party and to 
mesne profite, 


Two main grounds have bebes in” 


appeal, It is eontended, in the frst place, 
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that..on the fasts found, the plaintiffs are 
not entitled to в desree for joint роввоввіоп, 
and that their only remedy i is to reseive rent 
or в partition. Relianee is. m on the 


Sat Narayan Singh у. Anant n rosad (0n. 
argument briefly j je that as ‘to ghe rights 
whish one tehantvin-sommon has against 
another tepanf- п gommon - who has ‘taken’ 
possession, the rale is that nolegs there is 
actual ouster, no astion of trespass will lie, 
but only an aesount. The prinsiple is 
that the 80- tenant ig doing nothing. but 
what ia lawfal i in putting the land to the 
use for wbigh i$ ie intended, namely, tke 
prodnetion of srops. It ія "further argued 
that 16 is immaterial whether the so-tenant 
does this by raising the erops himself or by 
letting the land toa ienant. 

Now, tte defendants first party in this ezse 
allege that they took settlement from all 
the proprietors. This has been found against 
them, ' it i is found that they took séttlement 
only from the 12 annas landlords. Tt is not 
alleged that the lé-annas- Гапа! зр ів sertled 
the lands with them as 16 anuas ‘landlord, 
Consequently, as to 4 annas ot the heldiog, 
they have no settlement at all and there 
is no authority. for saying that, in ‘such 
eironmstanees, the 4-annas landlord, who 
has not made any settlement, is ‘not entitled 
toa deeroe for joint possession, The deeision 
in Wateon’s case (1) does not support any such 
proposition. In that ease the essential faets 
were that one of the tenants:in-sommon was 
in &atnal oesupation of part of the estare 
and cultivating it as if it were hie separate 
property, and that the other tenant in-som- 
mon attempted to some upon the property in 
'order to sarry on operations irconsistent with 
tbe eourse of 'sultivation i ip which ¢he former 
had been engaged. Neither of these elemen|s 
їз present here. Similarly,in the газе c of Madan 
Mohan ‘Shaha v. Rajab АЙ (2) thie go- gbarer 
landlord who had mada ‘the settlement b bad 
been in exclusiva ‘possession of the tank, 
the subject matter of the suit, and had 


(1) 18 C. 10; 57 I A. 110; 6 
Ind. Dec. ix. 8) 7 (P. 0). 

(2) £85 O 22. 

3. #2 Ind. Cas. £06; 19 C, L, J, 118; 
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settled. it as having, been in exelusiye posses. 

sion. The : same prineiple is to be found in 
Dakhyayani Debt v, Mana Raut (3) where 
the landlord who made the settlement had 
taken possession of the land, apparently 
without any protest by his во sharers, and, in 
the ordinary course of management, bad made 
the settlement with the plaintiff, Moreover, 
ali that waa ‘desided in that sase was that 
the plaintiff hed the status of a raiyat, and 
that is not “disputed i in the present ease, On 
the other hand, the deeision i in Sat Narayan 
Singh v. Anant Erosad (4) is against the 
appellants’ eontention. The oases on the 
subjeot were there dissussed and it was held 
that one remedy open to the во-ќепапё was а 
dceree for joint possession. And in the gase 
of Radha Proshad Wasti v. Esuf (o) it has been 
held that no man haa a right to intrude upon 
Ijmalt property againgt the will of the 
eo-sharers or any of them. It i is argued that 
the defendants first party have the right to 
the possession of an undivided 12. annas 
share inthe land in suit. This is true, but 
it igin no way inconsistent with a deeree for 
joint possession in favour of the plaintiffs, 
In my opinion, therefore, the Grat sontention 
fails, 

The seeond argument is on the merits of 
the sase. It is “sontended that from the 
sonduet of the parties it shoald be inferred 
that all the proprietors sonsented to the 
settlement, espesially in view of the fasts 
that the Tabsildar of the plaintiff.’ predases- 
sors granted a receipt and that the defendants 
firat party were in undisturbed possession for 
9 years. Now, with regard to this reseipt, 
the learned Subordinate J udge has found, in 
the firet plaee, that there is no satisfastory 
proof that any payment of rent was astually 
made, and this finding has not been attasked 
on appeal. The evidenea is redueed to the 
uneorroborated statement of a single witness 
and, in the eircumstanees of this ease, in 
view of the relations of the parties, it is 
‘difficult to aesept sueh evideneo as sufüsient. 
Bat even if this reseipt is taken to be a 
reeeipt for money actually paid, it does not 
lead, in my opinion, to any ipferense that a 
tenaney exists between the plaintffa and 
the defendants first party. It is argued that 
the defendants da not rely upon this receipt 
ава recognition of their tenaney in the «qnse 


y 70.414, 90, L, в, а 3 Ind, Dec, (N. 8) 
ЗІ " . 
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ia whish the transfer of в non-transferable 
holding is required to be reasgnised; bat I 
ean see no diffareass," The raseip$ ia relied 
upon as binding the landlord throigh the 
aet of the Tahsildar aud preventing him 
from denying the relationship of landlord 
and tenant. Now, the rasaipt granted by a 
Tahsildar sannot hava that effoat, In Debi 
Deyal Pandey v. Ram Sakal Pathak (6) the 
law on this subjest was gonsidered and the 
rule was deduead that, where the Tabsildar 
has not authority from the landlord, his aot 
in granting в reesipt eannat amouht to 
recognition. 

From the fast that the dafondants' oseupa- 
tion of the land was naquiesoad in without 
remonstranss for 9 years, it is argued, on the 
authority of Netyanund Ghose v. Kissen 
Kishore (7), that the defendants must be 
treated as tenants, That was a suit by the 
landlord elaiming rent and the exesution of 
a kabuliyat from a person who had osenpied 
land within his Zamindari, and it was held 
that а tenansy existed and that the tenant 
must comply with the requirementa of the 
tenaney. The ground of the deoision is that 
it is nob open 6, а person oesupying land to 
plead in answer to a slaim for rent that he is 
a trespasser [See Hallett's Estate, In re, 
Knatchbull v, Hallett (8)], Bat there is noth. 
ing to prevent the landlord fram taking thia 
plea, Consequently, no tenaney ean be infer- 
red here, ` 

Mush was made of the failure of the 
plaintiffs to produse their eollestion papers. 
Evidence was giventbat these papera had 
been stolen, and.if was eontended that the 
evidease was inauffisient, That may be so, 
bnt itis for the plaintiffs to aay what papers 
they will produse. Tha defendants never 
sought discovery of these papers and no 
inference ean be drawn against the plaintiffs 
from their non-produetion. 

The entries in the Batwara papers are 
referred to in the written atatement and i$ was 
argued that these raise a presumption of a 
tenansy. But evidenae has been given by 
plaintiff! witness, Beehn Lal Das, Tahsildar, 
that the name of Balgobind Mandal ia not 
in these papers and that the lands in suit 
are reeorded as Guir Макта of the Maliks, 
T. O P Ind, Cas. 644, 2P, L. T. 4; 4 (1921) Pat, 

i?) W. В, 1864, Act X Rul. 82. 


48) 41850) 13 Ch. D. 6yGat р 727,49 L. J, Ch. 416; 
42 L, T, 421; 23 W, R. 732, 


t 
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The Butwara Khasra itself is not produeed 
and there is no evidense to support the 
allegation in the written statement, Indeed, 
it seems doubtful on: the whole evidensa 
whether the defendant No, 1 is a bonz fide 
tenant at all. He is related to one of the 
defendants seaond party, Madan Mandal. There 
is evidenee on both sides that for all settle. 
ments made sinse 1314 kabuliya!s have been 
exesuted; buf in the present ease no kubuldyat 
is produced. The erops are left at Madan 
Mangal’s Cateherry and in all probability 
Balgobind is merely his nominee. Therefore, 
on the merits also, if seems to me that the 
appeal must fail. i з 

I: would dismiss this appeal with eoats. 

Covite, Ј.—1 agree. 

P, D. & 7. Р, ` Appeal dismissed, 


LAHORE HIGH COURT. 
Sxoonp Оті APPEAL, No.-1384 cr 1991. 
Desember 15, 1921, 

Р, евепі :—Mr. Justice Abdul Raoof. 
SAHIB DIN—DEFESDANT— ÁPPELLANT 

j VETEUS 
RAJA AND CT4ERS—PEAINTIFES AND 
NAWAB AND ANOTBE&— DEFENDANTS 


— RESPONDENTI. 
Custom—Alienation—Necessity —Proof—Enquiry, - 


An alienee is not bound to soe to the appli- 
cation of the money paid by him as ‘considera. 
tion for the alienation. But an alienee who deals 
with a person witha limited power of alienation, 
must satisfy himself that, if money is required for 
the liquidation of an alleged debt, there ia in fact 
such a debt in existence. [p. 69, col. 1:] 

The onus of proof of the validity of an alienation 
of an ancestral land by a male proprietor always 
lies, in the first instance, on the alienee whetber he 
be a third party ог а person whose debts have been 
paid off by the alienation. [р. 59, col. ?.] 

Second appeal from a desree of the 
Dietriot Judge, Jhelum, dated tke 3rd 
Marsh 1921, affirming that of the Senior 
Subordinate Judge, Jhelum, dated the 18th 
Oetober 1: 20. 

Lala Amar Nath Ohona, for the Appel. 
lant. 

Dr. Nand Lal, for the Respomdenta, 

JUDGMENT.—This cesond appeal has 
arisen out of а suit for а declaration to 
the effeot that э oertain land sold eby the 
defendant Ng. 1 by a sale-deed dated the 
29th Marsh 1920 was alienated without 
neeessity and withont sonsideration. The 
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plaintiffs slaimed to be his near eollaterals, 
The aonsideration resited in the sale deed 
consists of two items,uamely, (1) Вз. 440.0-0, 
due on two mortgagas—the dates of the 
two mortgages are not mentioned in the salg- 
desd, bat the names of the mortgagees 
and the amouit seeured are mentioned, 
and (2) Rs, 860-0-0, said to have bsen 
paid in oash before the  Sub.Registrar. 
The suit was resisted by the  defendanta- 
vandees on the ground that there was 
eonaideration and also nasesiity for the 
alienation, The Oonrt of first instansa want 
iato the  evidenae on the record and 
arrived at а desision adverse to the defend. 
ents-vandees, Ќо the judgment of the 
First Oourt ia to be found the following 
passage to whieh, rightly, a strong objee- 
tion has been taken :— 

“Tt is not merely existense of debt that 
protests a vendee but it is the discharge 
of the debts or payment of jast antesedent 
debts that protests him," 

This does not appear to ba а asorrest 
proposition of law. It is not the duty of 
an salience to see to the application of the 
money, but an alienee, who deals witha 
person with a limited power of alienation, 
must satisfy himself that, if money was 
required for the liquidation of an alleged 
debt, there was in fast sueh а debt in 
'existenee, The judgment of the Court of 
first instauee, though somewhat involved, 
eertainly indioates that the learned Senior 
Sub.Judge intended to find tbat the oon. 
sideration for whieh the sala was effosted 
bad nct been estabiished. The learned 
Sabordinate Judge went into theevidenee 
in detail and arrived at the following 
finding :— 

"Tha sonolusion I arriva at is that the 
sale is not probably for aonsideration, it 
is sertainly not for neseasity.” 

In appeal the whole question was dis. 
cussed again and the learned Judge of tLe 
Appellate Court laid down the following 
proposition in his jadgmant:—  - 

"ft is, however, necessary for them 
(vendees) t° prove that genuine dehts 
existed for the dissharge of whish the 
sash item was paid to the vendor." ` 

After laying down this proposition the 
Court goes into the evidenoe and holds: 
“In my opinion the whole fransaetion ii 
most suspicious; and, further on, the Court 
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observes: "In my, opinion the vendees 
have failed to prove that: the sale was 
for sonsideration asd  nessssity." The 
judgment and the deeree of the Oourt of 
.first instance were assordingly upheld uy 
the lower Appellate Court. 

'Oue' of the vendees has some up in 
sesond appeal to this Court, It has been 
eontended on his behslf that thé vendees 
were not bound to see to the setual ap. 
plisation of the money paid as eonsidera- 
tion for the esale-deed, and this con 
tention,- as I have already observed, is 
quite oorreat. It was, however, nesassary 
for the vendees to prove that the debts 
mentioned in the sale.deed  aotually did 
exist and that there was necasagity for 
the sale, Mr. Chona in support of his 
argument has relied upon the case of 
Narain Singh v. Surmukk Singh (1). Ia 
the judgment of Mr. Justice Roe ocesurs 
the following passe ge :— 

"A ereditor advancing the money would 
.be justified in advaneiog a reasonable 
sum if, after due enquiry, he had a 
.bona fide belief that it was required for, 
and was intended to be spent on, a nessssary 
purpose, Baut...he sannot be held responsi. 
ble for the expenditure of the money after 
it has passed ont of his own hands." : 

According to the role laid down in 
-tha above ease, the vendees ought to have 
shown in this ease that, after tbe erquiry, 
they had a tona fide belief that the- sale 
was being affected for a necessary purpose, 
-In this ease it bas been held that the 
Pppellant bas failed to eatablich ovon the 
.existense of any debt, The two mortgage- 
deeds referred to in tbe sale-desds hava 
not been prodused, No application із to 
be found on the reeard showing that the 
vendees ever applied to have those _ two 
dosumente prodgeed, - 

Ав regards Hs. 860 0-0 Mr. Ohona haa 
drawn my attention to the statement made 
by one of the plaintiffs before the fram- 
ing of the issues, in whish he stated 
that there were certain debis due by the 
vendor. No amount is  mestioned there 
nor апу psrtionlars are given. Mr, Chona, 
however, bas argued that, sven if the 
debts did not exist and his clisnt wes 


(1) 104 P. В. 1887, 
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deaeived in believing that сзгёһіп debts 
did exist, be is protested under the law, 


` There ie, however, enfire absence of any 


evidence. on the resord to prove the bona 
fides of the present vendess, In the lead. 
ing Fall Beneh ease reported as Devt Ditta 
v. Saudagar Singh (2) the following rule 
is ‚stated in the hend.note :— 

“That the onns of proof of the validity 
of an alienation of ancestral land by a 
male propristor always lies, in the first 
instanse, on tho alienee, whether he be a 
third party or a person whose debts have 
been paid off by the alienation.” 

.The effeot cf the findings of the two 
Courts below I take to be that the 
defendants havo not disebarged the burden 
of proof whioh lay upon them ascsording 
to this ruling. In this view, it is un- 
nesessary to pureue the matter any further, 
In my opinion, this appeal .is soneluded 
by’ findings of faot and must, bs disinissed 
with sosts, I order ascordingly. 

2. к. & J, Р, | Agreal dismissed, 


(2) 65 P. R. 1500; P. L. R. 1900, р. 322, 





MADRAS HIGH COURT. 
Crvin Misogunasgoss Petirios No, 1202 
cr 1:21. - 
August 12, 1921. 
Present : — Mc.'Justise Oldfield and 
Mr. Justices Ramesam. 
PALANLAPPA OHETTY— 
PETITIONZR 
versus 
SUBR AMANYAM OHETTY AND OTHERS— 
RESPONcENTS., 

Civil Procedure Code (Act V of 1908), О. IX, v. 13 
—Ех parte decree against several defendants— Appeal 
by some defendants without impleading  others— 
Application by defendant not impleaded to set aside 
decree—Forum— Ex parte decree affirmed by | Appel: 
late Court—Decree of Appellate Court, nature of 
—High Court, power of, to emcuse delay in filing 
application. 


Where one of several defendants against whom 
an em parte decree has been passed is not impleaded 
in an appeal preferred against that decree, the 
Appellate Court has no jurisdiction tœ entertain an 
application by that defendant to set aside the 
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ew purte decree, Where he is made в party to the 
appeal, an application to set aside the decree made 
by him during the pendency of the appeal, or after 
it has been disposed of, should be made to the 
Court which passed the decree and not to the 
Appellate Court, Гр. 60, col. 2, 

Where a defendant against whom an e» parte 
decree has been passed, prefers an appeal against 
that decree, and appears in support of the appeal, 
the decree of the Appellate Court affirming that 
deorce cannot be described as an er parte decree of 
that Court, (p. 61, col 1.] 

The proper course for a dofendant seeking to set 
aside an ew parte decree against which an appeal 
hag been preferred, isto apply to the Appellate 
Court for an adjournment of the hearing of the 
appeal to enable him to apply before the first 
Court to set-aside the decree, [p. 61, col. 2.] 

Althongh under О, IX, т. 18 (2) of the Civil 
Procedure Code, as amended by the Madras High 
Court, that Court has power to excuse delay in making 
an application to set aside an ev parte decree, that 
power wil} be exercised only whon there is justiflon- 
tion for failing to make the application in timo. [p. 
61, col 2.1 

Sadaya Konan v. Annamalai Udayan, 29 Tnd Cas 
459, 2 L. W. 529 and Ramachandra Mallya v. 
Narayana Hegade, 42 tnd. Cas, 972: 9 L. W 10; (1817) 
M,. Ww. М, 808; 22 M, L. Т. 480, dissented from, 


Petition praying for an order direeting 
inier alia .thaé the єл parie desree ‘passed 
against the petitioner by the Temporary 
Subordinate Judge, Sivaganga, dated 8th 
February 1919, be set aside and diresting 
that Original Sait No 95 of 1916, on the file of 
the said Court.be tried and dispoesd of on the 
merits, 

FACTS appear from the judgment, 

Messrs К, Ramechandraand К. 8, Lakshmana 
Aiyar, for the Petitioner.—In Palautappa 
Ohejy v. Subramania Oheity (1) the High 
Court disallowed petitioner's applisation to 
set aside the ex parte deeree while the 
appeal was pending. Now that the appeal 
bas been disposed of, there is nothing to 
prevent the petitioner renewing his appli- 
sation. See Ramachandra Mallya v. Narayana 
Hegade (2), Sadaya Konan у. Annamalai 
Udayan (3), — 

Mensre. O. Р. Anantha Krishna Iyer ard 
О, & Vencatechariar, for the Respondents 
referred to Kumud Nath Roy Chowdhury v. 
Jatindra Nath Ohowdhury (4), Sarut Ohandra 


(1) 62 Ind. Cas. 755; 18 L, W35!0; (1921) M. W. 
N. 809; 41 M. L, J. 90; 44 M. 781; 30 M. L, T. 
181. : 

(2) 42 Ind. Cas. 972; 7 D. W. 10; (1917) M. W. N. 
808; 22 M. L Т 480. 

18) 29 Inds Cos. 458; 2 L. W. 529. 

(4) 9 Ind, Cas, 189; 38 C, 394, 18 C. L, J, 221; 15 
O. W, N. 899, 
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Dhal v. Damodar Manna (5), Damólar Manna 
v. Sarat Ohandra Dhal (6). 
JUDGMENT, 

OLDrFIELD, J,—1 agree with the judgment 
whish my learned brother is about to deliver 
and have nothing to add to it. 

Rouesam, J —' The original sait (Original 
Suit No, 95 of 1916) out of whieh the present 
petition arises was filed against three defend. 
ants. The sesond and third defendants not 
having appeared in the suit, the desrée 
whieh was passed against all the defend- 
ants was an 22 parte decree, ao far as the 
second and third defendants were вопозгцей. 
The first defendant filed an appeal to this High 
Court in whieh he impleadel the sesond апа 
third defendants as respondents. While the 
appeal was pending, the sesónd defendant ap- 
plied in this Court Palaniappa Ohstty v. Subra. 
manta Oheity (1) to set aside the ez parte 
deoreo, Тае petition was oonsidered along 
with the appeal and was dismissed by Wallis, 
O. J., and mylearned brother. Their Lord. 
ships were of opinion that, during the 
pendeney of an appeal, an applisation to set 
aside tbe ex parte decreo of the First Court does 
not lie inthe Appellate Court bat ought to be 
filed in the Firat Court. 

Now that the appeal is disposed of, the 
second defendant renews his applieation, The 
plaintiff objesta on two grounds, (a) that 
the applieation does net lie here; ‘and (b) 
that itis barred by limitation, (a) Taking 
the first point, the several possible cases 
that may arise may be eonsidered in order:— 
(1) When the defendant who did not appear 
in the Firat Court is not impleaded in appeal. 
Obviously, this is a oase where the Appellate 
Oourt has no jarisdistion to deal with an 
applisation to set aside theca parie desreé: 
Vide Ramachandrs Mallya v. Narayana Hegade 
(2), Indu Meah v. Darbaksh Bhutyan (7) and 
Heilot Khasia v. Karan Khaeiani (8), When 
he is madea party to the appeal and the appli- 
sation is made while theappeal is pending, In 
this ease, too, the First Court seems to me the 
proper Court in whish the application has 
to be made. I agree with the reasoning of 
Wallis, O, Js, and my learned brother in the 


(5) 12 C. W. N. 885. 
„ (8) 8 Ind. Cas. 468; 18 C. W. М, 846, 

(7) 10 Ind, Cas. 27$; 14 0, L J. 42; 16 0. W.N. 
98, ; 

(8) 18 Ind, Cas, 877; 16 О, L.'J. 241, 
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order already referred tb [ Palaniappa Oh«tty 
v. Subramania Oketty .(1)], Of the eases 
now mentioned by the petitioner, Sadaya 
Konan v. Annamalai Udayan (3) and Rama- 
chandra Mallya v, Narayana Hegade (2) 
were not then eited and Mathura Prasad v. 
Ramch iran Lal (9) was oited and sonsidered, 
Iam unable to agree with thetwo former 
desisions, The desisions in Kumud Nath Roy 
Ohowdhury v. Jatindra Nath Ohowdhury (+) 
(sited in the former order) and Sarat Ohandra 
Dhal v. Dawoiar Manna (5) affirmed in 
Letters Patent Appeal in Damolar Manna v. 
Sarat Chandra Dhal (6) also cupport this 
view. Where he is made a party to the 
appeal but tbe application is made after 
the sppeal is disposed of. even in such 
а ea:6, the language of O. IX, r. 13, 
would point to the First Court as the pro. 
per Üourt for making the applieation, a eon- 
sideration adverted to, but to whieh, I think, 
with dae deferenee, sufiteient weight has not 
been given in Sadaya Konan v. Annamalat 
Udayan (3). 
Sankara Bhatta v. Subrayar Bhatta (10) and 
Dhonai Sardur v. Tarak Nath Ohowdhury 
(11) has been sonsiderably weakened by the 
sritisism of the former in the prior order 
by Wallis, О, J., and my learned brofher. 
We, must. remembar that in the diseutsion 
of this question, it must ba assumed that 
the defendant who was absent in the First 
@ourt appeared in the Appellate Court, for, 
if he was absent in the Appellate Court also 
[O. XLI, г. 17 (2)! ап applisation to, set 
aside. the appellate ez parte desree would 
lie under О. XLI, т. 2: and Artisle 169 
(not Artiele 164) of the Limitation Act 
would apply. On this assumption it is diffi. 
eult to dessriba the appellate deeree as an ec 
parts deeree of the Appellate Court exsept by 
a straining of language whieh 1а not justified; 
and, if it aan ba во deseribad, the petitioner 
would have a sqsond period of: limitation 
under Artisle 164 starting from the appel. 
late deoree, an anomalous result whieh eould 
hardly have been intended by the. Legisla- 
ture. 1it-may.benrged by the petitioner that 
it is equally anomalous if the. First Oourt has 
jurisdietion to set aside- aa es parts desraa 
after it is affirmed by the Appellate Court. 
Bat, in reply to this apparent anomaly,£ would 
(9) 28 Ind. Cus. 26:; 87 A. 203; 13 A. L. J. 283. 


(10) 30 M. бза 17 M. L. J. 488. » 


(11) 6 Ind, Cus. 025). 12 0.1.9, 53, 


е 


The weight of the deeisions in- 
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urge two sonsiderations, (1) an applieation 
after the disposal of the appeal; tc set aside 
the ex parie desree of the First Ооп san 
hardly be in time and ean arise very rarely. 
The Legislature might well bave been sontent 
not to antisipate and provide for a базе 
which is most unlikely; (2) in sush easer, the 
proper sourse of the applioant would be not 
to wait till the disposal of the appeal but 
to get an adjournment of the hearing of the 
appeal to enable him to apply before the 
First Court to set aside the ex parte dearee. 
Sueh an applieation for adjoornment might 
well be granted if he is in time [whieh “is 
not the ease with the former petition, 
Palaniappa Ohetty v. Subramania Ohetty (4)). 
These remarks lead me to the next point, 
tiz, limitation. 

The present petition is elearly barred by 
limitation. No doubt, under О, IX, r, 
13 (2), (as amended by the Madras High 
Oourt) we have power to exeuse the delay, 
But even the former petition filed during the 
pendeney of the appeal was ont of time. 
The petitioner failed to apply in time in any 
Court and no justifieation has been attempt- 
ed before us for sush failure, The petition 
is, therefore, elearly barred and is dismissed 
with the eosts of the plaintiff, 

M, с. Р, 

W, С, А, 

Petition dtemissed, 


etree, 


OALOUTTA HIGH COURT, ° 
APPEAL FROM APPELLaTE кокке No, 1418 
or 1919, 

August 27, 1990, 
Present :—Mr. Justice Walmsley and 
Mr, Justice Onming, 
Srimats SASHIBALA DEBI. 
DasrrNDASI—AÀPPEL.ANT 
tersus 
` Srimati AMOLA DEBI AND OTHERS— 
PLAai NHEES— I ESPONDENTS, 

Landlord and tenant—Residentlal holding—Dortion 
planted with fruit-bearing trees, if alters character ci 
holding—Presumption of permanency—Statement in 
daxhilas, evidentiary Yalue of. 

ho whole erea-of а rosidential holding caunot 
ordinarily be covered with buildings , tho fact, there. 
fore, that thg surplus land is planted with fruis-bearioy 
trees does not alter the character of the holding. [r. 
02,001] . .. ° 
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NARAIN SINGH t£, БАЈ KUMAR SINGH. 


The evidence afforded by the dakhilas (vent receipts) 
as to the nature (non-permanency) of a idee is 
nob to be regarded ав conclusive. [p. 62, col, 2.] 


-Appeal against ө 'deeree 
tional District Judge, Hooghly, at Howrah, 
dated the 4th of April 1919, reversing that 


of the Munaif, First Court, at Howrah, dated - 


the 18:h of March 1918. . | 

Babus Shtb Oh. Раі, Hart Ch. Ganguly 
and Manmatha Nath Pal, for the appellant- 

Babus Surendra Oharan Sen and Homendra 
Oh, Sen, for the Respondents, 

JUDGMENT.—This appeal arises T) of 
a stit for ejestment, and it is preferred by 
the defendant. The suit. was dismissed in 
the First Court, but deereed on appeal, 


‘The plaintifi'a сазе is that defendant is in 
'oseupation of a plot measuring about bwo 
coitahs, as a tenant-at. will. 

. The defendant raised several pleas in her 
written statement but we aro only coneerzéd 
with two, The first is, that the holding of 
the plaintiffs in whieh the two cotieh plot 
is eomprised is an agricultural holding in 
the sense that it ie, used for .hortisultural 
purposes, and the gesond is, that the tenancy 
was oreated before the Transfer of Property 


Ast same into foree, and that a presumption 


of permanensy ought to be drawn, 


In regard to the first sontention, it is 
admitted that the “two coh plot із used 
by the defendant solely for residential 
purposes. The rest of the'holding in whish 
it is somprised has в number of houses on 
it, and also has several frnit trees growing 
on it, The learned Judge has held that 
the plaintiffs’ -holding is mainly used for 
residential purposes, and that the evidense 
does not justify the finding that their holding 
is a hortieultural holding; granted that this 
finding of the lower Appellate Coürt is one 
. that eanbechellenged in sesond appeal, I 
think it is obviously sorreet. The whole area 
of a residential holding sannot, ordinarily, be 
sovered with buildings, ‘and the faot that 


the surplus land із planted with fruit. 


bearing trees does nos alter. the eharaeter of 
the holding, 

The learned Judge' 8 finding on the sesond 
point is that there is no pur Fed plaintiffs’ 
tenaney, “or the teraney.’. of: defendant's 
predecessor, was ereated. before the pissing 
pf the Transfer Property Act. All that is 
known of (he defendant's tenaney is that 


of the Addi. 


, presumption that the-tenansy was 
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Rehaki Dasi held the fand in 1291 B, S., that 
is, in 1884, and thera is nothing to show 
that the tenacey existed before that year. 
It is urged that, under the cirsumstansoes, 
there is a presumrtion that the tenancy is 
mush older, and that in ita origin if was 
intended to be permanent, and attention is 


drawn to the sase of Surendra Nath Roy v. - 


Dwarka Nath Ohakravarty (1) in regard to the 
remarks made by the lower Courts abont the 
dakhilas, In view of tbis authority, I think 
that the evidenas afforded by the dakhilus 
is not to be regarded aa eonelusive, bat bash 
the Courts hold that, quite apart from the 
entriss in the dıkhilas, the siraumstenses ‘do 
not warrant the presumption of permanensy. 
They point out that the siraamatanae: ara 
different from those in the case of Mohoram 


. Bhéikh Ohaprast v. Velamuddin Khan (2), aud 


I think they are right, for in that ease the 
defendants wera able to oarry their tengney 
bask, to a very early date. 

I think, therefore, that the learned Judga 
was right in holding that the defendant's ton- 


aroy wasareated after the passing of the : 
Trazsfer of Próperiy Ast, and also in holding ` 


that the eironmatanees do not ^ warrant: the 


origin of a permanent eharaster,: 


In my opinion,-the appellant has. ной. 


show that the judgment of the lower - Appel. 


late Court is wrong, and I think- "tat - fhe * 


appeal should ba dismissed with eos(à, ^ e! 
Ov «128, J.—I agree, : 
B.N,- - ecd y disinissed; 


a) 50 Ind. Gas. 868; 240, WN, 1; (1919) м, W.N. 
8114P O 
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ALLAHABAD HIGH COURT. 
Бесохр Отти, Аррялт, No. 454 of 192), 
» February 2 , 1922. 
~ Present: - Mr, Јавне yen and. 
Mr, Justise Gukul Prasad. 


NARAIN SINGH ax. T m 


—G4APPELLANTS, 
versus 


| RAJ KUMAR SINGH ax orm ^ 777 


- Pt£AINT.PFS anD Musam nat. JAGTA Я 
.KUAR asp OfnERi— - 
. Ders-p- уда баро DENTS. 


Hindu Law—~ Woman's estate Daughter, right: of, 10. 


in. ita $ 


DE 
(2) 13 Ind. Cas, 606; 16 OW. N. i 15 0. L. Te. , 


Vel, LXVI] 
NARAIN PIRGH 6, RiJ KUMAR SINGH, 


bargain away her son's eafate—Minor party to suit— 
Guardian not appointed —Compromise, effect of—Res 
judicata, Я А 


A Hindu daughter in possession of a daughter's 


estate cannot bargain away her son's right which 
is only a spes successionis. [p. 64, col. 2.] 

. À minor cannot be considered a тагу toa suit 
so long ав a guardian for him has not been appointed 
in the case and cannot be personally bound as. a 
party by any compromise decree arrived ‘at’ before 
the appointment: of a guardian. [p. 64, col. 2.] 

A compromise entered into by a Hindu daughter 
in possession of the whole property by inheritance 
to her father, the last  male-holder, whereby а 
certain portion of the property is given to the 
daughters of a predeceased member of the family 
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on the 200b June 1911 “ deseived her, and 


‘caused herto file а eompromise" by wbish 


she admitted their right to half the property, 
whish is now the eubjest of dispute, The 
suit was deerced aesording to the sompromise 
and their names were recorded against half, 
On loth Septemter 1912 these ladies 


. executed a mortgage, whioh was “ fiatitiong 


with the full knowledge that they have no right to - 


it, is nota family arrangement binding on her ron, 
Ёр..64, col 2] 
The mere 
minor son who is quite an unnecessary party to 
suit, wil not make the decision against her in 
that suit res judicata against her son, [p 64, col, 2.] 
Second appeal from a deeree of the 
District Judge, Azamgarb, confirming that 
of the Subordinate Judge. , . 
.Mr. 19501 Ahmad, for the Appellants. _ 
Mr. Peary Lal Banerji, for the Respondents, 
JUUGMENT.—Tbhe: following fasts | are 
admitted, Dawan and Budkan Singh were 
brothers, Dawan died leaving him suryiy: 
ing .a widow, Musammat Kbaira, and two 
daughters, the Musammats Kalwanta and 
Maktola,- On his death his widow’s name 
was recorded against half the property that 
had - originally. belonged to Ranjit Singb, 
the father of the above mentioned brothers. 
Budhan -bad two wives, Musammats Palti 


fact that -a Hindu daughter joins her 


and withont sonsideratior,” in the name 
of Narain Singh. The relief claimed in this 
suit was а declaration thaton the death of 
Jagta, plaintiffs are owners of the property 
in dispute, and prayed that tbe mortgage 
be "‘sancelled ” as against the plaintiffs,« 

They made Musammat Kalwanta (Makrola 
being dead) defendant first party, Musan- 
mat Jagte, defendant reeond party, and 
Narain Singh and his sons, defendants third 
party, 

The main defenee to the suit was that 
Dawan Singh and Badhan were separate, 


„ and.bis widow’s namo was entered against 


her late husband’s own share as his heir: 
that on her death, the widows of Bhudhan 
wrongfully got possession of this property ; 
that Musammat Maktola and Kalwanta then 
brought their suit against Jagta and plaintiff 
No.. 1, Raj Kumar Singh ; thesnit was pro- 
perly eompromised: and the right of 


. Maktola and Kalwanta was admitted and 


deoreed: Then eame the mortgage to 
Narain Singh, whereupon Musammat Jagta 


г brought a suit, in whieh she joined Raj 


~ 


, Kumar Singh ‘as so-plaintiff, to have the вош: 


and Samarkba, and by the latter a daughter . 


Musammai Jagta who was the mother of Raj 
Kumar Singh, plaintiff No. 1, and two other 
sons who are now dead, who were also plaint- 
iffa. . И А : i 

The plaintiffs (who are all minors) 
brought. this suit on ‘the allegation that the 
two brothers, Dawan and Budhan, were joint, 
and that on the death of Dawan, Budhan 
sugceeded tothe whole property by right of 


‘survivorship, ahd that Musammat Khaira's. 


_(Dawan’s window's). name was recorded 
against halfonly for ber aonsolation. -After 
her death, and Budhan’s death, the names of 
his widows were resorded against the entire 
family.property. Oa their death Musammat 
Jagta Kuar sussseded to a davtthter’s estate 
and the name of the plaintiff was resorded 
against the whole property, Tnen Musammats 
Kalwanta and M ktola brougnt a suit agamat 
Musammat Jagta, claiming the property, and 


promise she had entered'into set aside on 
the ground that it was induced by fraud, 
but the suit was dismissed, In short they 
pleaded that the compromise was vali ,8nd 
bound the plaintilis, and that the’ plaint- 


„iffa suit was barred by the rule of reg 


judicata, . 
‘On these Pleadings the parties went to 

trial. The Trial Court fonnd on'the eleareat 

possible evidence, ehicfy dosumentary, that 


_the brothers, Dawan and Badhan, were joint 


and that on the death of Dawan, hia widow 
and daughters hàd no right whatever to 


.sucseed to any property, 


Ivheld the compromise was not binding 
on the plaintiffs as“ there was ‘no real trial 
of the ease and Jagta was not entitled in 
this way to Sompromise the future elaima of 
her issue," Maktola:and Kalwanta had no 
іпсегөвгеп. the property, aad вз the воп ого: 
mise was, fally ірјогіоце to roveesioners,” 
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‘On the plea of res judicata, it beld that 
Raj Kumar Singh was an unnesessary party 
to Jagta’s suit, and so was not bound by the 
desision. It deereed thesuit, On appeal, the 
evidence as to jointness was so overwhelming, 
that the plea of separation was abandoned, 
and the two remaining pleas only werd 
pressed, 

On the first point the lower Appellate Court 
neld, that (1) Jagta had no power to bargain 
away the rights of her sop, following the 
resent Privy Oouneil ваве Amrit Narayan 
Singh v, Gaya Singh (1) and it further held 
(2) that Jagte: had "entered into the some 
promise resklessly withont proteating the 
interests of her minor son.” On the third 
point іб: Беа that " ав the sompromise itself 
is not binding on the plaintiffe," the dismissal 
does not affest the plaintiffe, who " cannot 
forfeit their right to inherit the property 
after the death of their mother on aosount of 
her reekless sondust ", Itupheld the decree, 
The defendants some here in seeond appeal, 
We note that plaintiffs Nos. 2 and 3 and Jagta 
are now all dead. 

An elaborate’ argument has been addresséd 
to пя оп both sides and а large number of 
eases раче been quoted, some of whish may 
not be easily reeoneilable ; but having regard 
to the findings of the lower Appellate Court 
we  bave no difficulty in deciding the 
appeal-and do not propose to discuss these 
rulings. А 

‘The main argument for the appellants is 
(1) the eompromise was bona Ade; and 
until it sould be proved that it had: been 
obtained by fraud, 16 eould not be set side. 
Fraud had not- been proved, (2) The som- 
promise: may be regarded “aaa family вее: 
ment” within the meaning of the well-known 


Privy Couneil cases, and, as вцеЬ, was. bind: . 


ing. Itis said there’ жава bona fide dispute 
between the members of the family. -Jagta 
represented the estate and this was а reüson- 
able:settlement by her by whieh each braneh 
of the-family дое half, 


Now, what are the fasta Р The brothers’ | 


were joint, On the death of Dawan; Войћат 
suseceded to the whole of the property. On 


his death his widows were entitled to a life . 


estate; after them the daughter of Budhan 


(1) 44 Ind. Cas, 493;-16 A. D, J, 225; 28 M. І, T. 
142; 22 О, W. N. 409; 27 О. L. J. 286; 84 M. T4 J. 293; 


4 P; b. W. 221; (1018) М. W. N. 806; 7 L. W, 581; 20 ` 


bom, L В, 546; 65 C. 560; 45 L м 85 р. ©). 
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eame into а life estate and on the birth of 
Raj Kumar Singh, plaintiff No. 1, he was, 


sole reversioner to the whole. This state of 
things depended on whether Dawan and Bud- 
han were separate or joint. In was admitted 
іп the lower Appellate Court that they were 
joint when Dawan died, It follows that hia 
daughters, 


when they filed their suit against Jagta and 
the infant Raj Kumat Singh.’ Soon after the 
filing of the plaint in that suit, the 27th 
June 1911, was fixed for the appointment 
of Jagta as gurdian ad litem to her infant son, 
thema baby in arms, On the 20th: June 
Jagta filed her eompromise. No writter 
statement had‘ been put. in, issues had not 


Maktola and Kalwanta had 
no shadow of slaim to any of the property 


been fixed, nor was any order made 
appointing а  gusrdian ai Ит fob: 
the minor. These fasts spéak for them. 


selves, There wae по  eOntest, 
sonduet of Jagta, who was 
of the whole property and who should. have 
known that the plaintiffs had' no sort of 
alaim, was so presipitate, (although the 
Courts below have held it to be "reokless" 
only), that the inference that the eompromisé 
was obtained impropérly, is almost irresistible, 


and the 
in possession : 


+ 


But, in any süse, as held by thé Privy | 
Oonueil in the'Wasó relied’ on by the. lower - 
Oourt, Jagta sould not: bargain away’ her ` 


son’s right whiéh was‘only a eres successionis, 
It was not’ а settlement of abona fidé family 
dispute sushi ag has’ beén résognised by the 
Privy Couneil, ; 


The minor himself eatnot be eonsidered _ 


a party to thé suit, as no'güardian had been 


appointed. He, therefóre, eanuot be personally : 


bound as а 


z 


desree. — "n 
With regard to the last point, the mera fast” 


praty to the eompromise and -‘ 


that Jagts joined her minor son, who was `` 


quite an unnegessary party, in her ‘anit, will 
not, we think, make the' décision against hér 
res tudicuta against her вор, А 

In the reauit,- the appeal fails and ів 


dismissed with coste, insluding'inthis Court 


-fogs on the higher seale: 


З.Р, 


- ' Appeal dismissed; 
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ABDUL JABBAR U, EMPEROR, MALAN t, MAKHAN SINGH, | 
Ranjan Chatterjea in the ease of Дев Sheikh v 


CALOUTTA HIGH COURT. Emperor (4). Those learned Judges express. 
Овгмткаг Revision Oase No. 628 or 1920. | ly stated that they did not think that 


November 30, 1920. . the matter nead bsreferred to a Fall Bench 
Present:—Mr. Justice Richardson baeause it appeared that Mr. Jnstiee Imam, 
and Mr. Justice Shamsul Huda. who was a party to the desision in Abdul 

ABDUL JABBAR AND oTHERS— Khalek’s case (2), waa also a party to tha 
PETITIONERS desision in Suknandan Singh’s case (3). 

versus . We may adda reforense to the oases of 

EMPERORC-—O»rrostrrk Party, . ^ Talsi Ват v. Emperor (5) and Gurusthay 


Criminal Procedure Code (Act V of 1898), s. 35 ror (6) in both of whish tha 
cl, (8) —Conviction by First Class Magistrate of several Ват у, Empsro (6) 


offences—-Ooncurrent non-appealable sentence for each 99819100 іп Abdul Khaisks cass (2) wis 
offence—Appeal to Sessions Judge, competency of. , dissented from. t 
d RSS $ Oar view assords with the present ourrats 
An appeal does not lie to the Sessions Judge when a of authority, | | 

Magistrate of the First Clase has convicted an accused Th 1 is that this Role must bs 
person of more offences than one and has sentenced  ,, ^29 r esu ЕАН na haya bsen 
him for each offence to a term of imprisonment, which dissharged. The petitioners who hava 

by itself is not appealable, but-the sentences are admitted to bail must surrender and serve 


direoted to run concurrently, - ont the remaining portions of their sentensas, 
Mr. M. А.К. Fazlul Huq and Babu Santosh ` y, p, Rule discharged, 
Ocomar Fose, forthe Petitioners. 


Babu Birbhushan Dutt for Babu Gopal ' (4) 19 Ind. Cas. 610; 40 O. 631; 14 Cr. LJ. 23% 


i О, W. N. 825, 
Ohunder Des, for the Opposite Party. V M s T. ni 9 679; 85 A. 154 1L A. L, 7. LLL; t4 
JUDGMENT,—The only question raised or, І, Ј. 119. 


in this ease is, whetber an аррөљ lies to (6) 48 Ind, Cas. 250; 8 P. L. 7. 183; 3 P. 1. W 
the Sessions Cour! when a Magistrate of the . 249 19 Cr. L. J. 93. 

First Olass has eonvioted an saepused person i 
of more offenses.than one and has sentensed : USE 
him for each offence to, imprisonment. for : 

one month direeting, at the same time, that : 

the. sentenses shonld run  eoneurrently. 
‚Тыв question has’ been before this Court 
before. In the. ease of Bepin' Behary Dey v. : : 
Emperor (1) Mr. Justise Holmwood and Mr, . 


.Justise Sharfuddin held that the sentenees . : LAHORE HiGH COURT. 

, must be taken in the aggregate or added Crisan Bsvision Petition No, 925 
.together and that an -sppeal lay. А similar © : or 1921. : . 
.desision was arrived st by “Mr, -Justise . Novembef 19,1921, А 
. Holmwood and Mr, Jaustiee Imam in the - Present: —Mr. Justise Broadway, . -.., 
: ваве of Abdul Khalek v, Emperor (2). In . . Musammat MALANC-—ÜOMPLAINANT 

в later ease, however, Suknandon Singh у, · . .5 PETITIONER 

` Emperor (3) Mr. Justiee Carnduff and Mr.: versus 


. Justice Imam Mae to а diferent conslusion MAKHAN SINGH asp OTHERS —ÁGOUJED — 
and tbe sonstruetion whieh they. placed on : . ; ., RESPONDENTS, _ 
the words of alause- (3) ‘of section 35 of . Criminal Procedure Code (Act V of 1898), ss. 145, 

‘ e ie 1 Proced n * 439— Dispute concerning land—Magistrate, duly of — 
the Jriminal Prosedure - Code, on whish the - Co:sharers— Failure , to. make | enquiry —Refusal to 

.point turns, was subsequently adopted ~ „ре jurisdiction — Revision, 
by Mr, Justice Ooxe and Мг, Justise Nalini: s x 2 Oe ere 
ез б + Where а person makes an application under sec- 

z Í tion 145 of the Criginal Procedure Code alleging 

: { tof А : -  * that he isin possession of the land in question it is 
(1) 11 Ind. Сав, 265; 15 С, W. N. 734; 15 0. “L.-J, the duty of the Magistrate ta decide whether or not 

82; 12 Or. L. J. 39}, 0e = . he is or hss been recently in actual possession. The 

12) 17 Ind. Cas. 817, 17 С. W. N, 72; 18 Cr, L.-J. mere fact that. the revenue records show that the 

L4 . 


`877.. 2- a - ° . holding is joint is not sufficient to stop the enquiry 
(8) 17 Ind. Cas, 631; 17 О. І, J, 392; 18 Cr, L. J. contemplated by section 145 wf the Ode. . In pro. 
РУЙ * z 


- 'geedings under this section it is incumbent on,the 
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Magistrate to examine the parties and to take 
evidence. [р. 66, col 2.] 

Seotion 145, Criminal Procedure Code, applies to a 

case where the dispute is between co-sharers, each 
claiming tobe in possession of the disputed lend to 
the’ exclusion of the others; sub-section 5) does not 
render the section inapplicable to acase in which the. 
parties are jointly entitled to the land in question. 
Lp. 66, col, 2]. 
: Where à Magistrate refuses to take action under 
séction 146 of the Criminal Procedure Code, merely 
on the ground that the parties are jointly entitled to 
the land in question a High Courthas jurisdiction 
to interfere in revision where such irregularity has 
been committed. 


e Petition, under seetion 439, Criminal Pro- 
wedure Code, for revision of an order of the 
Magistrate, First Olass, Kasur, District 
Lahore, dated the 11th June 1221. — 

Lala Daulat Ram, for the Petitioner. 

JUDGMENT,.—On the 25th of April 1921 
Murammat Malar, widow of Thakar Singb, 
filed an applisation in the Court of a Magis- 
trate,. Firet Claes, Kasur, under seetion 145, 
‘Oriminal Prosedure Ocde, She alleged that 
‘her husband had -died some three years sgo 
leaving him surviving & son and herself; that 
‘sings the death of her husband she ‘had been 
in possession of her husband's: property and 
that her son had died about 1i years ago. 
She further alleged that certain reversioners 
of her husband were interfering with her 
and that they had foreibly taken possession 
of her husband’s property, and that she 
feared for her life, The Magistrate made 
а summary enquiry and then passed an 
order on' the 10th May 1921, holding that 
the dispnte between the parties was as to 
eerlain joint lands left by ‘the husband of 
Musammat Malan who would not allow tke 
opposite party to eultivate, and that this 
Я dispute bad assumed sueh proportions that a 
breach cf the pease was imminéht. He 


accordingly dirested the issue of notices to. 


the oppcsite party salling upon them to file 
< their written statements with regard to the 
.netualposeession of the land. On the llth 


‚1 June 1921 written statements were put ih by ` 


Хорт of the ‘opposite party. In іһеёе étate- 
ments they elaimed to ke entitled to the 


land in questior, alleging that Musammat^ 


"Malen Бай re marriéd and farther ‘alleging 
“that the khata was joitit. ‘Upon this the 


Magistrate recorded the statement of Mw. - 434, 
sammat Malan who stated that &he had been 
in ‘possession of the land in "ruestion for, 


many years and that she did ‘not "know 
.. Whether there ‘Lad been any partition of fhe 
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joint holding but that the varions joiot 
owuers had held separate portions of the 
joint holding for themselves, sash one being 
in astual possession of a definite portion. 
Without any further enquiry and without 
taking the statements of the opposite party, ` 
the Magistrate dismissed the applieation, 
holding that sestion 145, Criminal Prosedure 
Code, was not applieable to disputes for 
possession of joint land. Against this order 
Musaminat Malan bas some up to this Court 
under section 439, Criminal Prosedure Code; 
through Mr. Daulat Ram, - 

It has been eontended that the order of 
the Magistrate is entirely wrong and tbat 
he has failed in the exercise of his jurisdia- 
tion. After hearing Counsel I am of opinion 
‘that this contention is correct, Musammat 
Malan clearly alleged that she was in posses. 


‘sion of the land in question and tbe objeet of 
-the.proseeding was, or ought to have been, to 
"ageertain how far her allegations were sorreat, 


f e., Lo decide whether or not she was or bad 


‘been resently ‘in aetual possession, The mere 
‘fast that the Revenue Records showed that, 


the holding was joint was not sufficient to 
stop the enquiry sontemplated by seetion 
145, Criminal Prosedure Code. In Dyawappa 
Basgunda Patil, In re (1) it was held that, 
in proseedings under this seotion, it was in- 


'eumbent on the Magistrate to examine the 


parties and to take evidense. In Baijnath 
Marwari v. W. S. Street (9), it was -held 


. that the mere faot that there may be:a 


joint title to land would not prevent the 
applisation of sestion 145, To the saníe 
effect is the desision in Воззпіа Кита 
Dasi v. Mohesh Ohandra Laha.(3), where it 
was held that seetion 145, Oriminal Pro- 
eedure Code, applied-to a sase- where the 
dispute is between oo-sbarere, ash elaimiüg 
to be in possession of the disputed land,-to 
the exélusion of the others and that sub- 
seetion (5) to seotion 145 did not render that 
gestion inapplieable toa ease in whieh the 
parties are jointly entitled to the land in 
question, In Dhani- Ram ӯ, Bhola- Nath (4) 
it was held that, although the provisions ‘of 
this Chapter eonld not be applied to joint 
. (1) 29 Ind, Cas, 66; 17 Bom, L, R: 852, 16 Cr. L. J, 


К, 84 Tu Cas. ‘871; 20 C. W. N, 518; 17 Or. LJ, 
251 
` 8) 19 ша, Casg64l; 170, W. N. 914, 14 Cr, LJ, 


269; 40 0 
ҷа) 28 EX R. 1902 Cr, 185 В.І, R, 19023, , 5 


wv 
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possession of joint property, the Magistrate 
had asted with grave irregularity in not 
enquiring into the question of possession. 
In the present sase the Magistrate has some 
to no finding on the question of actual posses- 
sion, but, mersly basause the Revenue Resords 
showed the holding to be joint, has refrained 
from exereising his juriedistion in this 
matter, Velayudz Kone v. Narayana Kone (ò) 
and Marudanayakam Pilla$ v, Mohammad Row: 
then (6) are authorities for holding that this 
Court has jurisdietion to interfere in а ease 


where sush irregularity has been committed. . 


І acsordingly set aside the order of the 
Magistrate and direat him to take up these 
prossedings anew, to examine the parties as 
required by law and to allow Musammat 
Malan to prove her allegation that she had 
been ‘in astual possession of the land. 


®, К. 
Order set aside, 


(5) 81 Ind, Cas, 645; 2 L. W. 1208; 18 Cr. L, J. 789, 
(8) 34 Ind, Cas, 823; 17 Cr. L. J. 217. 


COALOUTTA HiGH COURT, 
Osruisan RevisroN Case No, 712 or 192). 
. Augast 81, 1921. 

Present :— Justieo Sir N, R. Chatterjea, KT., 
and Mr, Justice Cuming, 
JAGADISH CHANDRA BOSE— 

` PETITIONER 
versus 
-EMPEROR—Opposire Party, 


Police Act (V of 1861), s. 29—Overstaying leave by 
Police Officer—Reqgonable cause. 


A police constable after the expiry of the period 
of his leave applied for an extension of' his leave 
on whioh he was asked to submit a medical certifi. 
cate, He represented that he was not’ ill but waa 
detained to settle his affairs. in m Bank. He was 
then called upon to join his appointment, and wént 
back. He was, thereafter, convitted under sec- 
tion 29 of the Police.Aot for overstaying his leave: 

Held, that, in the circumstances of the case, the 
petitioner did not fail without reasonable cause to 
report himself to duty on the expiration of his leave 
and that the conviction was act sustainable. : 


Mr. K. N. Ohawihury and Babu Probodh 
Qh, Chatterji, for the Petitioner, 


' ed above. 
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JUDGMENT.—The petitioner—a writer 
eonstable at  Darjeeling—was sonvisted 
under sestion 29 of the Polise Ast (V of 
1851). 

He obtained leave for six months and it 
is said that a year’s leave was due to 
him. After the expiry of the period of 
his leave, be applied for an extension. 
Не same down to Oalentta to get money 
from a Bank in whieh he had deposited 
hia savings. Hehad to wait here for the 
Direotor's meeting which was put off from 
time to time and he acsordingly applied 
for an extension of his leave. He was 
asked to submit а medieal sertifieate. Не 
represented that he was not ill but was 
detained in Calentta for the business mention. 
He was then ealled upon to 
join his appointment, and went baok, 

He had to settle his affairs in the Bank at 
a considerable saorifise, It is stated that he 


, had Rs, 2,000 due to him and he had to 


settle if for Rs. 1,100. For a person in 
kis position it was, no doubt, a great hard. 


‚ Bhip. ў 


Тһе question is, whether the petitioner 


' had reasonable eause for  overstáying his 


leave. 
Without laying down what eonstitutea 
reasonable ause under geotion 29 of the Ast, 


. it eanrot be ssid that in this ease the 


petitioner failed without reasonable oauwe 
to report himself to duty on thé expiration 
of his leave, 

In these sirenmstanees, we think that tho 
eonyietion of the petitioner under estion 
29 of the Polise Aet and the sentenea 
passed upon him must aesordingly be set 
aside. The petitioner will be diseharged 
from his bail-bond, 


4. P t s Uu 
Oonvtciton ast aside, 
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OUDH JUDICIAL COMMISSIONER'S 
i COURT. 

Сту, BRayision No, 135 or 1921, 
September 5, 1921, 
Present : — Mr. Daniele, J. О. 

Qazi EJAZ ALI KHAN—Acozsep 

y versus 
EMPEROR тпосен FRATAB CHAND 
—OOMPLAINANT. 


Criminal Procedure Code (Act V of 18f8), s. 476 
—Order "under, whether cpen to revision—Order 
against witness, whether can be passed—Penal Code 
(Act XLV of 186C), ss. 185, 4€5, | 


F An order paseed under section 476, Criminal Pro. 
cedure Code, by в Civil Court is not appealable and 
is not open to revision under sections 436, 488 of 
the Criminal Procedure Code, 


Thakur Dass v. Emperor, 22 Ind, Cas, 100]; 17 О. 
С. 2€; 15 Cx. L. J. 217, followed. 

No revision les againet an order of a Civil Court 
directing а prosecution for an offence under section 
195, Indian Penal Code, : 

Anorder under section 476, Criminal Procedure 
Code, for prosecution for an offence under section 
465, Indian Penal Code, can'be passed also against 
a person who is not а party to the civil suit, e, g., 
a witness. 

Ganga Ram v. Emperor, 42 Ind. Cas, 927: 40 A. 24; 
15 А L. J. 817; 19 Cr. L.J, 15; Waman Dinkar Kelkar 
v. Emperor, 51 Ind Cas, 257; 43 B. 300 at p. 810, 
20 Bom. L, В. 998; 20 Cr. L, J. 482; Rajkumar Singh 
v. Emperor, 87 Ind Cas 487; 1 P. L, J. 298; 18 Cr. L. 
J. 135; 8 P.-L. W. 33, followed, 

Govinda Iyer v. Rew, 50 Iud, Cas. 824; 42 M 540; 
9 L. W, 422; 26 M. L. J. 448; 20 Cr. L. J. P44: (1919) 
М. W. N. 469; 26 M. L, T, 92 (F. B.), not followed. 


Revision against an order of the Subordi- : 


nate Judge, Mohaplelgabj, Lueknow, dated 
tho 26th July 1921, 
' Mr. Н. 0. Dutt, for the Applieant. 
JUDGMENT.—This is an applieation fcr 
revision 
Court under єевіјоп 476 of the Code 
of Criminal Prosedure, diresting the ргоєе- 
eution of the applieant for offences under 
seationa 1£5 and 465 cf the Indian Peral 
Code, I should, in ару case, be reluctant to 
interfere in this ease as, although the order 
somplained of was pneced on the 26th July 
last, this applieation is nôt presented until 
the lest working day befcre the vacation 
when its admission would involve the pro. 
ceedings in the loxer Courts befhg stayed 
for at least a mqnth and a half. ] have 
also no materia's on whieh to aot as the 
epplieaticn is no} accompanied by a sertified 


of an order passed by a Civil. 


OASES, A. 
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sopy of the order éomplained of aa required 
by Rule XXIX B of the Rules of Practice 
of this Court. No explanation of this fact is 
given in this applisation, but it is stated by 
the applicant’s Counsel that he presented an 
appeal fo the Distriet Judge whieh was 
rejected on September 3rd, The applisant’s 
legal adviser shon!d bave known that no 


. arpeal lay to the Distrist Judge from an 


order passed under section 476 of the Code 
of Oriminal Prosedure, and in any ease there 
was nothing to prevent his obtaining a sopy 
of the order passed by the learned Subordi: 
nate Judge. Even an application for revi. 
sion is not entertainable under the provisiona 
of sections 435 and 438 of the Onde of 
oe Prosedure. [Thakur Dass v, Emperor 

1)]. 

Even assuming the eorrestness of the 
uncertified вору putin by the applicant, no 
revision sould possibly lie against the order 
direating a prosecution for an offense under 
вевуоп. 195, Indian Penal Code, The 
ground on whieh the application is pressed 
in regard tothe cffenes under seetion 465 
of the Indian Penal Code is that the appli- 
sant was nob a party to the sivil suit, but 
only a witne:e, and reliance is plaeed on a 
Fall Beneh ruling of the Madras High 
Court in Qorinda Iper v. Rew (2). The view 
taken by the Madras High Court is not 
assepted either in Allahabad, Bombay or 


„Patna, as may be seen from the following 


easas among  cikers:—~Gatrga Ram v, 
Emperor (3), Waman Dinkir Kelkar v. Emperor 
(4), Rajkumar Sisgh v. Hmpercr (5). The 
last desision was that of a Bensh prea- 
sided over by Sir Edward Ohemier, who 
was then Ohief Justice. I agree with the 
view taken in there cases ав againet the view 
taken in Madras. laosordingly rejeot the 
present application. А . 
Application rejected, 
3, P. 


m 22 Ind. Cas. 1001; 17 О. C. 26; 16 Cr, L, J. 
21 


(2) 60 Ind. Cas. 824; 42 M. 540; 9 L. W, 422; 35 
M. L. J. 448; 2) Cr. L. J. 844; (1919) M. W, М. 159; 
26 M. L. T. 92 (F. В.) . 

(8) 42 Ind. Cas, 927; 40 A. 94;.15 A. L, J. 817; 
19 Cr. І, J. 15. 

(4) 51 Ind. Cas. 257; 43 B. 800 at 
L: R. 968; 20 Or. L, J, 483; : 

(5) 37 Ind, Cas. 457; 1 P. І, 1. 293; 18 Cr, L, J. 
135; 8 P, LW, 83, 


p.810; 20 Bom, 


М 
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OALOUTTA HIGH COURT, 
Criminar Revision Casu No, 977 ов 1920, 
January 5, 1921, - 

Present: —Mr. Justieo Beacheéroft and 

< Mr, Jnatise Ghose. 
MOHENDRA BHUMI ano orners— ` 
PETITIONERS 
versus, 
EMPEROR—Oprosira- Parry. 
Criminal Procedure Code (Act V of 1898), ss. 110, 


118, 406—Order of Additional District Magistrate, 
whether appeatable to District Magistrate. 


An appeal lies under section 496 of. the Criminal - 


Procedure Code to the, District Magistrate against 
-an order of an Additional District Magistrate under 
section 118 of the Code, made in a proceeding under 
section 110 of the Code, [p. 70, col. 1.] 


Revision against an order of the Additional 


Distriet Magistrate, Midnapore, dated the 6th ` 


Oatober 1920, , 


Babu Bir Bhusan Dutt, for the Petitioners. : 


' Babu Manmatha Nath Mukher es, for the 


Crown. 
JUDGMENT. 

' Be.cacaorr, J.—The potitioners before us 
were dirested to give seaurity for 
good beheaviour under sestion 118, Oriminal 
Procedure Code, by Mr. Mannaoah, the Addi. 
tional  Distrist Magistrate of Midnapore. 
Mr. Mannoosh had been duly appointed, 
únder sestion 10 (2), Orimina] Prosedure 
Oode, to bs Additional Distriot Magistrata 
with all the powers of a Distriot Magisrate 
under the Code. The petitioners appealed 
to the District Magistrate who refused to 
hear the appeals cn the ground that they 
lay to.the Sessions Judge. The potitioners 
then obtained the present Rule salling on the 
Distriot Magistrate to show eause why he 
should not hear the appeals, 

There is no question that the Distriot 
Magistrate was ‘mistaken in saying that 
an appeal Igy to the Sessions Judge. The 
Sessions Jad.e, of soursa, has no appellate 
powers in the ease of a person ordered 
to give sesurity for good bahaviour, The 
only appellate authority is the Distrist 
Magistrate. The question is, whether see. 
tion 405, Oriminal Prosedure Code gives him 
appellate powers in the ease of an order 
made by an Additional Distriat Magistrate, 
In terms it undoubtedly dose, unless an 
Additional Distriot. Magistrate is ingluded 
jn the ir ‘the рїш Magistrate,” 


INDIAN OASES, . 


their 


03 
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For the potitioners ib has baan argued 
that the Distriot Magistrate isa distinet 
person with spseial powers given by the’ 
Code, whereas an Additional Distriet Ma- 
gistrats is merely a Magistrate of the 
firat elass on whom tha spesial powers of 
a Diatriet Magistrate have been sonferred 
by the Local Government. 

We have been referred to various sose 
tions of the Code having referensa to tha 


' powers and duties of a Distrist Magistrate, 


from whieh, it has been argued, the son- 
elusion ia to be drawn that the term 
"fjistrist Magistrate" does not in all esses 
inelude an Additional Distriet Magisttate, : 
I do not think any useful purpose will 
be servad Бу referring to those sestions 
as in many of them it is an open ques. 
tion whether the provisions of sselion 10 
(2) would not make the partisular sestion 
applisable to an Additional District Magis- 
trate, and, farther, sestions whieh deal 
with the administrative or exeeutive du. 


' tias of the District Magistrate will not ba 


ару sure guide to the solution of the ques.- 
tion before us. 

An argument for the petitionera whieh 
may bə notised is that the words “other 
than the District Magistrate” were inserted 
in sestion 496 expressly to eovar the case 
of an Additional Distriot Magistrate, other. 
wise they are unuesessary, for, on general 
principles, а District Magistrate eould not 
hear an sppeal from his owa order. "ít 
is, at the same, time sonceded that an 
Additional Distris? Magistrats may өхэгвіве 
appellate powers under this aestión. I do 
nob think this argument eonalusiye, for 
even if the wotds “other than fhe Dis- 
triot Magistrate’ were omitted, ths sama 
а: зобу might arise, though the argument 
against the petitioners would possibly be 
strangthened by the omission. 

Oa the other hand, it is argued that tha 
Additional District Magistrate has asn. 
surrant jarisdistion with the Distriet Ma. 
gistrate and it із eonirary бә fundamental 
prinsiples for ола Court 62 sib ia appeil 
over a Court of soneurront jurisdiotion, 
and that sestion 435 gives us a guide,.as 
by that sestion tbe Distriot Magistrate 
has revisions! powera only in the e13e of 
orders of an inferior Caart, whieh term 
soulé not inslude the Court of the Additional! 
Dietriet Magistrate, 


70 
BAM OHÀND t, BMPEROR, 


.The latter argument does not bdo x us, 
for. appellate. powers are not nesessarily 
Bubjeet to {һе ваше limitations as revi- 
sional, powers. The: former argument is 
attractive, but not eonelusive: appellate power 
must. depend on the words of the Statute, 
whieh being plain i in themselves must be held 
to have their ordinary signifieanee unless such 
a eonstruetion leads to.a result elearly eon. 
trary to the intention of the Lisgielatnre. Now, 
it eannot be said that it would do so in 
view of the Foll -Boneh девівіоп in Nabu 
Sardar. v. Emperor а). It was there desided 
that ‘the powers given by gestion 125 were 
not limited.in apy way, and though the oor- 
reetnass, of that, desision may be open to 
doubt, it interpreta , the law for this Provinos, 
and if, by, the operation of that section, а 
Distrist Magistrate san question on the 
merits an order of the Additional District 
Magistrate, being & Court not superior to his, 
there is nothing anomalous in his being 
empowered to. sit in appeal over that 
offiser. .. 

Tt might seem unnecessary for the peti- 
tioners to press their point in view of the 
fast.. that the. Distriet . Magistrate ean 
ihterfere under geotion.- ‘125, But the faot 
that the District Magistrate has the power 
does not dispose of the matter, for, under 
section 125, it is a matter within hia 
diseretion, whereas if ап appeal lies under 
section 406, the Distriet Magistrate is bound 
to hear it. ; 

In my opinion, thera is only one person 

who ean be the Distriet Magistrate. Conse- 
` quently, thoughan’Addititonal Distriet Magis- 
trate may .have .all his powers he is a 
“Magistrate other than the District Magis- 


trate” within the meaning of section «06 . 


of the Code, and sonsequenily an appeal lay 
tothe District Magistrate, I would make the 
Rule absolute and direst the Distriet Magis. 
trate to hear the appeals. 

Gnosz, J,—I agree. 

J,P GBN 

Rule made absolute, 

(1) 84 0. 1; 11 0, W. N. 25; 4 O. L, Ј, 428; 4 Cr. 

LJ. 898; 1 M. L, Т, 268 (Е. B.). 
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LAHORE HIGH COURT. 
Oniminat Revision No, 909 ок 1921, 
December 8, 1921. Е 
Présent : — Мг. Just'ca Abdul Qadir. 
RAM OHANDC-—AqoUsED—PETITIONER 
versus 
EMPEROR—Respoxpert, 

Penal Code (Act XLV of 1860), в. lTA— Failure to 
attend in obedience to order of public servant—Order 
by Cantonment Magistrate requiring agent of bungalow 
to.attend before him, whether offence. ; 


Petitioner, who was the agent of a bungalow іц 


‘a ‘Cantonment, was, by a verbal order, required by 


the Cantonment Magistrate to’ attend his office in 
connection with the acquisition of buüpalow& for 
niilitary purposes, Petitioner failed to obey. this 
order and was convioted under séction 174 of ihe 
Penal Code : 

Held, that there was nothing to show that the 
order was one which the Magistrate isgued in his 
capacity as a Magistrate, or which he was, legally 
empowered to issue or which the, petitioner was 
legally bound to obey, and that, therefore, the peti. 
tioner could mot he convicted of an ,offence ander 
section 174 of the Penal Code. Гр, 7}, col. 2.] 

Oase reported by the Sessions Judge, 
Jullundur, with his No. 10) 9 of the 13th 


June 1920. 


FACTS. —The petit: oner, Ram Oland, i ig an 
agent of bungalow. No. 10 in Jullundur 
Cantonment, . The Cantonment Magistrate 
wished to see the agenta of various bungalows 
in sonnestion with the proposed acquisition 
of bungalows for ‘military purposes in 
aeeordanee with orders reseiyed from Brigade 
Head-quarters. He aosordingly ordered 
the petitioner to attend his сее оп 80th 


June last, This order was given Бу tke 
Gantonment Magistrate to the . Bezar 
Ohowdhary, Abdul Ghafur. ‘The :lattér 


stated that, in obedienee to this order, be 
went to eall the petitioner, who, however, 
told him that he onld not attend the 
Cantonment Magistrate’s office that day but 
would до, во the following* day.. The 
petitioner | admitted having reseived the ordér 
but stated that he understood it was in 
sonneetion with bungalow No, 10 and -he 
had S go and see some repaira in bungalow 
No. The Cantonment Magistrate in 
his PII stated that his order was a 
verbal one, but it would appear that. he 
wrote on в slip of paper and ordered the 
Ohowdhary to produce before him at onse 
the agents of bungalows Nos, 9 and 10, 
and on this slip of paper the Obowdhary 


Ҹа, LEVI 


JAKBHAN BOR €, NARANARAIN HAZRÁH, 


veported that the petitioner stated that he 
sould not some that dáy, but would do 
so the following day. The Cantonment 
Magiatrate’s order was, therefore, eommuni- 
sated verbally. The Cantonment Magis- 
trate thereupon wrote an order on the 
same slip of paper directing that summons 
should issue on ‘the petitioner under 
gestion 174, Indian Penal Code, to attend 
at onse, The snmmons was aesordingly 
issued on the petitioner, with the result 
that he was eonvieted-and senten-el. 

The Cantonment Magistrate in awarding 
the sentense considered that “an exemplary 
punishment was eslled for as the lanlorda 
in Jullundur Oantonment were a most 
truoulent lot and required а few lessons 
to teach them the error of their ways.” 

GROUNDS.—Though, in my opinior, 
the petitioner may have been very remiss 
and wanting in eourtesy by not somplying 
at ones with the order of the Cantonment 
Magistrate, I eannot see that he has 
eommitted any offense under seation 174, 
Indian Penal Code, The question is, whe- 
ther the Cantonment Magistrate, not sitting 
as a Magistrate, was legally eompetent to 
order the petitioner Jo attend his о ое and 
whether the petitioner was legally bound to 
attend in obediense'to that order. The 
proscedings of the Cantonment Magistrate 
appear to have been: somewhat irregular 
and I də not think that he was legally 
competent to require the atterdanee of 
the petitioner on a matter shish had 
nothisg to do with him’ as a Magistrate. 
From his judgment it would appear that 
he sent for the petitioner because it was 
essential that he should see at onos the 
agents of various bangslowa in eonnestion 
with the proposed asquisition of bungalows 
for military purposes in aesordanse with 
the orders regeived from .Brigade Head. 
auarters. He was presumably acting in 
his eapasity as the Seeretary of the 
Oantonment ` Committee when he issued 
the order to the petitioner to attend at once, 
but I greatly doubt whether he was legally 
eompetent to issue :ush an order and 


whether the petitioner was legally bound to - 


attend his office in abedienee to that order, 

J, therefore, forward the ease to the 
High Vourt with the resommendation that 
the sonvietion and sentenee ba set asidó 
as illegal, -The-fine bas been realized. 
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Lala Fakir Chand, for the Petitioner, — 

ORDER.—I entirely agree with the view 
taken -by the learned Sessions Judge, It 
is certainly: rei; shown ‘that the verbal 
order sommunicatel to the petitioner 
through: Abdul Ghafur was ап order whieh 
the Magistrate issued in his eapaeity as 
a Magistrate, or which he was legally 
empowered t5 issue or whieh the petitioner 
was legally bound to obey. The sonvistion 
of the petitioner under sestion 174, Indían 


Penal Gode' is, therefore, sat aside and 
he is acquitted, Tae fine, if already paid, 
will be refunded. . 
`2. Ж. 


Conriction s:t aside, 


TT 


CALOUTTA HIGH COURT. 
Ox:minat Reviston No. 3 or 1921. 
Marah 10, 1921. 

Fresent :; —Mr. Justiee Teunon and 
Mr. Justise Ghose. 

LAKSHAN BOR AND отнквя—2хр 

+ РАвтү —PETITIONERS 
. 027818 
‘NARANARAIN HAZRAH AND OTHERE— 
lst Pax1Y —OePosrrE. Parties. 

Bengal Tenancy Act (VIII of 1885), в 69, sub-sec. 
(8)— Disobedience of order of QCollector—Qollector, 
whether competent to direct prosecution— Penal Code 
(Act XLV of 1869), s, 188— Criminal Procedure Code 
(Act V of 1£93), ss. 195, 476, order for prosecution 
under, 


Where a Collector, acting under the provisions of 
section 69, sub-section (3), of the Bengal Tenarcy 
Act, makes an order prohibiting the removal of 
certain crops and the order is disobeyed it is com. 
petent to him to act under the provisions of section 
196 or seotion 476 of the Criminal Procedure Code, 
and to direst a prosecution under section 188 of the 
Indian Penal Code in respect of the disobedience to 
his order. (p. 72, col. 1.] . 

Babu Sitaram Baner.se, for the Peti- 


tioners. . 
JUDGMENT.—In this ease it appears 
that the Sub- Divisional Offiser of Oontai, 
as a Collestor, aeting under the provisiors 
of seotion,69 of the Bengal Tenansy Aet, 
aub-seetion (3), made an order prohibiting tbe 
removal of eertain srops.. The sase against 
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` MAWAJaNAM VENRCATRAYeR v KODI VANEATRAYAR, ; E d "or 


.the petitioners ів that they disobeyed- the 
zaid crder and. their proseeution under ihe 


provisions of seetion 188 of the Indian Penal. 


Ocd has aseordingly bsen directed. : 

: Thé eontention of the petitioners is that 
seotion 188 of the Indian Penal Code is not 
applicable to the fasts alleged and that they 
should ‘be dealt with, if .at all, under the 
Code of Civil Proteste, Order XXXIX, 
rule 2, 

In the ease урба in Ohandt Oharan Git 
v. Gadadhay Prodhan (1) it has been held 
that the proceedings of a Oollector aeting 
under the provisions of cestions 69 and 70 of 
the Bengal Tenenoy Ast are of a Civil nature. 
His Court is; therefore, ore of civil jurisdis- 
tion and, in the absense of any special bar, by 
virtue of restion 141 of the Code of Civil 
Proeedure, the procedure provided in that 
Code wonld appear to beeome applicable. 
In support of the sontention advansed on 
behalf of the petitioners stress is then laid 
om the desision of this Court reported in 
Ohandrakanta De, In the matter of (2), 

‘But, as is apparent from sub-seotion (2) 
of cestion 69 of the Bengal Tenansy Act, 
the primary purpose of orders made urder 
that seetion is to prevent breaebes of the 
pease and we «annot tuppose that for ihe 
sarction to such orders the Legislature intend- 
ed to rely or solely to rely. on the provisions 
cf tke Code of Civil Procedure. Without, 
therefore, seeking to lay down that the pro- 
. visions of the Code of Civil Prosedure, Order 
XXXIX, are inapplieable, we must hold 
that it is ecmpetent to the Collector in sueh 
erses-to aot under the provisions of seetion 
195 or seotion 476 of the Code of Criminal 
Proeedure end to direst a proseention urder 
section 188 of ihe Irdiun Peral Code in 
1éspcet of alleged dieobedienee to his order. 

» The Rule. is aesordirg!y discharged. 

B. N. 

; Rule discharged, 


а) 44 Ind, Саз, 177; 46 0, 8:6; 22 C. w. N, 165; 27 
0; L. J, 816; 19 Cr. І. J. #73, 

- (2) 6 О. 445; 1 O, L.J. 1C0;- 6 Jnd. Jur.’ у 8 Ind. 
Dec (s. &) 289 


MADRAS HIGH COURT. 
'Сати1наһ Ruvision Oase No. 775 ow 1920, ` 
(Caiman Revision Petition No. 648 ` 
or 1920.) 
July 26, 1921. 
Present :—Sir William Ayling, KT., 

_ Offieating Chief Jnstise, and 
Krishnaswami Rao. 
MAHAJANAM VENCATRAYAR— 

CosrLiHNAXT—PETITIONER ` 
vertus 
. KODI VENKATRAYAR AND OTHERR-— 


AOCUEED— RESPONDEAT, 
Orüninal Procedure Code (Act V of 1898); Ch, XXI, 
в. 250— Facts disclosing. offence triable by. Sessions— 
Trial by Magistrate for lesser offence—Dismissal of 
complaint— Compensation, grant of, legalsty'of. 


z 


The facts appearing in evidence constituted an 
offence under section, 467 but the Magistrate, 
regarding it as one under section 465, Indian Penal 
Code, proceeded under Chapter XXI of the 
Criminal Procedure Code and nob under Chapter, 
XVIII and dismissed the complaint awarding com. 
pensation: to the accused under section 260 of 
the Code: 

Held, that as the Magistrate did not proceed 
illegally in trying the accused for the lesser offence, . 
he did not acting illegally in awarding compensa. ` 
tion, when he found the accusation to be frivolous 
or vexatious, (р, 72, col. 1.] . 


" Petitior, tinder sections 435 and 439, 
Criminal Proeedure Code, and seetion 107, 
Government cf India Aet, praying the 
High Court to revise the ‘order of the 
Court of fessior, North Areot Division, 
in Oriminal Revision Petition No. 18 of 1920, 
presented against an crder of the Sub. 
Divicional First Olass Magistrate, Tiruvanna- 
malaj, in О. О. No. 12 of 190. 

Mr. У. Е, Sankara Atyar, for tke Peti. 
tioner. Р 

Мг, . 7, Narcstmha Atyangar, 
Aosused. 

Mr. J. 0. Adam, Peblie Prosesutor, for 
the Crown. 


for the 


ORDER,—In this exte а  sompensa-. 
lion crder uncer cestion 250, Orimiral 
Prcoedure Code, is attacked as illegal. 

it is argued that the fects appearing 
in evidenses sonstitute an offenea under 
section 467, Indian Penal Code, whieh ig 
triable only by a Sessions Court, and that, 
in eonsequence, the Magistrate had no 
furisdietion to aes under seetion 250, Crimi. 
ual Prosedure Code, In our opinion, the 
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offense diselosed was ono under section 467, 
-bat the Magistrate undoubtedly regarded . 
it as one under seation 465, Indian Penal | 
Code, (whieh he had jurisdiation to try), 
and spesifisally refers to the latter sestion . 
in his order. Does the former faet sífeot 
the legality of his order of sompensatior? 
We thick not, The Magistrate undoubtedly 
proceeded under Qhapter XXI, Criminal 
Prosedura Code, and not under Obapter: 
XVIII and King-Hmperor v. Аруап (1), 
is olear authority for holding that if the 
ease had ended in а conviction, that воп.. 
vistion would not be illegal merely because 
ihe offence sommitted really fell under &. 
more serious sestion and was not ore, 
whish the Magistrate was sompetent to 
try. Applying the line of reasoning. adopted 
in that judgment to the present sase, we 
think 16: must be held that, as tbe. 
Magistrate was not proeeading illegally in - 
trying the aesused for the lesser offence, 
he was nob asting illegally in awarding. 
eompensation when he found tho acsusation 
to be frivolous or vexatious, Two oases. 
have been cited for the petitioner. Of these . 
Emperor v. Ohhaba Dolsang (2) is easily 
distinguishable, for, in that ease, the. 
Magistrate was aertninly acting  ünder 
Chapter ХУІІ воа passed his order of. 
discharge under seetion 2023, The other. 
Най (Het) Ram v. Ganga Sahat (3) is the 
desision of a Single Judge and the judg- 
ment leaves it doubtful whish offense the. 
Magistrate aoneeived himself to be enquiring 
into. We do not think there are any 
grounds for interfereree and we dismiss thia 
petition. | 


M. 0. P. 
3, P, 


c 


Petition dismissed, 


е 
(1) 24 M. 675; 2 Weir 699. 
. (2) 39 Ind. Cas, 303; 19 Bom. L, Е. 60; 18 Cr. І, 
J, 463. Е 
(3) 46 Ind. Саз, 290; 40 A. GIF; 16 A. L. J. 486; 
19 Сг, L. J, 706, 
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PATNA HIGH COURT, 
Orinar Reviston No, 353 or 1921, 
Ostober 28, 1921. 
Present :— Justice Sir John Bueknill, Kr, 
PANOHU OHOUDHRY —PzriT:03ER 
versus 
EMPEROR — Oprosirn- Party, 
Evidence Act (I of 1872), s. 118—Ezamination cf 
child witness—Mode of testing its capacity—Oriminal 
ENIMS Code (Act V of 1898), s, 842—Pro. 
ceaure, * e 


r 


When’ the evidence of a child of tender years 
is adduced the Judicial Officer should, for the sake 
of precantion, ascertaiu, as a proliminary measure, 
by means of a few simple questions, whether the 
intelligence of the child is such that (whether 
sworn ог not) itis capable of giving testimony 
which is patent of credit, and it is desirable that 
something should, at the commencement of the 
record of the evidence of a witness of thia 
character, be entered to show that such a test 
has been in fact made, although it is 
obligatory under the law to do so, [р. 75, col. 2] 

Wkere an accused is undefended the "Tribunal 
may point out to him the elements of the evidence 
adduced against him which seems in his own 
interest to demand ‘his explanation, but where an 
accused is defended by a legal practitioner a 
Tribunal ought not to enter upon a lengthy ex. 
amination of an accused person, [р, 76, col, 2.] 


not 


Oriminal revision against an order of the 
Sessions Judge, Monghyr, dismissing the 
appealof the petitioner against an order of 
the Assistant Sessions Judge, Monghyr. 

Mr. K. P, Jayaswal, for the Petitioner, 

The Assistant Government Advoeate, for 
the Crown. а 

JUDGMENT,—This was an applieation 
in Orimina] Revisional Jurisdistion made by 
one Panshu Ohaudhry who was sonvieted of 
rape by the Aesiatant Sessions Jadge of 
Monghyron the 25th of April of thia year 
and was sentensed to two years’ rigorous ims 
prisonment. An attempt was made to raise 
before me arguments based upon the general 
merits of the ease and also as to the nature 
of the sentenee, I have read through very 
earefully all the evidence and‘ the learned 
Jadge’s jadgment, and, although the Asses. 
sors did not think that the evidenee for the 
proseention was altogether reliable, I am 
bound to say that І eannot see any ground for 
thinking fhat the learned Jadge has eome 
to wrong deoision, nor do I think that, as. 
suming as Ido, his desision was right, the 
sentence was in ару way too severe, 
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The points, however, upon whieh I was 
partisularly addressed were two in number, 
The first of these was with regard to the 
prosedure adopted by the Judge in воппев. 
tion with the reseption by him of the 
evidence of @ small girl who, it is said, was 
an eye-witness of the ossurrense, In order 
to understand this point whieh has baen 
urged, it is nesessary, very shortly, to refer 
to the eirsumstanees under whioh, 16 is said, 
that the offense took plase. 

The oeompleinant was a young married 
woman about 18 or 20 years old who was 
‘engaged in company with two little girls, 
aged about liand 7 rospzetivoly, in soraping 
up grass in a glade in the middle of a thick 
field of Rabar, she was se'zsd by the accia- 
ed, а young man of about 20 or 22, who, 
pushing her on the ground, had sonneotion 
with her notwithstanding her attempts to 
push -him off. The two little girls stood by 
frightened and in tears, and saw it all . I 
need not detail what took plase afterwards 
or the-circamstanees under whieh the eom- 
plainant told what had taken plaee to persons 
whom she subsequently eneounterad, beoause 
those oirsumstanees sra not really material 
with regard to the immediate point under 
eonsideration, The Assistant Sessiona 
Judge, in soming to the'd:sision whieh 
he did, relied very materially upon the 
evidenee of these two ehildren as воггорәтв: 
tion of the story whieh was told in Court by 
the complainant herself. In the ease of the 
elde? girl he writes at the foot of her deposi- 
tion: "Explained to the witness in Hindi and 
admitted by her fc be eorrect. І believe 
this witness understood what was asked of 
ber and gave the answers recorded fairly 
intelligently,” 
girl, however, he does not mike any eom» 
ment beyond the formal one: "Exzpliined to 
the witness in Hindi and admitted by her to 
be sorrest.” It is clear from the judgment that 
the Judge does rely upon the evidense of both 
these shildren and, therefore, I think, it mnst 
be presumed that, in doing во, he must have 
felt satisfied that both the children were 
sapable. of giving intelligent and intelligible 
evidense, sithough they were of tender 
years. 14 із admitted that what he wrote 
at’ the fopt of the. deposition of the elder 
ehild was suffisient to indicate that her 
evidence was capable of being reosived aud 
that it wes adequate for any purposes neses. 
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With regard to the younger 
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sary. Whether or not he-aesidently omitted ` 
to make a similar entry on the deposition 


_ of the younger shild L do not know; but Iam 


inalined to think that it was probably 
aco!dental, However, it is argued before me 
that the omission to reeord any statement of 
the kind indisated is one whish vitiates the. 
proseedings and makes it nesessary that there 
should bea new trial, I have bsün unable 
to find any authority, nor has any elesr 
‘authority been pointed out to me, whieh 
woald justify ma in soming to any sueh sône 
clusion. 1 should like, however, to:point out 
that it із undoubtedly of very great impori. 
anso that when the evidence of a shild of 


‘tender years is аддавай the Judisial О ег 


should, for the sake of presaution, deeartain, 
аз a preliminary measure, by means of a few 
simple questions, whether the intelligenae of 
the shild is sueh that (whether sworn or not) 
if is sapable of giving testimony whish 
is patent of eredit; and it is certainly desir- 
able that something should, at the e»tnmernse. 
ment of the resord fof the evidensa of the 
witness of this eharaster, ba entered. to show 
that such a test has baen in faot made. It 
may, of вопгзе, turn out in the sourse of the 
examination at the trial that the teat has 
boen a fallaeious one and that the evi. 
densa whish ths ehild gives ia not intelligible, 
and in susha ease, of course, it is always 
open to the Judisial Offiser to say,-at any 
stage, that ha cannot acospt the evidense 
whieh the ehild is giving. Oa the cther 
band, I do not find that there is any thing 
obligatory imposed by law upon а Judge 
definitely to make on the resord any endorse. 
ment cf his owa view as toa shild’s capa. 
sity, and when, as in this ease, he has olaarly 


- relied upon the evidenes giver, it would be 


absurd tosuggest that he oonld have. baen 
other than thoroughly satis&ed as to the 
eüpasity of the child бо give intelligible 
teatimony. I observe that in-these depositions 
thera seems no elear indisation as to whe- 
ther either of the shildren was -sworn or 
affirmed or neither. Ваё 16 ssemy to ba a 
eommon prastica to omit to nota what his 
taken plase ‘with ragard to the taking of an 
oath or the making of an affirmation, I 
eannot, therefore, think that, under the 
airenmatanees shown in thia easa, thare is 
any groand for daterferansa in Ravisioaal 
Jurisdiction on thia point. I hava been 
referred to the eases of” Sheikh Fakir v, 
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Emperor (1), Dhani Bam v. Emperor (2), 
Fotu Sdntal v. ' Emperor. (3) and Queen. 
Empress v. Lal Sahat (4). But all that they 
пау, іп my opinion, seem substantially to 
show. is thatit is important that, in some 
way or other, it should be oltar that the 
Judge has satisfied himself that tho ohild 
whose eyidense has been taken before him 
is eapable of giving evidense of an intelligi- 
ble nature, ; 

. Tbe second point is a very small one. It 
is suggested that the examination which 
was made of the assnged in the Sessions Court 
after the elose of the proseoution under the 
provisions of seetion 312 of the Code of 
Criminal Prosedure w.s not in assordanse 
with Jaw. On the ground that it was 
inadequate, I am not prepared, without 
very aonvinsing authority, to say that it is 
well -open in Revisiocal Jnrisdistion of 
this Court to enquire into the suffioienoy 
of the examination whish bas . been made 
under the’ sestion, Indeed, it is freely ‘ad- 
mitted that it is impossible to lay down 
apy very. definite hard and fast rule and 
my own view is ‘that this Court would 
not enquire, in Revisional Jurisdiotion, into 
apy Bueh suílisieney, exeept possibly in 
very exgepiional and spesial ciroumatanses. 
Here 1 have looked at the examination 
whieh was made both in tha Committing 
and in the Trial Oourts. Yt must be re. 
membered that the aesused was defended 
by a legal praetitioner and that every 
thing whioh coald be vrzed on his be. 
half was urged. In the Committing Court, 
the aeonsed was only asked one question 
whieh was as followe: “Did уоп foreibly 
outrage Radia Ohamarin in the Rahbar 
feld" Р The answer war, “No. І did not 
do any thing.” In tke Trial Conrt this 
statement was read over to him and he 
was then asked if Be wished to add any 
thing to that statement. His answer was 
that he would file a written statement. I 
` eannot, I think, in these sireumstances say 
that in this ease this was insuffisient or 


(1) 11 C. W. N. 51; 4 Cr. L. J, 412, 

(2) 81 Ind. Cas, 1005; 83 A, 49; 13 A, І, J. 1072; 
16 Cr L, J. 429, e 

(3) 61Ind. Cas. 705; 6 P. L.J, 447, 2 P.L. T. 
268; 22 Cr. D. J. 417. - 

(4) 11 A. 188; А, W. N. (1839. 65; 6 Iud. Deo. 
(м, в.) 545. : 


= 
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special sirenmstanee 
whioh would justify any interference by 
me. It вап easily be seen that if it 
is to be said that a Judicial Offiser must 
ask this or that quastion or this or that 
series of questions under the provisions of 
sestion 342 of the Code of Crimiral Pro. 
eedure, the prastioal effect of the working 
of that seetion sould be oritisised in ra- 
visional applications on every possible os. 
ension. I ean well understand that, where 
an aseused is undefended, the Tribunal may 
well point out to him the elements of the 
evidenee addueed against him whieh seems 
in.his own interest to demand his explana- 
tion but ‘where an aeoused js defended 
by a legal prastitioner it would be, I think, 
altogether impossible to expeet or desirable 
to sontemplate a Tribunal entering upon 
в lengtby examination of an aeenused person 
whioh might easily develope intos resount. 
ing of the history of the whole oase or 
into, what would be far worse, some sort of 
erosgs-examination, 7 

. For these reasons, І, therefore, think that 
this point must also fail and that the appli- 
eation must'be rejeeted. 

J. P, & P. D. 


that it showed any 


Application re‘ected, 
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` OALCUTTA HIGH COURT. 
Onivin:t Revision Cass No, 574 
or 1620. 

July 14, 1920. 
Fresent:—Justise Sir N. R. Ohatterjea, Kr., 
and Mr. Justise Cuming, 

ABDUL KADER-— PETITIONER 
- versus 
MON МОНАМ GOPE — Opposite Party. 
Criminal Procedure Code (Act V of 1808), ss. 489, 


562—First youthful offender — Release on probation of 
good condurt—Revision, 


Acoused, a young man of 20 увага, who was said to 
be of good charaster by one of the witnesses, was 
forsthe first time convicted of theft and sentenced 
to two monhs' rigorous imprisonment: 

Held, on revision, that having regard to his youth and 
character he might be dealt with under the pros 
visions of section 562, Criminal Procedure Code, 

e 
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Berens 
Mr, 
Petitioner 


Nurul Her Ohowdhury, for the 


JUDGMENT.— The petitioner has jm 
eonvieted under sestion 379, Indian Penal 
Oode, and sentenced to. rigorous пион: 
ment for two months. 

: The aeeused ів a young man of 29 years 
of age; and evidently this із the first -time 
that he. has been brought to the Criminal 
Gourt.' One of the witnesses for the defence, 
a Oivil Oourt Mukhtear, gives bim a good 
ebaracter. Я 


Having regard ‘to his youth and charaeter, 
we think he may be dealt with under the 
provisions of seotion 562, Oriminal Proeedure 
Code. ; 

The learned Distriet Magistrate rays that 
no application was made to him during 
the hearing of the appeal that the aeeused 
should be dealt=:with under the provisions 
of sestion 562. Не has no objestion, how- 


ever, to aation being taken under that gestion, 


if that ecurce commends itself to this Court. 
. Under the sirenmstaneer, in lieu of the 
sentence passed upon the petitioner, we direet 
that he be released on hia en'ering into a 
bond of Hs. 1CO (Rupees one hundred) with 
two sureties for Re. 100 (one hundred) eash, 
for one year, to appear and reeeive sentence 
wher called for and in the meantime keep 
the pease and be of good tebaviour, 


This must be. done within one fortnight 
after the arrival of this order in the Court 
telow. Failing (hat, the petitioner must 
surrenderto his bail and serve the remainder 
of the sentence and, .in that event, the’ Rule 
will stand чаре, 


“3, В, 


Petition сесвуієӣ condtitcnally, 
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PATNA HIGH COURT. 
Oximinat Revision No, 520 or 1921, 
Desember 14, 1921. 
Present: — Mr, Justice Jwala Prasad. 
BISO RAM AND OTHERI—ÀCOUSED— 
PETITIONERS 
: versus. 
‘-EMPEROR—Opposire Parry, - 
Criminal Procedure Code (Act V of 1898), ss, 145, . 
258, 494 ‘a‘—Warrant-case-—Discharge—Fresh com- 
plaint--Succession (Property Protection) Act (XIX of 
184!) —Disputes as to succession of large estates — 
Remedy 


An accused person — be tried in several 
Courts on the same facts, although the complainants 
in the several cases may be different, Cp. 70, col. 2.] 

An order of discharge under section 494 (а) or 
under section 253 cf the Criminal Procedure Code’ 
in в warrant-case does not prevent the Magistrate 
from taking’ cognisance of a complaint on the same. 


. facts if there are new materials before the Magis.’ 


trate чен were not before him formerly, [p, 79, 
col. 2. : 

The Succession. (l'roperty -Proteolion) ‘Act, XIX of, 
1841, has п larger scope than section 145 of the 
Criminal Procedure Code and is a more appropriate 
remedy in cases involving disputes as to succession 
in large estates involving breaches of the реасе;. 
Ty. £0, col. J.] 


Criminal revision against an order of the : 
Sub-Divirional Officer, Nawadab, dated 29th 
September 1921. 

Messrs. О, О. Das and 5, 8. Bore, for the i 
Petitioner, 

JUDGMENT.—Thbis is вп application against 

the orderof the Sub. Divisional Magistrate ~ 
of Nawadab, dated the 29th Sentember 
1921, diresting the petitioners to besummoned 
under sestions 454, 330, Indian Penal Code 
upon the eomplaint of one Bandi Lal, dated 
the 2rd of September 1£21, 

Bundi Lal was a servant of the late Raja 
of Singer, in the Distriet of Gays, who died 
in the month cf September 192), The 
petitioners are the servants of the aister's son 
ofthe late Raja, exo8pt petitioner: No. 2, 
who dicolaims all soneern and is deseribed 
as the nephew of Geno Singh and petitioner 
No, З is the brother of petitioner Na, 1 -Bieo - 
Ram, 

It is undisputed that the petitioners’ master, 
Raja Kesho Prasad Narain Sahi, is the legal 
heir of the deceased and. is now living in 
Singer. 

The opposite party, Bundi Lal aud others, 
slaim (о be€rustees ofan. 146], to whom it 
ів alleged all the properties of ‘the Raj have 
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been bequeathed by a Will exesuted by the 
late Raja. Probate of the Will has baen 
applied for and the prosesdings in sonnes- 
tion therewith are atill pending, Raja 
, Kesho Prarad Narain Sabi has entered saveat : 
in those proeeedings and disputes the Will. 
. Thedispute between the parties has naturally 
` led to an attempt on their behalf to seiza 
possession of the properties, and consequently 
"the several usualeriminal proeeedings under 
the preventive sestions of the Code -of 
Oriminal Prosedure, namely, 107, 144, ete., 
have been, instituted, Papers of some of 
these proseedinga have been handed over to 
me by tke learned Counsel on behalf of the 
` petitioners:— 
. ^ (1) tke complaint lodged by one Mathura 
Prasad, servant, of the irustees, against the 
, petitioner Biso Modi and others whioh was 
disposed of by the order of the Sub- Divisional 
. Magistrate of Nawadab, dated the 17th 
May 1921, That order is in the following 
words;— 

“Mistake of law. Seotion 448.” On the 
` 27th of May 1921 the Magistrate ordered "to 
. return the keys to Bieo Modi the person from | 
whom they were taken." 

(2) On а aomplaint of Bundi Lal, the 
. present eomplainant, against Raja Kesho - 
Prasad Narain Sahi and others, the order of 
., the Magistrate, of the Is} of February 1921 
wat: “ido not think that there isa fear of 
the breach of the pesse now.” 

(8) In a ease instituted under section | 
. 107 of the Code of Criminal Procedure, at 
the instanoe of Bundi Lal, complainant v, 
Raja Kesho Prasad Narain Sahi, on the Ist. 
` of April 1921 the Magistrate passed the, 
` following order:— 


) “The main reagon for apprehending а 

breash of the pease was the oontinuanse of the 
eolJestions on behalf of the Ist party and 
| (Bundi Lal) and attempts on their behalf to 
possess themselves of the Kuteherry. Ав 
to the sollestion, as £ have remarked in 
апо ег order, they are only authorised to 
represent the ‘estate in pending’ suite, and 
, on these grounds I bays refused to return. 
the Zamindari papers to them, As to the 
_ Kuteherry and its sontenía it has been | 
| attached for the purposes eof the 0236 into; 
к whieh I` irquired on the 186 January. 
. Phere is, therefore, no fear of а breagh of 
‘the pease, Peoseedinga dropped and aesused 
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diseharged under 
Prcoedure Code,” 

(4) Ina proseeding started at the instanoe 
cf Raja Kesho Prasad Narain Sabias peti- 
tioner, the Magistrate rasorded the following 
order on the 17th of January 1921: “There 
sretwo portions in the order somplained 
against (1) with regard to the Kutsherty, 
and (2) with regard to the residential 
portion. With regard to (1) the let party 
(Bundi Lal and other tenants) ara said’ to 
have instituted а probata ease and the 
opposite party have entered а savest, 
This matter might, therefore, await disposal 
of the probate applieation and both parties 
prevented from doing anything with regard 
to the Kuteherry until that application is 
desided. As regards the second point, the 
Sub. Divisional Officer rays that the second 
party are at present in actual possession 
of the inner apartments and so may be 
left in possession until the Distrist Judge 
on the probate applieation otherwise holds, 
Call upon the first party to appear on the 
25th January why an order in the abova 
terms should rot be passed; sall for resord 
and: ask Sub Divisional Offiser to stat: 
whatever observations he has to make on 
ihe grounds of motions and on the above 
remarks, 84. B, N. Roy, A, D. M." 

The parties were heard and the 
Magistrate reeorded his order on the 25th 
January 1921. ‘That order gives the 
history of the dispute between the parties, 
and it is needless, to quote the entire 
order, exeept the 'eonoluding paragrapb, 
whieh runs as follows:—'As the Distrist 
Judge’s decision in the probate ease will 
settle the dispute, the petitioner slearing 
out if probate is granted on proof of the 
Will or the opposite party elearing out if 
the Will be not proved to be genuine, 
it is best for the Oriminal Court to await 
sush decision and not disterb the status 
quo ante. I assordingly set aside the Sub. 
Divisional Offiser’s order and direst, under 
gestion 144, that the petitioner be permitted 
to live in the inher apartmsnt which hes 
been found to ba in his possession, that 
the Kuteherry be kept looked and both 
parties be® prevented from having assess 
to anything oontained jn any °of the 
apartments appertaining to it, that the 
Thakurghar or temple in the outer qouyt. 
yard be kept open only for азу one to worship 


gestion 119, Oriminal 


Pd 
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and that a Polise sonstable be deputed at 
. the expense of the petitioner to see that 
the above order is given effest to until 
the desision of the probate matier, on 
raseipt of whieh the Magistrate will-sauss 
eomplianse with sueh decision, It is expected 
that aneh desision will ba givan within 
: -two months. Raturn resords at.onca бо ` 
` Bab- Divisional -Offiser.” 
So fat back as the Ist of January 1921, 
a complaint was lodged by one Raj Karan ` 
ingh, servant of Bundi Lal, the person 
complaining against the ‘present petitionera, 
‚ oharging them with having entered the 
courtyard of the Thakurghar at Singer’ 
and of having broken open the losk of the 
room in which were- kept the csollestion 
papers bslonging to Patwari Bani Lal and © 
of having removed the artieles belonging: 
` to the somplainant’s master from other 
rooms of the building, The acensed were 
‘summoned under sections 454 and 380, 
Indian Penal Code. As the Sub-Divisional ` 
.-Offieer of .Nawadah had held 10081 enquiry 
into- the ease, be reported to the District 
Magistrate - to heyə the ease made overto: 
some other Magistrate for trial. Aesordingly, 
-the ease was- made over to the Sub-Divisional 
. :Offieer of Gaya. 
On-the 19th July 1921 a petition was filed 
on behalf of the then complainant, Raj Karan 
· Singh, "detailing the several eriminal ‘cases 
. whieh arose bsfween Raja Kesho Prasad - 
+ Narain "Sahi' and the trustees and the 
: eomplaints relating to the properties of' 
*.the ‘desedsed Баја and stating that 
+ thosé easés were -all desided: in favour: 
. of Баја. Kesho Prasad Narain Sabi, and 
- that there was no likelihood of the 
: witnesses deposing in.favour of the eom. 
à plainant. Consequently, he sought permis- 
-Bion фо withdraw. from the proseeution. © 
‹ The Sub. Divisional Offiser refused о ast 
upon it on the ground that he had no 
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+ power to permit withdrawal of а warrant: ‘ 


‘ease under &eetions 330 and -454, Indian 
| - Penal бодае, ‘He, however, -grantei time 
to tha petitioner to move the  Disiriet. 
: Magistrate for withdrawing the saso, 


- Aesordingly, the complainant, Raj Karan: 


Singh, filed a patition next day in the 
' Court of the Sub Divisional Magistratg 
repeating ‘what he hed said in the first: 
petition and adding that. the . acouded - 
- opposite party (petitioners) 


t - 
т: К 2 e 


a 


‘and all the ratyets are on their side,” 
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into possession of the entire. Singer estate 
and 
that the ebarge sgainst the petitioners was 
brought at the iustanes of Bundi Lal who 

"it seems has no ooneern with the estate and 
bas been trying to onst the real maliks, 
from the possession,’ ‘and that the ease 
was of a eivil naturs. The petition was 
direeted to be put up bsfore the latter 
offiser who resorded the following order; 

"This.is a complaint ease, The pstition 
is allowed, To the Sub-Divisional ' Offiser 
for disposal." 

"On reseipt of the order of: the Disiriet 
Magistrate, the Sub. Divisional , Magistrate 
recorded the following order on the 2nd 
of August: "Seen the. petition filed bsfore 
tbe Distrist Magistrate and the latter’s 
order dated the 25th July 1921 passed 
therein, A  warrant-oase sannot Ъэ with. ` 
drawn without the permission of the District 
Magistrate. The ease, will proseed. Summon 


On the “Sth August 1921 the Sub. 
Divisional Officer .of Gaya examined three 


' witnesses for 18th August 1921.” 


witnesses: (1) Mr. Вепрәп, the Sub. 
Divisional Offieer of Nawadah, (2) Rai 
Karan Singh and (3) Beni Lal, and 


adjourned the ease to the lst of September,” 
on whieh date a petition was filed by 
Ganga Prasad, Bundi Lal and others, wha 
claimed to he the triiatees ‘of the pto- 
perties and master of the somplainant Raja ` 
Kesló Prasad Narain Sabi, alleging that 
the somplainant was- gained over and 
praying that they. may be allowed to step ` 
in his shoes and sontinue the prosecution, 
This petition was naturally rejected, as third 
parties sould not be allowed ` to intervene. 
The Magistrate observed that the applieants . 
may file a petition of eomplaint of their own 
if they like before a proper Court, Further 
hearing -of the ease thén took “plage, and ` 
on the next day the Magistrate passéd an 
order discharging the ascused on ‘the 
ground that the somplainant had gone 


-baek upon his deposition whieh he had 


made before the Sub-Divisional Magistrate’ 

of :Nawadah and now stated that he had 
no personal knowledge of the faots, 
ease was not likely to result ina convistion. 
He, however, remarked that the  trustess 
might, if they like, fle a fresh petition . 
"of somplaint, The ense was ` aesórdingly ` 


“have some withdrawn and the avenged persona dig: 


The — 
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‘eharged under sestion 53, Criminal Pross- 
dure Code, 


Acting upon the suggestion of the 


Magistrate, Bundi Lal, one of the trustees, 


filed a fresh eomplaint before the Sub- 
Divisional Offiser of Nawadah, giving the 


eirsumstanees in whieh the first prosecution 
."sestion 494 (а) or under seetion 253 ‘in a 


failed snd- the- asaused were diseharged. 
The Magistrate heard both the parties 
upon the question as to whether this was 
a proper “ease in whieh the somplaint 
sould be entertained. He passed hia order, 
overruling the objestions of the  aesused 
:petitioners, and dirésting them to -be 
summoned under sestions 454 and 380, 
Indian Penal Code. The main ground 


upon whieh the Magistrate has passed his’ 


order -summoning the aoeused is, that the 
order of discharge passed by him in the 


"former ease dated the 2nd of September: 
192], did not debat him from summoning _ 


the assuced, and that section 403 of the 


Code of Oriminal Prosedure does not apply ` 


to it inasmueh as the explanation to that 
section saves an order of diseharge of the 


'aecused, The complainant, Raj Karan Singb, 


: applied to withdraw the ease but the. Magis- 

trate would not permit the eomplainant to 
"withdraw the ease until he was dirested -by ` 
‘the District Magistrate to. do ко... 
. Distrist Magistrate's order ` of the 2186, 


July was obviously a. permission’ to with- - 
and whatever. the ` 
` views of the Magistrate might have bagn ; 
` оп the 29th' of August that һе was not' 


draw the complaint 


' bound to earry out his order, he did 


aesept it ou the 2nd of September when: 
he aetually permitted the complainant to - 


кит the prosecution. 


Now, if the order of the Magistrate was- 
wrong, the firbt somplaint has not been‘ 
properly withdrawn, and in that ease һе` 
should have proseeded upon the somplaint | 
' present somplaint before 


` the 8eizin whereof had been withdrawn from 
him and was handed’ over to the Sub. 
. Divisional Magistrate of: ‘Gaya, If, on the 


_ other hand, the order of withdrawal is a valid ` 


one, 16 sould only ba passed under seotion 
494, read with seotion 499, of the Code of 


` Criminal Prosedure, for во long as the firgt- 
ease did not validly termifiate the Magistrate 


had no right. to. -start prosesution: on’ the 


fáme fasts at the" instanoe of any other per - 
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воп. An aeoused person eannot be summarily 
- tried in several Ooürts on the same fasts, 
" "although the eomplainants in the several 
eases may be different. I will, therefore, 
assume, for the purposes of this ease, that the 
order of dissharge of the 2ad of September 
passed by tho Magistrate was a valid one. 
Trus 16 is that an order of dissharge under 


warrant-ease does not nesessarily prevent the 
Magistrate from taking sognizinse of a, бош, 

‘plaint on the same fasts, but an order of 
dissharge eaunot ba set aside and prosseution 
started afresh unless there are naw materials 
before the Magistrate whieh were not before 
him formerly, upon those materials thera is a 
possibility of a sonvistion of the аоэпзей 
“persons, 


: I have, therefore, aarefully eonsidered the 
-history of the litigation and the eomplaint 
‘petitions whieh virtually are based npon 
the same fasts. The Sub- Divisional Magistrate 
of Gaya had already examined threa witnesses 
on babalf of the prosesution. Only а few 
. More’ witnesses ouf of those named in 
the complaint petition were not examined, 
Beni'Lal, Patwari, whose basfas containing 
'wollestion ‘papers were said to have bsen 
looted by the petitioners, was already 
examined before- the Magistrate. Now, 
having the evidense before him, the Magis- 
„trate wag of opinion that there ' waa 
no ‘likelihood of the prosesution resulting 
in: the convistion of the aesused, The fast 
that the somplainant was won over did not 
7 prévent the Magistráte from going on with 
the: -prosecution in а warrant. 0880, but the 
Magistrate was evidently of opinion that the 
' evidenes laid by the prosesution was not 
suffisient - -to sonviet the accused persons, 
The opinion of the Sub-Divisionsl Offiser of 
Gaya, expressed on the 2nd of September, 
was one formed upon the estimate of the 
evidonee then produeed before him, In the 
the Magistrate 
nothing has been said in the complaint 
petition that there is а ebanoa of giving 
batter evidense;. On the other hand, tha 
- present complainant, Bandi Lal, has definitely 
stated that he was поё an eya-wiiness i» the 
ossurrense, Therefore, upon the complaint 
that’ has now been dodged ‘before the 
Magistrate it wae obvious that the Magistrate 
was not justified in summoning the assused 
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persons, The statement of Raj Karan Singh, 
sontained in the petition of the 20th of July 
filed bafore the Distrist Magistrate, that all 
the properties appertaining to the Raj is in 
possession of the petitioners’ master, Raja 


Kesho Prasad Narain Sahi, has not been: 


sontroverted i in the present somplaint patition. 
If that is so, it is impossible to conceive that 


‚а ense under seation 380, read: with section 


454, Indian Penal Code would lie, The 
dispute between the parties is one relating to 
the Suesession of the estate of the late Баја 
of Singer. The  proseedings under the 
preventive sestions of the Code of Criminal 


:Prooadure all terminated in favour of the 


master of the petitioners and these proseed- 


.ings arose out of a dispute as to the posses- 


sion of the Garh and the Thakurgarh whioh 
is the subjeet-matter of the present complaint. 


- The Distriot Magistrate more than опаа has 


held that the Oriminal Court is not the proper 


. forum where the dispute of such a nature 


. the sourse of law. 
-a Bit овве for invoking the aid of the salutary 
. provisions of Áet XIX cf 1841, known as the 
. Ast: for thg, protestion of “moveable and 
wrongfal | 
. poseesgion in eases of sugeessions, “and ;whieh . 


. of a dispute as to sueeession. 


, ofthe late Raja. 
. stands in a-similar position to section 145 


: embraces , 


between the parties oan be desided. No ` 
breach of pense has ossurred, nor was it ever , 
· apprehended. | 


No riot has taken place. 
Raja Kesho Prasad Narain Sahi has managed ` 


. somehow or the other to be in possession of 


the properties and he oan be ousted only in ' 
This was pre-emipently . 


immoveable , ‘property against - 


I for’ brevity sake call the Onrator’s: Aot, , 


. The title of the Aet ig signifieant, that is, 
. the objeot of it is to proteet the property | 


appertaining to an eatate of this kind in вазе. 
The death of. 
the Raja took plaee only three months ago, 


. and an applisation under the Curator’s Aot 


воша be made within six months of the death . 
That Aet in soma respeats ` 


of the Code of Oriminal Proeedure with 
1espest ; to , certain. apesified . properties, 


. whereas its ssope is larger, inasmueh asit 
moveable and, 
Z immoveable, and- once: fof all it sottles the 
: right to hold possession of the property 
. summarily directing. the other disputants to 


- ell , properties, 


seek their remedy in a proper-Court, вой’ 
unless fhat were done the. danger to a 


. breach of ihe pease will not be satisfastorily ` 
. Solved with r&speot to the estate in question, 
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The proasedings aro, therefore, quashed, and 

lresommend that an action under that Aot 

be taken. 
P. D. 


LOWER BURMA CHIEF COURT. 
Orturnan Revision No, 315 B or 1921, 
November 24, 1921. 

Present : — Ме. Justiee Pratt. 
NGA ON THI—Peritionze 

tersus : 
EMPEROR-Orrcsmg РАвту. 


Penal Code (Act XLV of 1869), з. 590—Defamation 
—Boycott resolution for good reasons. 


For a number of persons to meet and resolve not 
to associate with a person for good reasons is nob 
defamation nor does the sending a copy of the 
resolution to the person in question make it defa- 
mation. It would be a different matter if a copy of 
the resolution is published, 


Revision. : 

ORDER,—Ninety villagers Held a mosting 
and resolved to have no religious assosia- 
tion in future with Moung Bya basause he 
had baen exeommunisated by the Yegu 
Pongyi and the “ Sangha " of his gaing. A 
вору of the resolution was sent to Mouug 
`Вуа. It was not denied that the eomplain- 
‘ant had been excommunicated and it seems 
alear he had bsen, 

Tho Magistrate ceonvieled the partisipants 
in the meeting of defamation on ` the ` ground 
that laymen had no right of éxeommüuisa- 
tion, The learned Sessions Judge was ‘of 
opinion that the fast that outsiders were 
sure to hear what took plass at-the mies 
would amount to pnublieation, 

It cannot Ба assumed that the passing of 
а resolution mus6 ba heard by others unléss 
this is proved, It seems to ms -chat, for a 
number. of persons to mosé and resolve not 
fo assosiate with a person for reasons whish 
Y consider good, is not defamation, пог daea 
the sending а вору to the person in question 
make it defamation, It would Бе a different 
matter ifa вору. оЁ the regolation had baea 
published, *Thare appeara to have Баеп пз 
intention to defams complainant, Оз the 
evidenss, I am -of opinion no offenca. was 


„proved. `I .set’ aside the sonvistion and 
"sentences, . 
J, Р, 


. От viction set asida, 


‘for payment to Sri Pal, 


Vóol.-LXVI]: 
SHEO PRASAD f, S&T'PÀL, - 
1 ALUAHABAD HIGH COURT. 
, — FrBsT Oin Appsat No. 25 or 1920. 
` Maroh 2, 1922, ` 
Present: —Mr. Justise Rafique and’ 
Mr. Justice Lindsay. í 
SHEO PRASAD—Prarn‘ise 
—~APPELLART 
versus 


SRI PAL—DzrFzNDANT— RESPONDENT. 
. Fraud—Collusion—Suit to recover money paid in 
‘satisfaction of fraudulent decree, when maintainable, 


À впіб for rofund of money paid to the defend- 
ant in satisfaction of a decree onthe ground that 
‘the suit in which the decree was obtained was a 
false’ suit and was supported ‘by false evidence, is 
not ‘maintainable ‘in the absence cf ‘evidence ‘i 
support of the collusion, [p 81, col, 2.] 


Firat appeal from.a deeree of the First 
Additional Subordinate Judge, Aligarh. 

‚ Messrs. M. L, Agarwala and Panna Lal, for 
the Appellant, 
. Mr. Girdhari Lal 
Respondent. 

JUDGMENT,--This appeal arises out of 
a suit brought by the plaintiff-appellant 
for the recovery of Rs 9,500, principal and 
interest, on the following fasts :— DE 

It appears that one Musaxmet Sona, the 
widow of Girdhari Lal, was in possession of 
her husband's estate after his death, oonsist- 
ing of eertain shares in two villages oalled 
.Nagla Ashal and Nagla Pachauni,. On the 
13th September 1888 she exesated a deed of 
mortgage in respeot of the share in Nagla 
Ashal in lien of Rs. 600. in favonr of Sri 
Pal She died in 1889, On the 21st July 
1550 Mogh Raj and Sant Lal, the reversioners 
of Girdhari Lal, exsouted а simple mortgage 
for Rs. 2,000 in favour of Ganga Ram. . rhe 
property hypothesated in the said deed was 
the share in Nagla Paehauni,.The mortgagora 
left Rs. 692 with Ganga Ram, the mortgagee, 
On'the 4th August 


Agarwala, -for the 
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-of Sri Pal. He was also 
‘that no golla3sion had been madg оп in ths 


ч 


money elaimed by Sri Pal had been left with 
Ganga Ram and Ginga: Ram should have 
been made а party and should ba made to 
pay. The eontesting defendants did not say in 
во many words that Ganga Ram had paid off 
the mortgage but they implied by their pleas 
in their written statement that, probably, 
the money had been paid. On the 7th Jaly 
1910 a deeree was  passsed in favour of 
Sri Pal. The eontesting defendants preferred 
'an appeal whish was eompromised on the 
13th ЕзЬгпагу,1911., The deores of Sri *Pal 
was satisfied. In 1914 Sheo Prasad sued 
the heirs of Ganga Ram for tha reeovery 
of Rs. 4,000 whioh he had paid in satisfac- 
tion of the decreas of Sri Pal, The heirs of 

Ganga Ram pleaded payment to Sri Pal and 
their plea wag sussesaful. Tho  alsim of 
Sheo .Prasad was dismissed оп. ће 2nd 
August 1915. The appeal of Sheo Prasad 
was also unsussessful, On the 17th June 
1919 the suit out of whish this appeal has 
arisen was brought by Sheo Prasad for the 
resovery of Ha. 4,020, together with iaterest, 
on the allegation that Sri Pal and the heira 
of Ganga Ram had oolluded to defrand him 
and hense the money that he had to pay 
to Sri Pal should bs refunded to him. The 
allegation of, ocllusion was denied by · гі 
Pal as also the statement that the heirs of 
Gánga Rim had paid him any money due on 
his mortgage. . 

Tha learned Subordinate Judge decided 
against the plaintiff, holding that there was 
no proof to his satisfastion that Ganga Rim 
or bia heirs had paid, off the mortgaga of 
Sci Pal prior to the institution of tha suit 
of opinion 


`ваѕа 


Wa think that, on the faots as stated abova 
and in the absense of evidense in support 


‘of the allegad ‘sollasion, “the suit of the 


1909 Sri Pal saed to recover hia mortgage- ' plaintiff is not maintainable, Jt seems to ns 
money. He brought a suit against Megh that the plaintiff has been tha vistim of 


‘Rajand the heirs of Sant Lal the latter .cirenmstanoes and bad management of his 


having died. “Banarsi Lal had, prior to the sase in the former litigation. The fast, 
suit of Sri Pal, purehased the share of . howaver, remains that ёз the collusion alleged 
Girdhari Lal in Nagla Asbal He died, in the plaint has *not been established the 
«however, prior to the institution of the suig mortgage desreo of Sri Pal againat the 
of Sri Pal. Tots Ram and' -heo Prased,- as ‘appellant aannot be ignored'or sot aside ‘and 
his legal representatives, were impleaded as ‘‘rlief granfed to the plaintiff on the ground 
defendants by Sri Palin hig mortgage-suit," that Sri Pal broughta false guit and gave false 
The purchasers sontested the suit оп the  evidense in aupport of his вача, The view 
ground, among others, that the mortgage: ghat we have taken is supported by the case 
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` of Janki . Kuar y. Lachmi Narain (С). The 
learned Vakil for the appellant haa referred 
to the ваяв of Tika Ram v. Dawlat Rum (2), 
The fasts of that ease were quite 
different tc those of the appeal before us. 
Ín that ease it was held that if the non serviee 
дп the defendant is due to the fraudulent 
: sonduet of the plaintiff in the suit’ and others 
acting for him whieh has led t» в deores 
against the defendant, such decree may be 
set asidé on the ground of fraud. That, 
however, i is a very different | ease to the óne 
before us. 

The appeal, therefore, fails and is dismiased 
with eosts, inelnding fees in this Court on the 
higher goale, 

14 Р, 


` | Appeal dismissed, 
(1) 80 Ind! Cas. 789; 37 A, 535; 13 A. L, J. 753, 
(2) 4 Ind, Саз, 596; 82 А, 145; ТА, р, J. 74. 





‘PATNA HIGH COURT. 
Lirress Park«T Аррвлі: Мо ' 24 or 1921, 
March 27; 1922. 
Гтезепі: —Bir Dawson Miller, Кт, Chief 
Justice, and Mr. Justise Adami. 
Babu BiSHUN ‘PRAGASH NARAYAN 
SINGH— ArrzuLasT $ 

. tersus 

ACH AIB DUSADH AND OTHERS— 

' RESPONDENTS. 

‚Вуй. Tenancy Act (VIII of 1885‘, s, 52 (а\— Еп. 
hancement of rent—Hxcess aren—Intermediate Survey 
Settlement of land by scientific measurement —Euwcess 
area over area fornd in Intermediate Settlement — 
Presumption Onus Landiord and лам: ` 


The area of в holding . was determined by 


scientific measurement at the Settlement of. +98, 
and was.accepted bythe tenant who paid rent accord. 
ing to that ea ^ At the subsequent Settlement the 
area was again measured and was оша. to be in 
excess of that found at-that of ‘89%: 

. Held, that the presumption was that the area ‘found 
at the previous Settlemens was the accurate area for 
which the tenant was paying rent and that under 
section 9of the Bengal Tenaucy Act the landlord 
was entitled to the additional rent such as may be 
just and equitable upon the excess areg. [p. 84, col, 

‚ 2; p. 86,091 2] 

2 Letters Patent’ Appeal from s decision of 

Mr. Justice Ress. 


INDIAN OASES. 


Mears, Sultan Anal and Ийнан 


Prasad, for the Apre'lant.. 
Mr, Syed Mohamed Tahir, for the Respond: 


ente. 
JUDGMEYT, . . 

Милев, C. J.— This is an appeal under the 
Letters Patent from the decision of'a Single 
Judge of tho Court overruling the deoision 
of the Soesial.Judge who had affirmed that 
of the Assistant Settlement Offiser. 

The өррәПапё took prosesdings. under 
sestion 105 cf the Bengal Tenansy Así аз ' 
landlord against a large number of tenants 
slaiming in some sases enhaneement of 5 
rent under Seetion 30 of tha Ast, and. 
other .eases additional rent under sestion 


. ala) . 


The present appeal is eonaerned only 


` with the alaims under the latter section in 


reipest of laud held by the tenanta in 


' excess of the area for whieh rent had bean 


rreviorsly paid by them, In certain eases 


` it waa found that the tenants had been in 
‚ Oseupation of their holdings 


.sinas before 
the Survey and Sattlement operations of 
1898 and paying rent therefor to the land- 
lord, and that the Settlement and Reeord 
of Rights finally published in Maroh 1917 
showed ` that, although the rent remained 
the same, the area of their holdings was in 
exaess of that for which they bad been 
paying ront-áesording to the previons Settle- 
ment. The Assistant Settlement О зег 
before whom the ease eame, held that in. the 
gages mentioned the landlord was entitled 
to an additional fair rent for the exasss 
areas after making an allowanes of 5 per 
oant. for probable difference in area extraation, 
An aspeal by the tenants to the Special 
Judge was dismissed, Oa sesond appeal to 
this Court the sase same before Mr, Justiea 
Ross who took the view that, іп all such 
gases, in order to prove that the lands in 
respect. of whish an fdditional rent ia 
elaimed are in excess of the area for whieh 
rent was previously paid, the landlord maat 
show that the area insluded ia the tenansy 
at its inception was less than that subse. 
quently shown "by measurement to bein 
ossupation of the tenant, 16 followed from 
this, in his view, that although the tenante’ 
holdings were proved by scientific measure. 
ment at the previous Survey and Sattlement 
operatious made some twenty years earlier, 
to have been 1685 than that for whish thy 


м 
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were still paying the same rent as shown 
by the subsequent Survey, the landlord sould 
not resover any ad?itional rent in respaet of 
ihe exsess area, For this finding: he relied 
проп the deeisions in the following eases, 
Gouri Patira v, Н. R, Reily (1), Rasendra 
Lal Goswami v. Ohunder Bhusan Goswami (2) 
and Rajkumar Fratap Sehay v. Ram Lal 
Singh (3). 

With great respeot to the learned Judge 
I am unable to eoneur in the view taken by 
him; on referring to sestion 52 (a) of the 
Bangal Tenancy Ast it doe» not appear that 
the tenants’ liability to pay additional rent 
is limited to oases where the area is in 
exeess of that comprised in the Settlement 
at its ineeption, but merely to oases where 
the land is proved by measurement to be in 
exeess of the area for whieh rent has been 
previously paid by him. The sestion pro- 
vides as follows; 

“52 (1) Every tenant shall— 

"(a) be liable to pay additional rent for 
all land proved by measurement to bein 
exsess of the area for whieh rent has been 
previously paid by him, unless it is proved 
that the excess is due to the addition to the 
tenure or holding of land whioh having 
previously belonged to the tenure or holding 
was lost by diluvion or otherwise , without 

any reduetion of the rent being made." 
: he exception in the latter part of this 
seetion does not apply to the present sase. 
By'elanse (b) of the gestion the tenant is 
entitled to aredustion of rent in similar 
eireumstanees where the measurement shows 
a deficienoy in the area of his tenure or 
holding as eompared with the srea for 
whieh rent has been previously paid by bim. 
And in the ense of some of the tenants the 
Assistant Settlement Offiser allowed sueh 
reduetions bat we are not eonserned with 
them in the present appeal. Where no 
previous measurement has been made upon 
в seiontifie basis from whioh the actual area 
of the land held by the tenant oan be 
asenrately determined and eompsred with 
the area proved to be held at the date of 
the elaim, no doubt the landlord ia sonfront- 
ed with a more serious problem in proving 


(1) 20 C. Бї, 10 Tnd; Dec. ix. в) 892. 
(2) 6.C. W, N. 318 
(89) БС 1. 2. 588, . 


‘at no 


BS 
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an exsess of area, and, generally speaking, 
he sould only dissharge the burden of proof 
in the sate supposed by showing that the 
area of the tenure or holding at its inception 
was less than that subsequently shown by 
proper measurement to be in oceupation cf the 
tenant, Consequently, it was held in Gouri 
Pattra v. Н. Ё. Heily (1) that the mere fact 


- that а measurement made under Chapter X 


of the Bengal Tenansy Ast, 1885, showed the 
tenants to be in oesupation of lands in 
excess of the areas shown in the Zemindar$ 
papers and rent-reeeipta did not nesessarily 
prove that the landlord was entitled to an 
additional rent. 16 is important to bear in 
mind that in that ease it was found that 
previous time had there been a 
measurement of the lands in svit, and that 
the setual areas let out were originally 
assertained by guess work without any 
aesurate Survey, and 16 was the areas 80 
arrived at that were entered in the land. 
lord’s paper. The Oourt thought it would 
be impossible, in these sireumstanees, to find 
thatthe areas were aceurately stated in 
the landlord'a papers. They added that it 
was for the Zsmindar to show that the 
lands were in exeess of those for whieh 
rents were being paid and that todo this 
it was for him to show what those landa 
are and what were the terms of the Origi- 
nal Settlement and what was the process of 
measurement, if any, adopted. This has 
been relied on for the proposition that in 
all eases, even if there has been an Inter; 
mediate Settlement, the landlord must go 
back to the inseption ОЁ the tenaney and 
prove what area was then settled. I do not 
think the desision ean be held to sapport 
this view. In dealing with the objest of 
Chapter X of the Bangal Tenanay Aet tha 
jadgment states that it is to enable tha 
landlords and tenants to know their relative 
positions towards one another and поё to 
disturb previously existing relations nnlesa 
it ean be ghown that they bave terminated, 
and adds: "The Zemindar in this sase ‘is 
boond to show how the агван іп the last 
Settlement with the vatyats were assertained 
and that the ratyats are now in possession of 
exsess lands and consequently liable to pay 
additional went therefor.” The Settlement 
*and Resord of Rights defines the relation. 
ship between landlord and fenant in varioua 
respeste including the ores of the boldinga 
* 
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for whioh rent is paid and is presumed to 
represent what is.the relationship between 
them until the sontrary is proved. The 
Settlement in 1898 was made in the presenos 
af both parties and assepted without objection 
ав representing the area for whieh rent is 
-paid. The effect of such a Settlement would 
be to throw the onus upon the party ques- 
tioning it, inthis ease the tenant, to show 
that.it did not acenrately represent the true 
-state of affairs. In the present oace, there- 
*fore, if must be presumed that the Settle- 
ment of 1898 was corresí and the initial 
onus east upon the landlord is dissharged. 
The -subsequent Settlement shows an area 
. arrived at by the same prosess of measure- 
ment to be in exeess of that for whieh rent 
has been previously paid, 

The later decisions whieh have heen 
referred to are based upon the deoision in 
Gouri Paitra's case (1) and do not oarry the 
matter any further in so far as the general 
prinsiple is sonserned. In none of them 
was there an Intermediate Settlement by 
whieh the area sould te definitely aseer- 
tained, Raiendra Ра! Goswamz v, Ohunder 
Bhusan Goswamt (2) was somplisated by the 
fast that the exeess slaimed by the landlord 
was alleged by the tenant to be dueto the 
addition of land previously belonging to the 
tenure bat lost by diluvion whioh is not 
the case here. In Rajkumar Fratap Sahoy 
v. Ram Lal Singh (8), thera was inter- 
mediate .Settlement and, therefore, the 
Original Settlement bad to be proved before 
it sould be shown tbat the lands were in 
excess of those for whish rent was previously 
paid. In the later case of Durga Eriya 
Ohoudhury v. Hazra Gain (4), it was defi- 
nitely held that it is not in all sases neoss- 
sary for the landlord to prove tha area of 
the bolding at the time of the inception of 
the tenancy, It is sufficient for the land. 
lord бо establish that since tke inception of 
the tenaney rent has been as:essed on the 
basis ofa certain area and that the tenant 
is in possession of lands not inoluded in that 
area and on whieh no rent was assessed, 

In the present sase fhe previous Survey 
and Settlement kAattyan were prcduced and 
proved and from these it appears оп gom- 
parieon "with the resent Bases, in which 


(4) 62 Ind, Cas, 458; 20-0, W, N, 204, 
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the method of measurement was the same, 
that the tenants are holding lands in excess 
of thoss for whieh they were paying the 
вате rent sinse 1898. The only point whióh 
appears to have been urged by the tenants 
on appeal to the Spesial Judge was that 
the Survey measurements must have been 
inaceurate, an argument whieh did nòt 
commend itself to the Spesial Judge. In 
this respest І sonour with hia view. “On the 
fasts proved, I think the appellant has satis- 
fied the burden of proof required by sesbion 
52 ofthe Aet and is entitled to the addi- 
tional rents sush as may be just ard equitable 
upon the exoeess areas found by the Assietant 
Settlement Offiser. The appeal is allowed, 
The deeree of Rose, J., is get aside and that of 
the Assistant Settlement Ofiser restored, 
The appellant is entitled to his costs hete 
and before Rose, J. 

Apani, J.—The appellant in abelian 
order seetion 105 read with seetion 52 (1) 
(a) df the Eengal Tenansy Ast elaimed 
additional rent in respeet of lands in the 
holdings of the respondents his ‘tenants їп 
village Hiramni, whish, assording to ‘hie 
allegation, were shown by the measurement 
entered in the Record of Rights to ba ih 
exoess of the area for whieh rent had been 
previously paid by them. He asserted in the 
applisation that at their inception of the 
tenancies the area of the holdings had been 
determined by measurement with a pole ‘of 
ten subits. 

The Assistant Settlement Offiser decided 
that the appellant had failed to prove either 
actual eneroaahment or that there wassa 
prastice of Settlement of land by measurement 
in the estate, and, if there was sueh’a 
practice, how the measure adopted for 
the purpose compared ‘with the ‘present 
Survey measure. He found, however, that 
the respondents had held the tenansies fróm 
the time of the previons Settlement, ‘the 
Record of Rights of  whish was ‘finally 
published in 1898, and that there had been 
no alteration of rent sinoo that year, ‘and 
held that the appellant landlord was entitled 
to additienal rent for any exeess area found 
on compsrison of the Survey area of 1808 
with the area shown in the Reaord of Rights 
published in 1917, Therefore, after making 
an allowanee, of 5 per cent. for probable 
difference in the area extrastion of: the 
same field by different: persons ab diferen 
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times, he assessed a fair rant in resoest of the 
exeeds area so found, and granted the applisa- 
tions to that extent. 


r The Special Jadge, on appeal:by the present 
respondents, upheld the desision of the 
Assistant Settlement Offiser, fiuding that at 
saah Survey the area was. determined by a 
Béientifia prosess and that the somparison 
gave sufiisient evidence of an exaeass, 


; On. sesond appeal the learned Judge of 
‘this Court has disagreed with the lower 
Courts and hae held, basing his desision on. 
Gouri Pattra v. Н, R. Rezly (1), Rajendra Lal 
' Goswamti v. Chunder Bhusan Goswami (2). 
and Rajkumar Pratap Sahay v. Ram Lal 
Singh (3), that in order to show that the lands, 
in respest of which an additional rent is 
olaimed are lands held in өхвава of those. for. 
whieh rent was paid, the landlord must 
prove an exeess over the. quantity of laud 
inaluded in the tenaney at its inception, 
and that the oriterion is the area of the 
holding at the inception of ths tenanoy and 
not any intermediate measurement. The 
learned Judge refused to asaept the argument 
that the present sare should be differentiated 
from the cases on which he relies besauss 
in the present баке there were two Survey 
measurements in both of whieh the same 
seientific standard was employed, as be finds 
that there is no authority to sapport the view, 
and no justifieation in principle to support 
the argument, 


‘ Now, seotion 52 (1) (a) is perfectly elear 
in ita terms; 18 provides that ‘every tenant 
shall be liable to pay additional rent for 
‘all land proved by measurement to be in 
exeess of the area for whiah rent has bsen 
previously paid by him" and sub-section (2) 
runs: “In determining the area for which 
rent has been praviously paid, the Court 
shal!, if so required by any party to the 
guit, have regard to — 

"(q) the origin and eonditions of the 
tenansy, for instanée, whether. the reut was 
e-consolidated rent for the entire tenure or. 
holding...........«. 

"(d) the length of the measure used or in 
Ideal use at the timo of the origin of the 
tenanoy as compared with that used or in 
lasal. use at the time of thé institution of 
the suit.” ; А 
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Tn the sage of Gouri’ Paitra v. Н, R: Reily: 
(1) tbe landlord sought to provo the area for 
whish rent had been previously paid by the 
tenants by ‘entriea of area in his Zismindari: 
papers and: in reni-reseipt. There was по 
evidence in that ease that there had been any 
measurement of the lands assording to any 
actual standard and it was fonnd that the 
areas shown in the Zamindari papers were 
arrived at by guess work, The Court 
rightly held that the areas shown in the 
papers sould nat be assepted. The judgment 
shows that it was assumed that the tenants 
had required the Assistant Settlement Officer 
to bave regard tothe points mentioned in 
sub-seation (2). In absenae of other evidense 
of measurement, the Court desided that it 
was for the landlord to show what were the 
terms of the Original Settlement and whether 
it was by any, and if so by what, proeess of 
measurement, 

In the ease of Rajendra Lal Goswami у, 
Ohunder Bhusan Goswami (2) the landlord 
sought to base the somparison on the area 
shown in the Revenue Survey papers of 
1854, The learned Judges appear to have 
considered that sub-sestion (2) of sestion 
52 was mandatory, whether the tenants 
required the Oourt to have regard to the 
origin of the tenaney or not, and held that 
the Jandlord must show that the alleged 
exoces ia really an exeess over the area of 
the tenure as originally ereated, They state: 

“We think the language of sub-seotion (2), 
elause (a), by referring to the origin and 

sonditicns of the tenancy as some of tha 
cirsumstenses whish the Court js required 
to have regard to, shows that the expression 
‘the area for which rent has been previously 
paid’ must be understood to mean the area 
with reference to which the rent previously 
paid had been assessed or adjusted.” 

The decision in Rarkumar Pratap Sahay v. 
Ram Lal Singh (3) followed thatin Gourt 
Ранта v. Н. R. Веру (1) aa did tho desision, 
in Ratan Lall Biuwas v. Jadu Halsana (5) but, 
in both of these esses the landlord cought 
to. base the somparvison on entries in Zemindari 
papers and reseiptís, no ssientifis previous 
measurement was shown, 

The above eatea ara authorities for the 
principle that where there is no good 


(8) 10 C, W, N, 46, 
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evidense of reientifia measurement, assessment 
or adjustment sinee the  inseption of the 
tenaney the landlord-will have to prove what 
was the area at the origin of the tenanay, or 
that the lands originally settled were defined 
by boundaries whieh-have been ersroashed 
upon or that rent was settled ata eertain 
rent per bigha. 

: In Raiendra Lal Gomamt у. Ohunder 
Bhusan Goswami (2) and in Akbar Ali Mian 
v. Hira Bibi (6)- it has 
that the words: the area for whieh rent 
has been previously paid” in section 52, mean 
"the area with: referense to whieh the rent 
previously paid has-been assessed or adjusted,” 
and lin the «ase. of Durga Priya Choudhury 
ү; Hazra Gain (4),-where the Distriet Judge 
has held that it was necessary for the 
plaintiff to prove the area of the hclding at 
the time of the ineeption of the tepaney, 
Sir Aeutosh Mukerjee, Aeting О. J., held 
that the view taken by the Distrist Judge 
: was erroneous and that it. was snffieient for 
ihe landlord to prove that sinee the ereation 
of the tenaney rent had been assessed, ‘that 


when rent was last assessed the assessment | 


was on the basis of a certain area and that 
the defendants were in possession of land 
on whieh no rent was ascessed at the time, 
Now, in the present ease, there is nothing 
to show when the tenansies were згевіей, or 
how rent was seseseed, whether the rent 
was'a sonsolidated rent, or. was assessed, 
at a certain rate’ per  bigha or: whe- 
ther ‘there was: any meacurement of the 
holdings at the ineeption, We 
evidence, however, of the Record of Rights 
published in 1893 ‘that a certain rent was 


then: being paid fora holding of a certain - 


‘area. During the preparation of the Record 


of Rights the holding was measured scientific. - 


ally abd the area shown in the seoord was 
the result of the measurement, the Settlement 
proceedings wore carried on publicly and the 
parties may be presumed to have been present 
and to have had every opportunity of object. 
ivg.. The rent payable by the tenants was 
assertained ага resorded and it must be 


presumed that the tenantÉ assepted that rent . 


as tbe rent poyable-for the area as recorded, 


They did not eome forward and prove that. 


(6) 16 Ind. Cas, 832; 16 C, 1, 7.182, 
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the area reeorded waa less than the area of 
the holding at ita ineeption The entry 
shows that the rent entered there waa either 
the rent for the area whish the tenants had 
been paying previors to 1898 or was the 
rent asserssd or adjusted after dispute during 
tbe Settlement prceeedings between tha 
parties as to the amount payable, In my 
opinion, the area shown in tha Heeord of 
1598 was the area with referense to which 
the rent previously paid by the respondents 
was assessed or adjusted. The respondents 
sontinued to pay: the same rent for nearly 
twenty years and at the end of that time 
in the Settlement of 1917 it was found after 
seientifis measnrement by the same standard ` 
that the area of the holding for whish that 
rent was being paid had inereased, I am of 
opinion that, aseording to the oelear wording 
of seation 52 (1) (a), the landlord was entitl- 
ed to additional rent for the land in the 
holdings which was not eovered by the area 
entered iu the Eseord of Rights of 1898. 

I would, therefore, allow. the appeal with 
eosts and set aside the deeree now appealed 
against. 


P. D. * Appeal allowed. 


OUDH JUDICIAL COMMISSIONER'S, 
COURT, 
Secoxp Civ:p Apparat No, 202 оғ 1121. 
Oetcber +8, 1991, 

. Present :— Мт, Daniels, A. „О, _ 

Musammat OHANDRA KUNWAR-— 
Озүно NtT-—APPELLART 

^: versus 
Musammat RUKMIN—Pualstiye— 


Respondent. 

Hindu Law—Concubine—V tdow—Maintenance—» 
Adulterous connection, effect of-—~Agreement betueen 
concubine awd widow, whether can be enforced— 
Consideration, none, effect of. : 


A concubine who lives with a Hindu up tothe 
time of his death is in general entitled to main- 
* tenance from his egtate in the hands of his widow, 
bat this right does. not extend to. the case of an 
adulterous connection. (p. 87, col. 2.] 
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OHANDRÁ KUNWAR V. RUKMIN, 
IKhemkor v. Umiashankar Ranchhor, 10 B. H. C. 
‚В. “8, Ningaraddi v" Lakshmawu, 26 B, 183; 8 
Rom L. R. 6:7 and  Vrandavamdas Ramdas v, 
Yamunabai, 1" B, П, О R 2:9, considered 
Tf a conenbine’s -claim for maintenance under 
‘Hindu Law fails she cannot fall back on any 
agreement between her and the widow with regard 
to the maintenance, inasmuch as the agreement is & 
mere oe to pay unsupported by consideration. 


' [p 88, col. 1] 

Appeal from а deeree of the Third 
Additional Distrie& Judge, .Lueknow, (at 
Sitapur), dated 14th Marsh 1921, affirming 
that of the Subordinate Judge, Kheti, dated 
29th January 1921. 

Mersra. A. P. Sen and Basudeo Lal, for the 
Appellant. 

Messra Si. Q, Jackson, Sctyanand Roy 
ard Girdhart Lal, for the Respondent. 


JUDGMENT,—The question for decision 
in this appeal is, whether a‘woman who was 
living in adultery with a’deeéased Hindu 
up tothe time cf his death is entitled to 
maintenanee from his estate in the hands of 
bia widow. The plaintiff, Musammat 
Rukmir, is the wife of one Bahore Singh who 
is ‘still alive. She lived for a number of 
years вв the eon«ubine of Amar Singh and 
was solivirg at his death. Oa Amar Singh'a 
death bis widow, Murammat Ohandra Kunwar, 
the defendant appellant, susceeded to his 


estate. Musammat Rukmin brought the suit. 


out of whieh this appeal arises, claiming 
to be entitled to maintenanes under Hinda 
Law and alec asserting that the amonnt of 
that maintenanee was fixed at Ro, 30 а 
month by agreement with the defendant. 
Both the Courts below have deoided in 
favour of her right to maintenance. 
learned Subordinate Judge disbelieved the 
story of the argeement and fixed the main- 
tenanes at Rs. 20 a month. She accepted 
this deeision and did notappeal. Nothwith- 
' standing this, tho learned Additional Judge 
held that the agreement’ wasproved, though, 
as she bad not appealed, he could not inerease 
the amount allowed by the Trial Court. Ia 
this Oourt tbe learned Counsel for the 
respondent has argued that the sonnestion 
of’ hia client with the deesased sannot prop- 
erly be ealled adulterons  beeacse the 
husband Rahore Singh acnsented ta her 
being taken into the keeping ot tbe deseas- 
ed. This, however. did nof have the effzet pf 
dissolving the murriagé and the lower 


Appellate Court .has expressly found that her. 
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sonnestion with Amir Siogh was an adalter. 
ous one. : 

There is considerable authority for tha 
view that а consnbine who lives with a man 
up fo thetime of his death is in general 
entitled to.maintenaves from hia estate 
but the only authority for extending this 
right to the ease of ‘an adulterous sonnes- 
tion ie to be found in two Bombay aas3g, 
Khemkor v Uniashankir Ranekhor (1) and 
Ningaraddi v, Lakshmiwa (2), In the former 
ease the plaintiff had astually contraeted: В 
marriage with the person with whom "she 
was living but it was found that the marriage 
was invalid. THe:judgment is a very brief 
one and the {point that the eonneetion was 


` adulterous was not really sonsidered, The 


only authorities referred to by the Court 
were two passages in Strange’s Hindu Law 
and West and Buhler'a Digest, respestively, 
nsither of whish toush the point here in 
dispute, [n the ease of Ningaraddi. v. Баай» 
miwa (2) the only passage in whish this 


point is referred td-is a sentenss in the 
judgment of Mr. Justies Crowe whish 
Bays :— 


" There oan ba no doubton the authorities 
that a concubine із. entitled to maintenanes 
though the eonnestion was an adulterons 
one, provided that it was of a permanent 
nature." 

No authorities are referred to and tha 
only anthorities refereed to in the judgment 
of the Court below were the вазе of Khemkor 
v. Umiashankar Banchhor (1) already referred 
to and в case in 12 Bombay High Qourt 
Raports, page 229,( Vrandavan?as Ramdıs v, 
Yamunabat (3) , in whieh there ia nothing 
in the report to show that the sonaubins in 
question was а married woman, Certain «t1te- 
ments in modern English aommentaries have 
baen sited for the respondent, but these state- 
ments are all based on the foundation of 
the two Bombay eases referred to above. 
Mayne, Eighth E dition, page 620, reprodueas 
the statement of Mr. Justice Orowe in 
Ningaraddi v. Lakshmatwa (2) and supporta it 
іп а footnote by referense to the sases in 10 
and 12 Bombay High Court Raporta Khenkor 
у. Umiashinkar *ranchhor (1) and Vraad o ne 
das Rundas v. Yinunibai (3:] and to the 


А Mitakshara, 25,1, seation 23, 1 Strange’s Hindg 


(1* 10 B H.O. R. 881. 
(2) 26 B .68; 3 Bom, Iu Re 647,- ° 
(8) 12 B, Н.О. B, 229 . . к 
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Law; page 174, 2 Maonsughtan, page 119, and 
West and Babler, paga 164. (L omit references 
tp tha. Dayabhaga and the Mayukha вв irrele- 
vant inthia.ease wherethe parties are governed 
by. Mitakehara Law). None of these authorities 
enpport the statement in the text, Tha only 
ops on which the respondent's Counsel was pre- 
pared ѓо rely was the passage in the Mitak- 
shara, Chapter II, section. 1, paragraphs 27 
and 28. This sontains a quotation from Katya- 
yana.who, after saying that heirless property 
goes to the King,says that a deduetion must be 
madefor subaistenae for the females. The. 
commentator expounds this as meaning 
women kept, in oonsubinage. There 
is also: a, references. to maintenance to 
eonenubines,in a passage cited from Narada in 
paragraph 7 of the same Chapter. In neither 


of these passages is any referense made to. 


the sase of a aonsubine living in adultery. 
Now,, it is oartainly. highly repugnant to 
natursl feeling that а widow should be under 
an obligation to provide out of her husband’s 
estate fora woman whose sonnestion with her 
hnsband amounted to.a criminal offense and 
was a continuing injury to heraelf ; and some, 
clear authority in the Hindu texts would be 
required to, justify it. No such authority 
can be found. 16 is argued by the respond- 
ent, that the feet of adultery being an 


offense under the Criminal Law is irrelevant. 


inaamugh as the Indian Penal Code is а 
modern enaetmenf, bnt adultery by a married 
woman ia at least as grave an offence under 
the Hindu system of law as it is under any 
modern system. In my opinion, the two 
Bombéy, esses relied on by the respondent are 
not supported. by. the anthorities on whish 
they profess to rely and have given an extsn- 
sion to the right cf maintenanse which is 
not warranted. by the original authorities, 


If the plaintifi’s elaim under Hindu Law. 
fails she oannot fall bask on the agresment,, 


whioh was a mere promise to. psy unsupport- 
ed, by. sonsiderstion,. If the agreement had 
been made by Amar Singh in his lifetime it 


might be suggested. that there.was epnsidera- ` 


tion for if in the fast of past eohabitation, 
but sush-an. ergument cannot be advanesd 
in the oase of a promise made by the widow. 
It has also been suggested that the promise 
might be regarded as & compromise of a 
‘disputed elaim, but there is. no eviddéhee to 
support this view nor has. this been found 


by the Court below, — ,. .-. :. 
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‘For the’ above reasons, T allow the appeal - 
and dismiss the suit with costs in all Courts, 
б. . : 
f Appeal allowed. — 


PATNA HIGH COURT, 
Paivy Coonorn Arrear No, 54 or 1921, 
Mareh 16, 1922. 

Present: — Sir Dawson Miller, Кт.,. 
Chief Justise, and, Mr. Justies Ross, 
MAHABIR PRASAD TEWARI 
— ÁPPELLABT. 
versus 
JAMINASINGH лкр. ANOTHER 
— R&8P0* DENT3.. 

Limitation Act (IX of 190%), s. 12 (3), Sch. 1, 
Art. 179—Application for leave to appeal _to His 
Majesty in Council—Time requisite in obtaining copy 
of judgment, exclusion of. 


In computing the period of limitation under 
Article 179 of the Limitation Aot in a case of ap- ' 
plication for leave to appeal to His Majesty in 
Council the applicant is. entitled, sander section 12 
(8) of the Limitation Act, to deduct the time 
requisite for obtaining a copy of the judgment, [p. 89, | 
col. 2.] 


Appeal from а desision of Mr. Justiee 
B. К. Mollisk, and Mr. Justise Bueknill, 
dated the 21st April 1921, reversing that of 
the Sub Judge, Third Court, Patna, dated 
the 3186 Ostober 1917, 


Mr. R. Prasad, for the AppeRant, 
‘Mr. P. N. Sinha, for tho Rsspondents. 


JUDGMENT. 


Милек, О, J.— This ів an applieation for 
leave to appeaf to his Majesty in Oouneil 
from a decision of thia Court dated .the 12th 
April 1921. The judgment which it is sought 
to appeal from is o judgment of reversal and 
the value of the matter in dispute is over 
Ra, 10,000, but the respondents. contend Шаг . 
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the application for leave to appeal’ was out of 
time. The period oflímitation under Article 
179 of the Limitation Act, as now amended, is 
90 days for a person desiring to appeal under 
the Civil Prosedure Code to His Majesty in 
Couneil, The judgment of this Court was 
dated the 12th April 1921 and the 90 days 
allowed would expire on the 11th July. The 
petitioner applied for а вору of the judgment 
appealed from on the 9th July and did not 
obtain that until the-25th and two days later, 
on the 27th, the application for leave to 
appeal was filed. 1% is quite obvious that, 
if the period овспріеӣ in obtaining a scopy 
of the judgment is exeluded,the application is 
in time. Even if one only exaludes the two 
days of that period from the 9th tothe lith 
. July still as the application. was filed two days 
after the вору was obtained, [think that the 
application was elearly in time. It has been 
egntended, however, by the learned Vakil who 
appears for the respondents that we ought 
not to exelude the period whieh was 
oesupied in obtaining a вору of the jndg- 
ment and that cestion 12 of the Limita. 
tion Ast does not apply to gases of appeals 
to His Majesty in Council, In my opinion 
this sonteniion is not well founded. The 
question of whether sestion 12 applies to 
applisations for leave to appeal to His 
Majesty in Oounail has no doubt been the 
Bubjeet of somewhat ocflisting desisions in 
the different High Courts in India bat the 
matter was considered by the Chief Justice 
and Mr. Justices Rafique in the Allahabad 
High Court inthe ease of Ram Marup v. 
Jasuant Rat (1),end the learned Judges 
in that ease eame to the sonslusion that 
in sompating the period of limitation under 
Artisle 179 of the Limitation Aet the ap- 
plioant was entitled, under sestion 12, clause 
(2), of the Limitation Act, to exelude the 
day on whieh the judgment complained 
of was proncuneed and the tima requisite 
for obtaining а вору of the desree. They 
arrived вё ibis conelusion on the ground 
that section 12, sub cestion (2) of tke Limi- 
tation Ast was general in its terms and 
applied to all applieations fog leave to 
appeal, whereas, formerly, under the pra- 
vious Act, it had been restricted to appli- 


(19:81 Ind, Cas; 996; 18 Av I, J; 1114-38 A, 83/ © 
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sations for leava to appeal as a pauper. 
In ту: opinion that desision expresses 
properly the interpretation of section 12 

Sub.clause (2), however, :оЁ sestion 12 only 

deals with obtaining sopies of the deeree, 

or order appealed from and, 

therefore, does not in terms eover the 
present case where the time sought to be 
deduoted is the time oceupied in obtain. 
ing a вору of the judgment. А сору of 
the deoree was applied for sometime bet- 
ween the 9th July and the 25th July amd 
it dces not appear that any further time 
was osesupied in applying for a вору of 
the decree. I think, however, that sub. 

scation (3) of sestion 12 of the Limitation 
Act applies to tha present ease and that 

the time requisite for obtaining а вору 
of the judgment ought also to be dedueted 
in eases of applieation for leave to appeal 
to His Majesty in Couneil. I think that 
the provisions of sub-sestion (3) are meant 
to apply. generally to oases covered by 
aub.sestion (2) and the reason seems to me 
to be this that if the appeal in question 
is from a deoree then it is generally 
necessary that the judgment on whish 
that deeree is based should also be obtained 
in order that the pariies may satisfy 
themselves by references 'o it exastly what 

its terms are and, further, in order that 
they may, аз is provided in the Civil 
Prosedure Code and under the rules of most 
High Oourts, file a бору of the judgment 
with the application for leave to appeal. 
Under the prastioe in this Court it* ia 
nesossary that a вору of the judgment 
from whioh if is sought to appeal should 
always be filed with the petition applying 
for leave. The: Оопгё insists upon that, 
heaause in some aases if is absolutely 
necessary that the jndgment itself should be 
considered, notably in sases where the ques: 
tion is whether a substantial question of 
law arises for consideration by their Lord- 
ships of the Judicial Committee, In my 
opinion, therefore, the time oacupied in 
obtaining a вору cf the judgment onght 
to be dedusted ip this ease. If that із 
dore, then the  applieation for leave to 
appeal was in time and і think а serti- 
foste вһоді issue that the ease som. 
plies -with the provisions of seation 110: 
of the Civil Prosedures Code, ° Аз this. 
application “has ‘been opposed by ‘the re.” 
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.spondents, L.think the petitioner is entitled 

to hia costa cf the applieation, Hearing 
fee 5 gold mohurs, 

. Козя, J,—1 agree. 

І. P. - . 

Order accordingly, 


ОСОН JUDICIAL COMMISSIONER’S 
n COURT. : 
Биват Ovit Арркаг No. 26 or 1919. 
February 23, 1922. 
Fresent:—Pandit Kanhaiya Lal, J. O., 
and Mr. Daniels, A J, C. 
. SADIQ BUSAIN—DxFESDANT— 
APPELLANT > 
my "tersus 
Khan Bahadur Hakim Mirsa NA ZIR 
HUSAIN KHAN AND O1HZR8— 
PLAINT;FFA— RESPONDENT, 

Qivil Procedure Code (Асі V of 1908), О. I, т. 8S— 
Members, some, of community, suit by, if maintain. 
able— Muhammadan Law—Shia sect— Dedication, proof 

| of- User, evidence as to, effect of —Origin of dedication 
unknown, effect of—Wakf— Dedication, partial and 


' complete 1 
—Heligious purposes, dedication for. 


Where the plaintiffsin virtue of the fact that they 
belong to the Shia sect and perform 'religiuus 
ceremonies and: other practices on а certain prop- 
erty andthe graves of their relations also stand 


on that property seek for a daclaration that the said. 


property is wakf property and ihe defendants have 
no proprietary right over any part of that property 
or its income, they are entitled to maintain the suit 
irrespective of'the provisions of O ‘J, г. &, Civil Pro- 
cedure Code. [р .92, col. 1.] i. 
Case-law considered. - > 
Jn order to arcertain whether a property is wakf, 
user may be evidence of a dgdication the origin 
7 of which is unknown, but it cannot be substituted 
forit Whatis required is an indication ;that the 
wakif bas divested himself of his proprietary inter- 
est in the subject of the «vakj. Незіфюв ‘cases of 
complete endowment there may-be instances of less 
complete dedication, 3a which, notivithstaliding a 


religions dedication, property descends and descenda, 
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beneficially to heirs subjeot to a trust or charge- 
for the purpose of religion. [p. vf, cols, 1 Ф 2.] 
Case-law considered, . 
Appeal trom a deeree of the Subordinate 
Judge, Lueknow, dated the lóth February 
1919, 


Mr. Mohammad Ayub, for the Appellant. 
Mr. Haider Husain, for the Respondents. 


JUDGMENT.—The suit out of whieh 
thi» appeal arises was brought for а deslara- 
tion that an area of 23 bighas 12 biswas, 
known as the Talkatora Karbala in the 
City of Laeknow, ia waif property, and that 
the defendarts have no proprietary right 
over any part of the property or its income, 
and for any other relief whieh the Court .` 
might think just. Tbe Karbala in disoute 
is the principal Karbala of the Shia Oom- 
munity in Lucknow, being ths plase where 
all but a few of their £azias ara buried in the 
Muharram of eaoh year, It sontaing a 
large poka mausoleum containing s-repie- 
sentation of the tomb of Imam Hauisiain, it 
alao inslujes two mosques, То the south. 
of these buildings is an area of gróvs and 
eulturable land, Barials take plase by 
permission of the so-sharers on payment of 
a substantial sam, both inside and: ontsite ' 
the enclosure containing the mausoleum, 
The wkole compound is regarded with . 
reverence by the Shia Community. : 

The defendants are the sneseskors of 
Kbuda Bakhsb, who built and founded the 
Karbala in question in 18:7 (1232 Hijri). 
They have defined shares in the’ property. 
The озге of those of them who rebiated 
the suit was that they were its owners, Four 
defendants ‘admitted the plaintiffa" elaim 
and several others put in no appearanoe. 
For one reason or another tbe litigation : has 
been going on sinee the year 1915.. On 
February 15th 1919 the Trial Judge held 
the property to be wakf and passed a dearee 
in favour of the plaintiffs, The only defend- 
ant who has appealed against thé deoree 
is Sadiq Husain who owns a thiee-annas 
share iu the property. The learned Subor- 
dinate Judge desided the ease without 
hearing any of the defendants’ evidense and 
bhis necessitated a remand. Bat for this 
eirsumstanse the "appeal would have b.en 
decided & year and nine months ago. "The 
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appeal has been pressed on two grounds only, 
The first in, that the suit as brought was 
not maintainable exaspt by permission of. 
the Court obtained in sesordance with 
О. I, т. 8, Civil Proeedme OCode. 16 
is eommon ground that no sueh permission 
wae obtained. The sesond plea is, that the 
property is not wakf. 

- The rights in virtue of whieh the plaintiffs 
have brought their suit are stated in para- 
graph 13 of the plaint, whieh runs as 
follows :— 

“That the plaintiffs be;cng to the Shia reet 
and perform religiocs eeremonies and other 
praotiees in the kham and pukka eompounda 
of the said Karbala, and the graves. of 
their relations also stand there." 

The first ground is eommon to the whole 
Shia Community of Lueknow. The treeond 
ground may be described as personal but 
the appellant eontends that. itis not sıf. 
siert to give a right of suit, He urges.— 

(1) that the allegation made is extremely 
vague and that there is no evidénee in 
support of it exeept the equally: vague 
statement of the frat plaintiff in his. evi- 
"denee: — 

“some deceased. relations of mine are 
buried there." 

(2) that it is admitted on both sides 
that no cne san elaim as of right to be 
buried in this plot. 

Barials are orly made by permission of 
ihe defendants on payment of a fee, 


(3) that it is not suggested that the- 


defendants have ever dove any ast whish 


might amount to а desesrution of graves ог. 


that they had any intention of committing 
aush an set, 


As regards the right elaimed in eoinmcn 


with the other Shias, the appellani's*aon- 


tention is, that in a ease to whish.O, f, 
г, £, applies, no suit «an be brought 
except in assordanes with the provisions of 
that rule. 
Sub rule (1) of О. I, r. 8, whioh -is 
the rule relied on, provides that where 
there are rumercus persons having the same 
interest in a suit one or morg of them may 
with the permission of the Oourt sue ог be 
sued on behalf of all of them. The Court 
' ia required in any sush ease to give notise 
of the suit to all tbe persons interested, ard 
. under subrule (2) anf sash person may 
, apply. to be .made. a party, 


Sub-rule (2) - 
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was enseted for Ње first time in the Осбе 
of-1:08, bnt sub-rule (1) re preduees elmost 
without change the provisions of sestion 30 
of the Code of 1882, It was at one time 
doubted whether seetion 80 of the Code of 
1882 applied to a right sueh as the right 
to worsbip in a mosque whieh is sommon to 
a large number of persors, and there is at 
least one deeision, e.g, Jawahra v. Akbar 
Rusatn (1) in whieh it was held that the 
seetion applied only to a joint right, Later 
desisions, sush as that in Dasondhay vw. 
Mohammad Abu Nasar (2), have not taken 
this view but have at tbe same time estab- 
lished that in sneh eases the plaintiffs need 
not resort to the provisions of the ssetion 
but are entitled to sue on the ground of the 
infringement of their personal right. The 
elaim in the last mentioned ease was for a 
declaration that the property sontaining & 
moque, & graveyard and the shrine of a 
saint was wokf property, It wag held that 
the plaintiffs sould have brought a enit 
ubder sestion 3C on behalf of the whole 
Muhammadan Community of the town but 
that their suit should not be dismissed on 
the ground that they had failed to do eo. 
A similar desiaion was arrived at in Muhame 
mad Alam v. Akbcr Hueatn (3) with refer- 
ence tothe right to use an Idgah. In the 
ease of Baiju Lal Parbatia v. Bulak Lal 
Pathuk (4) it was held that the seetion was 
crly an erabling ғөвііоп and did not detar 
the plaintiffs from suing in their indivi- 
dual right. This wassa ease in whieh tke 
right elaimed was sommon to a limited 
community of Hindu priests. Whether in 
a case like the present, in which the provie 
sicne cf О. J, г. 8 sre not invoked tre 
deeiricn would be binding cn other members 
ofthe community under Explanation VI of 
sestion 11 of the Code is a matter whish we 
need not here sonsider. It was no donbt 
answered in the negative in Ram Ohandar 
v, Ali Muhammad (5), but the language 
of Explanation VL is very wide and, 
ав а matter of publio рову, if a slaim 


(1) 7 A. 178; А. W, N. (1884) 324; 4 Ind, Deo, 
(x, s ) 380. 

iz) 1 па. Сав 36: 38 А, 660: 8 А.Т. J, 710. 

(8) 6 Ind Cas. 885: 52 д 611; 7 A. L. J, 797. 

(4, 24 О. 386. 12 Ind, Dea wy. в.) 625, 

(5: 18 Таа. Cas, 797; 35 A. 197; 11 A. І, J. 283, 
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that property is wakf: is fouglit out on 
' the, merits and desided іп the negative, it 
appears to be to the. publie interest that the 
persons. in possession should not be liable 
to be. harrassed by suacessige suits at the 
instanse. of other. parsons making a similar 
claim. As regards the point aatually at 
issue there is a large consensus of authority for 
the view that the plaintiffs are entitled to 


maintain the suit irrespestive of the 
provisions; of О. 1, г. 8 and we deside 
agaordingly, 


"The' ease set up by the plaintiffs and 
assepted by the Judge of the Court below 
ie, that the. character of the property as 
wakf is established by user, whish the 
learned Subordinate. Judge erroneously 
imagines to operate by way of estoppel. There 
is, very little room for dispute as to the 
асін, It is clear from the өтійапев on both 
sides that the Karbala is regarded aspa very 
sasred spot by the Shia Community. When 
Shias enter the eomponnd they frequently 


take off their bats and raise the dust to their. 


foreheads, Besides the burial of taztas at 
Muharram, poople g> tkere for prayer, to 
visit the tomb, and to read portions of the 
Кагар, The, defendant admits the right cf 
the. publie to do these things and disolaims 
any right or desire to prevent them. He 
also admits that the mausoleum and KAemagah 
ere. treated as sacred. Sajjad Mirza, 
. one of the defendants’ witnesses himself ‘a 
so.sharer in the property, goes so far as to 
admit that the mausoleum is wakf. The 
other witness, Agha Ali, also в oc-sharer, 
denies this, but he also admits that avy 
Shia ean vieit the premises at any time he 
likes to cee the grave of the Imam, to observe 
religious ceremonies, say prayers and hold a 
тазе (religious assembly), and that no one 
has avy right to prohibit him. Оп the other 
; hand, it ia eqnally slear that the property bes 
been treated and dealt with as the property 
of the co-sharers and that interments within 
the, erea in suit can only take place by 
their permission. The khewats also support 
this, itis in evidence that оз one cseasion 
buriala were stopped for a whole year 
owing to a dispute between tife eo-sharera, 
AM the witnesses are agreed ‘that, in the 
words of the plaintiffs! first witness, if any 
' one is buried on the Karbala land hi$ heira 
pay some money for the use of eush land.” He 
speaks оѓ. it .ав being paid to the manager 


[1999 
of the Karbale, bnt this ів, beeausa he regards 
the eo sharers as being. merely mutawallis, 
It is, however, perfectly elear. and haa been 
aimitted that they have never been appointed 
as mutawallis, Several of them are women 
who would be most unlikely to be appointed 
mutawallis of a saered shrine and who have. 
in fast aequired their shares. by transfer or 
inheritanse. The learned Subordinate Judge 
unfortunately construed the order of remand 
as prohibiting him. from examining the 
appellant as a witnese, bnt of the two 
co-sharers in the property, who were 
examined, Sajjad Mirz. inherited most of 
his share from hia father who had acquired 
it by purohase, while he himself purehased 
the remaining one-anna ‘from the wife of 
Hamid Ali Khav, Barrister, He has not 
made it wakf al al avlad z.e,, wakf in favour 
of his descendants. He has given two 
different reasons for doing sc, In examina- 
tion in-ehief Бе stated that it was to avoid 
the expense of defending this suit, Con- 
sidering the length of time that the litigation 
has.been going on the expense must certainly 
have been sonsiderable. In eross.examination 
he stated that it was to prevent the property 
being sold or mortgaged in future. Possibly, 
both motives may have irflaeneed him. Тһе 
other witnsse, Agba, Ali, inherited his share 
through his father’s sister, who was the wife 
of Zain-ul Abdin, son of Khuda Bakhah, the 
original founder.. Khnda Bakbsh in his 
life-time madea gift of the properly. to 
Zain-ul-Abdin. The property was resorded 
as held in ihe proprietary right in definsd 
shares both atthe First and Seeond Regular 
Settlemente, and various transfers have been 
proved covering а period from the year 1887 
down to the present time., 5 

The position of the defendant appellant 
is that, while he, fully admits the obligation 
to allow Shias. to use the. Karbala for 
Muharram, seremonies and. other religious. 
aats and an obligation on his part to maintain 
the tomb (which obligation is expreszed in 
the title.deed under whish he holda the 
property), there is nothing iu there obliga- . 
tions inconsistent with the proprietary 
right whieh he and his. so-sharers have, 
and have ‘always had, in the property. 
It is a ease of a property burdened with 
a t[ust ard not a sace of property whioh 
has ceased to ba tle. subject ‘of private. 
ownership at all, While. he admits: an. 
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‘obligation to maintain the maueoleam he 
. ‘does not adroit that he and his so-sharers 


are obliged to spend the ‘whole income of 


the property on this purpose. The plaint- 
iffa witnesses have made vague statements 
as to the insome being employed in the 
upkeep ofthe property, but in reality not 
one ‘of the witnesses was in a position to 
prove that the whole inaome was spent 
on this purpose, Of the five witnesses 
whore statements appear in the appellant's 
paper book three are publie officers, the City 
Magistrate and two Polise Officers, whose 
only knowledge of the property was derived 
from their duty of aseing that no dis- 
turbance of the pease oscnrred at the 
‘time ‘of the Muharram. None of the wit- 
nesses have ever seen any accounts of 
inoome and expenditure. ‘The appellant 
summoned а witness to prodrca tha aecounts, 
‘but this witness, Sajjad Mirza, the same 
man' who made a walf.al-al-aulad, stated 
that when he made this wakfhe made 
over the accounts to the mutawalli appointéd 
under it, The Subordinate Judge, again 
unfortunately, refused permission to allow 
another witness to be called to putin the 
acsounts: Vide pvoacedings „of 18th June 
1921. On the other hand, we have tha 
positive evidenee of Saiyed Agha Ali that 
the -ineome from buriale, ‘whish sometimes 
amounts to as much as Re, 400 for a 
‘single interment, is divided between tha 
‘go-sharers, This is in ‘asgordanee with tbe 
probabilities of the ease. The defendant’s 
two witnesses, Sajjad Mirza and Agha Ali, 
‘though they are oc-sharers in the property, 
‘are highly respectable witnesses who are 
not contesting the sase in this Court and 
‘whose evidence there is no reason for 
discrediting, 

As regards the two mozques, the appellant’s 
Counsel has stated that he bas no objea- 
tion to tbeis" being declared wakf. His 
position is that -it is impossible that a 
' building onse used as & publis mosque 
oan ever again be diverted to seenlgr uses, 
and вв э mosque yields no inaome there 
is, nothing to whieh ‘private ownership 
сап attach. The ‘position with ‘regard to 
the mausoleum is different, The mauscleum 
does yield a substantial income from offer- 
ings and from burials made for the ‘ingide 
and outside the walled enelosure whieh 
surrounds it, , 
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‘report, 
"whether he admitted it, at 


- ha ‘admitted 
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The recorded eases in which wakf has 
been proved by user have all been cases 
in which no direst. ovidenee of the origin 
of the trust was available. In this sase 
the origin of the buildings is known and 
the intentions of the founder,’ Khuda Bakhsh, 
are resorded in a deed whioh he exesuted 
in favour of his son, Zainul Abdio. The 
original of this document is not forth. 
eoming and it may be presumed that it 
was lost in the Mutiny. The defendant 
filed in Court below a вору’ purporting 
to be a true гору attested by the Assistant 
Resident at the Court of -Oadh, This 
eopy was torn at the place where the 
attestation appeared and for this reason the 
learned Subordinate Judge to whom the 
ease was remanded sonsidered that this fast 
preeluded him from applying the presumption 
of section 90 of the Evidenes Ast and 
presuming 16 to be a true оору of the genuine 
original. The learned Subordinate Judge 
says in his report to this Court that he is 
sorry he ‘sould not treat it as proved 
because it ‘would have thrown а flood of 
light upon the question of wakf, The 


: appellant was subsequently able to obtain 


from another defendant вой: put in before 
this Court another certified вору whioh is 
not torn and which bears endorsement as а 
true sopy purporting to be signed by the 
Assistant Resident of ths . time Mr, А, 
it also bears the initials “A, L,” 
in the same handwriting both at the foot of 
the page and on the reverse, This dosument 
is of vital importanee, ‘and as the appellant 
was unaware until after the remand hearing 
that the Court” would not accept it we 
sonsidered that there were sufficient reasons 
for allowing it to be tendered in the Appellate 
Oourt, ‘and have admitted it under О, 
XL], rule 27, of the Code of Civil Prosedure. 
The remand evidonse was heard on 2nd and 
18th June 1921, but the endorsement on the 
dosument as unproved was only made on 
30th Novemher 1921, the day after the 
learned Subordinate Judge ‘submitted his 
The respondents’ Counsel when asked 
first said 
did enot mush matter whether 
it or not as the Court 
would probably, in any sase, presume its 
genuireness, Ultimately, he desided to deny 
it. We have no doubt whatever that it ia, 
to use the words of the ‘learned Subordinatg 


that: it 
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Judge, -a true.sopy of the genuine. original, 
and as both the original and the sopy are 
more than thirty years old we presume its 
gepuineness under sestion +0 of the E videnee 
Aet, The original purports to have been 
executed in the Hijri year 1232, te year when 
the Karbala was built, andthe sopy must, 
from the very faot of its being eertified by 
the ‘Assistant Resident, have bsen given at 
some time before the annexation of Oaudh. 
This вору alao goes to prove the genuineness 
of the вору previously tendered as the two 
sopias are word for word the same, and in 
one instange where the handwriting of the 
latter вору is not quite elear we are enabled 
-to make née of the former вору as a eheek 
‚ on tbe latter. 

The doeument is in the form of a petitiou 
‘presented to one Muhammad Afrin Ali 
Khen, evidently an offisial at the Court 
of the King of Oudb, in whose servios Khuda 
Bakbsh was. lt shows that both Knuda 
Bakhsh and his master were at the time in 
disfavour at Court and their lives were not 
safe, 1% is paid that “thera appears to be 
no likelihood, of the seontinnanes of our 
honour and good name” ard that "owing to 
ihe implaeable enmity of the Government 
offieials I am entirely in despair of my life.” 
The doeument further states that the writer 
has only one.son, Mir Zain ul.Abdin, who 
has been brought up under the kind pro- 
testion of Muhammad Afrin Ali to whom 
the letter is addressed and who has no єх. 
periense of the ups and downs of the times. 
It is mentioned, as a fast well known to 
Afrit Ali, that the writer's abildren and his 
family (apparently this *desoription is not 
intended to inelude his son) are of bad dis. 
position and not likely to remain in union 
with esoh other, Direstions are given for 
the marriage and dower of tbe гэга 
nomarried daughter. The doeument then 
sontínues: = 

‘The sum and substanse is, that it is well. 
known to you that whatever I have earned 
by my exertions through your kindness, I 
spent the whole on building а вору of the 
Mausoleum of the Holy Karbala, considering 
it as а provision for the bengt of my soul 
for the next world, and it is my desire that 
the said mausoleum be illuminated and 
adorned in  perpetnity without ,failure, 
' diminution gr disturbanee, and that pilgrim- 
aga snd weeping ald mourning sheuld be 
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.psrformed and that "believers ‘male and 


female should mourn there, because this is 
the-bsst objsst of desire in this world, aud 
it is, my further desire that there should 
not ossur ary quarrel and disturbanse sush 
as took plase among thn mujawiran, шапа: 
gers and trustees of the Mausoleum of 
Hazrat Abbas where every-thing was destroy- 
ed. Therefore, while in the enjoyment of 
sound health and unimpaired intellest, of 
my own desire and free will, without reluot. 
anse and «oersion, I hava given and bestow: 
ed on my said son Mir Ziin-nl-Abdin 
the said buildings of the mausoleum with 
pakka and — kachcha sompounds, mosques, 
watertanks (hauz), ete, fourteen standard 
bighss of land .whereon the said building 
stands witb sli the appurtenant rights, toge. 
ther with the old and new mango trees and 
Rs, 30,000 surrent soin out of Ks, 59,000 
whioh is held in deposit with you by way of 
trust and made him the proprietor thereof 
(dadam wa hiba wa tamlik namudam) without 
eo-parsenership of any one else and having 
taken 16 out of my own possession have 
delivered it. into his possession and sontrol.” 
Then follows а sentence as to the ехе 
reading of whish the parties are in dispute. 
The appellant reads it, “If afterwards 
any of my relations elaim the property 
against the said donee, {. e, my son, for ару 
raason or any ground it shall be deemed in 
law false and wrong," The plaintiffs would 
read it, “If afterwards ‘any of my relations 
or those of my said son olaim the property, 
ete" The partisle whieh preseds the words 
“mahublahu” is read by the appellant as 
"ba" and by the plaintiffs "ya." In favour 
of the former reading is the fast that in 
the вору first filed the word is elearly 
written as "ba" In the former reading 
two different. prepositions are used ta 
express the same relation. Assording to 
the plaintiffs’ reading, words have to be sup- 
plied whieh are not in the text, The official 
translator of the Court renders the passag.: 
thus :— A 


* [f in future at any time, any one sonneot- 
ed with me brings forward in any way any 
slaim and. dispute against tha ssid donee 
(ba mahublahu maskur), £. e., the said son, 
the sime would bo false ond wrong 
before God and under the Muhammadan 
Law, ? 
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In view of the proseding and suoseeding 
"aontext the general "гевпі‹ оё tho deed is 
quite elear, The property is referred to 
in the sueseeding Sentenee as property 
bestowed by gift in sontradistinstion to the 
remaining property whioh the writer dirests 
to be .divided amongst all his heirs after 
payment. of debts. He. then sonsludes :— 

This petition of mine, whioh is in faot 
a deed of gift, is’ quite. sufficient in my life 
and after my death and thereis no need for 
а fresh dosument, Should I survive, I 
having taken this petition from you shall 


' .make it over myself tothe said son ; other. 


wise you will kindly deliver it with the 
aforesaid sum to my вор, so that he, my 
shildren, wife and servante, who have no 
other patron and master than your blessed 
personality in their -state of helplesness, 
despair and fear, be not in need of daily 
bread. " 

. The thought in the doncr'4 mind seems 
to have been that asin the case of Hazrat 
Abbas’s Mausoleum whieh had bsen made 
wakf and made over to trustees disputes 
among, the latter had led to the ruin of the 
entire foundation, he thought it heat to give 
tha property to his sonand truet the latter 
to see that the buildings were properly kept 
up, -Tho words whieh he uses elearly indicate 
_ab:intention to sonfer proprietary right on 

б ithe son and the last sentence, with its referenee 
to his not being in need of daily bread, 

_Buggests strongly that he did not eontemplate 
the upkeep of ,the buildings &bsorbirg the 
entire revenue, 

The certified sopies of the above dosument 
produeed in Oourt include: also а вору of a 
petition presented. by Khuda Bakhsh to the 
Residentiatthe Court of Oada in the year 
1255 Hijri, f. в, three years later. From 
this-it sppeare that his patron had in the 
r meantime died; while Khada Bakhsh himself 
had only eseaped through the intervention 
of the Hon'ole East India Company. He, 
therefore, ensloses his deed of gift to the 
Resident with a request that if may 
.be kept in deposit and asted on in due 
eourse, 

' Thae Subordinate Judge’ 3 finding regarding 
the question of wakf is oontained ‘in the 
following passage from his jadgmeat:— 

“I have given my best consideration to the 
evidanas addassd by tha plaintiffs and have 
йо hesitation to hold that tha whole plot 
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No. 18 (old) eonstitutes Karbala and ibat 
it has ever been treated ав 07/7 by the Shia 
publie. The very form and title of the 
edifiee leads to the eonslusion that in building 
the Karbala the founder, Khuda Bakhsh, 
intends that it should be devoted exelusively 
to purposes of publis worship, No portion of 
the Karbalais the private property of any 
person. The whole of it is wakf. Being wakf, 
it is neither heritable nor transferable." 

The position as it appeared to the learned 
Subordinate Judge is radisslly modified by 
the deed exesuted by Khuda Bakhsh whioh 
we have reteived in evidenee. This deed 
showathat Khuda Bakhsh did not intend, 
asthe learned Subordinate Judge thought, 
that the property should «ease to be the 
private property of any person. The only 
new development sinse his time has been ‘the 
use of the property for Mubarram celebrations 
and it is elear that though this was aequieseed 
in by the owners, indeed they have weleomed 
it as it bas brought them increased revenue, 
they had never up to the time of snit aban: 
doned their slaim to private ownership, The 
decision of the ease eannot be affested by the 
fast that four of ths defendants in their 
written statement have admitted:the property 
to be wakf while others have not joined in 
the appeal, The Gling of this suit by four 
leading Shias is an indication of the existence 
ofa strong losal opinion among the Shia 


‘Community in favour of making the property 


waht. The appellant, Sadiq Husain, is a resi- 
dent of Ajudhia and, therefore, probably lesa 
irflaensed by Iceal opinion than most of his 
eo defendants. 

Оп. the state of facets found by us, tbe 
plaintiffs eonld only sueseed in the suit 
by showing that it is impossible in tbe 
Mubammadan Law for property made nse 
of for religious purposes to be the subjest 
of private ownership. There is no anthority 
which goes this length. The property ia 
elaimed .primarily on bebalf of the Shia 
Community, and the ease is admittedly 
governed by Shia law. jn the leading 
Shia authority. the Sharaya ul-Islam, as 
translated in Baillie’s Digest, Volume ЇЇ, 
Book V. wakf ig diseussed under four heads, 
namely :— 

Conditions relating to 
dedisated property. 

Conditions relating фо the „шатаў or 
dediostcr. 


the maukuf or 
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Vonditicns’ relating to ‘the maukuf aie or 
‘beneficiary, . . 
Conditions relating to the wakf itself. 


It is only under the four heads that 
‘any referents ‘is made ‘to the effect of user. 
The eonditions relating to the ‘wakf ‘are 
four in number, one of ‘whish is- that 
possession must ba given ‘of the. ‘thing 
appropriated. Under the head of posses- 
sion” itis laid down (page 219) that the 
seizin will ordinarily be that of the 
"maukuf alsht bat that in the oase of an 
appropriation for в `maslakat or. useful 
purpose, ‘acseptanse is dispansed with апа 
ns to possession that of the Nazir ‘or 
‘Superintendent ів suffisient. Then follows 
the only passage dealing with user with 
referense to wakf: — : 

"ff one should appropriate à masjid or 
‘place ‘of worship, it is valid though only 
one person should pray in it, So, also, if 
the appropriation із of -a "&emetery, dt 
besomes a "wakf by the interment in it of 
‘a single eorpse. Bat though people should 
pray in а masid or ‘bury ‘in ‚а ‘ooemotery, 
‘without the formal words being pronounsed; 
‘neither would -pass out of ‘the property of 
ithe original owner.” mE 

This passage presupposes an ‘original 
dedieation. User may be evidencso of æ 
'dedieation the origin of which is unknown, 
but it sannot bé substituted for it. This 
is also elear from Ameer Ali’s Muhammadan 
Law, 4th Edition, page 500, where it is 
‘said. Vm 

“What is required is an indication that 
the шам]. has divested himself of his 
proprietary interest in the subject of the 
wakf” . ‚ 

A brief гәѓегепоз to the most important 
oases sited at the bar will suffice fc 
eonslude this judgment. The appellant hac 
relied on the Privy Oounsil judgment ir 


Konwar Doorganath Roy v. :Ham "Qhunder . 


Sen (6),;вп@. on ‘other :cases in which this 
judgment has -been ‘followed, for ‘the pro: 
‘position that -a .person who disputes а righi 
to alienate land on the ground that it iu 
endowed property must @iva strong and 
elear evidence of the endowment and thas 
the fact that the rents of the property 
have been applied for a sonsidérable périod 
to the support of a roligious institution is not 
(6) 2 C. 841; 4 1. A762; 1 Ind. Deo. (х. в;) 803, ^ 
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by itself sufficient, Konwar Doorganath Roy v, 
Ram Ohwnder Sen (60) ів a ease of a Hindu 
endowment but Abdul Gbofur v. Mahant 
Shiam Sundar Das (7) and Mahmud v. 
Muhammad Hamid (8) are  sases in 
whioh the property was claimed as wakf 
under Muhammadan Law, Не has oited 
Pakhr.ud din Shah v. Kifagat-ul lah (9) as an 
instanas to show that where user has been 
relied on in support of a waif.it has been 
treated as evidenee from whish a dedication 
could, in the sironmstanees of the вазе, bb 
inferred. He has relied on the judgment 
of the Privy Couneil in Jagadindra Nath 
Roy v. Hamenta Kamari Deb: (10) for the 
proposition laid down therein that besides 
cases of complete endowment there ma 
be— - 3 
“Instances of less aomplete dedications, in 
which notwithstanding a religious dedication, 
property dessends (and dessends benefioially) 
to heirs subjest to a trast or eharga for 
the purpose of religion " NA : 
"Their Lordships”, the judgment eontinues, 
"desire to spsak with ‘cantion, ‘but it saeua 
possible that there may be other oases of 
partial or qualified dedisation, not quite‘#o ' 
simple aa those to which referenoe has been 
made.” Thig, again, was the ease of''s 
Hindu endowment but a similar dootririe 
has been applied to & Muhammadan trnat 
in the ease af Quasim Ali Khan [Syed Ават 


, khah v. Syea Ahmad Shah (11). ` 


The Privy Oonnoil judgment in Bima- 
nandan Ohettiar ‘v. Vava Levvat “Marakayar 
(12) has been aited by the respondents. THe 
deed in this ease was’ intendsd as a 
wakf al al aulad' which at that time was 
regarded as invalid, Their Lordships held, 


` however, that, having regard to the terms 


of the deed whish' contained: astive trusts in 


“fayour of the charities, the deed was a valid 


deed of wakf although the word wakf was. 


(2) 17 Ind. Cas. 803; 16 О. О, 76, D 
(8) 88 Ind, Cas. 887; 88 P. В. 1917; M P. W, Ё, 
1917. 

(9) 8 Ind. sg. 578; 7 A. Le J. 1093. _ ^ 

(10) 32 C. 129; 81 I, A. 208: S С. W,'N. 809; 6 Bom, 
L. B. 705; | A, D. J, 685; 8 Sar. P. C. J. 698 (P. O.J. 

(11) 82 Ind. Cas. 516; 2 О. І, J. 768. 

(12) 39 Ind. Cas. 235; 40 M. 116; 32 M.-L. J. 101, 
48 A. L, J. 139; 5 L. W. 293; (1917) M. W.N. 180; 25 
C. L. J. 224; 21 M. B, T. 216; 21 0. W..N. 621; 1 Б, 
L. W. 394; 19 Bom, І, R 401; 44 I. А. 21 (Р.О), ^ 
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not used init aud although the trust did not 
exhaust the entire property, Tho deed was 
one which in terms made over the entire 
property to trusts reserving по proprietary 
interest to the beneficiaries as sush. The 
deed in that sase cannot be used as a guide 
tothe eonstrustion of the deed executed by 
Khuda Bakhsh. They also rely on the Privy 
Üouneil sase of’ Court of Wards v, Ilahi 
Bakhsh (13). This was a ease in whicha 


sertain plot of land in the City of Multan | 


had been publiely thrown open for tbe 
purpose of a graveyard for the Muhammadan 
Community, Their Lordships upheld the 
$laim that the land was wa’f in the following 
terms:— | ^ 

“Their Lordships agree with the Ohief 
Court in thinking that the land in suit forms 
part- of а graveyard set apart for the 
Masalman Community, and that by user, if 
not by dedication, the land is wakf,” 


It is possible to read the sentensa quoted 
as implying that user may be a substitute for 
dedisation but ona perusal of the entire 
jadgment we do not think that this was their 
Locdships’ meaning, 


As sonis óf the ‘defendanta have admitted 

the - property: to ba wakf while others 
aequeiseed in the decree of the Court below 
ме do not think it necessary to disturb the 
deoree so far ав it affects them. So far as 
the appellant’s share is sonosrned, we uphold 
the desree as- regards the two mosques but 
sot it aside аё regards the remaining property 
and substitute therafor а desreo in terms of 
paragraph 16 (c) of the plaint deelaring,— 
‚ (a) that the appellant has по right td 
interfere with the.use of the property for 
Muharram seremonies, prayer, majlis, reeita- 
tion of Karan, visitsto the tomb and similar 
religious aots and -that he has no right 
to make any ase of the property whish is 
insonsistent- with its nse for the aforesaid 
purposes, and— 

(b)-that Ба is liable from the ineome 
of the property to defray his share of eosts of 
maintaining the -buildings: whieh stand on 
the land. - : 


(18) 17 Ind. Cas, 744; 40 0.297, 1 P. W B. 19:3;, 
11 A. 1, 1, 265; 13 M. L. T, 318; (6913) M. W, N. 270; 
17 0. L; 7.860; 27 Р, Б. 1913; 83 P. L. В. 1913; 15 
Bom. L, R. 486; 25 M. J, 61; 40 A, 18 (P. O). 
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As the suit has partly suesseded and 
partly failed, the parties will bear their own 
eosta throughout. 

I. P. 

Appeal partly allowed, 


PATNA HIGH COURT, 
APPEAL From Og.GinaL Ововяв No. 5 
ок 1919. 
Mareh 22, 1922, 
. Present; — Mr. Justice Das and Mr. 
Justiae Ádami, 
Rai Kamar Babu CHHOTEY 
NARAIN SINGH лир отняв 
APPELLANTE 
versus 
Babu KEDAR NATH SINGH AND OTHERS—- 
_ REsPONDENTS, ` 
Limitation Act (IX of 1909), s. 15, Sch, I, Art. 181 
— Foreclosure decree nisi—Application to make decree 
absolute— Limitation. 


An application to make a foreclosure decree final 
is governed iu matter of limitation by Article 181 of 
the Limitation Act [p. "9, col. 1.] ; 
. A preliminary decree for foreclosure was passed 
by the High Court on the ard of ‘uly 1913, 
bat the mortgagor preferred an appeal to His 
Majesty in Council which was .ultimately dismissed 
for non-prosecution on the 9th October 19 4; 

. Held, shat the limitation for applying for making 
the decree final began to run from the 8rd July 1918 
inasmuch as the re-ult of the dismissal of the appeal 
for non-proseoution was to place the parties in the 
same position as if there was no appeal [p. 99, . 
col, 25 

Where during the pendency of an appeal to the 
Privy Council in a suit oh a mortgage an order is 
made for the appointment ofa Heceiver with a direc- 
tion проп him to pay the ‘interest due to the morts 
gagee, it operates in substance as an order staying 
further proceedings in the suit until the disposal 
of the appeal by the Privy Council and the period 
during which such order subsists should bo excluded 
within séction 15 of the Limitation Act in com: 
puting the period of limitation for making an 
application for a foreclosure decree. [p. 101, col. 1]. 


Appeal from a deoision of the Subordinate 
Judge, Gaya. : 

Mesure, Haran Imam, Sultan Ahmad, А. N, 
Das and D. N Das, for the Appellants. 

Moassrs, P. О. Manuk, H L, Nandkeolgar and 
Ra: Т М№. Sahay, for the Respondents, 

i JUDGMENT, 

Das, J.—This appeal is dirested against 
the final desree for foreslosure fiassed by 
the learned Subordinate Judge of Gaya 


де 
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under the provision of Order XXXIV,rule properties in авзогйарба with the desree 


3, of the Code; and the only question 
whieh we have to determine in this appeal is, 
whether the application of the plaintiff was 
barred by limitation, ' 

On the 3rd of July 1913 the Calautta 
High Court, modifying the  desree of the 
learned Subordinate Judge which was a 
desree for sale, passed а foreslosura desree 
nist in favour of the plaintiffs whereby it 
fixed the 3rd of January 1914 as the date 
for payment of the mortgsgoe-money by the 
defendanta to the plaintiffs. On the 22nd 
Dessmber 1921 defendants Nos.-1 and 2 
presented an applieation and in due sourse 
obtained a eortifisnte for leave to appeal 
to His Majesty in Council On the 9th 
January 1914 defendants Nos. 1 and 2 
presented another application to the Caleutta 
High Court, -They stated in that petition 
that they were nigotiating for a loan to pay 
off the mortgage ani had also preferred an 
appeal to His Majesty in Oounsil from the 
desree passed by the High Oourt. They 
asserted that the opposite parties were "con. 
templating to: apply for the final desree 
of foreslosure and for the delivery of розвев- 
sion of the property to them” and they 
asked ав follows: “It ie, therefore, prayed 
that your Lordships will be pleased. to stay 
the passing of the final desree for foreslosura 
for sueh period asto your Lordships ‘appear 


_ proper; and, in the alternative, to stay the 
delivery of possession over the said mortgage 


property on. your .petitioner's. furnishing 
security, and in oase of their being unable 
to do so, to appoint a Regeiver for the manage- 
méut of the property and to pass such order 
or orders as -to your Lordships appear just 
aod proper.” : Оп the 20th’ January 1914 
the High Court appointed ‘Babu Siva Nandan 
Roy, panding’ the disposal ‘of the appeal. 
to His: Majesty in Council, . Reosiver :of the 
disputed ‘mortgaged properties in suit; and 
dirested thé Receiver to pay all the-rents as 
£hey fell due and also the interest on the 
mortgage-debt, On the lst of June the 


.Reeeiver was dissharged as.he deslined to 


act on the remuneration fixed for him. On 
the ist of September 4914 some of the 
mortgagees applied for an order that, as 
there was no fresh order for the appointment 
of а Raseiver, they were at liberty! to apply 
for the Snal.deeree for foreclosure · and 
delivery. Gf. possession of the mortgaged 


of the High Court dated the 3rd July 1913. 
This applisation had the effest of compelling 
the defendants to make another applisation 
for the appointment of a Reseiver, and this 
they did on the 2nd September 1914, On 
the 3rd September 1914 the High Court 
made an order on the Subordinate Judge to 
appoint a fit and proper person a8 the 
Receiver of the mortgaged properties. It is 
not disputed that, in pursuance of this order, 
the Subordinate Judge appointed а person 
as the Receiver of the properties and . 
direated the Reseiver to pay the interest on 
the mortgage-debt. The next date of import- 
вове is the 9th of Ostober 1916, when the 
Judieial Committee dismissed the appeal of 
the mortgagors for non-prosesution of the 
appeal. On the 20th December 1917 the 
plaintiffs applied to the High Court for the 
discharge of the Raeeeiver and for an order 
on the  Reseiver to make over the 
mortgaged properties to them. On this 
application the High Court passed the follow- 
ing order: ‘We direst that the Reeciver do 
forthwith pass his aesounts, but that he be 
not discharged until a further application. , 
The mortgagees will be at liberty to. 
proseed with a view to obtaining a final 
decree notwithstanding the fast that the 
Reseiver is in possession", „This order was 
passed on the 18th Mareh 1918, and on the 
3rd. April 1918, the mortgagees, presented 
their application out-of whieh the. present 
appeal arises for a final desree in the 
foreslosure aetion under the provision of 
Order XXXIV, rule 3 of the Code. It is to be 
remembered that the preliminary desree for 
foreslosure was passed on the 3rd July 1913; 
and the faot that the present application 
was presented on the 3rd of April 1918 
eneouraged. the mortgagors to raise А 
plea of limitation, The. legrned Spbordinate 
Judge has.rejested .the plea ; and the only 
question which we have to determine in this 
appeal is, whether the plea put forward on 
behalf of the mortgagors was в. good plea. 
Mr, Manuk on behalf of the respondents 
argues that, his right to apply for a final 
decree іп в foreslosure action aeorues from 
day to day and that the Statute of Limitation 
is inapplieable to sush an applieation and he 
«relies ' on. ‘Madhab Moni Dasi v. Pamela 
Lamberi (1), . As"has been pointed out more 


` (1) € Ind, Сав, 687; 87 0, 706; 12.0, L, J, 828, 
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than onse, that was not à deeision on thé 
question whiah we haya now to determine, 
for the learned Judges in that ease held that 
the Code of Civil Prosedure, 2908, did not 
apply ‘to the oase:at all. It is оопвейвӣ 
that the Code of Civil Prosedure, 1908, does 
apply to the present ease, and I have no doubt 
whatever that thé question, ‚аз it has now 
arisen, is somewhat différent from the ques- 
tion which the learned Judges in Madhab 
Mont Dasi v. Pamela Lambert (1) had to try. 
Now, there was considerable differensa of 
opinion at one time on the question as to 
whether orders under sections 87 and 89 of 
the Transfer of Property Ast were orders in 
tha suit itself or in execution, and whether 
the Limitation Ast, and, if so, whether 
Artisle 173 or 179 of the old Limitation Ast 
governed an applieation for obtaining sush 
orders. It was with a view to put an end to 
the eonflist of desisions that provisions as to 
mortgage suits have been removed from the 
Transfer of Property Ast to the Code of 
Civil Prosedure and applieations whish follow 
preliminary dearees either for sale or for 
foreelosure, are now dessribed asapplisations 
for a deeree, for sale and a decree for fore- 
elosure and not applisations for an order for 
sale or fur an order for foreslosure. It is 
impossible now to sontend that these appliea- 
tions are not applieations under the provisions 
of the Oode of Civil Prosedure. If that be во, 
Artisle 181 of the Limitation Aet elearly 
governs вовћ an application and the period 
of limitaticn is three years from the time 
when the right to apply aeerues, This was 
the view whish was taken by this Court in 
Bala Ram Naik v. Kanhai Bharan (2). 

The next question is when did the right to | 
apply aserue? Ib will be remembered that 
the preliminary deoree was passed on the 
8rd July 1918 and that, though the morte 
gagors earried an appeal to His Majesty in 
Counsil that appeal was dismissed on the 9th 
Ostober 1916, not on merits, but for non- 
prosecution of the appeal Mr, Hasan Imam 
on behalf of the appellants sontends that 
the resultof the dismissal of the appeal for 
non.prosesution was to plase the parties 
in the same position as if - there wag-no appeal 
and that, aesordingly, the right to apply 


- (3) 38 fud, Ops, 885; 1 P, 4, 7, 804 3 P. Lie 
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assrned on the 3rd July 1913. That was 
certainly the view whieh was taken by the 
Judisial Committee in Abdul Majid v. 
Jawahir Lal (8). That ease was desided 
under the Transfer of Property Ast and the 
old Limitation Ast before the new Civil 
Proeedure Code made а change in the 
proeedure relating to mortgage actions. 
In that sase the Court of first instanee 
passed a desree in favourof the mortgages 
on the 12th May 1890 for the sale of the 
mortgage property unless payment was made 
onor before the 12th August 1890. There 
was an appeal to the Allahabad High Count 
and that appeal was dismissed on the 8th 
April 1593, Тһе mortgagor obtained leave 
to appeal to the Privy Oounoil, but did not 
ргозеопёа his appeal, and on the 13th: May 
1901 the appeal was dismissed for want of 
proseeution, The Judieial Committee held 
that Artiola 179 of the Limitation Act 
governed · the application whieh was then 
presented by the decree-holder for an order 
absolute for sale and that limitation began 
to run, поб from the dismissal of the. appeal 
for want of prosesution, bot from the order 
of the High Oourt ocnfirming the desree, 
The Judieial Committee in .the sourse of its 
judgment said as follows:—' The order 
dismissing the appeal for want of prosesu. 
tion did not deal judieially with the matter 
of the suit and sould in no Sense bs regarded 
as an orderiadopting or confirming the deeision 
appealed : from, It merely resognised 
authoritatively that the appellant had nof 
complied with the sonditions under whieh the 
appealwas open to him, and that, therefore, 
he was in the same position as if he had not 
appealed at all. То put it shortly, the only 
deoree for sale that exists із the desrea, dated 
the 8th April 1893, and that is:a deeree of 
the High Court of Allahabad.” That sase 
was of sonrse desided-on the view that an 
application for an order absolute for sale 
under the Transfer of Property , Aot was an 
applisation in exeoution. of the deeree, The 
position now is different but we are entitled 
to hold by analogy. that the right ёо apply in 
the present ease .&esrued on the 3rd July 
1918, and that the applieation is accordingly 
e 


(8) 28 Ind. Cas. €49; 36 А. 350; 12 А. I. J. 624; 
16 Bom Д. 395; 18 О; У. У, 968; 19 О, L, J, 
626; 27 M. Le 7.17; (1914) М, W. Ni 485; 16 М. Ly 
Т, 44 11, W, 488 (0,0). С 
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barred by limitation unless the operation of 
the preliminary desree was stayed by 
an order and injunction of the Court. 


Mr. Manuk contends that the: order for 
the appointment cf a Reseiver coupled with 
the direction upon the Беввітег to psy the 
interest on the mortgage-money operated in 
effect as an crder staying further proceedings 
and that he is, áccordingly, under seotion 15 
ofthe: Limitation Aet, entitled to exoelude 
the period between the 4rd September 1v14 
aud tbe 18th March 1918 on whish date the 
High Court gave him liberty to apply for 
the final deeree notwithstanding the faet that 
the Reesiver was not discharged. The argu- 
ment involves an examination of the nature 
of .а final deeree in a  foreolosure action, 
Order XXXIV, rule З, of the Code, after 
dealing with the ease where the defendant 
pays into Court the amount deolared due to 
the plaintiff, provides as followr: —'" Where 
“such payment is not so made, the Court 
shall,on application made in that bebalf by 
the plaintiff, pass a deeree that the defeudant 
and all persons elaiming through or under 
him be debürred from all right toredeem the 
mortgaged property and also, if necessary, 
‘ordering the defendant to put the plaintiff in 
possession of the property”. The form of 
‘a final двегев for foreclosure is to be found in 
Appendix D to the Code of Civil Prosedure 

. and is Nb. 10, Under thatform the deeree 
4o whith the plaintiff. is entitled is 
as. followa:—' That the défendant 
and all persons elaiming. through or under 
shim be debarred fram all right to redeem 
the mortgaged property set out and des. 
wribed in the Sehedule hereunto annexed. 
(Where the defendant is in possession add 
“and shall put the plaintiff in possession 
of the ssid’ property)”. There is по doubt 
at all, on a perusal of the form вв pro: 
vided by the Legislature in No, 10 of 
Appendix D, that the words, “if. neaessary” 
in -Order XXXIV,. rule 3 (2), refer to & 
ease where the defendant is in possession 
‘and that the plaintiff is entitled to :a 
desree. first debarring the defendant . and 
all persons olaiming through or under 
him from all right to radeem the mort- 
gaged property; and, seeondly, ordering 
the defendant to put the plaintiff in 
possession of the. property. Mr. Manuk 
sontende» that, in, the events whieh have 
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happened, he was not entitled to either 
of these orders until the 18th Marah 1918. 

I will first sonsider the question whether 
the plaintiffs were, in the events whieh 
happened, entitled to an order debarring 
the defendants from the right to redeem 
the mortgaged property. Now, it will be 
remembered that the Reseiver was appointed 
on an applieation by the defendants in 
whish they stated that they were negotiat- 
ing for a loan in order to pay off the 
mortgage money and that they were eon- 
fident that they would be able to rhise 
sush a loan within two months from the- 
date of that applisation. The Court 
appointed a Reseiver and  direeted the 
Reoeiver to pay the interest due on the 
mortgagesmoney to the plaintiffs; In my 
opinion, so long aa the order of the High 
Court stood, the defendants had the right 
not only to pay the interest on the mort- 
gage-money to the plaintiffs bat alao, to 
quote their own words, “to pay off the 
deeree", In other words, the appointment 
of a Reseiver and direction upon him to 
psy the interest due “to the plaintiffs 
operated in substance, though not in 
form, ав an order staying further proseed- 
ings in the suit until the disposal ‘of -the 
appeal by the Privy Couneil. 

In the next place, so long as the Reooiver 
was in possession of the mortgaged .prop- 
eriies, it was elearly ineompetent to the 
plaintiffs to ask for an order that the 
e0-defendants do риё the plaintiffs in posses- 
sion of the property. The Оойв of ‘Civil 
Prosedure resognizes the right of the 
plaintiff who is out of possession to be 
put in possession of the mortgaged prop- 
erties; in other words, he is in the same 
action entitled not only to a .desree for 
foreslosure, but alao to а deeree for 
posssssion. Аё one time it was doubted 
in England whether a SOourt of Equity 
could grant the mortgagee leave to join 
an aation for the.resovery of land with 
the aetion for foreolosure. See Sutcliffe v. 
Wood (4). It was in order to remove 
the difficulty raised Бу sneh вавев as 
Suichfe v, Wood (4) that a proviso was 
added to Order XVlil,rule 2 of the Rules 
of the Supreme Court in December 1885, That 


(4) (1884) 58 In 7, Ch, 970; 501, Т, 706, 
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proviso now permits a plaintiff to join a 
slaim for possession in an  aetion for 
foreslosure or redemption, There is no 
doubt at all that an order for foreslosure 
absolute in а foreslosure action may now 
iuslude an order for delivery of posssssion 
by the defendant to the plaintiff: See 
Best v. Applegate (5). It is quite true 
that an order for delivery of possession 
may ba given after the final desree, This 
was established in Keith v. Day (6), though 
the vropnsition was not assepted in Wills 
V. Leff (7). It may be assumed, however, 
that the plaintiffs were entitled to have 
an order as to delivery of possession not 
as part of the foreelosure deeree, but after 
the desree; but the fast that the plaintiffs 
may obtain suoh an order after the final 
decree does not take away their right to 
slaim sueh an order as part of the fore- 
slosure desree, That order they eould n:t 
have obtained so long as the Roeeiver was 
їп possession of the mortgaged properties, 
The Oalentta High Uourt removed the 
bar on the 18tn Marsh 1918 and, in my 
opinion, the plaintiffs ‘besane entitled to 
apply for the fiaal desree on the 18th 
Mareh 1913,. i 

In my opinion the conslusion at whieh 
the learned Subordinate Judge has arrived 


is right and I would dismis this appeal 


with вовёв, 
Anasi, J.—I agree. 


J. р. & P.D, 
Appsal dismissed. 


(5) (1988) 37 Oh. D. 42; 67 L.J, Ch, 508; 57 L. T. 
599; 36 W. R, 397. xU b 


(6) (1488. 89 Ch. D. 432; 53 L. J, Ch. 118; 69 L, 
Т, 126; 87 W. В, 242, 


(7) (1388) 88 Ch. О, 197; 67 L. J. Ch. 568; 36 
W. В. 57'. ° 1 Е 
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OUDH JUDICIAL COMMISSIONER'S 
COURT, 
Sxzcoxp Civin Appears Nos, 227 амр 231 
І or 1921, 
November 9, 1921, 
Present: — Мг. Daniels, А. J. O., and 
Mr. Lyle, A. J. C. 
MUHAMMAD NUR KHAN AND ANOTBER— 
DEFENDANTS —— APPELLANTS 
versus 
LAOHHMI NARAYAN AND ANOTHER— 
` PrAINTIFF3— RESPONDENTS А 
LAOHHMI NARAYAN AND ANOTHER— 
PLAINT;FF3-— A PPALLANTS 
versus . 
MUHAMMAD NUR KHAN AND ANOTHER— 


DurEKDANTA— RESPONDENT, 
Limitation Act (IX of 190-), s. 0— Minor, transfer 
by— Transferee, position of —Suit by transferee, whether 
maintainable, 


A transferee from a minor “cannot, under any- 
ciroumstances, claim the benefit of section 6 of the 
Limitation Act, inasmuch as as soon as the transfer 
is made the special privilege which is vested in 
the minor is extinguished, so that the transferee’ 
cannot maintain а suit even if he brings it on the 
same date on which the transfer takes place, if 16 
is otherwise not maintainable, [p. 102, col. 2.] 

Ruira Kant Surma Sircar v. Nobo Kishore Surma 
Biswas, 9 О. 683; 12 О. L. R, 269; 4 Ind. Dec tn. s) 
1031, Rangasami Chetti v. Thangavelu Chetti, 50 
Ind. Cas. 380; 42 M. 637; (1919) M. W. М. 448; 26 
M. L. T. 147; 10 L. W, 333 and Matadin v. Ali Mirza, 
5 О С. 197 at p. 208, followed. 

Imam-ud.din v. Mumtaz-un-nissa, 27 Ind, Сав. 118; 
18 О. C. 85 10. L. J. 747, explained and dissented 
from. Ў 

Arjun Ranji v Ramabai, 87 Ind, Cas, 221; 40 B. 
564; 15 Bom. L, К, 679, explained, 


Appeal from а desree of the First Addi. 
tional Judge, Lusknow, dated the 25th April 
1921, upholding that of the Subordinate 
Judge. Lucknow, dated the 17th July 1920. 


"Mr, Niamat Ull«h, for the Appellanta in- 
Appeal No, 727. 


Mr. Rajeshwari Prasad, for the Raspondents 
in Appeal No. 227, 

Mr. Rajeshwari Prasad, for the Appellants 
in Appeal No. 231. 

Mr, Niamat Uilah, for the Respondents in 
Appeal No. 231, 


JUDGMENT.—This sesond appeal has 
‘een referred to a Beneh for the desision of 
a question of limitation arising ouf of ses. 
tion 6 of the Limitation Aet, The facts arg 
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given in the referring order and may be 
stated in a very small sompass. The house 
in dispute was sold toone Ram Narain by 
Ganga Din on 6th April 1906. Ram Narain 
resold it to the defendants in 1908, The 
lower. Appellate Court has found: that the 
defendants and their predesessor-in-interest 
have been in adverse possession from the 
date of the sale to Ram Narain whieh took 
plase more than twelve years before the suit, 
Ganga Din wss separated from his father, 
Nohri, and his brother, Radhe Shiam, and it 
has- been found that the resl title to the 
house vested in the latter, Radhe Shiam 
was born on 9th Marsh 1900 so he was a 
minor till within a little more than a year of 
the present .suit. On 13th January 1919 
Radhe Shiam exeouted a sele-deed of the 
Копвё to one Kandbai.’ -Under the ruling of 
this Court in Imam-ud din v. Mumtaz un- 
massa (1) Kandhai sould not have maintainted 
& suit to resover possession. Assordingly, 
shortly afterwards, the plaintiffs brought a 
suit to get the sale-deed to Kandhai set aside 
and a compromise deeree was passed on 4th 
June: 1919 setting aside the sale, On 3rd 
July 1919 Radhe Shiam exeeuted a. fresh 
sale-deed in favour of the plaintiffs and on 
the game date the present suit for possession 
was launched against the defendants. The 
object of these marceivres on the pert of 
Radhe Sbiam and the plaintiffs evidently 
was to take advantage of another distum in 
Imam ud-din v. Mumtat-un-nessa (1) to the 
effest that, though the benefit of gestion 6 
does not enure in favour of the transferee 
from the minor, yB& the transferee ean 
‘maintain а suit іё ће brings it on the same 
date on whieh the transfer takes place, The 
question of law whieh arises for desision 
in this ease is whether that dietum is 
eorreet, j un 

` The general prinsiple of law that a trans. 
forse cannot elaim the benefit of sestion 6 
of the Limitation Act was not questioned 
when the ease was argued before the Rofer- 
ring Judge. It has been disputed at the 
hearing before ов,. That principle was first 
laid down by в Fall Bensh-of the Calcutta 
High Court in Rudra Kant Surma Strecr ү... 
Nobo Kishore Surma Biewas (2) and it has 


' (1) 27 Ind. Oas, 118; 18 0.0. 8% 1 OL Je 


та, * 
(2) 90,663; 12 È. L, В, 269; 4 Ind. рес, (x, s) 
1081, А 
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quite resently been followed by the Madras 
High Court inthe ease of Rangasami Chettt 
v. Thangavelu Ohetti (3). 16 was also affirmed 
by a Judge of this Court in the sase of 2mam- 
uddin v. Mumtaz-un-nissa (1) already referred 
to and in the earlier ease of Matadin у. Ali 
Mirza (4). The respondents have. suggested 
before us that the rule laid down in these 
eases is insorrest, but they ean adduse no au- 
thority intheir favour exoept the ruling of the 
Bombay High Court in Arjun Ramji v, Ramabat 
(5) whieh was eonserned with a suit by the 
legal representatives of a minor. The learred 
Judges held that where в minor died after 
attaining majority his legal representatives 
воша bring a suit within three years of his 
attaining majority, They expressly stated, 
however, that they were not soneerned with 
the question desided in Rudra Kant’s case (2) 
with referense to representatives by transfer, 
We agres with the view laid down in the 
Caleutta and Madras eases that both, on the 
wording of the Ast and in view of the inten- 
tion of the provisions, a transferee cannot 
elaim the benefit of sestion6. As the learned 
Judges of the Madras High Oourt poiuted 
out if the view sontended for by the responde 
enis is sorrect sub-section (3) of sestion 6 ig 
entirely superflucus, 


With the greatest respest. to the learned 
Judge who desided Imam-ud din v. Mumtaz. 
un-nissa (1), we ean find no reason for the 
distinetion there taken bevween а snit brought 
on the date of the transter and a suit brought 
ona subsequent date. Hither the benefit of 
gestion 6 is а personal one or it is not. lf 
it is а personal one, whieh may be regarded 
ав settled by the anthoritias already referred 


' to, it makes no differenee whether the alienee 


sues one hour or one year after the transfer 
takes plaee. Until the transfer is somplete 
he has no eause of astion et all. As soon as 
the transfer is made, the spesial privilege 
which is vested in the minor ia extingnished, 
As was pointed out by our learned colleague 
in the referring order, the distinetion drawn 
in the eoneluding portion of the judgment 
in the ease of Imam ud din v. Mumías-un- 


(8) 50 Ind. Cas. 380, 42 M. 637; (1919) M. W. N, 
448; 26 M. L. T. 147; 10 L, W, 333. 

(4 50 О. 197 % p. 208. 
ui 37 Ind. Cas, 221; 40 B.' 664; 18 Bom, І, R, 
579, . 
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nissa (1) between a suit instituted on the day 
of the transfer and *& snit instituted sub- 
sequently is not to ba fouud in any of the 
eases relied on by the learned Judge in 
support of his desision. It is notised by 
Mr. Rustomji iu his commentary with a 
querry, whieh appears to us well founded, 
whether any such distinetion is made by the 
Aet. For the above reasons, we hold that 
the desision of the Courts below on the point 
of limitation is ineorrest and that the suit was 
barred by time, 


We may, note in conelusion that the res. 


pondenta have argued that adverse possession 
did not begin till 1910 when the appellants 
actually began to reside in the house and 
that the sale-deed was rot proved. From the 
judgment of the Court below it appears that 


neither of these fasts was challenged before: 


it. It is enough to say that there ів suffisient 
evidence to establish the sale-deed and that 
there is a finding of fast of the lower Appel- 
late  Oourt, supported by evidense, that 
adverse possession began in 1906, -' 

' We aesordingly allow the appeal and 
dismiss the suit with eosta in all Courts. 
The suit having been dismissed, the cross: 
appeal fails and is dismissed with oosts.- 

J. Р. Appeal allowed. 


OALOUTTA HIGH COURT, 
APPEAL Fou AppaLuats есче No, 2007 
oF 1917, . 
June 29, 1920, 

Present :—~Justiee Sir N, R, Ohatterjea, Kr., 
and Mr. Justies Newbould. 
BABJAN MANDAL—Pratnrree — 
APPELLANT 

* versus 
HARIPADO ВАНА AND orarrs— 
DgrenDaNts— RESPONDENTE, 


Bengal Tenancy Act (VIII of 1836), s. 167—Pur.. 


chaser of holding at sale in execution of rent-decree 
~~Previous purchaser in emeculion of mortgage-decree 
~ Subsisting encumbrance, 
e 

On the 18th September 1913 the plaintiff pur. 
chased a holding in execution of a decree for 
arrears of rent obtained ima suit instituted cn the 
1éth April 19.2, In taking possession he was resigted 
by the defendant who had purchased the interest 
of one ofthe tenants in execution of a mortgages 
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decree on the 18th Мау 1912, Thereupon the 
plaintiff brought the present suit for recovery of: 
possession on the basis of his right by purchase at 
the rent-sale: 

Held, that inasmuch as rent was the first charge 
on the holding the defendant’s purchase was sub- 
ject to that charge and that, therefore, there was 
no subsisting encumbrance at the date of the 
plaintiff's purchase which the plaintiff was bound to 
annul under the provisions of section 167 of the 
Bengal Tenancy Act. [p. 104, col, 1] 

Appeal against a desrea of the Distriet 
Judge,  Murshidabad, date] the 19th of 
July 1917, reversing that of the Munsif, 
First Court at Jangipur, dated the 27th 
of June 1916. 


‚ Babus Jogendra Nath Mukherjee, Bankim 
Ohandra Ghose and Kanatdhone Dutt, for 
the Appellant. 

‚ Babu Hemendra Nath Sen, for the “Ra: 
spondents. 


JUDGMENT,—The plaintiff, who is the 
appellant in this ease, purshased a holding 
in exeeution of а desree for arrears of 
rent on the 18th September 1913 and 
obtained formal possession on the 5th 
Febrnary 1914. He was, however, resisted 
by the defendant who had  parshased 
the interest of one of the tenants in 
exesution of a mortgage. deeree on the 
i8th May 1912. The rent suit appears to 
have been instituted on the 15th April 
1912, and the sale in execution of the 
rent-desree took plase, as stated above, on 
the 18th September 1913, The defendant’s 
purehase at the sale in exesution of the 
mortgage- deeree, therefore, took plaee after 
the institution of the rent suit, but before 
the sale in exesution of the rent deeree. 

The plaintiff brought the present suit 
for reoovery of possession оп the basis of 
his right by purshase'at the rent sale, 
The Court of first instance deareed the 
suit, On appeal the deeree was reversed 
‘on the ground that the plaintiff had not 
annulled the ensumbranee of the defendant, 
‘the serviee of notice under sestion 167, 
‘Bengal Tenansy Asb, not having been proved, 
"Tbe plaintiff has appealed to this Court, 

The question for consideration ie, whether 
the defendant, had any subsisting ensume 
bránse at the date of the purchase by tha 
plaintiff at the rent sale which it was 
necessary to annul under the provisions 
of sestion 167 of the Bengal Tenancy 
Aet. The learned Distrist Judge, relying 


104 
J"SUDALAIMUTHU EUDUMBAN V, ANDI REDDIAR, 


upon the desision in the sase of Ban. 
bihari Kapur v. Khetra Pal Singh Roy (1), 
held that “the right purehased. by the 
defendant was an eneumbrance within the 
meaning of seetion, 164 ‘of the Bengal 
Act”, and that he was entitled to "fall 
bask upon. his original mortgage as а 
shield” against the purehaser in execution 
of the landlord’s. desree for arrears of the 
rent of the holding in question, ` 

The‘ learned Judges in the ease of Ban. 
bihari Kapur v. Khetra Pal Singh Roy (1) 
relied upon the deeision in Bhawani Koer v, 
Mathura Prasad (2). The latter ease was, 


however set aside on appeal by the Judi. 


sial Committee: See Bhawani Kumar v. 
Mathura Prasad Singh (3). : 

It was held by their Lordships that 
after the sale “took plase on the mortgage, 
the mortgagee who purchased at the sale. 
besame the owner of the property and 
that he вопї not maintain as against 
: himself or against third parties unsonneeted. 
with the mortgage transastions ‘upon the 
property, the position that his mortgage. 
still remained an eneumbranse thereon. 

lt is true that the defendant's purehase 
in exesution of the mortgage desree took 
place after the institution of the rent. 
suit, but he purahased a portion of the hold.’ 
ing long before the sale in exesution of 
the rent-desrea took plasa and although 
he was not liable for arrears of rent 
for the period before his purahase, the rent 
` was first eharge upon the holding. He, 
therefore, purehased subject to that charge, 
He beeame the owner of a' portion of the 
holding before the rent sale took plase, and 
his interest in tbe. holding" (whieh was that 
of an unregistered transferee) passed at: the 
rent sale, There was, therefore, no subsisting 
eneumbrance at the date of the plaintiff's 
purshase whish the plaintiff was bound to 
annul under the provisions of seetion 167 of 
the Bengal Tenancy Ast, 

The desree of the lower Appellate Court 
is aesordingly веб aside and that of the Court 
of first instanse restored. We make no order 
as to sosta, 4 

B. N. Decree set aside. 


(1) 18 Ind. Cas. 785; 38 C, 923; 18 0. W. N, 

(2) 7 C. 1. J. Lat p. 20. ' К ру: 

(8; 16 Ind. t as. 240; 40 C. 89; 16 O. W, N. 955, 98 
M.L.J.8 ц lz M, L. T. 354 (1912) M. WUN. 214 
is Bom. Ы. E, 1046; 16 O, L. J. 606; 392 A, ue 
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MADRAS. HIGH COURT. 
Civit Revis ox Primos No 4 1 cx 1921, 
F. brnsry 2 5, 19:2, 
Present; — Mr. Justise Oldfield and 
. Mr. Justioe Veneataeubba How. 
SUDALAIMUTHU KUDUMBAN— 
DeEvendDantT— PErLIOAER | 
veraus 
ANDI REDDIAR-—Pr:INTIFF— 
RrePonrENT. 

Oivil Procedure Code (Act V of 1908), О. ІХ, т. 13 
~ Provincial Small Cause Courts Act (IX of i887), 
в. 17 (1:—Limitation Act, (1X `0} 19 +); s. 5, appli- 
cability of— Application. to set aside ex parte decree— 
Payment of decree amount after Imitation period——i 
Power of Court to excuse delay. 

A payment requi ed by the proviso ‘1) to section. 
17 (+) of the Provincial Small Cause Cou:ts Act is 
not independent of the petition for setting aside a 
decree passed ew parie but із an element required to` 
complete.such a petition. [p. ICF, col 7.] . 

Section 5 of the Limitation Act is applicable to 
the applications under Order !X, rule 17, (ivil Fro- 
cedure «ode, even when that procedure takes place 
in а Court of Small aases.(p O05, cols '.& >] 

Therefore, a Small Cause Court Judge is competent.. 
to excuse the delay in depositing the decree smóunt 
in Court on an application under Order 1X, rule 18, 
Civil Procedure Code [p. 10-, col, 2.] 


Petition, under sestion 25 of Ast IX of 
1887 and ceetion 167 of the Goverr ment. 
of India Aet, prayiog the High Court to 
revise an order of the Court of the Snb- 
ordinate Judge, Tatisorin, dated the 8th 
November 1:20, and made in Exeoution 
Applieation No, 448 of 1920 and I. A. 
No. 850 of 19:0, in Small Cause Suit 
No. 299 of 1890. 


Mr. T. Nallaswami Pilloy, for the Peti- 
tiorer. 

Meecers, Ohtdumbaram and Morihcndam, for 
the Respondent, 


JUDGMENT.— This is a petition asking 
us to revise the order of the Subordinate 
Judge of Tutieorin refusing tp set aside an 
ех parte decree passed in a .Small Cause 
suit. The petitioner alleges that he oame 
to know of the deeree whieh had been 
passed on 3'st Mareh 1:20, only about two, 
weeks before be fied bis petition on 3Uth 
July 1:95. Untortanately, swing, as the 
lower Court hes found, solely toa mistake 
of his Piendei'. gumustah, te did not pay. 
wnh bis peuticn tne wiole of the desree 
amennt, On the otber side objesting tbat 
his payment was drfisient, he, however, 
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made good the defisiensy,. Bat- he did ао. 
after the time of 30 days from the date of 
his knowledge of tha desree, within whish 
hie petition would have been in time. The 
question then was whether the Court eould 
exeuse the delay under section 5 of the 
Limitation Aet, It has refused to do so, 
and we have been asked to revise its order 
of refusal. 

The lower Court has dealt with the 
matter at considerable length, although 
it is really, in our opinion, vary simple. Wea 
do not propose to follow the lower Court 
through over elaborate diseussion. Saortly, 
its diffisulty was that sestion 5 has been 
made applieable by an order of this High’ 
Oourt. to petitions under Order ІХ, rule 13, 
but it haa поб been made applisable to pay» 
ments under the proviso to section 17 (1) 
of the Provinsial Small Cause Courts Aat. 
This, however, вап, in our opinion, easily 
be met, There was, of вопгве, no diffisalty 
under the former Code, 

Seetion 17 (1) of the Small Cause Courts 
Ast makes the shapters and the sestions 
of the Code spesified in the Second Ssbeduls, 
thereof, the prosedure to be followed in 
Courts of Smal} Causes in all suits and in 
all proseedings arising out of such suite, 
subjest, of вопгве, so far as sestion 10+ of, 
the previous Code was eonoerned, to the 
proviso already referred to. The Oode now 
in foree, no doubt, does not re.produce the 
Sehedule of the former Code, but that is 
elearly beeause the Legislature tool another 
eourse and embodied the sonfents of the 
Ssbedule in substantive provisions of the 
Code itself, For there is, firstly, the general 
&polisation of the Code to ali Courts sub. 
jest to the superintendence of the High 
Court. There ix, next, seetion 7, whioh 
spesifies sertain substantive provisions of 
the Code as not applisable to Small Cause 
Courts, and Smal? Cause Order L, which 
excepts certain orders. Neither the seation. 
7, however, uor Order L excepts Order 1X, 
It ie, therefore, olear that Order IX will be 
applieable to the ease before us. This is 
suffisiont to displase one argument whieh 
has been suggested, that the sestion, taken 
with the Sesood Sshedule of the former Code, 
and sestion 158 of tae present Code, sannat 
be read’ as applying the provisions of the 
present Code, in so far аз Иву differ from 
those of the former Code, Sestion 5 of the- 
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Limitation Aci having been applied to 
O-der LX, it will bs nons the less appli- 
eable to the prosedure under that Order, 
when that prosedure takes plass in a Court 
of Small Causes. | | 

It is than, however, argued that the pay- 
ment required by the proviso to seation 17 
. (1) must be considered as indepandent of 
the petition for setting aside a decree 
passed ez part: and that sestion 5 cannot be 
applied tothe making of that payment, as 
justifying the Court in exensing the delay 
in making it, The answer is that the pay- 
ment is directed only in conneetion with 
the Bling of a petition uuder Order IX, 
rule 13 and із as mush an element reqgaired, 
iu order to the eompleteness of sueh a 
petition as any other portion of it, for in- 
stanse, the stamp or verifisation; and this 
view of the paymant referred to in the 
proviso to sestion 17 (1) is entirely son- 
sistent with the tenor of the judgment o£ 
the Fall Bonah -of this Court ip As:an 
Mahomed Sahib v. Eahiman Sahib (1). 

The result is, that the order under re. 
vision eannot be sustained on the grounds 
given by the lower Оопгё, The lower 
Court has already placed on reeord its 
opinion that if dissretion to exsuse the da- 
lay in making the payment were vested 
iu it, this would ba a case in whish that 
dissrstion might properly ba exereised, and 
we see no reason for dissent on that 
point. А 

The remaining question ie, assordingly, 
whether the potitioner did, as he alleges. 
іп paragraph 3 of bjs affidavit, eome to 
know of the ‘passing of tbe dearee against 
him only about two weeks before his peti. 
tion was filed. Oa that point the lower 
Court has reaorded no evgidenes and there 
is no finding. We must set aside the 
lower Court's order and remand the peti- 
tions for re-admission and disposal in the 
light of the foregoing after enquiry as to 
whether the petitioner's statement just re. 
ferred to is trus, Oosta to date will ba. 
eosta in the sanse and will be provided 
for in the order to ba passed by the lower 
Court. е 

m. C. Р. 

j Р. Fetition allowed; 

А * : Оазе remanded, ~ 
(1) 55 Ind Cas. 977; 41 М. 53% 10 L, W, 613, 88, 
M. L 3,633, 28 M, L. Т, 17; (1020) М, W. М. 875, 
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OUDH JUDICIAL COMMISSIONER’S 
| COURT. 

Seconp Опт. ArPzAn No. 196 ок 1921. 
Oatober 28, 1921, 
Present;—Pandit Kanhaiya Lal, J. O., and 
Mr. Dalal, A. J. О. 

Shaikh RUTAB ALI AKD OTHERS— 
DEFENDANTE — ÀPPELLANTS 

à versus 
MUHAMMAD ZAMAN BEG AND OT4ES8— 


PrAINTIFFS— KESPONDSNTS, 
.Lease—-Conditions to be fulfilled by lessee— 
Resumption of lease-hold—Under-proprietary — title, 
whether can be acquired. 


' Where a lease imposes upon the lessee certain 
conditions to be fulfilled by him end provides 
for the lessor resuming the lease-hold in case the 
lessee fails to satisfy any conditions, but those 
conditions are nolonger operative, and the possible 
bar to the lessee’s under-proprietary title has been 
removed, the rights conferred by the lease are 
perfected into under-proprietary rights, [p. 107, 


1.1, 
=. Ram Tewari v. Deokali Tewari, 25 Ind. as, 


865; 17 О. О, 299; 1 O. L. J. 463, distinguished from, 


Appeal from в deeree of the District 
Judge, Fyzsbad, dated the llth April 1921, 
eonfirming that of the Additional Subordi- 

nate Judge, Fyz3bad, dated the 19th July 


1920. 


Mr. Haider Husain, for the Appellants, 
. Mr. Nia nat Ullah, for the Raspondents. 


JUDGMENT,—This sessnd app2al has 
been referred for the desision of a Baneh 
by a learned Judge of this Oourt. The 
question for dele:minttion ie, whather а 
perpstual lessee of agrisultural land holding 
the rights eonferred by the Ізазә іп quostion 
would esma under ths definition of aa 
ünder-proprietor given in the Oudh Rant 
Ast, seation 3 (8). It will not ba possible 
to deside such a question generally basanse 
the desision of every ease will depsnd on 
the e2nditions of the lease. Inthe present 
saso the perpetual lease to ba interpreted 
was exeeuted by a preleesssor of the palint- 
ifa Zamindars in favour of the defendants’ 
predesessor-in-interest on 9th January 1885, 
It purports to ba а perpetual lease of 26 
bighas of land ata rental of Rs. 38-40 with 
а right of transfer to be halde gensration 
after gegeration on the payment of the same 
rate of rent whislt was not to be revised till 
the time of the next Settlement, The same 
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lessee had been granted a previous lease of 
11 btghas of land at a rental of Re. 15 
on 7th May 1883. That lease aleo was а 
perpetual leare, and the land eovered by 
that lease was, it is вопвейед, -entirely 
different from the land ineluded in the lease 
for sonsideration here. The lessor in the 
lease of 1885 deelared that the prior lease 
of 1883 was. saneelled and further made 
it & condition of the lease of 18-5 that 
if the lesece should lay olaim to the 11 
bighas of land of the eaneelled lease on 
any future date, the present lease of 1885 
would be ressinded. Another condition of 
the lease of 1585 was that in ease the 
lessee desired to transfer his rights the 
offer should first be made to the lessor or 
his sueeessors. A lessor contrasting fora 
right of re-purehase does notin any way 
derogate from the transferable quality of 
the rights transferred under the leage. 
The question to determine is, whether the 
other condition, giving the lessor a right 
of re-entry by reseission ofthe deed of 
lease, prevents the lessee besoming an 
under-proprietor of the property transferred, 
. In the ease Bameshar Bakhsh Singh 
v. Sankata Bakhsh Singh (1) a Beneh of 
this Court pointed ont tbat the right of 
an urder-proprietor was not exhaustively 
defined in sestion 3 (8) of the Ondh Rent 
Aat. it Leld that if, in any eireumstanee, 
& proprietor is afforded a right of re-entry 
against a transferee of egrisultural land 
in Опар, suesh transferee will not be 
entitled to under proprietary rights. Aeeord- 
ing to that definition, where а lease imposed 
pron the lessee eertain sonditiors to be 
fulfilled by him and provided for, the 
lessor resuming the lease-hold in ease 
the lessee failed to satisfy any eon- 
ditions no under-proprietary right would 
be sonferred on the lessee under such 
a lease. Applying the yrineiple of law 
enunsiated in that ruling here, if the son- 
dition regarding re-entry in the lease were 
operative, the defendants would net have 
the status of under-proprietors under the 
Oudh Rent Aet, In the present ease, how- 
ever, that sondition is no longer operative. 
The former lease was exeeuted in lsc3 and 


(1) 26 Ind, Сав, 670; 1 O, Is, J, 869, 
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sdmittediy the lessee lost possession of the 
lease laud in 1355. Toe lessee sannot, there- 
fore, elaim any longer any rights under the 
lease of 18:3. Sush а elaim baving besome 
impossible there is no possiblity for the 
exereiee by the lessor of':a right of re» 
entry and that elause should be put out of 
sonsideration in desiding whether the de- 
fendants are now under-proprietors or not, 
The possible bar to the defendants’ under. 
proprietary title has been ,.removed; во 
we are of opinion that the rights eon- 
‘ferred by the lease bave been perfested into 
under proprietary rights at the present 
moment, 


: "The learned Counsel for the respondents 
referred us to the Beneh ease of Data Ham 
Tewari v. Deokali Tewart (2) in support of 
his eontention that, in the eirenmstansee, 
of a transfer hke the one under the lease 
in suit na proprietary or under-proprietary 
rights devolved on the traneferee. In that 
ease it was held that а patta of birt sanhalp 
did not amount to в sale so as to give rise 
to a right of preemption. There the 
question was one of aonsideration and 
different from the question raised in this 
ease, The lease was held not to ba a 
sale  beeause the consideration was not 
purely a money eonsideration bnt was eom. 
pounded of a money payment and the bless- 
ings of the Brahmans or their [e-:form- 
anse of the services of family priests. 


The learned Counsel for the respondents 
sought to distinguish between a right to 
enjoy property avquired by в lease under 
seation 105 cf the Transfer of Property 
Act and the right of property :possessed 
by an under-proprietor. We see no dis. 
tination between a right to enjoy property and 
a right of property in these two oases. It was 
urged that thedease by its form deaslaring it to 
be a perpetual lease. by the faat of rent 
being payable and by the proviso of a 
right of re entry. fell short of sonferring 
‘the right of ап. under.proprietor on the 
lessee. The form of transfer is not to be 
sonsidered when an inquiry is made into 
the essential sharaeters ofa transfer, and 
an under proprietor is liable to pay - rent 
and the proviso has been fully dissussed 
aboye,  ' ы * 


(2) 26 Ind, Cas, 853; 17 О, О, 299; 1 О, L. J. 488, 
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We are of opinion that in the present 
eace the defendanta are under-proprietors 
of the land in suit. We, therefore, set 
aside the deerees of the lower Courta and 
dismiss the plaintiffs’ sait with eosta of 
all the Courts. 

X P. ; 

Appeal allowed. 


PRIVY COUNCIL. 
APPEAL Екол Tuk Caicutra Hiau Court, 
Desember 2, 1£21. Š 
Present:—Lord Buskmaster, Lord Atkinson, 
Mr. Ameer Alı and 
* Sir Lawrenee Jenkins. 
NATHU KHAN, since DECE.SED, (NOW REPRE- 
senten BY Bibi MAHBUBANNESSA 
AND OTHERS) AND GTHERS—APPELLANTS 
versus 


Thakur BURTONATH SINGH AND OTHERS— 


RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 55 (1) (g`, 
(2j—Property sold free from | encumbrance—Encuin- 
brance enisting—Purchaser, when deemed to be com- 
pelled to pay encumbrances—Purchaser, right of, 
to refund. 


Where a sale-deed contains an express declara. 
‘tion that the property is sold free from encumbrances 
the vendor by reason of section 45 (1) (9) sub. 
section ,2: of the Transfer of Property Асі is 
deemed to contract with the buyers that he has 
power to transfer the property so sold and that the 
property is free from»burdens. [р. 108, col. 1.] 

A purchaser of a property is deemed to be compelled 
to pay off mortgagees who have obtained decrees for 
sale of the property purchased by him, even though a 
sale is not immediately threatened. [p, 109, col. 2.] 

Where з vendor of immoveable property binds 
himself to deliver the propertyfree from encumbrances 
but the purchaser has to pay either for redemption of 
the mortgages existing on the property purchased by 
him at the date of such purchase, or for purchase of 
the property on sales under such mortgages or to 
prevent sales he is entitled to a refund of all monies 
go paid by him. [p. 109, col. 2.] 

. Appeal from a deoree ot the Calentta High 
Court (Ohaudhuri and Newbould, JJ.), re. 
versing в deéree of the Subordinate Judge, 


Hazaribagh, 

' FAQTS.—The appellants purshased three 
Mouzahs in the Zemindari of Bagdo, from 
one Lakhpat Nath in 4964. The purshase- 
deed sontaived the express deelaration that 
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the property was sold free froni all enaüm- 
branees, Bat there wera in fast esrtain 
eneümbranees existing on the property at 
the ‘date of the purehase, The vendor 
.sold sertain other properties to the first 


defeadant to pay thess enenmbranses but. 


they were not paid. Oathe mortgagses who 
held the prior charges taking steps to 
realise their sesurities by sale, the first 
appellant paid  sertain sums to them in 
order: to alear the property. The appellants 
institatad the present suit to raeover the 
amoudts paid by them from the first defend- 
&nb and their vendor | or from their prop. 
artien 


The Trial Jadga deoreed the alat of the 
appallants, bat on аораа the High Ooart 
allowed the appeal and dismissed the «nib on 
the’ ground that the appellants were not 
eompalled to maka ёла payments to avart the 
sale, Hanoe this appeal, 


Mr, Kenworthy Brown. for 
lants,—Secsion 55 of the Transfer: f Property 
Act, IV of 1222, oslearly lays down the 
duties, of the veador, Tho payments were 
mada by the appellanta to prevent the sale 
ofthe purshased proparty. 
ara booni to redeem and pay the prior 
mortgagees. 

Sestion 69 of the Indian Contrast Ast is 
also referred to, 


JUDGMENT, : 

Logn Boccmasten —Oa the 650 Sapsembar 
1994 ons Lakhpat Nath sold to Natha 
Khau, Girab Ali Khan, Bidian Khan ani 
Remain Khap, threas Moczihs sitnate in 
чы А :mindavi of Bagis, at ths prises of 
19,000. Natha Khan is dead and his 
АА together with tha other 
purchasera, are.the present appellants, Tho 
purahase-prisa was. to ba dissharged by the 
aancallation of eertain debis due from tha, 
vendor to the purshasers and as to the 
balange in «ash. The  pnurehase.deed 
sontained the express -deslaration: that, the 
property was sold free from ensumbransea 
and sonsequsntly by весйоп 53 (1) 
sub sestion (2) of the Tranafef of Property 
Ast the vendor muet have been deemed 
to contract with the buyers that he had 
power to transfer the property во sold and 
'sonsequently «that the properiy was free 
from-bardens, In truth there were existing 
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.would have arisen, 


the Appel. 


The app?llants 


(9), 


[1992 


* 


upon the сыс eonsiderable. sharges and it 
appears that the vendor resogaising this 
fast and: being anxious to seeure their 
liquidation on 7th S:ptember 1904 entered 
into an arrangement with one Bindesri 
Oharan. This took the form of а sale by the 
vendor to Bindesri Charan of another estate 
fora sum of Ез, 82,200, the purshase-prise: 
to be dissharged Љу the payment of а 
considerable number of debts, whish ineluded, 
among others, those owing upon the prop. 
erty already sold to Nathu Khan and 
his so.purehasers Had Bindesri  earried 
out the te. ms of that arrangement no dispute 
bnt, unfortunately, he 
did not and as the mortgagees who held the 
prior sharges upoa the property sold to 
мао Khan and others proseeded ta 
extremities and took steps to realise their 
sesurities by sale, Nathu Khan, apparently 
&lone but probably on behalf of all the pur. 
shasers, paid three separate sums of ‘Rs, 4,257, 
Rs. 37,090 and Rs, 4,645 in order to slear the 
property, and no part of these moneys has 
been re-paid to them, About . these faots 
there appsara to be no doubt, for, although 
the High Oourt, from where this appeal 
prosseds, appears to have doubtéd whether 
the property was actually subjeat to’ an 
effestual order for sale, yet the fast that 
it was subjest to the mortgage: appears 
reasonably slear, After the pay ments had 
been made, Natbu and his eo-purshasers 
instituted a suit against Bindesri, Lakhpat, 
who was defendant No. 2 to the proseedings, 
and others, asking for the resovery of the 
suma paid against the properties and persons 
of the defendants, The plaint was a elamsy 
doeument, and the mail as against Bindesri 
was misconseived, for tha plaintiffs wera 
no parties to the deed of 7th September 
1602 aid no trust was thereby ereated in. 
their favour. The real ease eras à personal 
claim against Lakhpat, and thia is in fast . 
insluded in the general eonfusioa of the 
suit. A subsequent snit was also brought 
by Lakhpat Nath against Bindesri Oharan' 
and Nathu Khan and his so purehasera and 
others to obtain ressission of the sale of 7th 
September 1904 on the ground that Bindesri 
Charan had wholly failed to sompiy with: 
the obligations that he undertook for Nashu: 
Khan; the purehaser was madea party ta 
this suit whieh was compromised before. 
trial and the compromise besame insorporated 
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ina deeree under the seal of the Court of 
the 20th July 1908. It is unfortunate that 


this deeree., is eoushed in language whish, 


renders it extremely 4. #2016 to give a fair 
grammatical sonstrustion to all its terme, 
but their Lordships think that none the- 
less its purpcse is slear and the obseurity 


is doubtless due to the faot that it represents. 


the aatual agreed terms of the parties whieh 
have not been pat into plain legal 


phraseology. The desres provides for the 


sold to Bindesri, 
expressed in the 


re'urn of the properties 
subjest to a eondition 
words :— 

“That in ease the defendant No. 2 besomes 
liable to Nathu Kban and others (plaintiffs 
in Soit No. 122 of 1507), in the final desree 
in that-enit, that sum will be payable by 
the plaintiff to those defendants, and the 
property which is the subjest of this suit 
will ‘remain eharged with this debt payable 
to those defendants.” | 

The effeot of this order was as follows: 
that if Lakbpat Nath, who, notwithstanding 
thefaet that be was plaintiff, besauae he 
was defendant No. 2 in Nuit Nc. 122 of 
1907, is referred to as the defendant No. 2, 
beeomes liable to Nathu Khan and others 
who’ вте the plaintiff in the Suit No. 122 
of 1907, in the final desreo cf that suit 
that sum—that is the aum for whishhe is 
liable—will be payable by him, LakhputNath, 

.'to Nathu Kban and others and the property the 
'gubjeat of the present suit will remain eharg- 
ed with the debt payable to those defend. 
‘ants. The eonfusion in this deeree is due 
to Ње fact’ that while it refers to the suit 
instituted by Nathu ‘Khan against Lakhpat 
Nath and others to obtain а deelaration of 
. liability, it introduees the deseription of 
the parties alternately by virtue of their 
‘gapadity in that suit and their eapasity in 
the suit whish is being eompromised, with 
tha résult thatthe same person beeomes the 
defendant and the plairt ff in the same 
sentenes. Their Lordships having aarefully 
studied the language of the desree are satis- 
fied that the interpretation that they have 
placed upon it: is eorredt and indeed’ it is 
the only interpretation that* scald give 
reasonable effect’ to the slaim that Nathu 
Khan possessed against Lakhpat Nath at 
the time when the suit was set оп foot. The 
suit: referred ‘to ва No, dz2-of 1:07 was 
the suit brought by Nathu Khan aud others 
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asking for relief against Lakhpst Nath in 
respect of payments to whieh reference has 
been made and it is the suit ont of whieh 
this ar peal has arisen. Lakhpat died before 
this snit eame on for hesring, his heir waa 
added in hia plaoe, and.the learned Subor- 
dinate Judge held that as he derived benefit 
from tbe payments made by the plaintiffs, it 
was equitable that the plaintiffs must be re- 
souped, and he ordered sale of the properties 
that had been gold to Bindesri, if the amount 
were not paid. 

Upon appeal the High Court held that 
the plaintiffs were not sompelled to make 
the payments to avert the sale and that 
they were not entitled to any relief. 

Their Lordships find it diffieult to assept 
the view that purshasers of a property are 
not compelled to pay off mortgagees who 
have obtained deerees for sale, even though 
a saleis nct immediately threatened, but it 
appears there were questions about the nature 
of the sales not explained to their Lordships 
whish may have saused misunderstanding on 
this head, 

The present appellants are themselves 
responsible for what occarred, for there would 
have been по diffiouly in obtaining relief had: 
the sestion of the Transfer of Property Aat 
to whioh attention has been called been 
placed before the Court, 16 is plain from 
that sestion that as Lakhpat Nath had 
bound himself to deliver the property 
free from  eneumbranses, and had опу 
delivered it subjest to the sharges whish 
Nathu paid. Lakhpat was, therefore, liable 
for: the monies , paid by the purchaser 
in order to clear his title. If that simple 
view had been presented to the Court of 
firat instanee and to the High Court their 
Lordships see no reason to doubt that the 
matter need not have proceeded as far as this 
Board; but the Courts below appear to have 
been confused with the effest of what had 
taken place and they do not seem to have had 
their attention direeted either to the Statute 
or totbe desree although the eompromise 
was mentioned. It may be that as the 
desree was made after this suit was institute 
ed, its exeeutio& might have been a diffieult 
matter in the present proseedings, but with 
that their Lordships. do not intend in ang 
way to nterfere. . All that they think tha 
appellants here are entitled to ie (а) а dee- 
laration that. ia the giroumetances Lakhpat 
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Nath did beeoma liable to Nathu Khan for 
the monies paid by Nathu Khan either for 


redemption of the mortgages existing on 
the property purehased by him on the’ kobala 
of..the 6th September 1994 at the date of 
such рпгеһаве, or for purchase of the 
properties on sales under sush mortgages, or 
to prevent sueh sales;and (b) that the 
person mentioned in the decree of the 20th 

. duly 1908 as the defendant No. 2 was 
intended to be Lakhpat Nath, Their Lord- 
ships, for these reasons, will humbly advise 
His Majesty that the judgment appealed 
from should be set aside and the dearee of the 
learned Judge of first instanae ba modified 
by the introduction of the above deelara 
tion that Lakbpat was liable to the plaintiffs 
in the suit for the monies paid under sither of 
the above heads, and if any dispute exists as 
to sush payments an enquiry must ba direst- 
ed to. ascertain the fasts. The appellants 
will have their costs in tha Courts below, 
There will be no eosts of the appeal. 


J, Р, Appeal allowed, 
Solicitors for the  Appellants.—Mesers, 
Pugh $ Оо. 


OUDH JUDIOIAL COMMISSIONER’S 
` COURT. 
First Ovin Appaa No, 35 or 1920. 
August 2, 1921. ` : 
Present ; —Mr. Dalal, А, J, C., an 
Syed Wazir Hasan, А, J. О. 
KARIM DAD KHAN аир OTHERS— 
` DEFEWDANTS— APPELLANTS 
; versus 
Musammat BIBI GHAFURAN, DELAD, AND 
ox BER pratu MUHAMMAD MUSTAFA 
"KHAN AND OTHERS— PLAIATIFF8— 
' RESPONDENTS, | 
Construction of documni-— Lease, perpetual, interpres 
tation of—Re-entry -or reversion, right of —Absolute 
Lénterest—Under-proprietor, rights of—Oudh Rent Act 
‚ (XXII of 1886), в. 8 45). 


i 


The true construction of a flooument does nob 

йерепӣ upon the name which is given to it, but it 

апав be determined with reference to its terms, [p. 
111, col, 1.) uw bas • 

A document was christened with-the name of a 

"fperpétuallónse.? After reviting thearea of the lands 

. lyhich-were the subject-matter of the deod, the 
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document prescribed а jamz of Es. 102.2.0, annually 
payable by the lessor and thensproceaded as follows: — 
"I do hereby agres and reduce to writing that the 
said” lessee "having his possession over it shall 
annually pay the pay of the Patwari and ‘haukidar, 
i.e. the entire amount of Es. 102.20 shall be paid 
to the Government and he shall remain in possession 
and enjoyment of the same generation after gener- 
ation naslan bad naslan, batnan bad batnans and 
shall exercise all sorts of proprietary powers 
(akhtyarat bator malikana).” The grantor did not 
reserve any right of re-entry or reversion in his 
favour in any event. It was found thatthe donee 
and his sons used to pay rent tothe donor and her 
transferee : 

Held, that the above document created an absolute 
interest in the donee with this qualification that a 
liability to pay the annual јата of Rs, 102.?.0 was 
imposed on him, so that he became an under-proprie-, 
tor of the lands as defined in section 4 (ХІ of the 
Ondh Rent Aot, [p. 111, col. 2 p. 113, col. L] 

Katka Singh v. Suraj Bali Lal, 15 Ind. Cas. 208;5 О. 
L. J 89, explained and distinguished from. 

Appeal froma desres of the Subordinate 
Judge, Sultanpur, dated the 14th May 1920. 

Mr. Muhammad Wasim, for the Appel. 
lanta. 

Dr. J. N. Misa, for the Hon'ble Pandit 
Gotaran Nath Misra, for Respondent No. 2. 


JUDGMENT.—This is an appeal from the 
deoree of the Subordinate Judge of Sultanpur, 
dated 14th of May 1920, by which the 
plaintiff respondent’s suit was deereed. The 
suit was instituted by one Musammat Bibi 
Ghafuran who, on her death, is now represent: 
ed by the four respondents in this appeal. 
The relief whish the plaintiff prayed for was 
a deslaration to the effest that the lease, 


. dated the 19th of December 1873, sonferred 


no right superior or inferior in the lands in 
guit on the defendants, 

The original owner of the properties in 
suit was one Musammat Bibi Rahmani who 
exesnted the dosument of the 19th of 
Desember 1873 in favour of her brother, 
Jahangir Khan, who is now represented by 
the four defendants in the suit. On the 19th 
of November 1895 the same Musammat 
Bibi Rahmani executed а deed of gift of her 
entire property in favour of Musammat Bibi 
Gbafuran, the plaintiff in the suit, and in 
virtue of the title asquired by Musammat 
Ghafuran neder the deed of the 19th of 
November 1895 she brought the sait out of 
whiob the present sppeal has arisen, 

The defendants urged a number of pleas 
fn defense but in, appeal to this Oourt the 
two grounds, whieh are set forth in. the 
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memorandum of appeal, attack the finding 
of the learned Subordinate Judge relating to 
the interpretation of the deed of 19th Сават. 
ber 1873, The argument urged before us in 
support of the appeal is to the effeat that 
the deed in question erentéd at least heritable 
and tranéferable interest::in favour of the 
donee, Jahangir Khan, The sole question, 
therefore, whieh arises for decision in the 
appeal is the true interpretation of the doeu- 
ment of the 19th of Dasember 1878. The 
learned Subordinate Judge fonnd that the 
said deed sreated heritable but not transfer- 


able interest in favour of Jahangir Khan. . 


We may reprodues here the learned Sub- 
ordinate Judge's finding on the question. 

"On a true sonstrustion of the dosument 
it appears to me to be nothing more than a 
perpetual lease, - It eertainly does not give 
a life-estate as isalleged in the plaint but is 
& heritable lease. It also does not amount 
to an absolute transfer of the proprietary 
rights besause under this lease the lessees 
are liable to pay a certain amount every 
year tothe lessor, It does not in any way 
give any transferable rights.” : 

The dosument is christened with the name 
of a“’perpetual lease”, .The true eonstrnotion 
of a dosument. does not depend проп the 
name which is given to it, but it must be 
determined: with referense - to ita terms. 
After resiting the area of the lands, whieh 
are the subject-matter of the deed, the” 
document preseribes a jama of Hs, 102 2.0 ` 
aunually payable. by the lessor and -then 
proseeds as follows :— 
` “I do hereby agree and reduse to writing. 
‘that the said Khan having -his possession 
‘over it shall annually. pay the pay of Patwari 
and Ohanukidar, f. e, the entire ' amount of 
Hs. 102-2-0 shall be paid to the Government 
and he shall remain ‚іп possession and 
enjoyment of the same generation after 
‘generation (naslan bad naslan, batnan bad 
batnan) and : shall exercise all- sorts of 
‘proprietary powers.” 

It is eonseded that these words of the 
‘grant sreate a heritable interest in the 
dones, The le&rned Subórdinate Judge is 
also of the same opinion, but the contention 
on behalf of the respondents is that the 
donee did not asquire & transferable interest, 
and eonsequently the ‚тарі. ereates. only • 
heritable -and | non-transferable tenure, . 
pre of opinion bhat the 
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forward on'bshalf of the respondents. is 
not sound, We think that the words of 
the grant whieh we have quoted above 
ereate an absolute interest in the donee 
with this quali&eation that a liability to 
pay the annual jama of Rs. 102.20 is 
imposed on him. "Tbe worda "naslan bid 
naslan" : have. acquired a teehnisal ‘import 
in Indian sonveyansing. If we were" to 
interpret these words in their literal sense 
they would. mean, line of dessendants in 
unending  sussession. This sense of the 
words leads to one ог the other of the two 
conolusions : — 

(1) that the suesessor in eash generation 
takes as a donee under the Korni of the 
grant, or 

(2) that the frst donse takes an absolute 
estate, , The first ' oonolusion must. be 
rejsated beeause 'it' would, in the first 
instaneó, infringe the rule against perpetuity 
and,sesondly, would ereate an estate of'à 
n&bdre of an estate tail whieh is wholly 
foreign to th» Muhammadan Law by whieh 
the parties to the suit are governed. The 
result is that we must adopt the sonstrustion 
whish leads to the sesond of the two 
conelusions indieated above. 

In the әавә of Thakur Harihar. Baksh v. 
Thakur Uman Parshad (1) Lord Hobhouse, 
in delivering the judgment of the Jndisial 
Committee, made the following observationa 
whieh appear to ов ёо be' sonelusive on the 
question of the sonstrustion of the..deed of 
ape, 19th of December 1873 :— 

“Their Lordships'have not been Sarntehad 
with any authority; infaet Mr.’ Branson has 


fairly said he ean find no authority in 


whieh a gift with the words ‘naslan bad 
пазат attashed has been held to sonfer 
anything less than the absolute ownership, 
On the eontrary, in the - -varions oases in 
whiah the expressions ‘mokurar?’, 'islemrari!, 
tstemrart mokurart’, have been weighed and 
examined with-a view ёо: see whether an 
absolute interest was eonferred or -not, it 
seems to have bsen taken for esrtain that, 
if only the words ‘naslan bad maslan! had 
been added, there gould have been an end to 
ihe argument, besause: An: absolute interest 
would have been slearly conferred. Their 


(0 140. 293: лат. A. n al Ind. Jur, 196; 4 Sar, 


We р, 0. J. 166; Rafique and a P, C. No, 05,7 ds 
sontention put Dec. (N. s) 198.. NE : é 
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Lordships think that-the insertion of those 
words in the ragínama would-be’ aonolusive in 
itself; bzt, looking at the expressed objeate of 
the razina ^8, they would some to the same 
eonolusion even. if words of а less peremptory 
eharaeter had been used," — . р ae 
! Farther; besides, the . words upon which 
we havé laid stress so -far,.we боа that 
4ha-grant eonfers "all sorts of. proprietary 
powers” ` проп the donee -(akhíyarat bagor 
malikana), The - word malikane” is a 
granimatical variation of the word “malik”, 
and connotes powers of a. malik, and must 
be given the same meaning .as the word 
“nalik? itself. This word has also acquired 
а teohnisal sense sonveying a her'table and 
alienabla estate as wae observed . by Lord 
Davey in his jedgment in the aase of 
Lalit Mohun Singh Hoy v. Chukkun Lal Roy 
(2). The same view was expressed by Lord 
Oolling in the ease of Surajman? v. Babi Nath 
О ha Ca). Hia Lordehip said :— : 

"But while there is nothing in the eontext or 
sur£ounding fasta to displace the preeumption 
of absolute ownership implied in the word 
*mal.k! the sontext does seem to strengthen 
the presumption that the intention was that 
‘malik? should bear its proper. teehnisal 
-, meaning." . ; 

"Тае respondents in this-oase contend that 
‘the name “ perpetual lease" given to the 
doenment exeludes ‘the presumption of 


absolute ownership,- We do.not think that: 


that faetin ary way affeats the. teobniea] 
sense of the wird "malik" or the presumption 
of absolute ownership arising out of the 
uee of that. word. Ag we have asid before, 
it is not the name given to a dosument which 
would; determine its sonstruetion but the 
interpretation must be founded” on the terms 
of tbe deed'as &- whole, Jn the case of 
Jfirugnanapal я. f onnammoi ‘Nadatht - (4) 
in eocstiüiig.a: dosüment wh eh was styled 
. ава Wall оха Moulton observed:i— > = ' 
. “Bot -ealling: а document a Wall does not 
make -it.so.” - ee 

There is no. doubt, however, that by giving 
the name of:a'perpetual lease to -the - doou. 
ment under eonstrustion and: by fixing 

(2) 24 С. 884 241 A. 76; 10. W:N. 887; 7 Sari 
Р. Q. 3. i55; 14 Ind Deo (N. s.) 1224. 

(8) 80 А. 84: 5 A. L, 4.67; 12 О. W. N. 231; 18 
M. L 4.1; 10 Bom 1. R. 69; 7 C. L. J. *i31; 8 M.L, 
T. 144; 351. A. 17; 14 Bur. L, 8. 221 Р.С. 

(A) 68 Ind. Сав 228; 26 С W..N. 511; (5920) M, W. 
N. 659; 28 M. L, T, 190; 12 1, W. 660 (P. C.).- 
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the liability- to pay an annual <ame 
of Rs. 102-2.0 the grantor Musimmat Bibi 
Ribmani ‘intended to create only a ‘sab- 
ordinate tenure with heritable and tramfer. 
able.intsrvest. .There is also evidansa on the 
resord (P. W: No. i) that Jahangir Khan, tne 
donee, and his ‘sons used to pay rent to 
B.bi Rabmani-and Bibi Ghafuran.  Sush 
‘a tenure is ganerally treated as an under» 
proprietary tenure in the Provinss of Oadh, 
Tae word "nnier.proprietor" is also defined 
in the Oadh Rant Ast (Ast XXII of 1886) 
sestion 3, sub seotion (8)-as "any person 


. possessing a heritable and transferable right 


of property in laud for whieh he -is liable 
to pay rent," Toe.name of the dosament 
аз в "perpstaal lease” is, therefore, also ‘not 
ineonsisteat with a grant of heritable and 
trausferaóble right in the property whieh is the 
subject-matter of the desd in question. 

Tae eonelusion at whioh we hava arrived 
is further strengthened by the proposition 
of law that property of every. kind ia transfer- 
able exespt as provided by any Aet of -the 
Legislatnre or by any other law for the-tins 
being in fore.: Sae sestion 3 of the Transfer 
of Property aot (Aet ІУ of 1852), And it is 
signifisant that the grantor does not reserve 
any right of re-entry or reversion jin, his 
favour ia any event; . See the desision in the 
oase. of Neb Mudhab Stkdar..y. Naratiam 
Sıkar (5). eta AN 

The lower Court has relied проп a desis 
sion of a learned Judge of this Court in 
the саве of Kalka Singh v.' Sura; Вай Lal 
(6) and that desision..has also been pressed 
on us, To use. the. language'of Lord Shaw 
in the case of Har Narayan v. Surja Kunwart 
(7) “The ease merely illustrates the inoz- 
"редіепву . of laying down a fixed and general 
rule applieatls to the eonstrnetion of settlé- 
ments varying in terms and applying to estates 
varying in situation." The geoision of the ease 
reported. in 5 Oudh, Law: Journal [ Kalka singh 
у. Suraj Bali Lal (6) } does not lay dawn asf 
rule of construction. On thesontrary, the learn- 
ed Judge makes. the following observation:— 
‚+ “Cases like: these must be desided on their 
own fasts and the law being well understood 
the only .questionin eaoh .ease is, haw: the 
law is to be applied to the partisular facts 
whieh are pnt before the Court.” 

(5) .7 C. 826; 8 Ind, Dec. (x в › 1095, 

(8) 45 Ind. « as. 2085; 3 ОШ J. 80. 


47) 63 Ind Cas. 34; 43 A, 22); 25 0, W.'N,- 961; 14 
LW.088 (B CJ. É ok ce 
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l Iw the dosument whioh wan aonatrued in 
ithe. sese raòorted> in 5 Daath, зч Journal 
{ Zalta.. Singh: v. ^Bura; | Bali: Lal (6)], 
the words ."akhtyarat .malikana” whieh 
овепг їп the dosumant before us . wara. want. 
jug as were also. the. words “bainan di 
batuan.^ « p 

| We, therefore, allow. the МЫТ set. aside tha 
deoree of thé lower Court and grant a deelara- 
tion to..the тшден in: ‘the Following 
termi: — 

-That the. (dulsnidants are not the -propria- 
tors of. the lands in suit,-bat:that they- are 
under. proprietors, f. e., they ; possess heritable 
and. traneferable. intereat i in those lands, The 
réspondenta will pay the: возів. of the алое]. 


lante i in the.Court .of -first instance, Esch 
party’ will! bear’ its. own sosts .in this 
Court. .. . urhe Ne E Е 1 


J. P. " 
(004 „Appeal allowed. ` 
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i . LAHORE, HIGH COURT, 
Mieositaxnous Sgoosp. Civin, ArPzat , 
я No. 900 og 1921. , : а 
га. November 2, 1991: . , 
Present:—Mr, Jastiso. Seat: ‘Smith, i 
CHAJJU ann. orases—Deranoants— : 
f .ÁPPELLANTS |... 
Doo QQUETSUB,. Е 
SHAM [t E ue EF — B.*apovDENT, ү 
` Civil Brocedure Code (Act V of 199°), О. XLI, т. 23 
—Remand— Court to which case can be remanded. 


` The remand: contemplated by- rule 28 of Order 
XLL of tha Civil Procedure ;. ode ,is; a remand 
to the Conrt from. whose decree, the appeal is 
preferred; but if' the Appellate Court making the 
order of remand’ has power, to 'tran3fer ‘a case from 
one Court tot another,- there is nothing illegal. in its 
remanding the.case,to some other Court, 

An Additional Judge, however, has no power to 
transfer a case from one subordinate Court to` an- 
ther, and, therefor, éanüot' гапа a-cxse to & 
Court other than-that whioh. originally tried it. 

‘Miseellaneous seo2nd appeal.from an order 
of. the:-Additional.. Judge, Delhi, dated the 
3rd January 1921, reversing that of. the 
Mansif, First-Class, Dalhi, dated the 83h 
Ostober 1920, 

Me. Jui Gopal Sethi, far the Appallanta. 


Lala Gopal Chand, for the Respondent, 
8 
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JUDGMENT —This is an appeal from) an 
order of the Additional Judge, Delhi, ramand- 
ing а eas ander Order XLI; rule 23, Civil 
Prraedure Code, for re-trial ёо а Court other 
than -that .whieh originally :tried : it. The 
ground. upon whieh the Additional · Judge 
remanded the баве was that sertain witnesses 
tendered by the plaintiff had not been examin- 
‘ed by the Trial Court, and the Benoh of this 
Court which admitted the appeal sent for 
the resord -to see whether the plaintiff or 
any Other witnesses were tendered ‘and 
whetber -the lower Court refused to 
examine him.or them.: The Beneh was 
satisfied ‘that. this was so and admitted 
“the appeal ‘only on the question of ‘the’ trans» 
‘fer of the sase “to” another Court than that 
whieh originally tried it, I, therefore, heard 
Iargunients проп this point only, Aasording 
to Order XLI, rule 23, Civil Prosedure Code, 
“the remand should be to that Court from 
. whose. deeree the appeal is preferred, but 
if the Appellate ‘Court hag power to transfer 
“a enge from one Court: to another, there is 
nothing illegal in ‘remanding. the sase to 
‘another, ав was laid down in the ease reporte 
;ed as Fati v,:Gaddi (1). The offiser who 
"heard. the--appeal from .the. Munsit's order 
„was the Additional Jadge who had no power 
under thé Punjab: Courts Aet or the Code 
‘of Civil Prosedure to :transfer- a; ease from 
vone Subordinate- Court to another, His 
order remanding the sase to another Court 
to that whieh tried it was, шее to. this 
extent illegal: - 

І, therefore, ввдер& the eden BO far a3 ; io 
‘order that ‘the oase be remanded to the. Court 
‘whieh tried it. Мг, Gopal Chand.on behalf 
-of the respondent’ has urged that the Munsi£f 
‘who tried the -ease is prejudiosed in favour 
‘of the ‘defendants and that this. Court 
‘shonld transfer the вазе fo another Maunsif. 
‘I am not, however, prepared to exercise my 
‘power of transfer. If the plaintiff bas any 
ground for supposing that the Mansif who 
‘tried the ease is prejudieed against him he 
ean apply to the Distriat Judge for transfer, 
Ooste -in this:Court will Кы fone in the 0258; 
60 A Е, 

Е ‘Appeal accaptei. 
` (1)'23 Ind. Cas. 783; 158 Р, W, R. 19.3; 279 Р, ТА 
Б, 1918. = А 


З 
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BBI NATH Y. NAJMUNNISA, 
OUDH-JUDICIAL COMMISSIONER’S 
OOURT 


Бесохр Civit, Arrear No. 176 or 1920. 
- January 19, 1922, 
Present :— Мт. Daniels, A. J, C, 
Pandit SRE NATH—Derexpant No, 1 
— APPELLANT 
wersus 
Musammat NAJMUNNISA, DECEASED, ARD ох 
HER ркатя, Sh. GHULAM HUSSAIN anp 
ү GCTHERS— PLAINTIFES 
Pandit SITAL PRASAD, vrceaszp, AND 
Ox НІЗ DATH Musammat DHIYANTI 
DEVI AND CTHERS— 
DEFENDANTS — RESPONDENTS, 
Co-sharer—Joint land—Profits, suit for—Lease— 
Proprietor, full rights of, whether 'aequired — Morigagea 
as well as lessee, gosition of. 


ff А co-sharer cannot always deal with joint land. 


„against the wishes of the other co-sharers. 

A lessee or agrantee may bea co-sharer for the 
purpose of a suit for profits, but he does not thereby 
acquire the fall ‘rights of a proprietor for all pur- 


“poses. 
Where a person obtains а lease with regard to а 


certain. plot appertaining to joint shamilat land 
from one of the co-sharers and also obtains leases and 
mortgages from some of the other co-sharers, he is not 
‘entitled to deal with the: Jands as he likes, but is 
‘bound by the terms of the leases obtained by him, . 


Appesl from a deeree of the District 
Judge, Fyzabad, dated the 15th Marah 1920, 
modifying that of the Munsif, Akbarpur, dated 
the 23th March 1919. , 

Mr. Niamat Ullah, for the Appellant, 

Mr. Zahur Ahmad, for Respondente, 


JUDGMENT.—The disputes in this sase 
‘are now redused to a narrow sompass. The 
suit related to plot No. 639 in the village 
.Basulpur Mubarakpur. There are two pattis 
in this :mahal, Patti Zubeda Bibi and Fatti 
Badri Parshad, and an area of 285 bighas 6 
biswas shamilai land is held jointly by the 
proprietors of both, The ‘plot in suit ів in the 
ahamilailaud. The defendant-appellant is в 
lessee from the plaintiff. The lease sontains 
&n express sovenant forbidding the deferd. 
ant to convert the, land in suit into а 
bagicha or. garden. "The lower Appellate 
Court bas granted arf injunetion to prevent 
his doing so. The injunetion..forbids the 
defendant to plant any früit or garden trees 
orto do anything whish would sonvert the 
land*in suit jnto в bagicha or garden. The 
lower Appellate Conré bas maintained the 
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desided. 


по further rights against ‘her -and 
‘thing whish, has takes plase 


- 1959. 


walls whieh the defendant has built. round 
the land subject tò this sondition that if at 
any time the plaintiff or her snosessors-in- 


.interest besome entitled to astual possessiom 


of the land, the appellant and the sesomd 


.and third defendants in the Trial Court or 


their susssssers will be bousd te demolish 
so mush of the new walls on three sides of 
the garden as affests the area to astual 
possession of whieh the plaintiffs. respondenta 
or their snesessexs become entitled. Other 
reliefs slaimed by tha plaintiff were refused. 

Beth parties filed separate appeals but the 


plaintiff's appeal abated on her death as her 
‘legal representatives made no applieatiom to 


be brought on the resord, The appeal of the 
defendant, Pandit Sri Nath, has now to he 
The defendant’s learned. Advoeata 
does not desy that he is bound by the aove- 
nant in the lease as against the plaintiff. 
He argues that, beeause he has obtained 
leases and mortgages from some of the other 
eo-sharere, he bas, therefore, besome a so- 
sharer and ванпоё be prevented from dealing 
with the lands as he likes, Even a eo-sharer 
cannot always deal with joint land against 
the wishes of the other so-sharers, but 
putting this aside, the appellant's argument 
is fallasious. 16 has, no doubt, been held in 
two rulings of.this Conrt that a lessee. ora 
grantee may be a co-sharer for the purpose 
of в suit for-profits, but that does not mean 
that he has aequired the full rights of a 
proprietor for all purposes. As against the 
plaintiff hie rights are those whieh he 
acquired under the lease, -He has aequired 
no. 
"between 
and third parties ` вап 


the defendant 


‘deprive the plaintiff or her, suesessora of 


her right to enforee the express ..sovenant 
‘entered into between her and the' appellant, 
As regards the вевопа relief it ds éoneaded 
that it дове no more fhan express what the 
rights of the parties will be in.the event .of 
‘the plaintiff's guesessora at any- ‘time besom- 


ing entitled to aetual' Possession’. of. tha 


land and I, therefore, see, no reason for’ dis-, 

turbing it, The result is, that the. appeal, 

fails and I aesordingly dismiss ib. with. costs., 
oP. y М «ure 

Appeal dismissed, . 

J 
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RANI OF TUNI 0, MAHABAJA OF JEYAPORE, 


‚ MADRAS HiGH COUPT. 
, Civit MiscgbuanEOUs Parrriox No, 3544 
or 1919. 
February 3, 1922, 
Present :—Mr. Justisa Oldfield and 
Mr. Justiee Venkatagubba Rao, 
Tas RANI or TUNI— PETITIONE? 
tersus 
Tae MAHARAJA or JEYAPORE 
(.Rozasen) AND отикав — RESPONDENTS, 
Vizagapatam Agency Rules, rr. 16, 90 —Ezecution 
proceedings, order in, whether ‘decree’ — Appeal, main- 
tainabiléty of—Sust wrongly worded as petition~ 


Agency Court, jurisdiction of, to grant appropriate’ 


relief as in’ suit, 


Rules 16 and 20 of the. Vizagapatam Agency 
Rules apply only to decrees of an Agency Court 
and no appeal is provided in the Kules against 


vither orders, passed in execution or other orders ` 


of a miscellaneous nature. [p 115, col. 2.] 


Bri Sri Sri Vikramadeo Maharajulam Qaru v. Srt: 


Neladevi Pattamadhadevi Garu, 26 M. 28€ and 
Lagadapati Venkatanagabushunam у. Ovilapati 
Mahalaxmi, 42 Ind. Cas. 555; 41 M, 325; 84 M. L. J. 
624, followed. 


Miscellaneous orders by an Agent or Assitant 
Agent can be displaced only by an application to 
the Governor in Council. [p 116, col, t.] 

Where what in reality isa suit is wrongly des- 
cribed as а petition if is open to the Agency 
Courts to grant the appropriate reliefs as in з 
suit, and orders passed on such petition may be 
regarded аз deorees from whioh an appeal lies 
under rule 16, and a revision to the High Court 
under rule 20, of the. Vizagapatam Agency Rules, 
Lp. 116, col, 1.] 

Petition, under rule 20 of the Agency 
Rules, Vizagapatam, praying that, in the 
sireumstaness stated therein, the High 
Court will be pleased to issue an order 
direating the Agent to the Governor at 
Vizagapatam to review his proceedings in D. 
Dis. No. 235 of 1919, dated 17th June 
1919, praferred against an order of the 
Oourt of the Spasial Assistant Agent, 
Parvatipur Division, dated 6th January 1919, 
and made in Miseellaneous Petition No. І 
ofigl. ^ , 


Mr, D. Appa Rao, for the Petitioner. 
Messrs, T, K. Srinivasathatha Chartar and 
P. Soma Sundaram, for the Respondents, ' 


ORDE8,—This is в petition asking us to 
direst the Agent to the Governor, Vizaga- 
patam, to review his proseedings dismissing 
as inadmissible an appeal froma decision 
of the Assistant Agent. 

A preliminary objestion has been taken 
to our hearing the petition, that it does 
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not lie, bseause. the .Agant’s, disposal is- 
поё a decree, to whioh rule 20, Vizaga- 
patam Ageney Rules applies. The question 
whether the Ageni'a disposal is a dearee 
is indistingnishable fron’ the question 
whether the desision under appeal before 
him was likewise а deeree. The Assistant 
Agent was dealing with what undoubtedly 
was: deseribsd:. before him as a petition 
and was headed as presented  ruder 
Order XXI, rala 53, Civil Prosedure Code, 
The eireumstanses were that the present 
frat respondent was elaiming the property 
attashed by the present petitioner іп 
exeoution of her desres against-the secoad 
and other respondents. The Assistant 
Agent in dealing with the case appears 
to have eventually deslined to deside the 
two issusa originally framed whioh related 
to the «laimant’s, title and to hava 
rastrioted his enquiry to possession with 
referense to the terms of Order ХХІ, 
rule 59, That was all .in aocordanos with 
the eharaoter of the prosssdings аз resembl- 
ing what in nonagedey trasta ara known 
as claim  proseedings. In fast, however, 
the petitioner, who was then in the 
position of firat. eountér-petitioner, had 
‘expressly pleaded. that the claim prosedure 
under Order XXI, rule 58, was not in 
foroa in the Agenoy tracts at all and had 


‘yelied оп a plea of title. ; Тһе petitioner, 


tharefore,-sannot be held in any degree 
responsible, if the Assistant Agent erred 
in treating the proceedings before him as 
elaim proscedings or in limiting the seope 
of the enquiry consistently with their being 
of that nature, i 

The law applisable is eontained exoln- 
sively in the Agensy Roles already 
referred to. The only provision for appeal 
is rule 16, allowing an appeal from tha 
Assistant Agent to the Agent, and there 
is, of sourse, the provision in rule 20 for 
the powers and control exeroisable by 
this Court. Those provisions apply only 


‘to desrees and we have been able to find 


no provision for appeals against either 
order passed in exeeution or other orders 
of a miseellaneows sharaeter. If, then, we 
are constrained to regard the Assistant 
Agent’s order as passed on a petition and 
as not constituting a deoree, we shall have 
to hold that the appeal to theeAgent was 
rightly rejested by him and to dismiss" 


нб 


the present petition. То support the 
position that orders in exesution.are not 
appeslable there is a deeision in $ Sri 
Sri Vikramadeo Maharaiulam Garu v. Sri 
Neladevt Pattamadhadect Garu (1) and there 
ja clearer aathority in Legadapati Venkata» 
nagabushanam v. .Ovilapati Mahalazmi (2) 
io show that miscellaneous orders by an 
Agent or Assistant Agent ean be displased 
only by an applisation to the Governor in 
Council, | , 

The result, however, is not, in our 
opinion, to limit a person in tbe first 
reapondent’s position to a petition as thè means 
by whieh he ean make bis claim. The 
sonsequenee is that, if he approaches the 
Court in order to do во, he should be 
regarded rather.as availing himself of the 
only remedy whieh the lawin the Ageney 
traets provides; that ie, the institution of 
a suit.; The -faet that he himself des- 
eribed his astion as a petition and referred 
to a provision of ‘the Civil Prosedure 
Code whieh was wholly irrelevant, sannot 
prevent us from aséertaining what was the 
real sharaster of the proceedings or from 
treating them as what they really were, 
'espeeially when we have not been shown 
how any unfair prejudiee to any of the 
‘parties to them is to. ba apprehended, 
“The nesessary, averments for a suit by в 
elaimant were contained in the first respond: 
ent's petition and the proper defenses 
were put forward in the petitioner's sounter- 
petition. If the proper isaues were nob 
joined, that was, ав already .pointed out, 
through no fault of bis, , It may be observed 
that there is no reazon why the existense 
in the Agency Court of a remedy by way 
of elaim petition should Ба assumed oz 
the. slaim procedure is not а pari of 
English. Law and there is no reason for 
regarding it as anything bat а spesial 
provision: of the Oode or importing it into 
‘a legal system whioh . has always stood on 
‘an indepondent foundation, In these cireum- 
stanees, we feel at liberty to treat the 
proseedings as taken in the only manner 
` availàble to the. first respondent, by suit 
and, therefore, to regard €he orders of the 
Assictant Agent and the Agent as desrees, 
°; 


` 6 M, 266. i 
ji P 2 Ind. Ces, 555; 42 M, 895; Bb M, L, 7, 
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the former being appealable and the latter 
being subjest to the interference of this 
Court with reference to rule 20, 

Taking this view, we must direst the 
Agensy Commissioner to review hie order 
after hearing the appeal on the merits 
in the light of the foregoing, In doing 
so, we take the opportunity to refer to a 
statement made by Mr. Appa Rao on 
bebalf of the petitioner befora us, whish 
is entirely. sonsistent with the reeord, that 
bis lient was . поб heard before . the; 
order was passed. , We are eonstrained to 
eall the attention of the Ageney Comes 
missioner to this irregularity in his pre 
desessor’a . prosedure., Soesondly, we observe 
that the Agenoy. Commissioner should, in 
dealing with the merits of the oase, eon- 
sider before: desiding against the petitioner, 
whether the seops of the trial was not unduly 
limited by an unnesessary regard for the 
provisions of the inapplicable Order XXI, 
rule 59. We direst that aosts of the pro- 
seedings in the Oouri here and in the 
lower Courts to date bə costs in the sause 
and follow the result. 

М.с P. 

"s А Petition allowed, 


OUDE JUDICIAL COMMISSIONER'S 
COURT 


FigsT Civita AePean No. 36 or 1921, 
January 11, 1922. * 
Present: — Mr. Daniele, A. J. Ov 
Babu ANANT RAM—DPerenpaxt— 
APPSLLANT 
067515 
NATIONAL BANK or UPPER INDIA ` 
L.MITED, LUOKNOW, тнвоьан 
Panatt PRAG NARAYAN, 
Gener:t .Manacka, Laroucug. Roan, 
Lecenow—Pratstivy Babu ISHURI 
PRASAD, V.kth—DeEreapant 
— RESPONDENTS, я 
* Qontrait—Money borrowed by executor to supple 
ment testater’s. assels--Enecutor, personal liability of, 
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ANANT RAM D, NATIONAL BANK OF UPPZE INDIA, LTD., LUCKNOW, 


Upon a. contract .of. borrowing.-made by an 
exeonto: after the death of tho tastator, the execu. 
tor is oaly ‘liable’ р "r3onilly, and cannot Ъз sued as 
executor вэ аз to get exsoition aginst tha 8918 
of the testator jp 118, col ' |] 

Where thera is no necessity for an — to 
borrow money for the purposes of the estate and he 
bortows the ntonoy. to ѕлэ Изтзаб the assets left 
by tha testator, the liability of the exacutor is a 
personal. one, Cp: 118, col, 1.] 


.. Appaal from s desroe of'the: Subordinate 
Judge, liasknow, dated the 176h Mavah- 1921, 

Mr, Мата Uilah, for the 'Appellant. 

- Messrs.. M. Wasim мВ. N. Ohakbast, for 
Respondent No.1 

JUDGMBENT,—This «ase is really: a 
simple one. 
plaintiff, tha National Bank of Upper India, 
Limited, on a pro-note exasuted by the first 
defendant, Babn Ishuri Prasad, on 21st 
Daeomber 1916. Tha pro note: purported to 
‘ba exesited by Ishari Prasad "in my sapaeity 
as trustee of Ohhedi Lal’s Dharamahah and 
administrator .of Ohhedi Lats estate.” . [6 
was-exasuted in renewal of a pro-note dated 
23rd Dasombar 19:3 exesuted by Baba 
Ishuri .Prasad's late brothor Babu -Ganga 
Prasad Varma, The pro note was signel 
“Ganga Peasad Varma, exssator of Ohhedi 
Gils estate.” Chbedi Lal died in 1904 
leaving the greater part of. his estate. for 
eharitable purposes. He appointed. four 
exesutors, of whom tw) wera Baba Ginga 
Peasad aod Baba Ishuri Prasad, Baba 
Gangs Prasad. alone took out Probate aod 
was-appointed exesator by the Oourt. Нэ 
desided to apply tha money laft by Oàheli 
Lilin building a Dharamshala, Нә also 
applied в considerabla amount of his monay 
forthe same purpose. Íu.the spaaeh whish 
he made at the pablis opaning of the Dharam- 
shala, Hxhibis 270, he stated that the 
building woald ao%t a little ovar Ry. $2,000, 
of whish R3, 35,00) had Бава or would ba 
met.from the estate of Oheddi Lal. In order 
to:mike.up the amount he borrowed money 
from time to tima on pro-notes of whish the 
pra-note of 23га Dasembsr 1913 was one. 
;.'The present suit was originally instituted 
against threa defendants — 
1. Baba ishuri Prasad. 
. 2. Baba Anant Ram. 

8. Toa mother of Baba Gings Peasal, 
+ Batwaon ths plaintiff and the ficst and 
third defendants there is now no dispute. 


The suit was bronght by the 


A som»romisa wi? enteral ints batwaaa ths 
plaintiff aad tha ficat defendan', as а гэзпїб 
of wish the third dafendant was disshargad 
from the suit anl a daas ia terms of the 
озтрготізэ passed acainst the first defend. 
ane, 

‘After Biba Охота Prisad Varmas daith 
in 1914, Baba Ishuri Prasad and ons Baba 
Brijuohan Lil wora appaintei administra- 
tors of Ohhedi Lal’s estate. On 14th Jans 
1917 their Letters of: Adminiatration wara 
sanaelled and, subsequently, on 5th Marsh 
1918, Liátters of Administration ware granted 
tothe appallant Bibu Anant Ram. Itis io 
his eapasity of administrator of Chhedi Lal's 
estate that Baba Anant Ram was made a 
defendant. Tha first relief asked for was a 
deares against the first defendant as trustee 
and manager of Ohhedi Lal's Dharamshala, 
The sesond relief was that "if the said 
Dharamshala for any reason ba not deslared 
фо bs a trust property but a portion of 
Babu Obhedi Lis estate and assets then в 
dasrea for Ез. 9,911-15-2, with fatura 
interest, ba passed against the defendants 
Nos, Land2 by eraating a shargs.on the 
estate of Baba Chhedi Lal insluding ths 
said Dharamshala.”  Taere was a third 
alternative relief asking for a desreo against 
the defendant No. 1 psrsonally andas in 
possession of property of Baba Gangs 
Prasad Varma, whieh is not now material. 
Tae learned Sabordinats Judge has held the 
латат һата to bs trast praperty bui has 
n3vartheles:  passsd а dasree .azainst the 
sasond defendant as ealministrator, though 
this relief wag only asked for in ths plaiat 
іп the evant of the Daavamshala not boing 
held £o bs trast proparby, He has ro.ied on 
tas ruling in Sheo Shankar Gir v, Ran 
Bhewat Ohowdhri (1). . This was a anib for 
а daslaration that a sala of endowed prop. 
erty by а previoay Mahant is invalid, and 
itis sonseded by tha raspondent that it has 
ni arplisstion tə ths preasnt fasts, Tae 
appellant sontends, and: rightly, that na sash 
desras eonld bə passed ‘against him, Tha 
quastion whether tha Dh&ramihala ia trast 
proparty is absolfitely immaterial in this 
сазе for the pirposa of datarmiaing wiather 
the appallan$ is liable аз administrator. H} 
is almiti$ily по} in posssssiaa of thy 


(1) 21 0, 77; 12 Ind, Das, (N, в.) 717. 
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. Dharamshala and no decreas against spesifie 
‘property eould be passed on а simple pro note. 
The only question i is. whether Babu Ishari Pra. 
sad or Babu Ganga Prasad, merely by purport- 
ing to sign а pro-note as exesutor, eould render 
the estate of Chhedi Lal liable for the amount 
borrowed: The general rule established by 
J'arhall v. Farhall (2) and referred to in Wil. 
liams pn Exesutore, Tenth Edition, pago 1634, 
is in these terms :— 

“It appears to me to be settled law, that, 
upon а ‘eontrast of borrowing made by an 
exeontor after the death of the testator, the 
exeautor is only liable personally, and eannot 
be sned as exeeutor so as to get exesution 
agBinst the assets of the’ testator.” 

Certain special eases in whioh the estate is 
liable are mentioned by the learned author 
in Ohapter II of Part IV. This rule has been 
held applisable to India in two eases of the 
Oaleutta High Court, Romanath Paul v. 
Kanai Lal Dey (3) and Debendra Noth Biswas 
v. Hem Ohandra Roy (4). In this ease it is 
quite віват, on the sontentions put forward 
by the respondent;that there was no necessity 
to borrow this monsy for the purposes of the 
estate, ln so far as the money was borrowed 
by Babu Ganga Prasad to supplement the 
assets left by Obhedi Lal, his liability was 
elearly a personal one. If, as is also suggest- 
ed, the money waa partly b:rcowed beacause 
there was considerable delay in realising the 
assets and Babu Ganga Prasad Varma ‘did 
not want to wait, this was still not a вавё of 
nesessity. It appears to me alear, therefore, 
that even if there sre cases in whieh а desree 
on в pro Hote in respest of money borrowed 
by an exesutor ean be passed against the 
estate, this is not one of those oases, іа my 
opinior, the suit should have been dismissed 
: as against the appellant and 1 allow the 
appeal and dismiss the suit as against him 
with eosta in both Courts, 

3. P. 

Appeal alloxed, 
- (2) (1873) 7 Oh. 123; 4! 1, J. Oh, 149; 25 L, T, 635; 
20 W, R. 167. . 
(3970. W. N.1 
(4) 31 C, 253; 8 a Ww. N. 188 
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L&HORE HIGH COURT. 
Szcen» Civic Аррклт, No. 3226 cr 1916, 
Octcber 26, 1921, 
Present: —Mr. Jastise Broadway and 
Mr. Justiee Abdul Qadir. 
ВАША BAM—PraintivF—APPELLANT 
versus 
DUNI CHAND Ax» orga2s— DEFENDANTS — 
RyrasPONDENT?, 
Registration Act (XVI of 1908), -s. 17 (2) (vil— 

Partitéon —Award— List of properties allotted to co. 
parceners— Registration, 


Lists of properties awarded by arbitrators to the 
different members of a joint Hindu family on. parti- 
tion form part ofthe award, and the mere fact that 
they are signed by the parties themselves does not 
make them compulsorily registrable. [р. 119, col. 1. ] 


Second appeal from а deeree: of the 
Distrist Judge, Gardaspur, dated the 5th 
August 1916, reversing that of the Subordi- 
nate Judge, First Class, Gurdaspur, dated the 
11th Desember 1915. 

Bakhshi Tek Ohand, for the Appellant. 

Lala Mott Sogar, R. S., for the Respondents. 

JUDGMENT.—Tbis ease was remanded 
by в Division Beneh of this Court under 
Order XXII, rules 5 and 11, Civil Proeedure 
Code, for the decision of the question whether 
Mehr Chand, deseaeed, was a member of a 
joint Hindu family with his brothers, The 
report has been returned and is fo the effeet 
that Mehr Ohand, deeeased, was nots mem- 
‚Бег of a joint Hindu family with his brothera 
at the time of his death. 

Objesticn is taken to this report by Mr, 
Tek Ohand on behalf of the appellant, it 
being sontended that the report is based on 
evidence, whish is:‘inadmissible. This in. 
admissible evidence is said to be а resord of 
certain partition proeeedings, whieb requires 
registration, The documents in question are 
lists of properties allotted by arbitrators in 
the eourre of their award to the various 
members of the joint Hindu family, whieh 
was then being disrupted, 

Our attention has been drawn to Asimaé 
Singh v. Kalwant Singh (1), and it has been 
urged thet she doeuments in this eare are 
praetieally the same as the dosuments in that 
one. We have perused the authority eited 
and examined the doeuments in this ease, 
eand are satisfied that the two eases are not 

e 


(1) 71 P. В. 1906; 111 P. L, R, 1907; 147 P, W. R. 
1908, —- S AA 


о), LXVI] 
8HEO RATAN 9. RAM NARAYAN PANDE. 


on the same footing. The doeuments in 
Astmat Singh v. Kalwant Singh (1), i.a., the 
lists of properties were prepared by the 
eo-pareeners themselves, In the present 
ease the lists were prepared by the arbitra. 
tors, and the mere'signature of the parties, 
$.6., the members of the family, on these lists 
does not remove these dosuments from the 
sategory of an award, Wae hold that these 
doeuments are a part of the award, and are, 
therefore, not compulsorily registrable under 
seotión 17 of the Registration Asb. We sre 
supported in our view by Wasér Ali v. Mahbub 
Alt. (2), in whieh «ease Gobardhan Das v. 
Jai Kishen Das (3) was approved. 

' We assordingly hold that i6 has been 
ue that Mehr Chand was not a member 
of & joint Hindu family at the time of his 
death, In these sirsumstanses, admittedly, 
the appeal abates not only againat the legal 
representatives of Mehr Chand, but against 
his so- vendees, the sale being indivisible, 

We accordingly dismiss the appeal with 
ecata. 

2, К. 

Appeal dismissed, 


(23:22 Ind. Cas. 419; 10 P., R, 1917; 184 P. L. R, 
1914: 101 P, W. Н. 1914 


-(3) 98 A. 224; A. W. N. (1990) 52; 9 Ind. Dec. 
(x. EM 80. 


‚ OUDH JUDIOIAL OOMMISSIONBR/!S 
COURT. 
. Sucexp Civm Arrear No. 279 ок 1921, 
January 20, 1992. 
Present :— Pandit Kanhaiya Lal, J. О, 
SHEO RATAN—Deraypant No, 1— 
APPELLANT 
tersus 
-RAM NARAYAN PANDE амр orHgRS— 
Deeenpaxts Nos. 2 AND 3—~ 


RESPONDENTA, 

Jurisdiction of Civil Cowrt—Tenancy, hábi of, 
no dispute asto—Tenancy itself, enistence of, denied — 
' Document produced to prove tenancy—Genwineness of 

‘document, finding as to. 


Where in a suit for possession, the “defendant sets 
up a tenancy, and there is no dispute between the 


parties with regard tothe nature of the од but - 
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the plaintiff denies the very existence of the-tenancy 
sét up in defence and'the defendant produces а 
document in support of his defence, the Civil Court 
is quite competent to give a finding regarding the 
genuineness or otherwise of the document. [p. 120, 
col. i 

Jagannath: Singh v. Drigbijay Singh, 48 Ind. Cas, 
88; 21 О. О. 210; 5 O. L. J. 611, distinguished from. 


Appeal from a desrea of the  Distriet. 
Judge, Fyzabad, dated the 30th May 1921, cone 
firming that of the Munsif, Fyzabad, 
dated the 16th September 1920, 

Mr, Ghulam Aas.n, for the Appellant. 

Mr, Sunder Lal, for the Respondents, 


JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiff respondent 
for possession of,eertain plots of land. Ніз 
allegation was that the said plots had been 
mortgaged by him with possession in- favour 
'of Bam Narain Pande and Debi Prasad on 
the 22nd November 1897 for Rs. 200; that he 
deposited Rs, 200 on the 26th June 1918 
under seetion 83 of Aet IV of 1882 for 
payment to the mortgagees but they refused 
to aesept the money; that he subsequently 
ebtained a deeree for redemption and in 
enforeement thereof obtained possession of 
the mortgaged property, and that Sheo Ratan, 
the present defendant-appellant, was wrong- 
fully setting up his right to remain in posses: 
aion of the said land under & lease aaid to have 
been granted by Ram Narain Pande, one of 
the mortgagees,  . 

It appears that the defendant.appellant 
filed a suit against the present plaintiff- 
respondent for possession, of the said land in 
the Revenus Court under gestion 108, elause 
(10), of the Oadk Rent Aet (XXII of 1886) 
alleging that he was a tenant of the said land 
‘and that the: plaintiff respondent had 
wrongfilly ejected him. He got a desreé 
from the Revenue Court, the propriety of 
whieh is here questioned by the plajutiff. 
respondent. The sontention of the plaintiff 
respondent is that the lease, said to have been 
granted by Ram Narain Pande to the defend- 
aut appellant, was fietitious and fraudulent 
and intended to defeat the applisation by the 
tendering? the mortgage-money 
under sestion 83 of Ast IV of 1882, whieh 
was then pending. He also said that the 


_dgfendant-appéllant did not obtain possession 


and that there were eertain sub tenante who 
eontinued in possession of the land as before, 


-The eontention of the defendant appellant 
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‘was: that the snit was eognizable by the: Civil 
"Court, 
Б. certified ё0ру theraof'or’ merition’ the date 
on whieh, assording.ta him, ‘it. жав granted. 
The ‘Gourts below found that the lease had 
'beén! texésuted "frandulently “by · ate. of. the 
mórtgageöa on the Sth "July 1919 after the 
suit. for. redemption was desreed .and the 
‘possession, ‘of the mortgaged. property had 
been, taken. by the mortgagor , ‘and that 
ЧЄ was'a"' sham and fiatitious  transne- 
ton. | |... 
The “defendant. appellant: urges that the 
deaision of the Revenue Court barred the 
‘Civil Court from entertaining. the suit for -the 
possession. or eancellation. of the lease, and 
‘relianoe i is placed by him in support of that 
.sontention on- Jagannath oingh v. | Drightjay 
Singh (1); that ense does not, however, apply 
,Beeause there it; was admitted by the. defend- 
ant. appellant during the trial that he was not 
dns a position: ‘to-slaim proprietary or undere 
.proprietary rights in the, disppted . land and 
that- be was only a tenant with a. right of 
.оеворапоу, The existepse of the-ienaney is 
denied in this.ease. In fast the finding of the 
-Oourt below is-that the lease was exsented by 
one of the .mortgagees after redemption of 
‘the mortgage. It must, therefore, be treated 
вв inoperative and the position of the defend. 
ant-appellant is no better than that of a 
trespasser liable to ejestment through the 
Civil Oourt. 

The learned Counsel for the defendant. 
appellant states that the lease.was really 
executed on the 7:h May 1918, but the finding 
ot ihe Court -below is against him. The 
defendant ‘appellant is responsible for -not 
having: produced theoriginal leage or acsounted 
for, its non-produetion and for not filing а 
sortified вору thereof, if the original was on 
the file of the, previous proaeeding in the 
Revenue Court Oa the. finding arrived at, 
the defendant-appeliant has no locus standi, 
and; the leaseon which he, relies, having 
been exeeuted by в. person whose right hed 
terminated under the deeree for redemption 
and .being, moreover, ` fiotitions, , eannot be 


given effeat.to, . е . 
,, The appeal ir; therefore,. dicthieeed with 
sosta. 

19, Р. 


T . Ари dismissed? 
, ч) 48 Ind, Сез, 58; 21 о. C, 810; 5 0. L, J, 611, 
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"n 
LAHORE HIGH. COURT, 
‘Givin REVISION Сав No. 4.5 ов 2921, 
‘November 25, 1521. ' 
Present: —Мг, Justise Obevis, 
WASU RAM— PrasriEE— PETITIONER 
cersus Я 
. RAHIM BAKHSH. ‘AND OTHERS— 
| Dorg-Dewya- .evpON DENIS. 
' Limitation Act (IX of ASOR), Sch. I, Art. 52-9 Goods; 
whether include fr Soc it to recover pr ice of fruit 
Limitation, ' ^ 


ШЕ 


H 


The term ‘ “goods” in Article 52 of Schedule I to 

ihe Limitation Act is wide enough to include fruit 
even before it has been gathered. (р, 120, col. 2.] 
* A suit to recover the price of the friit of а garden 
sold by the plaintiff to the defendaxt ig, therefore, 
governed by Article 52 of Schedule I to, the Limita- 
tion Act, as extended by the Punjab- Loans Limita- 
tion Act: [p chs cola J 

Civil revision’ petition, under reetion 25 
of Aet JX of 1€87, for revision of в 
deoree of the Judge, Small Cause Court, 
Mnitan, dated tbe Jath Maroh 1921. 

Pandit Sham Lal, for the Petitioner. 

' Mr. Вайт ud. Din Quresh’, for’ the Re- 
sponderte, i 

JUDGMENT.—The plaintiff in this oase 
alleges that on the 25th of Maroh 1915 
he sold the fruit .of.two mango gardens 
for one year to Ramzap,. now 'deaeased; 
The plaintiff" now’ sues.the. defendants ав 
representatives of Ramzan for the balarnee 
of the price of the fruit. The learned 
Judge of the Small: Cause Court has dis. 
missed the suit as time-barred holding tbat 
ihe easa is governed either by Artiole 110 
tr Artisle 115 of the Schedule of the 
Limitation Ast, Now, Artisle 110 elearly 
is inapplicable for there is here no question 
of' rent; ће support of this. contention, 
and I am uuable to: agree with him, 
Tue term "goods" stems to me quite wide 
enough to inalude. fruit even before the 
Íruit' has been gnthergd. I may: note that 
in . thia -oase Mr, Badr.ud Din «raised а · 
preliminary objestion that this Comt had 
no power of revision under reetion 115 of 
the Civil Prosedure Code, <but the answer 
is simple, ramely, that thia is à oase of 
revision onder scotion 25 of Proviraial 
.Small Cause Courts: Ast, 

.I ввдер& this ` Application, and,. reversing 
‘the crder cf the Small Cause Conrt. Judge 
dismissing the nit as time-barred, I send 
‘kek’ ‘the саве · to him for. "the éontrast 
“between, ihe . parties* was simply one for 
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the. sale .of, the . fruit for the 
1915... Artisle llb,also seams to me ‘to 
be inapplicable, for the plaintiff is. . not. 
alleging a braaeh of any. sontract, bnt 
merely demanding the balanse of. the, 
money ‘for whieh the fruit was ‘sold, In. 
my ‘opinion the. Artiole applieable is Artiele. 
58. апа the. period of limitation under that 
Artiele: being. extended to six years by 
Panjab Loans Limitation Aot,. this . guit, 
brought within -six увага of ‘the sale, is 
within time. . 
. Mr. Badr-nd-Din sontends that fruit 
eannot be deseribed as “goods” until it 
is removed from the tree but.he has no 
authority to quote in support for decision. 
on the merita, ‘Stamp on applisation to 
this. Oou:t to bə refunded. Osher sosta 
in this 'Court to follow the event. 
2. Be : 
е Application accepted, 


` OALOUTTA HIGH COURT, 
с ÀPPEAL FROM Osiatsan Decsen No, 65 or 
( 1921, 
: { April 14, 1921, 
_Fresent ‘r=. Justico Sir Asutosh Mookerjee, 
. .Kr, and Mr; Justise Baskland. 
| -JOGOBONDHU PAL— PLINER ~ 
APPELLANT 
versus 
: RAJENDRA NALA CHATTERJEE 
AND OrHers—D «FEXD«N r8— ResPONDRATE, 
Hindu Law— Partition, suit for, by purchaser of son's’ 
share— Mother, ‘whether entitled to ‘shire ~Stridhan 
received from husb indor father-in-law, whether. should 
be dedücted — Ingividnal member, right of. 


A Hindu mother cannot compel а partition so long 
as the sons remain united, bat if a partition does 
take’ place. between.the sons, she is entitled to a'share 
equal to that of a son in the co-paroenary property,, 
and she is entitled to a similar share on а partition 
between the sons and thé purchaser of the interest 
of one or more pf thew, ‚[р 173, eol-2] : 

Amrita Lal Mitter v. Manick Lal Mullick, 27 О. 1551; 
4 C., W. М. 764; 10 Ind, Dec (S. s.) 367, followed, 

If the mother has received stridhan from her 
husband or father-in-law, its. value.should be deduct- 
ed from her share, but the £leduction; to: be, allewod 
does not include stidhan-received from the family of 
the father of the lady,.[p. 124, со]. 1] 


"Beanou of. 


„A member of a joint Hindu family cannot, by alien- 
ation of his interest, prejudice the position of another 
mentber, because no owner of property is competent 
as а gcneral rule,:to convey to any person a higher 
right than what he himself possesses |p. 123, col 1.] 


г Appeal against a deeree of the Sabor- 
dinate Judge, -Howrah, dated the 15th 
August 19:0. 

Baba Xanmathu Nath Pal, for the Appel- 
lant. 

Babu Manmatha Nath Ray, for the Rs- 
&pondents, 

JUDGMENT, 

Mooxerses, J.--This isan appeal by the 
plaintiff against the preliminary desree in a 
anit for partition of joint properties. The 
subjest.matter of the litigation originally 
belonged to one Kedernath Chatterjee, whe 
left a, widow, Thakamani Dabi, and four 
‘sons, Rajendra Nath, Bidhu Bhushan, Sodhir 
Kumar and Akshay Kumar. Oathe 10th 
‘August 1917 the plaintiff purshased from 
‘Akshay Kamar his right, title and interest 
dn the ansestral properties. Oa the 8th 
‘April 1919 the plaintiff inatituted the 
‘present suit for partition of the 
properties in whith he had besome 
a joint owner by ' purehase, and 
'elaimed to be plased in separate possession of 
& one-fourth share after partition by metes 
and bounds. The widow of the original 
owner who, was joined as a defendant, 
sontended that she was entitled to a share in 
the event of partition, and that 
the plaintiff was sonsequently поб 
entitled to more than a one-fifth share. 
The Subordinate Judge has given effeet to 
this .eontention' and has made a desree 
accordingly. The substantial point whieh 
has been argued on the present appeal is, 
that the widow is not entitled to a share, 
inasmueh as partition is claimed, not by one 
of her sous, but by the purshaser fram one of 
them. We are of opinion that there is no 
foundation for this sontention. 

_ It was raled by. Mr. . Juatise Ameer Ali in 
the sase of Amrita Lal Mitter ү. Munick Lal 
Mallick (1), that, as a Hindu mother is 
entitled пп1вг the’ law to be maintained ont 
of the joint éamily property, if anything is 
done affesting that right, as, for. instanoe, by 
the esale of any partiealar share by any of 

oe. : 

(1). 27 О. 551; 40. W. N. 764 14 Jad., Deo, (N. 8.) 
3 : 
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her sons, her right somes into existence. 
The position of в purehaser from а воп is 
. exactly that of ason himself ;. he has the 


same rights and takes.it subjest to the same. 


liabilities as thosé of the: person from whom 
he purehased. This desision ‘is presisely in 
point and was given twenty-one years ago. 
‘Wa have not been able to trace any judisial 
pronouncement where 16 has been doubted or 
diseented from or where an insonsistent rule 
has bsen formulated, Apart from this, it 
is plain that the view adopted by Mr. Justice 
Ameer Ali was поё а new departure but 
purported to follow the opinion expressed by 
Maclean, O. J., and Banerjee, Ј., in 1599 in 
the case of Jogendra Ohunder v. Fulkumari 
Dassi (2). Maslean, О. J., observed, no doubt 
with referenee to an entirely different cet of 
eircumstanser, that as the widow’s mainte- 
nance spesially as against the sons is a charge 
on the estate, aright ¿n rem inthe fullest 
gense, adhering to.the property into whatever 
hands it-may pass, a right eonvertible in the 
event of a partition into а right to a share 
- equal to that of sons, it is diffisult to see upon 
what principle a son вап so deal with his 
share as to defeat. that right of his mother. 
Mr. Justice Banerjee emphasised the view 
that, as a general rule, no owner of property 
ean sonvey to any: person а higher right than 
what he himself possesses, . and that, 
eonsequenily, the purchaser of joint family 
property from’a member of & joint Hindu 
family must take it subjeat to the right of his 
vendor’s eo-sharers to demand partition and 
subjest also to sueh rights of other persona 
(who were поб, etristly speaking, ao sharers 
with the vendor at the date of the alienation) 
as may arise under the Hindu. Law upon 
partition, A similar view had been adopted 
in 1880 by a Full Beneh of the Allahabad 
High Court in Йа v. Dina Noth (3). 
where it was ruled that a Hindu widow, 
entitled under the Mitakshara Law to a pro. 
portionate share with sons upon partition 
of- the family estate, ean claim such share, 
nob only against the sons, but as against 
an austion-purchaser, 
exeoution of a desree of the right, title 
and interest of one of the sons in sush 
estate, before voluntary partition. It was 


` (2) 21 C, 77; 4 О, W. N. 254; 14 Ind. Deo. 4N. в.) 


1. : 
Г (8)-8 А; 88; 5 dnd: Jur, 489; 2- -Ind. Dee (x, s )61 
(F. E) y ra 
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explained that the right the mother has is 
& right to partisipate in the property left 
by her husband, a latent and inshoste right 
of partisipation whish · basomes  effeativoe: 
whan separation takes plase; in other words, 
she has, as Maclean, C. J., put it in the ease 
already mentioned, a quasi eontingent rigbt 
whish may ripen or erystallise, if and when 
the partition takes plaeo, (Sir  Franeis 

Macnaghten: on Oonsiderations on Hindu 
Law, page 57), It would be eontrary to 
elementary prineiples to hold that a right 
of this nature is liable to -be defeated by 
reaourse fo the devise of an alienation, by 
one of the sors, of his share in the aneestral 
estate. The same doctrine was substantially 
resognised by Oolvile, О. J., in 1855 in the 
ease of Sreemutity Soor евтопву Dosses v, 
Denobundoo Mullict (4), when he said that the 
rights of a eo-parasner in an undivided family 
may, in his life time, pass to strangers, either 
by alienation, or, as in the ease of creditors, 
by operation of law, but inall cases those 
who eome in, in the plase ofthe original 
eo-sharer, by  inheritanee. assignment or 
operation of law, ean take only his rights 
as they stand, ineluding of sourse the 
right to esll for а partition. The view we take 
is not affested by the desision in Barahi Debi 
v. Debkamini Debi (5) whish is an authority 
for the proposition that‘as the share allotted 
to a mother on a partition between her sons is 
given to her in lieu of or by way of provi- 
sion for ber maintenanae, [Sorolah Dossee v. 
Bhoobun Mohun Neoghy (6), Bemangini. Ба 
v. Kedarnath Kundu (7)) she is not entitled 
to a share, ifa portion only of the joint 
property is divided and the bulk of the 
property, ample for her maistenanse, remains 
undivided, . 

. It has been sontended, however, that the. 
desision in Amrita Eal Mitter v. Manick Lal 
Malliok (1) ів opposed to the testof the Daya- 
bhaga, whish provides ав follws, in Chapter 
ИТ, sestion 2, paragraph 29: “When partition. 
is made. by brothers of the whole blood after 
the demise of the father, an equal share must: 


(4) (1885) 1 Bond. 223 at р 283; 8 Ind. Deo. (0: s.) 
183; Reversed on Appeal 6 M. I. A. - 628b р. 589; 1 
Ind. Jur. (x, s.) 37; 4 W. R P. О. 1155; 1 Suth, P. О. 7, 
291; 1 Sar. P. O. J. 583; 19 Е Н, 188. 

` 48) 20 C. 682; 10 Ind Dec. (x s ) 460. 

(6)*15 О 297; 7 Ind. Dece (N. 8.1779. 

(7) 161. А 115; 36 О. 753; 18 Ind. Jur, 210; 6 Sar, 
Р, СО, J. 374; 8 Ind, Dec, £8. a.) 602, +: --- F 
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be given to the mother;-for the text (of 
Vrihaspati) expresses, the mother should 
"be made ап equal sharer", This passage 
"has been treated” as authority for what 
-must now’ be deemed settled law, namely. 
that the mother's right ‘to slaim a share 
arices only when her sons соте to a partition, 
in other words, that she eannot enforce 
‘her’ slaim ёо share so ‘long as her sons 


remein joint and do not'aek for‘ partition г 


Ganesh Dutt v. Jewach Thakoorain (8). Now 
it has Кееп argued ‘by ‘the appellant that 
under this text of the Dayabhegs, striatly 
eonstrued, the mother is' entitled to а 
share, only when her sons make a partition, 
and that, sonsequently, if a partition takes 
place at the instance of the purchaser of 
‘the share of a son, the mother eannot obtain 
‘a share. This mode of interpretation is 
manifestly fallasicus and proves too much; 
for 16 may as'well be maintained that the 
purehaser of a share of a коп eannot at 
all maintain a suit for partition, inasmueh as 
sueh а suit is not axplisitly authorised by 
the text-of the Dayabbaga. The truth ig, that 
the author of the Dayabhaga had before him 
‘the roblem of tho partition of the family estate 
‘at the instanse of a member thereof; he did 
not deal with the question of partitien enferse- 
‘ed by ‘a étrarger, who, by his purshase, 
besomes a joint owrer of the family property 
but not a member of the: joins family itself; 
a partition at his instance aannct, by any 
streteh -of language,’ be sailed Dayabhaga or 
partition of heritage, and must consequently 
be regarded as foreign to the proper saope 
of the treatise of Jimutavahana, When 
partition of the family properties is claimed 
in Bueh eireumstanees by a stranger to the 
family, the question which arise must secord- 
ingly be determined by referenae to general 
prineiples not  inaonsisteml with those 
formulated for the sass of partition enforced 
by а eo рагсепег in the joint family, One 
of sush general prineiples, as we have already 
explained, is thaf a member of the family 
eannot, by ‘alienation of his interest, prejudice 
the position of another member, Безвпве no 
owner of property is competent, as в general 
rule, to convey to any person a higher right 


than what he himself possesses. The 
(8) 311. А. 10 at p. 15,81 0.882; 14M. L. J, 8; 8 
uU ee О, J. 575; 6 Bom, L, В. 1 


(Р. 0,). > 


‘snbstanee of the matter thus is, that although 


the text of the Dayabhaga,Ohapter 111, seation 
2, paragraph 29, speaks only of a partition 
made by sons and the allotment thereupon of 
a share to the mother, there is nothing said 
in the passage or in any other authoritative 
text of Hindu Law whieh we bava been able 
to diseover, as to the mother’s right to a 
share on partition being :во absolutely non- 
existent before partition, that it may be 
defeated by any of her sons alienating bis 
share before a partition, Apart from this, 
it is plain that the literal and restriative con- 
strustion of the passage of the Dayabhaga, as 
interpreted by the appellant, would lead to 
the obviously unreasonable sonslusion that if 
the suit were instituted by one of the sons, 
the mother would be entitled to a share, 
even though one cf the defendants happened 
to be the purehaser of the share of another 
son, while the mother would not ba entitled to 
a share if the anit happened to be instituted 
by sush purehaser himself ; surely the rights 
of the mother sould not, on any rational 
ground, be made dependent upon a purely 
&soidental  eireumstanse, namely, whether 


‘the purchaser of the share of one of her 


sons is plaintiff or defendant, We hold 
acsordingly that though a mother sannot 
eompel a partition so long as the sons ramain 
united, if a partition does take plase between 
the sone, she is entitled ёз a share equal to 
that of а son io the o0-parsenary property, and 
she is entitled to a similar share on в partis 
tion between the sons and the purshaser of 
the interes? of one or more of them. Tbe 
share of the  plainjiff has sonsquently 
been orrestly determined to bə one- 
fifth. ` 

` A subordinate point whish has been argued 
before us requiras eonsideration. The plaintiff 
alleged in the plaint thatthe lady had been 
given by her husband Government Promissory 
Notes of the value of Rs. 8,002, and that she 
was eonsequently not entitled to pnt forward 
a olaim for maintenance, In his deposition 
the plaintiff asserted that the lady had got 
from her husband Government Promissory 
Notes worth’ Hs. 5,000, The lady admitted 
that her husBand gave her (d. P, 
Notes of the valas of Вж, 1,500 and 
that her father gave her G, P. Notes 
of the #аїпө of Rs, 8,500. Тһе Sub. 
ordinate Judge: has "believed der tate. 
ment and has dirested that af the time 
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of partition the value of her allotment woald 
be ‘the . value, of one filth share of the 
estate ‘minus the value of. the G. P. 
Notes she reseived from ‘her husband of 
whieh the nominal value is Rs. 1,500, 
The appellant ‘has eontended before this 
Oourt that this direeticn is erroneous, that 
по distinstjon should ‘have been made 
between the G. P. Notes reseived from her 
husband and those reseived from her father, 
and that the valne cf her allotment shonld 
We the value of one fifth share of the estate 
minus the &etual value of the G. P. Notes 
for Rs, 5,000, We are of opinion that thia 


eontention should not prevail, It ів 
‘well-settled that if the mother has 
received sirtdhan from her husband or 


father in-law, its value should be dedueted 
from ‘her 'gbare, Mr, Justices’ Maspherson 
held i in Jodod Nath Dey Strcar v. Brojonath Dey 
(9) that on; j partition of the family property 
by. the sons ` Нег their father’s death, their 
mother is entitled to a share equal tothat of 
a son, but if she ‘has, before tho partition, 
reseived property from their father either 
by gift or Will, amounting to more than a 
son's share, she is entitled to nothing more on 
partition ; if,on the other hand,she has received 
less, she is entitled on partition ќо as mush as 
will maka what ‘she has reseived -equal to a 
son’s share, Referense was made to a text 
of Yajnavalkya ‘where a share is allotted, 
inthe ease of а partition in the‘ father’s 
lifetime, to such wives as have had no separate 
property givén to them by their husband or 
father-in law. Relisuse was also plased upon 
the Dayabhága, Chapter 1II, seatibn 2, 
paragraph 31, and Jagannath's Digest, tr. by 
Colebrooke,’ Book "V, seation 2, РІ. 87. This 
view was approved in Kishor: Mohun Ghose v. 
Moni Mohun Ghose (10) and also гӧөвіғав 
support from the desisicn in Poorends& Nath 
Sen v; Hemangint Das (11) whish fol. 
lowed Jugomohans Hildar v. Sarodamoyee 
Dossee (12), The ruleis stated in similar 
terms in paragraph 587 of the latest 
‘edition of the  Vyavastba Darpana of 
Syamasbaran Sarkar (8rd Ed, 1883, Pi, I, Р. 
'517 ): "the equal participation, however, of 


(9) 12 В.І. В. 886, d Е 

-« (10) 12 О, 165;6 Ind, Dec. (x. з.) uzg’ i 
(11) 1 Ing. Cas, 828; 36 О, 75; 120. W, М, igoa.. 
(12) 8 0,149; 1 ‘Ind? Dec. (x. 8.) 684, 


the mother with -har sous takes effect, if no 
separate property have been given, her 
by her husband or any of his ‘kinsmen; 
‘but, if any have been s» giver, she is 
to have ardha or a portion whieh,. together 
with the stridhan, will be equal te a son's 
share.” The statement is amply supported 
‘by the authorities set ont in paragraph 238 
(p. 199) and paragraph 552 (p. 422), 
It is thus indisputable that the approved 
opinion is that the deduetion to be allowed is 
in respect of sírid&am reasived from’: the 
husband, from the father-in law, and 
possibly also from any of the kinsmen of 
the husband ; it does not inelude stridhan 


'resei ved from the family of the. father 


of the lady. This position is. 'aminently 
reasonable ; the primary. responsibility for 
maintenanse rests upon the husband and the 


.father.in-law, and gifts made by them. may 


well be set off against the share of tha family 

estate receivable in lieu of maintenanse, on 
the oeaasion of a partition amongst her „жопе; 
the same theory eannot be predisated in 
respest of gifts reseivad from her | father 
and members of his family who. are noi 
primarily responsible for her niaintenanse, 
Wa ascordingly. hold that the plaintiff is not 
entitled to impose on the lady a further 
reduction in respeet of the G, P. Notes 
'reseived by her from her father, 

The result is, .that the deeree of the 
‘Subordinate Judge is affirmed and'thig appeal 
dismissed with sosts. We assess the hearing ` 
fee at ten gold mohurs. 


Bvoktax», J,—I agree. , 
B. N, 


í Apreal dismissed, , 
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MUBARAK FATIMA €, MUHAMMAD QULI KHAN, 
ALLAHABAD HIGH COURT. 
Sxconp Civ:t ArPzAL.No, 880 or 1920, 
February 22, 1922, 
~  Present:—Mr. Justice Piggott and 
Mr, Justies Stuart. 
Musammat MU BARAK FATIMA— 
PLAINTIFF— APPELLANT 
f versus 
MUHAMMAD QULL KHAN—Derexpaxt— 


` RERPORDEMT, 
Agra йәй Act (II of 1901), s. 201—Hvidence— 
Entry in Revenue Record —Preswmption—Alteration in 
share, effect of. 


Where in % suit for profits it appears that there has 
been an alteration in the Revenue Record prior to the 
institution of the suit, bat made during the period 
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for which profits are claimed the duty of the tourt - 


trying the suit is to consider the order by which the 
alteration was made and give effect to the intention 
ofthe said order. If, for instance, a plaintiff was tho 
recorded proprietor of a certain share in a mahal 
during the first year of the period in respect of which 
profits were claimed, and it were shown that after 
the close of that year he had been recorded as pro- 
prietor of a less share only, upon a finding that he 
had transferred his interest in the remaining share 
afterihe close of the first year in suit, then the 
duty of the ( ourt would be to give effect to the entries 
year by year, calculating the profits for each year on 
the: basis of -the recoid as it stood in respect of the 
said year in the revenue papers, [p, 126, col. 1.] 


When, however, it is clear, upon an examination of 
the oider passed by the hevenue Court, that the 
alterdtion made in respect of the extent of the 
"plaintitf'e share was intended to bea correction of а 
previous erroneous entry, and was not passed upon 
any alleged transfer having occurred during the years 
covered by the suit, then the Kevenne Courtis bound 
to give effect to the entry as it stood on the late of 
the institution of the suit. [p. 126, cols, 1 & 2,] 

, Besond appeal froma deeree of the Addi- 
tional Judge, Bareily, sonfirming tat of 
the Assistant Collector, First Class. 

Mr. Mukhtar Ahmad, for the Appella it. 

Mr, Uma Shankar Bajpai, lor the Re pond» 
ent. 

JUDGMENT.— This isa plaintiff's vppeal 
in a suit for profits, These were o aimed 
on авоопоё of three years, 1323, 1334 and 
1325 Fasli, in respeat of a share of 5i 
biswas and odd.in a eertain mahal, The 
defendant replied that the plaintif v as the 
proprietor only of а share of 12 bi wansis 
‘and odd, that ia to say, about ane t welfth 
of the share stated in the plaint The 
Court found that during the years 13::3 and 
- 1824 Fasli the plaintiff stood recor: ed. as 
‘proprietor of the entire share elaim d by 
her, buth that ше entry bad been ultered 
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under the orders of a Rovanue Court, and 
the entry recording the plaintif as proprietor 
of only 12 biswansis and odd bat been made 
before the commencement of the.revenue year 
1325 Fasli, Both the Courts below have 
held that the entry of ihe year 1325 Faali, 
made before the institution of the present 
suit, raised an irrebuttable presumption that 
the plaintiffs share was only that shown 
in the said entry (namely, 12 biswansye 
and odd), and they have based their 
desrees upon this finding. In appeal before 
us two points have been raised, and we may 
note that three have been argued. With 
respsst to the third point, it is only necessary 
for us to say that a plea was taken before ua 
in argument whieh we eannot find in the 
memorandum of appeal to this Court and 
which was not even taken by the plaintiff in 
her appeal to tbe lower Appellate Court. The 
eontention is that, even on tbe share of 12 
Liswansis and odd and the figures given in 
the Patwari’s statement and aesepted by both 
the Courts below, the sumin srithmetie has 
been so worked out asto give the plaintiff 
less than her lawful dues. We have not 
looked into this matter or allowed the point 
tobetaken. It was essentially one of fast, to 
be determined by the lower Appellate Court 
and, not having been taken at all in that 
Court, must be held to be eoneluded against 
the plaintiff by the desision of that Court. 
With respegt to the, extent of the plaintifl’s 

share, the memorandum of appeal raises two 
distinet points, The first of these is, that the 
irrebuttable presumption resognised by this 
Court in the Fal] Bengh decision of Durga 
Parshad v, Hazari Sing (1) should bs applied 
to each one of the three years in suit in 
aesordanse with the entries іа the Revenue 
Resords as they stood аё the ,commenaement 
of each of those years, If this eontention 
were adopted, the plaintiff would be entitled 
to profits saleulated on the share as claimed 
in the plaint in respeet of eaeh of the years 


1323. and 1324 Fasli, and to profits on the 


smaller share of 12 biswansis and odd in 
respest of the third year only. We have 
been referred to two deaisions of this Court, 
one of whieh was in a suit for profits between 
the same parties, This із the sase of Mubarak 
Fatima v, Muhommad Quli Khan (2). Re. 


Sie Ind. Gas. 116; 33 А. 709; 8 A. L. J. 1025 
"a da Iud, Cas. 978; 19 A. L.X 723; 48 as 627, - 
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ferénes is made in that indgment to а previous 
'dedision by another Bench of this Court in 
the ease of Lachman Ртав11 v, Shitaba Kunwar 
'(3). These two cases are authority for this 
proposition, that if on the date of the institu. 
-tion of a suit for profits the plaintiff's name 
stands inthe Revenue Resord as the proprietor 
of a sertain share, the Revanue Courts are 
bound ‘to presume the eorreotness of that 
‘entry and to frame their deores for profits 
‘aosordingly, in spite of the fast that during 
‘the pendensy of the litigation (either in the 
Trial Oourt, or in a subsequent appeal, or in 
sseond appeal ) there may hava besn an; ordér 
of the Revenue Court altering the entry in 
question. These eases are, therefore, 
: distinguishable fron the one now bafora us, 
in whieh there had been an alteration in the 
Revenue Heeord prior to: the inatisution of 
the suit, We have to sonsider the question 
now'raised independently of any express 
authority of this‘ Court to whieh we have 
-been referred, I seems to us that in a ease 
like:the one before us, when there has been 
'analteration in the Revenue Resord prior to 
the inatitution of the’ suit, but made during 
the period for whieh profits are claimed, the 
‘duty of the Oourt trying a suit for profits 
must ibe tu sonsidér the order by whioh the 
alteration was made ‘and give effest to the 
intention of the said order. 1f, for instanae, 
‚в plaintiff was the recorded proprietor of 
an eight-anna share in'a ‘mahal during the 
first year of the period in respest of whieh 
-profits were alaimed, and it were shown that 
after the olose of that year he had been 
resorded as proprietor of a- four-anna share 
only, upon а finding that he had transferred 
hig interest in'the remaining four anna 
‘share after the-elose of the first year in suit, 
‘then the duty: of the Court would ba to give 
sffest to the entries year by year, cáloulating 
the: profits for eash year on the basis of 
tho- racord asit stood in respest of the aaid 
‘year in the revenue papers. When, however, 
it is elear upon ‘an examination of the -order 
passed ‘by the Revenue Oourt, that the 
‘alteration madein respest of the extent of 
the plaintiff's share was intended to be a 
sorrection of в previous erroneous entry, and 
‘was not passed upon any alleged transfdr 
having oecurred during the years covered by 
Е suit, then the Revenue Oourt i ia -bound te 
' (8:59 Ind, Cas. 689; 18 A, L. J, 1008; 2U, P, L'R? 
(A). 386/48 А177]. .. 
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-on the basis of this eontention, 


(ioa. 


give effect to the entry aa ib stood on the 
date sf the institution of the suit. Applying 
this prinsiple to the preasnt cass, the deaision 
of the Оопгіз balow caleulating the plaintiff's 
share of prefits on the basis of her being the 
proprietor of a share of 12 biswansis and odd 


only appears correat, There is, however, 
& further point to be  aonsidered, 
‘whieh arises ont of the decision of this 


Court in ths ease ' of Mubarak Fatima v, 
Muhammad Quli Khan (2), That deoision 
‘was prónounsed on the 23rd of May 1921, 
that is to say, after the decision of the lower 
‘Appellate Courtin the ease now’ bofore us, 


‘and indeed aftsr the inatitution of ths preaent 
‘appeal, 


The learned Judges had before 
them the order of the Revenue Court by 
whish the village papora wore sorrasted with 
‘efect from the year 1825 Fasli and thay 
‘aonsidered that order in eonnestion with tha 
desision of a Civil Court upon whioh it 
-purported to be founded. Thsy eame to the 
‘aonolusion that, 4з а matter of fast, the 
Revenue Court had misunderstood the Civil 


‘Oourt’s decision and had ordered the plaintifi’s 


name to ba resorded in respeet оѓ. a smaller 
‘share than that awarded to her in thes Civil 
Court litigation, So far as we san underatand 


-the matter, the opinion of the learned Judges 


in the sase above referred to was that the 
plaintiff had been found by the Civil Court to 


‘ba entitled in her own right to one sixth of a 


share of 7 biswas and odd, whioh is evidently 
just double the share in respest of which sha 
was reaorded as proprietor by the Revenue 
Court and in the papers on the basis of 
whieh the deoree under appeal was framed. 
‘Assuming, as we must do, that this 'desision 
was corvest, it would seem that the Courts 
below have, as:a matter of fast, awarded the 
plaintiff en aseount of eash of the three 
years in suit only one-half of the profits 
whish ‘she would have obtained if the 
Revenue Court had «оё misunderstood 
the -desree of - the Civil Court 
upon which. it professed fo aot.: We think, 


-however, that it is impossible for па in the 


present suit to giva the plaintiff any relief 
The pre- 
sumption.raised -by the Revenue Court re- 
sords must be applied either one way or the, 
other. Aesording to the plaintiff appellant 
it ought $o.be applied so ‘as to treat bor аң 
proprietor of thg entire share of seven biswag 
and add during each of the years 180$ ang 


Voli LEVI) 
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1324 Fasli, a sontehtion whish we have 
-alraady repelled, ЛЕ wa had aessded to thia. 
sontentien, the plaintiff would have reesived 
a great deal too mush. The only alternative- 
for'us, во far as the present suit is вопвегпей, 
is to aesept the Revenue Resord ‘as 1% stood 
on the date on whish the present suit was 
instituted and to affirm the deeree under 
appeal, although it рговвейв проп an entry 
таве in aesordanoe with a Revenue Court 
desision whieh this Court has prononseed 
to be erroneous. -The effest of the present 
.guit will apparently ba to dispossess the 
plaintiff to the extent of one-half of the 
share whioh the learned Judges of .this 
Court in the former litigation pronounsed 
.to be her rightful share. We fear that we 
.have to leave the plaintiff to seek an appro- 
priate remedy for this dispossession in ‘a 
further Oivil Court litigation, unless she 
ean persuade the Revenue Courts by means 
of a fresh applieation to re-sonsider . their 
own order respecting the entry in the Reve- 
‘nue Resords in the light of the deeision pro- 
попповӣ by this, Court and to make a further 
orrestion. Even if this were done now, the 
:Betual;result would be a temporary dis- 
‘possession of the plaintiff in respeet of tbe 


years covered by this suit, and for this we. - 


‚вап see no remedy other than by way of suit 
іп а Civil Court. As the. sase stands, те 

‘must ;dismisa this appeal, and .we do во 
/aoeordingly with oe . : 

0B © . 
à : Appeal dismissed, . . 
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: ` OALOUTTA HIGH COURT. 
` Omm’ Ruiz No. 477 of 1921. ^" 
‘Desember 12; 1921. 
Present :—Mr. ‘Justise Subrawardy and ^ 
р Mr. ‘Justice Ghose. . ; 
| SURJA NARAIN DAS AND anorarr— d 
: , Puantiers—Paritionrns ` ; 


terius 
i г AMIRUDDIN MOHAMMEDDEFENDANTS - 
—Oprosite Partits. - 
Clvid-Procedure’ Code (Ack V оў 1808), в. 116-3 
‘Retision—App lication supported: by айай. OF. 
Pleader, Herd not entertainable-— Afidavit, 


е 
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‘grant a temporary 


-that you 
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' A High Court ought net to take cognizance of an 
application for revision supported by an affidavit of .2 
Pleader's clerk swearing to all the material facts of 
the affidavit as true to the information derived by 
him from the petitioner. [p. 128, col, 1.] 

: Rule against an order of the Court of the 
Sub-Judge, Jalpaiguri, 


FAOTS appear from the judgment. 
Babu Santosh Kumar Bose, for the Peti- 
tioners.—I beg to move your Lordships for 


‘interlesutory ordere, Your Lordships, I sub- 


mit, have ample jurisdietion to interfere 
in а sase like this under seetion 115, Civil 
Prosedure Code. The property is in danger 
of being alienated. Under Order X XXIX, rule 
3, Civil Prosedure Code, your Lordships mey 
injunetion to resirain 
alienation. If your Lordships are of opinion 
eonnoft. aot under seetion 115, 
Civil Prosedure Code, I beg leave to submit 
that under seetion 107 of the Government of 
India Ast your ‘Lordships’ powers are very 
wide, Refers to Israil v. Shavier Rahman (1), 
' There is no harm in suoh an affidavit. It 
is for your Lordships to ‘eonsider the effest 
and weight of sush an affidavit, 

Babu: Asttaranjan Ghose, for the Opposite 
Parties, not called проп, 
JUDGMENT,—We are asked in the Rule to 
set asidean order of the Munsif of Jalpaiguri 
refusing to issue an injunation restraining 
the sale of the property in snit in exeention 
of a mortgage-desree obtained by the oppos 
site party. The order was affirmed on 
appeal by the Subordinate Judge of Jalpai- 


‘puri 


The mortgage-deeree has been obtained 
by the opposite party against sertain persons 
‘alleged to be the heirs of one Nunda Ram 
Das. The petitioner's olaim to be the real 
heirs of Nanda Ram and have instituted a 
suit ‘for a-deelaration that the mortgage- 
desree із not, binding on them, The suit is 
pending before the: Court of first instanee 
and the petitioners have applied for the issue 
of a temporary шин during the pendenoy 
of the suit. . 


Apart from the question side ап appli- 
eation‘like the'present one lies to this Court 


‘under seetion 115, Code of Civil Proeedure, we 
are, of "opinion ` ihat. we ought. not to interfere 


< t 


5 (1) Å Ind. Cas. "hs 41 0,. ida 18, 0. W, М, 176; 


19 C, L. 3647, - 
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in this matter on the faets of the ass, ‘The 
petitioners: were no parties to the mortgage-' 
deeree and their interest, if any, will not. 
therefore · be :affested by,» sale under that, 
deeree. If the sale i is stayed at this stage 
the deeree holder will be kept ont of his 
money for some length of time to whish 
eourse we do not think he should be sompel- 
led. QOonsidering that the petitioners will 
not be prejudised in any way by the sale 
we hold that they have failed to makt ont any 
ease for our interference. 

We take this -opportunity of referring to 
a praetise whieh has been adopted in this 
‘aase, The petition has been supported 
by an affidavit whieh has been sworn to 
by a Pleader's slerk. The deponent swears 
to all the material facts of the affidavit as 
trve to the information derived by him 
from the petitioner No. 1. We are sure 
that if this faot had been brought to the 
notise of the Court, at the time when the 
application was presented this Rule would 
not have been. issned on the present appli- 
cation. We do not consider that an applisa-, 
tion supported by such an affidavit is one of 
whieh this Cozrt ought.to take ару cogni- 
2anee. 

This Rule is diseharged with scats. Hearing 
fee two gold mohurs, 
Rule discharged, 

a, P. i ud 
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ALLAHABAD. HIGH GOURT: 
Finer Отуп, Appsat No, 264.8 1919, . · 
February 15, 1422, i 
Fresent:— Мт. Justias Rafique 
.and Mr, Justise. Lindsay.. i 
Ohaubey.BALDEO. PRASAD ——. .. 
PRMKNER с МЕНН : 3 
versus, 7. 
BINDESHR! PRASAD— DEFENDANT 
— RrsPoNDENT. 

* Hindu Law-- Debt of father, when 2State under Cout 
of Wards—-Pious ' duty of "son; whether arizes—U; P. 

Court of Wards Act (ШІ of 1899), s. 84. 2 


i Tb is nobtke pious duty of а ron to pay off such 
loans as were серітосіей py his father- during: the 
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time that the estate s was under the Court, of Wards ag 
during such a time the father, is incompetent uncer 
section ^4 of the U Р. Court of Wards Act to enter 
into anycontract which might involve him in pecuniary 
liability. 


First appeal Бове deeree of the Additi onal 
Subordinate Judge, Banda. . 

Mr. Surendro Nath Sen, for the Appel- 
lant, 

Messrs, B, E..0' Distal: R. Hakemi, Badri 
Narain and Sarkar Bahadur Johri, for the 
Respondent, , Xii ' 


JUDGMENT.—It appears that:one Ganesh 
Prasad was under the Court of Wards for 
several ysars up to-the time of' his death 
in May 1914. On the: 7th -of January 
1912 and 10th of April 1912 he exeeuted two 
promissory-notes'in favour of Ohaubey. Baldeo 
Prasad for sonsideration earrying interest 
at the rate of Re, 1-6-0: per sent. рег 
menrem. Ganesh Prasad died leaving a Will 
by whieh he lett his. estate. in eharge of 
sertain trustees. ‘The Will of Ganesh Prasad 
was eontested by his son Bindeshri Prasad 
who in thé end was suasessful in having 
it set aside, ТЬе Conrt of Wards continued 
in possession of the estate. till the 19th 
of December 1914, Оп the 5th of Ostober 
31914 there was а. sompromise between 
Bindeshri Prasad and the trnetees appointed 
under the Will of-his father. On the “6th 
of,.Ostober 1914 Bindeshri. Prasad. exeouted 
a simple. money ..bond':in favour of “Baldeo 
Prasad in lieu of the. moneys: dus on. the 
two promissory-notes given by his .father 
on the 7th of Jdnuary 1912 and 10th of 
April 1912 to Baldeo Prasad. The amount 
due on the ssid two promissory-notes on 
the 6th of Ostober 1414 was found to be 
Rs. $,261.8.9. The bond carried interest 
at the rate of Ве, 1 per sent, per mensem. 
On the 6th of September 19.8 the suit, 
out of which this appeal has arisen, was 
brought, by. Saldeo Prasad to resover the 
sum of Re. 9,261. 8.9 pias interest on foot 
of the bond dated the 6th of Ostober 1914, 
The slaim was resist éd hy Bindeshri Prasad 
on various’ grounds. He said that the 
bord in suit’ was ` obtained from bim under 
undue i: flaense and’ pressure, that’ it^ was 
without eorisideyalióp, end that he was not 
bound to pay it, Тһе learned Spbordinate 
Judge who tried the’ suit, eames to the 
songlugion , that ‚ Bindeahri , Prasad had, failed 
to prove, the allegation. ва to pressure and 
undue inüneree, end? that. ‘the: bord was for 
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eonsideration, But'be further held that the. The appeal fails and is dismissed with 
defendant was not bound fo рву it as the ooste, 

bond was given in lieu of debts whish were . І. Р. - ze 
sontrasted by his father ata time when the: . : Appeal dismissed. 
estate was under the Court of Wards, and: : Р 

under the Court of Wards Ast award воп1а 

not enter into a valid sontrast, In appeal — 

before: us it is contended соп bahalf of the. : | . : 
plaintiff-appellant that the view taken by: 


the Court below із incorreet, It is soneeded  .- . ; RU ©, 


that the bond in suit was givenin lien of the: 

debts sontrasted by Ganesh Prasad af в. 

time when he was a ward of the Court of. . M . - 
Wards; but it is said thatitis the pions: : MADRAS HIGH OOURT, 


duty of a Hindu воп to pay off.the- debia, · APPEAL 10 1ңвт Oaver No. 27 or 1918, 
of his father, and that: the bond in suit. . . February 28, 1921. 

was given for consideration and the defend. =. Present :— Ме. Justise Spenesranl . 
aot is liable to pay it. In support. of -> ` Mr. Justice Ramosam. 


this в. ваяе is eited whieh isto be found: MANAKAL MURTH( SANKARAN 
at page 974 of 46 Ind. Oas: (Raimal, alias NEELAKDHA Ч NAMBUDEIEAU 


Shah v Court of Wards of Tika Baldes Singh, : — APPELLAXT 

(1)]. We find ourselves unable to aesede tfo tbe- — ' versus С, 

sontention of the.plaintiff-appellant. . Under AREEKARA AZHAKATH SANKARAN 
ssetion 34 of.Aet III of 1899, the Ast: : NAIR ачр OTHER4— RESPONDENTS. 


whieh was applieable at the time the two: 
Act (Lot 190), ss. 5, 8, scope ‘of —Ajectmant—Com. 
promiesory.notes of the 7th of January; . pensation — — Re- valuation --E recution. of decree, stay of. 


1 


.Malabar Compensation for Tenants Improvements : 


1912, and the 10th of. April 19 2,. wera Section 5 of the Malabar ‘ompensation for Tenants : 
given, Ganesh Pracad тве . ineompetent to Improvements Avt.does not ш зке the payment of the . 


enter into any .sontraet whioh. might involve : HR a condition precedent to ejectment [p, 
co 
him. in pecuniary liability. > n other. words, , А hore an application for re-valuation as provided 


aby eontraot by. whieh he made himeclf, by section б of the Malabw Compensation for Ten. . 


pesuniarily liable was void. The bord in i Improvements Act is pending the section doas not 
suit was given by his son in consideration , 
of- the..two  .promissory:notes .mentioned , 
above. We do not-thisk that if was the, ‘Appeal against au order of the District 
pions duty of the son :to pay off sush. Court, South Malabar, in Appeal Suit 
loans as weresontrasted by bis father during . No, 824 of 1917, preferred against an 
the time that the. estate was under the order of the Distrist Мапа, Manieri, in 
Court of. Wards. ‘The ssse relied on by . Eseeution Petition No. 1375 of 1917, in 
the learned Counsel on behalf of the-plaintiff- Original Suit. No, 420 of 1912. 
appellant is quite different to that before-us, Мг, C. V. Anantha Krisina Atyar, for tha 
In tbat sasa both the father and the son Appellant. 
gave a bond after the, ‘release of the estate. Mr, К, Kutii Krishna Menon, for the Re. 
from the. management of the Coürt of spondents. 
Wards not merely for the gum that was. ..: . . JUDGMENT. 
borrowed curing tho - management of the Ѕрекогв, J.—In this вава the appallant 
Oourt of Wards bnt fora further sum that - obtained а desreé for ejestment of a tenant 
was advanesd efter the release of the ` іп. South Malabar and, after depositing the 
estate, The. fasts of the two вазва are amount asseriained aa ‘due to the tenant 
quite different. We, therefore, figreé with for improvements  umder the Malabar 
the lower Oourt that the bond in апі ів ‘Improvements Compensation Ast, applied 
not. enforceable. sgeinst the defendant _bsfore the. District Munsif for exsontion 
ey E i “of his decree by ejestment of the . tenant 
T ARI LC оа не eee 2 from. all the lands' inentioned i in the dagree | 
(1) 46 Iud, Cas, 974; 142P. W. R.1919, . or in the alternative, he added that, if 


ў 


ejectment Cp. 130, col, 1] 


provide for a stay of execution of the deoree for . 


` 


.-180 


ihe tenants «claimed that any. improve. 
ments had been effested subsequent to the 
desree iu Kudiyiruppus, Parambas and hilla, 
exesution might be granted of the other 
properties, that is, Nilams (double srop 
lands), Palliyala (single erop lands) and 
Nattupoyils (sesd-beds). 

As observed by the Distriet Munsif, this 
application for partial delivery was intended 
to be for the bsnefib of the tenants and 
to avoid further. demands for compensation 
owing to delay in exesution. The Distrist 
Munsif granted the appellant’s prayer and 
ordered delivery of the Nilams, Palliyals 
and. seed-beds and dirested thet exeeution 
in regard to other items should wait. He 
also, dirested that the tenant should give 
sesurity for any relief that might be obtain. 
ed against him in. exesution- before he 

. took the. amount deposited for the value of 
improvements. 

The Distrist-Judge held that partial 
ejestment, before sompensation was finally 
settled upon the other lands whish were 
left in possession `of‘ the tenant, was 
.sontrary to. the provisions of sdation 5 of 
the Malabar Tenants Improvements Act, 


‘and he,- therefore, allowed the appeal. and ` 
‘applisation for. өхөвпііоп -of- the 


dirested the Distriet Muniif not to grant 
the petitioner's prayer till he finally deter- 
mined the question of valuation. 

Sestion 5 of Madras Ast I of- 1900 pro. 
‚ vides that any tenant to whom sompensa- 
tion in due shall be entitled to remainin 
‘possession until ejeetment in exesution of 
a desree or order of Court. The sestion 
‘does not make the payment of the 
eompensation в condition presedent · to 
sjectment, Section 6 (b) sontemplates . re- 
valuation being oaleulated on the  esondi- 
tion at the time . of ejestment and pro. 
vides that the desree shall be varied in 
&seordanee with such order of. the Oourt 
exeeuting the deeree, It доев поё provide 
thot ejestment shall be stayed until re- 
valuation is made, 


- - There is an observation іп Ohowakkaran. 


Keloth v. Karuvalote Parkum (1) thata tenant 

"retains in Malabar his status аза tenant 

until the improvements are paid for; but 

in- улат. Veetill Mayan Kutti. y. Valap- 

pilakath . . Kunhammad . (2), 
(1) 20-Ind. Cas. 569 at p. 560. 


(2) 48 Ind. Cas. 
143; 34 M. L, J, 167: 28 M, Le-Ty166; 41 M;641, 
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oe [1923 


Iyer,- J., doubted. the  eorrestness. of the 
statemant and I respeotfully -sonsider that 
it is not warranted by the language of the 
seation. There is no provision in gestion 5 or 
іп sestion 6 to the effect that; until eompenaa- . 
tion is paid, no ejestment should be ordered. 
Iu the Fall.Beneh ваза in - Puthiapurayil 
Kannyan Baduvan v, Chennyanteakath I uthia- 
purayil Alikutti (3) Seshagiri Aiyer, J., held 
that partial ejeatment was aot sontem. 
plated under the Act in any siraumstaneass, 
bnt the majority of the Fall- Bənsh, held 
that a lessor was. not entitled to ejeot á 
tenant in Malabar from: a portion of his 


‘holding: while an assignee of the reversion 


eould do so on payment of the valne of im- 
provements to that part. 
The ‘District Judge waa not peer in 


his opinion that ejestment of a tenant 
sould only: ba ordered after tha. final 
determination : of the. value of -improve- 


ments, If that was the state of the law 
it would .ba possible: for a tenant to post. 
pone 'evietion perpetually by--eontinually 
making fresh improvements . while the en. 
quiry . info the last; applisation for re. 
valution was going on. 

The appellant’s (the exesution-petitioner’s) 
whole 
deeree was not open to any "objection even 
though a petition for . re-valuation: might ` 
be pending, and the order. actually passed 
by the- District. Munsif. was, . as. already 
observed, a sonsession. to the tenants. whosa 
eonsent was assumed to. а eourse which _ 
would naturally be preferred to immediate - 
evietion from the entire. holding;: The 
Distria Munsif’s. order requiring . sestirity 
to be given for any relief that might. 
arise after the exegution of ‘the desrea Was + 
not reasonable and must be set aside, . 

In the .result the appeal:must.be allowed 
and. the Distrist Mungif’s order . will ba 
restored ` with eostas here and in the lower 
Appellate Court. . 

Ramesan, J.—I will only ‘add that, even 
if a plaintiff desres holder, who obtained ' 
& “ desree under the. Act, is not, entitled 
to, ejees the defendant until he pays: the 
sum mentioned in the deeree for improve: ' 
ments, it does not follow that, when he 
pays the amount то mentioned to the de: 


(8) 61 1nd, Oas. 286; 42 M. 608; 87 M, L. Jy. eh 10 
L, W. 95; (1919) M. W, М. 401 (Е; B.), . 


К" 
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‘fendent or (when he refused to take it) 
into Court, the mere fact that the defend. 
ant is asking for" the farther valuation 
mentioned in sestion 6 (3) operates as в 
stay of exeoution of the dearee for ejeət- 
ment, or that an order for ejectment 
‘should nof be made until the supplemental 
enquiry sontemplated in sestion 6 (3) is 
made, Nonė of the ases cited by the 
learned Counsel for respondente, viz, 
Kuthtapuraytt Kunnyan Baduvan v. Ohsnnyan- 
teakath Publisxpuraytl Alikutti (3), Parames- 
"eara Ayyan)y.:Kiblunn? Valia Mannadtar 
(4), Puthiyappandikasalayil Abiull: Koya v. 
Kallumpurath Kanaran (5), Kummatha Vittil 
Kwnhi Kuthala Hat v. Antoni Goveas (6) 
and Nanu Ма v. Kundan Ashtamurtht (7) 
support su»h a proposition, I. agree with 
my learned brother in doubting the sorrest- 
ness of Ohowakkaran Keloth wv. Karuvalote 
Parkum (1), I agreo with the order pro- 
posed by my learned brother, 

+ X. 0. Pe 

J. P, 
Arpzal allowed. 


‚ (4) 48 Ind. Oas. 172; 38 M, L. J. 591. 
(5) 43 Ind. Cas. 6; 33 М, L. J. 463; 6 L, W. 696; 

(1917) M. W. N. 822. 

` (6) 19 Ind. Cas. 563; 24 M. L, J. 472; (1918) М. W. 

N. 339; 13 M. L. T. 850. 

(7) 47 Ind, Cas. 914; (1918) M. W, N. 651; 8 L. 
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ALLAHABAD HIGH COUBT. 

5Ѕвсояр Oivit Appzau No, 655 or 1919. 
February 28, 1£22, 
Present:-~Mr, Jostioo Ryves ani 
Mn Justice Gokul Prasad, 
Б, ALT JAWAD лир orugs8—PLAINUIFFÀ 
—A PPELLANTS 
tergus ? 

KÜLANJAN SINGH Аяр orusgs— 


_Derenpaxta — RESPONDENTS. 
Evidence Act (1 of 1812), 5-92 (8), scope of—Parol 
evidence to vary written document, admissibility of. 


It is not intended by proviso (8) to section 92 of 
the Evidance Act to permit the terms of a written 
contract to be varied by з contemporaneous oral 
pgreement but having refard ta the illustrations (b) 
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and (j) the proper meaning of the proviso is that a 
contemporaneous oral agreement to the effect that 
a written contract is to beofno force or effect at 
all and that it isto impose no obligation at all until 
the happening of a certain event may bo proved, 
[р. 182, cols. 1 & 2.] 


` Ramjiban Serowgy v, Oghore Nath Chatterjee, 2h С. 
401; 2 C, W. М. 188 13 Ind. Deo. (м. з), 266; Vithu 
Jairam v. Akaram, 42 Ind. Cas, 872, followed, 
Sesond appeal from a desree of the Addi. 
tional Subordinate Judge, Jaunpur, gon. 
firming that of the Additional Munsif, 


© Mr. Mukhtar Ahmad, for the Appellants. 
Mr. Hartbans Sahat, for the Respondents. 
JUDGMENT.— The facts of thia eane are 

as follows, The plaintiffs exesuted, on the 

18.h of September 1903, a usufruetuary 


.mortgage for five years in favour of Kulan. 


jan Singh and Sat Ram. The deed is not 
on íhe resord and it is not elear what 
exastly was mortgaged. Aocording to the 
plaintiffs, on the 10th of Auguat 1905 they 
exesuted a simple. mortgage for Rs, 599 in 
favour of Mahabir Singh in which an eight- 
anna Zemindari share in five villages was 
hypothesated, The interest chargeable was 
Rs. 2 per mensem, On the Sth of Oestober 
1908 the plaintiffs exeouted a usufruatuary 
mortgage of an eight-anna two-pie share in 
three villages whioh had been hypotheonted 
in the mortgage of 1905 in favour of Kulan- 
jan Singh alone. This mortgage wags for 
Ев, 2,460 and for 15 yeara.- The plaintiffs 
stated that, under a contemporaneous oral 
agreement, when the mortgage of the 10th 
of August 1905 was entered into, it was 
agreed between the parties that if the plainte 
iffs executed в usufrustuary mortgage subse: 
quently, then in that ease the mortgages 
would not eharge the interest as agreed 
upon in the mortgage-deed of 1905. Ц 
appears that proceedings were taken before 
ihe Distriet Judge in lunasy with referenoa 
to one of.the plaintiffs and in those proeeed- 
ings the guardian of the lunatis wished ta 
raise a loan on the property, whereupon the 
defendants prodused the mortgage deed of 
1905 and slaimed that it had not been fully 
diseharged. This was tho eanse of action 
alleged in the plaint aud the plaintiffs sued 
for a deslaration that the mortgage-deed of 
19085' had been paid off. The main defense 
with whish we are now concerned was that 
there were two mortgage-deeds exeeuted in 
August 1905 and that, as a matter of fast, 
only the interest due on those two mortgageg 
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had been páid when the mortgage of 1908 
was exesuted and that the prineipal sums 
due on both the mortgages were atill unpaid, 
Both.. Courts have. tried the ease on the 
allegations of faet mentioned in the plaint, 
assuming them to be correst, but have eome 
to the conelusion that oral evidence was 
inadmissible to prove the eontemporaneous 
agreement set up by the plaintiffs and, 
sonseqnently, that having regard to the 
terms of the mortgage of 1908, the allega. 
tion of the plaintiffs was not proved, They 
dismissed the. suit. The plaintiffs some 
here in second appeal and they urge two 
pointe, (1) that under the proviso to sestion 
92 cf the Indian Evidense Aet oral evidence. 
oould be given to prove that on the happen- 
ing of a aertain event the agreement to pay 
interest would eease to be operative, and. 
(2) that they.ceould prove that, as a matter 
of fast, when the dosumsnt of 1608. was 
executed the whole amount due under the 
mortgage of 1905 was remitted and that this. 
wag evident from the terms of the dosument 
of 1905 itself and the Оопг& below had 
misread the dosument, 

The meaning of proviso (3) would seem 
to be illustrated by an illustration (:) to 
sestion 92 and it would seem to refer to 
ances where there was an oral agreement to 
the effeet that a contrast in writing was ‘to 
take өйев& only оп the. happening of a 
partisular contingency. 

On the first point it has been pointed ont 
that "a distinetion must be drawn bstseen 
the esses where the matter sought to be 
introdueed by extraneous evidence is a 
sondition precedent or а defeasanse. It may 
be shown that tbe instrament was not meant 
to operate until the happening of a given 
eondition; but it cannot be shown by parol 
evidense that the agreement is to be defeat- 
ed on the happening of a given evont" 
(Vide Woodroffe and Amir Ali, Law of 
Hvidenee, 6th Edition, page 601), Thie 
seams to sum up the Hoglish Law on the 
question and it does not seem to us that in 
thia respeot proviso (3) lays down anything 
different. In the ease of Ram,tban Ssrowg 
v. Oghere Nath Ohatterjee (1) Me, Justice 
Sale took the same view. Hə says: `1 do 
not think that it was intended “by proviso 
(3) to permit the terms of a written 
is 26 0,40; 2 C, W, N. 188; 13 Тай, Deo, (є. в) 
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tohtrast to be varied Ву а eontemporaneous 
oral agreement ; but having regard to the 
illustrations (b) avd (;),^ I think, the proper 
meaning of proviso (3) is that a sontem- 
roraneous oral agreement to the effect that. 
a written sontrast was to be of no forse or 
effect at al), and that 16 was to impose no 
obligation at all until the happening of a: 
certain event, may be proved.” The same 
view was teken by а learned Judge of the 
Nagpur Jadisial Commissionei'a Court in 
Vithu Jairam v. Akaram (2) and we agree 
entirely with that judgment, This disposes 
of the first point. ‘ 
As to the second point, of sourse the 
plaintiffs sould prove if it wasa fact, that 
when the mortgage of 1908 was exeouted, 
all liability under the previous mortgage’ 
of 1905 waa discharged, This, however, 
was not their ense as brought in their plaint 
and the argument that the terms of the 
document itself are only oonsistent with 
this view, cannot be supported. Under the 
mortgage of 1905 the prinsipal sum of 
Rs. 599 was advanced. When the mortgege 
of 1£08 was exeented, it was recited that a 
sum of Re, 600 was left with the mortgagee - 
“to pay Mahabir.” That is all. No reference 
is made to any partionlar debt or to any 
particular mortgage, much less is there any. 
resital to the. effect that this payment of 
Вз. 600 was in complete satisfaction of the 
whole debt-due to Mababir. But it is said 
that the words later on written in the dosu- 
ment must be eonsidered, They are ta the 
eff-ot that the property then mortgaged “in 
free from all oharges and liability." It is 
said these words can only mean that the 
whole liability under the mortgage of the 
10th of Augest 1965 was admitted to have 
been dissbarged. ‘There might have been 
some fores in thia argument if it wera nota 
fast that there were several mortgages 
between these parties on the reeord, and we 
find the same werda oosarring in l other mort» 
gages where they sannot have the meaning 


-whish the plaintiffs now seek to put on this 


mortgage, 1% seems to be asot phrase used 
earelessly by the scribe of these dosuments, 
In the written statement it is stated that, 
as a matter of fiot, there wera two mort. 
gages exeguted in tha month of August 1-05 
by the plaintiffs in favour of Mahabir, 
When tha deads ara on the reared, {һә suni 


(2) 42 Iud, Саз, 872, — ° 
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“of Rs, 600 which ‘was left to ba paid to 
‘Mahabir represented not the whole amount 
‘due to Mahabir but tha interest then dae on 
the two mortgages, This may be &o, or it 
may not, but it shows that the words relied 
upon as proving the somplete satisfastion of 
the particular mortgage of the 10th of 
August 1905, do not of nesessity mean what 
‘the appellants eontend, It is, however, a 
remarkable seireumstanee whieh is on the 
record that the mortgage deed of the 10th 
‘of August 1905 was in the possession of 
: Mahabir and was prodused by him. If it 
had baen paid off and nothing remained due 
whatever under that mortgage, one would 
have expeeted it to have been given back to 
the plaintiffs, or at least to the defendant 
Kulanjan Singh who satisfied it, with an 
endorsement to that effest. 

In onr opinion, therefore, the view taken 
by the Courts below is right and wa dismiss 
this appeal with eosts. 

J.P. mu 

Appéal dismissed, 
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LAHORE HIGH COURT. 

Szoonp Civ.t APPEL No, 1551 or 1918, 
November 16, 1921, 
Present: — Mr. Justioa Li3Rossignol and 
Mr. Justise Oampbsll. 
GURBAKHSH SINGH, sox or DHIAN 
SINGH (рюовавер) —Pr AHEIEF—A PPELLANT 
versus 
Musimmat PARTAPO AND AHOTHER— 

DEFENDANTS — RESPONDENTS, | 
Custom — Adoption —D 1ugMer's son—Dhanoi Jats of 
Tahsil Kharar, Ambala District~Wajib-ul-arz — 
Riwaj-i-am. | 


Among Dhanoi Jats of Tahsil Kharar, Ambala 
District, the adoption of a daughter's sonis valid by 
custom. 

A waitb-ul-arz is a part of the Revenue Record and 
is, therefore, of greater authority than a riwaj-i-am 
which is of general application and 1s nob drawn up 
in respeot of individua! villages. 


Sesond appeal from a deerte of the 
- Distriet Judge, Ambala, dated the 2nd Februs 
‘ary 191E, affirming that оѓ? the Subordinate 
- Judge, First Claes, Бараг, Distrist Ambala, 
: dated the 21st November 1917, 
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Pandit Sheo Naratn, R, B.. for thea Apal- 
lant, 

Mr. N. О. Mehra, for tha Respondents. 

JUOGMENT.—In this suit а eollateral 
in the fourth degree sesks to sot aside an 
adoption of a daughter's son, 

The parties ага Dhansi Jats of Tahsil 
Kharar, Ambala; the waiib-ul.are of 1852 
favoura a gift to a daughters son, and 643 
eustomary adoption of sush & son is merely 
another form of a gift. Sundur Singh v. 
Musammat Mano (1), із а ruling eonserning 
this very family and in that eave the entry 
in the watb-ul-are whish was supported by 
&ffiemativa evidensa of tha validity of the 
custom was assspíel, 

Against that ruling there has baan addaosd 
by ths plaiatiff-appallant nothing tangible, 
Halla v. Budha (2), dass поб waaken the 
authority of Sundur Singh v. Musammat Mano 
(1), for ia the latter ease the burdan of 
proving the oustom was laid on the peraons 


„asserting it. 


However that may ba, the fast remains 
that we hava iu this very family a elear 
judicially proved instanes of tha alleged 
eustom, whioh is, moreover, sapporiel by 
the wijib.ul.ar: ; this dosument is a, pari 
of the Revenu: Reasord and, therefore, of 
greater authority than a riwaj tam whieh 
is of general appliestion and ia 025 drawa 
пр in respest of individual villages, 

We see no reason to differ fram the Courts 
balow whieh hold that the eustom rasited has 
baan established, and wa dismiss the apasal 
with aosta. А 


aK 
Appeal dismiszed, 


3 


(1) 63 P, К, 1833, 
1398 (Е, B.*. 


88 
(2) &0 P, В. 183; 
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-~ ALLAHABAD -HIGH COURT. 
Frast Отт, Арка No. 242 ок 1919. 
, _ February 9,1922, 
Fresené :— Мт. Justice Piggott and 
Mr. Justice Walsh, 
SURAJ PRASAD— DzrFERDANT— 
` APPELLANT 
t£7Etus е 
MAKHAN LAL 4ND ANOTHER— PLAINTIFFS 
AND Musammet KAMLA DEVI—DrzrEFENDANT 


— Rgsronpert, 
' Hindu Law--Mortgageto yay of prior mortgage of 
date when ‘son пої ` born—Antecedent debt—Legal 
necessity, a8 | 


INDIAN 


A mortgage effected by a Hindu father to pay off & 
prior mortgage of a date when a son was not born to 
him ўв ар antecedent debt for which the father can 
validly alienate family property, and no question of 
legal necessity arises for the validity of such a debt. 
[р, 185, col. 2; p. 136, col. 1.7 

Per Walsh, J,—In'&n old transaction the failure on 
the: part of a creditor to prove every , pie raised ‘by 


; 


the‘debtor,and expended for family necessity does 


* 1 


not constitute a sufficient ground in law for inter- 
POR ER the transaction even pro tanto, „[р. 187, 
coi. 1. * 

First appeal from a decree of the Subor. 
dinate Judge, Aligarh, > . 
е Mr. Narain Prasad Asthana, for the Appel 
ant, . n 
Мөєвге, Gulsari Lal and Peary Lal Banerji, 
for tto Respondents, 

- JUDGMENT, 

P:eactt, J.— The anit ont cf whieh this 
appeal arises was brought to enforse a 
mortgage-deed of tke 7th cf June «1908, 
The exeentants weie Recti Prasad, bis 
step-motler, Muscmmat Man Kunwar, and 
his brcthei's widow, Mu-ammat Hukam 
Kunwer. It is fully established, and kas 
been practically admitted before us in 
argument, that the whole of the property 
affeeted by the mortgage was the property 
of: Reoli ` Prasad. ‘The ladies eoncerned 
were simply livirg with him as female 
members of a joint undivided Hindu family in 
the enjoyment cf their right of mairtenanee. 
Itso happened, however, that their names had 
been shown in the village papers in respect of 
fractional shares in the property. On the 
саве, ав admitted befor ur, we must take 
it that these entries had in faet been made 
вв.а mere formality out of consideration for 
the feelirgs of tbe two widowa grå that the, 
properi$ was Haoti Prasad’s. The ocnse- 
utense, Lowever, was that the mortgagee, 
before entering into the trancaction, insisted 
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upon exesution of the deed. by the twa: 
widows as well as by Reoti Prasad, On the 
date of the institution of this suit. both the 
widow ladies who joined in exesuting the - 
bond were dead; so also was Reoti Prasad. 
The suit was brought against Suraj Prasad, 
minor son of Reoti Prasad, and his mother, 
Musammat Kamla Devi, the widow of Reoti 
Pressad, was formally impleaded as. an 
additional defendant in ease‘ any question 
might arire as to her rights. In reply to 
the tuit the defendant put the plaintiffs to 
proof of execution, but tbis has been fully 
established and ів ro longer in question in 
appesl. The point fcr determination in 
appeal is, whether the debt represented by 


this bond was inourred by Reoti Prasad 


alore cr by Reoti Prasad'and the two widows 
jointly, ard whether aa a matter of law the 


. money paid as conaideraticn for this bond 


was taken by. Reoti Prasad in wbole or їп 
part for family neeessity, so as to make the 
iransaetion binding upon the minor appellant, 
The Court below havivg desided all the 
questions raised in favour of the plaintiffs, 
it is the minor Suraj Prasad who appeals 
to this Court, The first question we have 
to sonsider is, whether the whole of the 
eonsideraticn was reseived by Reoti Prasad, 
Aeeording to the bond itself a sum of 
Ra. 5,900 was left with Budh Sen for payment 
to а ereditcr named  Hardeo Das. The - 
balanee of Rs, 4,100 was paid over.in sash 
at registration, 16 ів in evidence that it was 
formally paid to the two ladies, There is 
aleo в great deal of evidense to show аё 
at abcut this time Reoti Prasad was mabiog 
a number of payments urgently neeersary cn 
aesount of Govert шегі revenue and to meet 
other debts. We heve already pointed ont 


. that the whole cf the property affeeted by 


the mortgage was Reoti Prasad's, On this 
state of fastr, we thick the Ocurt below was 
abundantly justified in finding that the whole 
of the eonsideration, ineluding the sum of: 
Re. 4, CO paid in each, reeobed the hands of 
Reoti Prasad and thet tLe payment of thia 
eash to the two widow ladies at the time of 
registration wasas much a matter of form 
and presantion as the entry of the’ ladies’ 
names in the village papers and their appear- 
ьпов as joint sxeontants of the bond in suit, 
There remains tbe question of legal nesessity 
for the alierstior. Of, the debt due. to 
Hardeo Das, a dum of Rs, 3,100 was due 
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upona previous mortgage exesuted in his” 


favour by Reoti- Prasad alene on the 12th of 
Jane 1921. "The remainder was dueon a 
promissory note, There is oral evidenee, 
whieh has been aesepted by the Court below 
and whieh we see no reason to distrust, to 


prove that; Hardeo Das reasived payment: 


both on his mortgage and in respeot of the 
unseeured debt. This evidenee being aosept- 
ed, the unseeured debt due to Hardeo ‘Das 
stands beyond question as an antesedent debt 
‘for the payment of whish Reoti Prasad was 
entitled to hypotheeate the joint family prop- 
erty in his hands. The question of the 
sum of Rs, 3,10. paid iu satisfaetion -of 
the mortgage of the 12th June 1901, has 
been strenuously argued before ns. We have 
been referred to the deeision of their Lord. 
ships of. the Privy Couneil in Sahu Ram 
Ohandra v. Bhup Singh (1), and more parti- 
eularly to the manner in whioh that pronounse- 
ment has been interpreted in subsequent 
deoisions of this Court, down to the ease of 
Ram Saroop v. Bharat Singh (2). Y до not 
feel it ineumbent upon me in the present oase 
to diseuss or sritisise the desision of another 
Boneh of this Court above referred to. I take 
the liberty of saying only this mush that, 

with all respeat to the learned Judges воп: 
cerned, І entertain some suapision that the 
prineiples laid down by their Lordships of 
the Privy Council have received a sonsider- 
able extension at the hands of this Oourt in 
the sase above referred to. I do not sea why 
stress should be thrown entirely upon the pro. 

positions of law laid down by their Lordships 
in Sahu Ram Ohandra v, Bhup Singh (1), at 
page 447* of the report to the entire i ignoring 
of the question  dissussed in two previous 
pages, 443* and 451*,regarding the pions daty 
thrown upon the sons and grandsons to dis. 

eharge their father's debts. Their Lordships 
expressly noted that in the oase before them 
the argument founded •проп this pious obliga- 
tion, assuah, failed by reason of the faet that 
they were dealing with в sase in whish the 
father was still alive when the suit was 
brought by whieh it was sought to bind 


(i) 89 D Ind. Cas, 280; 89 А, 487; 21 О, W. N. 698; 
1 P.L. W. 557; 16 A. D, J. 497; 19 Bom. L. В, 498; 
26 O. L. J. l; 
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the rights of the sons in the joint family 
property. In а ease like the present, in 
which the son is being sued after the 
death of the father, it seems clearly neses- 
sary that this question should be taken up 
and eonsidered and desided (if itis to bo 
desided against the sreditor) on some other 


‘ground that than upon whieh it was dispos- 


ed of inthe ease of Sahu Ram Ohandra ү. 
Bhup Singh (1). At the same time, І am 
satisfied that the ease now before us is 
elearly distinguishable from that of Ram 
Sarup v. Bharat Singh (2), so that what 
I have said above regarding that deoision 
may be taken as a personal expression of 


opinion not affesting ‘the result of 
the present appeal Aseording to the 
plaint Suraj Prasad’s age in the 


month of June 1918, when this suit was 
instituted, ‘was about 16 years. If so, he 
was born in: ог about the month of June 
1902, А more reliable piese of evidense as 
to his age is to be’found in the guardian- 
Ship eertifisate re produeed at page R. 15 
of our printed book, Assording to this 
sertifieate, Suraj Prasad was to attain the 
age of majority under the Guardians and 


' Wards Aet (VIII of 1890), that is to say, 


he was to complete 21 years of age on the 
5th of: February 1925. Assuming this 
piesa of evidenee to be eorrest, he was 
born in Febroary 1904; in any oare, ho 
was notin existenee when his father hypo. 
theeated the joint family property in favour 
of Hardeo Das on'the 12th of June, 1901, 
in consideration for a loan of Re. 2,000, If 
the euit were on the bond of Hardeo Das 
the appellant, Suraj Prasad, would not be 
entitled to sontest the nesessity for the 
alienation in question, On this point it ig 
Buffüsient to refer to the desision of thia 
Court in Ohuttan Lal v. Kallu (3), 
ln the yeur 1901, therefore, Harieo Das 


.was not dealing with Reoti Prasad as the 


manager ofa joint Hindu family oonsisting 
of himself and a minor son, or as a trustee for 
the interests of that son. Reoti Prasad waa 
at that time the sole owner of the property 
which be hypotheeated to Hardeo Das! along 
with his sovenant to ге-рву the loan. Under 
these eireumstances, if seems to me clear that 
the question of legal nesessity for the loan 
advaneed by , Hardeo Das eannot be raised 
in the · present ‘suit and must be assumed 

(3) 8 Ind, Сав, 719; 38 А; 283 8 4, L, J, 51,® А 
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„against the defendant-appellant, Therefore, 
the debt due under thía bond of the 12th 
June 1901, was an antessdent debt for 
the re-payment of whieh Reoti Prasad 
eould ‘lawfully charge the joint family 
property in his hands, This disposes 
of the sum of Rs, 3,900, whieh we hold was 
applied to the satisfastion of the debts due 
to Hardeo Das, As regards the sum of 
Re, 4,100 the Court below has arrived at a clear 
finding regarding the manner in whish this 
monéy was astually applied. The desision 
‘of the Court below, as printed in our paper 
book, is disfigdrad Бу one or two apparent 
misprints and omits to noties one item of 
Rs, 100 paid into the Traasary оп assount 
(of irrigation dues on the 16th of Jane 
‘1906, Making the песзавагу sorrestion, I 
‘find that the payments alleged to have baen 
made out of this advanse of Rs. 4,100 are 
‘the’ following:—Rs. 1,000 paid on the 2204 
‘of August 1906, being the last instalment 
‘due upon a bond in favour of опе Paul 
‘Chand’ exeouted on the 16th of February 
‘1899. Itis proved that Rs. 1,000 wera in 
fae} paid to diseharge this liability, vide 
‘the reeeipt re-prodaeed on page 11 R., of 
‘our printed book. There were а oumbar of 
'payments оп ascount of Government dues 
(land revenue and irrigation dues) aggregat- 
ing Rs. 2,082-2-0 and there were two 
payments of Rs, 400 toa ereditor named 
"Nathu Ram and Rs, 600 toa ereditor named 
Thakur Das, The whole sum of Rs, 4,100 
is thus assounted for өхвврё а small item 
‘of about Rs. 18, whieh appears,on the fase 
сЁ it, less than one wonld have reasonably 
expested to see charged in sonnestion with 
‘the expenses for the execution and registration 
‘of the boad in suit. With regard to these 
‘items the appellant challenges the Badings of 
the Court below on the questions of fast. 
After giviog our baat eonsideration to the 
‘arguments urged upon us, we think it 
suffisient to say that we feel satiafied that the 
‘Court below was right. The payments on 
‘assount of the Government demand are 
proved by unimpeashable evidenes, as also 
is the payment of Юз, 1,000 to Phal Chand, 
The two payments to Nathu Ram and 
''hakar Das are proved by snah oral evida:iea 
‘as one might reasonably exoost and asospt 
‘ine ease of this sort, With ragard to ths pay- 
ment to Phul Chand, the sama quais.on of 
jaw b raised, as has been alroady disquas- 
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ed in sonet with the mortgage i in favour 
of Harieo Dis. Тае reasons givan for desid- 
Чаа in favour. of the ereditcr apply sven 
mora strongly in гэзрээћ of this sum of 
‘Rs, 1,090 dus in respast of a debt eantraatod 
even Sarii ‘than that ia favour of Hardes 
Das. We hold, therefore, that the deaision 
pf tha Ooar& bslow was aorrast in law 
and ia fast, and we dismiss this appsal 
with e23ts, insluding fess on ths higher 
sale. 

Wasa, J.-—I agros. | I think tha judgment 
ot the Subordinate Jaiga is au exasllant 
ооё in evary гәзрэзу өхзэрі that it lays 
itaeli open to опа вшм] oritieism. With 
regard to the 1901 transastion Iam quite 
satisfied оп the evidensa that there was 
legal nooessity to support it suffitienat to 


bind апу micor sons who were living at the 


time, Where nothing is showa advaraa 
to the eharaator or moda of Lyalihool of 
a Hindu father, [do not think the Oou:ta 
ought to be astute to find objeations or 
highly artifisial еәпојазіопз аз to the 
‘absense of legal nsaessity in ftranzastions 
whish took plasa long ago and whish are 
thus nosassarily diffisalt to establish in all 
details by elear vorbal proof in a 
Court of law. The history of this man’s 
business dealings laid а snffisiont ground, 
in my opinion, for establishing eonslasively 
the existeasa of nessssity for raising в 
loan ia 1901 in the absense of some dafinita 
evidenes that the loan was raised for 
purposes iagonsistent with hia trast as 
father and manager of the family. The 
learned Judge has used -language whieh 


suggests that, in his views, the mare 
antesedanay of this debt in 1921 was 
‘anfisient to support it. Í do not think 


he moant that. 1 think if he had 
asked himself tha question wheihsr there 
waa legal nesassity, ha would hava answered 
itin the afirmativa, Aud it is not eorrest 
to say that mare antssedansy із suffisient to 
support a sharge male bya father upon 
family property for a debt. Tae learned 
Jadge also found that the proof of the eash 
‘whish was .reqnired atthe time of the loan 
for family purposes and of tha eash whish 
‘was aetuilly expanded, nearly a&mouated 
to the money borrowed. It appsars from 
what my brother his painted oar enat the 
вазда] proof amoanied ta evsa more than 
whet the 1Өзгпей Judge himissli thought, 
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‘bit,-ss far ав І am eonserned, I should not 
have held that failure on the part of. the 
plaintiff to prove every pie raised aud 
expended for family neeossity constituted 
‘a suffisient ground in lew for interfering 
with the transaction even pro ‘tanto. In all 
sush transastions there must necessarily be 
some margin for what one may eall incidental 
expenres, and to my mind the task imposed 
опа creditor of proving inatransastion, at 
least twelve years old, and in this ease 
going bask seventeen years, in а sum во 
sonsiderable as Rs, 8,000, the intended 
and astual destination of each rnpse, is, 
‘humanly speaking, an impossible one and for 
Courts of justioe in India to impose that duty 
upon a plaintiff asa matter of prineiple and, 
во to speak. to punish the creditor to the 
extent of every pie whieh be does not prove 
up to the hilt, is to invite the ereditor to 
commit and suborn perjury in the Trial 
-Covrts. The failure to prove a amall 
margin ina large sum like Rs, 8,000 is 
amply eovered by the old maxim Ре 


minimis non curat lex. I agree with tbe 
order proposed. 
3, В. Appeol dismissed, 


PATNA HIGH COURT. 
ArPEAL FROM On:aisan, Decre No. 117 oF 
1919. 
Marsh 16, 1922. 
Irvesent;— Mr. Jastiee Jwala Prasad ani 
Mr. Justiee Adami. 
Rani CHHATTRA KUMARI DEBI— | 
Devenxvant—APeeLLantT 
versus . 
Panda RADHAMOHAN SINGARI— 
PualsTiFF- RrSFONDE?T., 
. Civil Procedure Code (Act V of 1908), О. XXXII, 
т. а, 4—No appointment of guardian ad litem—Ex 
parte decree—Nullity3inor, not bound by decree— 
Fruud— Mere non-service of summons does not amount 
to fraud — Proof of fraud. 


Mere non-service of summons is no evidence of 
fraud. In order to charge a party with fraud in the 
suppression of summons, itis ess8ntial to prove that 
the non-service is the result of some active part 
taken by that party in not having. the summons 
served and thereby keeping the opposite party from 
the knowledge of the suic [p .58, cols. 1 & « J 

Under the Civil Procedure Code when thefe is а 
minorjdefendant im a suit it is incumbent upon the, 


that 


Court to appoint a guardian with his consent to 
aot as & guardian i in the suit on behalf of the minor. 
[p. 129, col 1.3 

A mers irregularity in the appointment of a 
guardian ad litem will not render the decree obtained 
against tho minor null and void unless the interest of 
the minor has suffered by reason of such an irregu- 
larity. [p. 189, col. 1 ] 

Anew parte deoree passed against a minor without 
appointment of a guardian ad litem is null and void 
and is not binding оп the minor, [ p. 139, col. 2.] 


Appeal from a decision of the subordinate 


Judge, Sseond Oourt, Muzaffarpore, dated the 


19th Mareh 1919, 
Mr N. Sinka and Mr. Murari Prasad, for Mr, 


Ambika Prasad Upadhya, for the Appellant, 


Messrs, Parmeshwar Dayal and Jalgcbind 
Prasad Sinha, for the Respondent, 
JUDGMENT.—This appeal arises out of 


‘an action to resover possession of the disputed 


property with’ mesne profits after setting 
aside an ex parte deoree and arction-sale 
held thereunder. 

The suit of the plaintiff has been deereed 
by the nubordinate Judge of Mrozaffarpore by 
his judgment, da:ed the 19th of Mareh 1919, 
The defendant ig the appellant before us. 


"She had instituted a suit against the plaintiff 


for recovery of road and embankment eess 
before the Munsif of Motibari and obtained 
an ee parte deeree on the 19th of November 
1921 This desree was exesuted and the 
Brit in question was purehased by the defend. 
ant. The delivery of possession took plate 


"through tbe Court in May 1913, 


The grounds urged in the plaint for setting 
aside the ex parte deeree and the subsequent 
proceedings are that (1) the deoree in question 
was cbitsined by means of fraud resorted to 


' by the девгев. bolder in suppressing the notice 


and summons and the process in the suit 
aod the exeeution proeeedings, thereby pre- 
venting the present plaintiff from the know- 
ledge of the suit and the proseedinge; (2) that 
tke property worth Ra. 10,000 was thus pur. 
ebased by thedefendant аё а grossly inadequate 
prise of Ra. 162 5-0, and (3) that the plaintiff 
suffered a serious loss and injary on assount 
of the fraudulent aetion of the defendaut. 
The defenee wasa denial of tbe eharge of 
fraud and it was asserted that no fraud was 
committed in eonneotion with the suit and 
the exeeution proseedings. It is also alleged 
the plaintiff mother and guardian 
bad, fuli knowledge about the suit, and that 
the * prise of the property fetehed at the 


augtion- sale was nod inadequhte, 
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The Court below held that the fast ог ou sesonnt of other "reasons. -· In ordet: 


stated by.the plaintiff was proved that 
the ex parte .desree in question was obtained 
by. the: defendant -by means of fraud and 
that the decree obtained against the plaintiff 
was null and void inasmuch аз no guardian 
ad litem was appointed ‘on behalf of the 
minor to protest ‘his interest’ in tha suit 
under Order XXXII of the Code of Civil 
Prosedure. The Court below also held that 
the prise fetehed Was grossly inadeqnate 
inasmush as the total eolleetions of the 
disputed property wil be about Rs. 197, 
whereas :16 was sold for Rs, 162.8.0 only. 
The -Court below has, therefore, deeresd 
the plaintiff's. suit dirasting possession to 
be delivered to the plaintiff with  moesne 
profita.. The defendant has, therefore, aome 
to «us in appeal. ; 

Mr, Рагпепйп Narain Sinha on behalf 
of the appellent urges that the Court 
below has поё resorded a suffsient finding 
of-fraud in order to hold that the desrea 
іп: -question ~ was vitiated by reason ‘of 
frand--sommitied ‘by the defendant in 
obtaining’ the :ea^paríe deeres in question. 
He further says that there is no evidensa 
of- sush-a fraud. The  evideneos in the 
ease -eonsists of- the: plaintiffs mother and 
her -Karpard:z, "They deny the serviss of 
summons or noties upon them and know- 
ledge -of the suit in whioh the defendat 
obtained the desree in question, Оа behalf 
of: the defendant no evidense of servise of 
the notiee or summons in the 6188 was 
addused, Tha evidensa on the point was, 
therefore, one sided and the Court below 
has asaepted that evidevs& Tha finding 


of the Court below that no noties or вот: > 


mons was served. upon the plaintif and 
his mother must be assepted às unassail. 
able; > | 

There is, however, a good deal of foree 
in-the eontention of Mr. Purnendu Narain 
Sinha that this: finding alone is 
suffisient to infer in law в finding -of 
-frand; and the learned Subordinate Judge 
is wrong in-holding that the aforesaid 
finding “sonstitutes fraud whieh vitiatea 
thé -egz parte desreé obtained bys the defend: 
ant against the plaintiff," It is eonsluded 
` by- authorities that the mere non-servisa 
of-summons is no evidenss of fr&ud.eTho 
summoas might not have been served on 
necoounb of the lashes “of - һе · Court peoü 


(Exhibit 4). 


not . 


to sharge a party with -fraud in‘ the 
suppression of summons 
prove -that the non- servise was the result 
of some astive part taken Бу. that -party 
in' not having the -summons served and 
thereby kesping the’ opposite party · front’ 
the knowledge of-the suit, The point is 
so alear that now it hardly nesds support 
of any authority. I, therefore, agree with 
the eontention of Mr. Parnendu -Narain 
Sinha, that the Court below -has not 
resorded a ‘sufficient finding to attribute: 
fraud on the part ‘of tha :defendant in 
obtaining the ex ‘parte deeree in- question. 


If that were the only ground upon whioh- 


the deores obtained by the defendant was 
attasked, then the plaintiff's suit -would 
have been dismissed and the appeal would 
have been allowed; but the learned Subs- 


ordinate Judge has воша to'a finding that: 
the plaintiff in the suit in whieh ап eg 


parte desres was-passed against him was 
not represented: at ‘all, No guatdian -ad 
litem of the plaintiff was af all- appoint- 
ed by the Oourt, This finding ‘of the 
Subordinate Judge is borae out by the order 
sheet of the Original Sait No. 876 of 1912 
Oa the-9th of Ssptembsr 
1912, the Oourt dirested notise to issue 
on the minor defendant and thé proposed 
gasrdian ad lien and summons on the 
defendant fixing the- 4th of Ostobar 1912 
for appointment of a- guardian of the 
minor. After somes adjournment on assoant 
of the non-reseipt of the service of summons 


the ease was ultimately taken up on the - 


19th of November, Oa-that date the Oourt 
resorded the following order: “This suit 
and Suit Xo. 876 of 1912 tried together. 
Dafendant absent. Servioe proved. Plaint- 
iff examined Dip Narain Lal Suit désresd 
ex parie with sosts," 

16. is thus elear that, although an order 
wag passed by. the Court to issus noliea 
upon the proposed guardian, no order was 
passsl appointing any guardian, -nor did 
any guardian appear in һе алза оп bahalf 
of the minor, anl аз the evilena3 stanis 
no summons ог °поМївз was 
the guardian or minor as із required by 
Order XX X1, ralà З, alausa (4). ` Rala 3 of 
that Order makss it imoora$iva dpon ‘the 
Oour® to appoint a person to ba. gaardian 


6 


it -is essential to`’ 


E 


served upon - 


for 15 -suit -ói bohalt^oR a miaor; Uüdler - 


' guit it is inenmbent upon the 
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rule 4, elanse (3) no .person oan Бе 
appointed a guardian for the suit withont 
his sonsent. Therefore, assording to the 
provisions in the Code of Civil Prosedure, 
when there ів a minor defendant in..a 
Court to 
appoint a guardian with his sonsent to 
aet as a guardian in the suiton behalf 
of the minor. 

Now, it has been held in a large number 
of caros that where the Court has by ita 
aetion given its sanation for the appearance 
of a person as guardian, the absenee of 
a formal order of appointment is not neses» 
sarily fatal to the prosesdings, In other 
words, а mere irregularity in the appoint- 
ment of a guardian . ad litem will not 
render the desrea obtained against the 
minor -null and void unless the interest 
of the minor has unuffered by’ reason of 
such an irregularity, The leading desision 
upon the snbjest is that of tbeir Lord. 
ships of the Judicial Committee in the 
ease of Walian v. Banke Behari Pershad 
Singh. (1): - Vide. alsa Paresh Nath Mallik 
v. Hert Oharcn Dey (2), Nagendra Nath 
Basu v. Parbati Oharan (3), 
Narain Missio. v. Sur,cg Prasad Missra (4), 
Ram Asray Singh v. Sheonandcn Singh (5) 
Keshaws Surendra Sahi . у. Rani Decendra- 
bala Dosi (6) and  Ohhatter Singh v. 
Tej Singh (7). In most of these cases tle 
guardian did воё on behalf of the minor in 
the ease ard his interest, therefore, was pro- 
tested. Consequently, in those cases it 
eould.not be said that ihe miner was not 
represented, though the repreeentation was 
not formally sarotioned Ey the Ccurt. In 
some of those eases it would be notised 
that the Court itself permitted the guardian 
to aet on behalf cf the minor and the 
guardian was, therefore, aeting with the 
fall knowledge snd approval of the Court; 

* but here the ence is of a different sharaster, 
The mother of the minor who is 

(1) 30 C. 1021 at p. 1037; 30 Т, А. 182; 7 0. W, М. 
774; 6 Bom, L В. 822; 8 Sar P.O. І. 512 . P, O.). 

(2) 10 Ind, Cas, 861; 88 0.622; 15 О, W. N. 875 
14 C. L. J. 300, 

(3) 85 Ind. Саз, 389; 20 C. ҮҮ. N. 859. 

(4) 40 Ind. Cas. 227; 2 P. L.J.300; 1 P. І. W, 
647; (1917) Pat, .198. 

(5) 86 Ind, Cas. 868; 1 P, L. J. 578; 1 P. L. W. 85; 
(1917) Pat. 21 ГЕ, В). 
i> (6) 29 Ind. Cas, 211. 

1 (7) 59 Ind. Cas. 071; 19 А. È, J. 956; 2U. P. L R. 
` (A) 884; 43 А, 104. 


“Suraj Deo. 


his guardian did not know of the suit. 
No notiee or summons was served upon 
her. No order of the Court was passed 
appointing her as guardian. No sone 
sent, either express or implied, was given 
by her and аё. по stage of the case she 
entered appearanse, Therefore, the snit was 
desreed against the minor without any 
guardian and the minor was not at all 
represented in the snit, He is, there- 
fore, not at all bound by the dearee or any 
prosesding in eonneetion with that deoree: 
Ranewar Pramanik v. Toranaia Bhattacharjee 
(8) Bhagwan Dayal v, Param Sukh Das (9), 
Krishna Ohandra (Narendra Chandra Mondel | 
v. Jogendra Narain Roy (10), Sadashiv Ram. 
chandra Datar v. Trimbak Keshav Vare (11), 
Eda Funnayya v, Jangala Kama Kotayya 
(12) Rampiret Prosad v. Babu Thakur Saran 
(13). The prinsiplə has been resognizsd 
in the well-known deoision of their Lord- 
ships of the Judioial Committee in Rashid- 
un-nisa v. Muhammad Ismail Khan (14). 
Therefore, the ez parte deoree in question 
was not binding upon the plaintiff and was 
noll snd void. His interest in the prop- 
erty eould nof, therefore, be affeeted by 
the sale in exseution of the deoree, 

Mr. Purnendu Narain Sinka, however, 
sontends that this point was not taken in 
the plaint aor was any issue raise! ard 
consequently no proper opportunity was 
given to the defendant to rebut it. It 
appearr, however, that the order sheet of 
ihe ease was filed and used as evidence 
on behalf of the plaintiff (marked Exhibit 
4). Upon the fase of that order sheet the 
plaintiff was not represented in the кш}. 
It appears that on the date when the 
present aise was taken up, that is, ihe 
14th of March 1919, after the olote of the 
plaintif'? asse, the defendant wanted time 
on the allegation that ber witnesses Lad 


(8) 41 Ind. Cas. 872; 28 C, L. J. 268, 

(9) 27 Ind. Свя, 6.3; 37 A. 179; 18 A. L J, 179. 

(10) 27 Ind. Cas. 139; 20 C. L. J, 469; 19 C, W, 
N. 537, 

(11) 56 Ind. Cas, 399; 44 B. 202; 22 Bom. L R. 266, 

(12) 53 Ind. Cam 184; 37 M. L.J. 399; 26 M. D 
T, 827; 10 L. W. 471; (1920) M. W. N. 1. 

iar 63 Ind. Сав, 454; (1921) Pat. 385; 2 Р. І, Т. 
61 

(14) 8 Ifid. Cas, £64; 31 А. 572; 13 C, W. N. 1189; 
10 C. L. J, 818; 6 A. L. J. 822; 11 Bom, L. В, 1226; 
в M. L. Т. 279; 19 М, L. J. 681; 36 I. A^ 168 (P. С.). 
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"missed the train and eould not some that 
day. The Court granted adjournment ou 
payment of Rs, 20 ва eosts. Mr, Kennedy, 
the defendants Vakil, then intimated to 
the Conrt that his liant was not willing 
to pay oosts, The patition for tima was 
assordingly rejasted and the ease was de- 
sided only upon the evidenea adduasd on 
"behalf of the plaintiff. Therefore, the de. 
fendant had fall opportunity to rebut the 
‘ease made by the plaintiff in evidenss, 
‘Therefore, there is not mueh substance in 
the sontention of the ‘appellant, In faot, 
no evidenss ^is required and no evidense 
-would -ba available to rebut the doeuman- 
tary evidense in the shape of the order. 
. Bheet in the ease, The Court has held 
upoa evidensó that no notiee was sarvad 
and there is no ofder of tho Coart ap. 
pointing any guardian of the plaintiff. 
This is a stubborn fast and will not be 
uaset by avy amount of evidenos, There. 
‘fore, we are Dot prepared to remand tbe 
ease to enable the defendant to give evi- 
‘denee in the ease, He had full oppor. 
‘tunity and no further evidenca is possible. 


We also note that, even if the поп. 
representation of the plaintiff in the original 
suit was dus to any irregularity, we 
find that the ‘learned Subordinate Jndge 
has eome to a elear flading upon evidense 
on the reeord that the property in suit 


was sold for'a very inadequate prise. The 
‘ease of the plaintiff is that he is not 
bound to pay the embankment asss for 


whieh the ex parie desree was obtained 
‘by the defendant, Therefore, there is no 
question that the plaintiff has been prejudis. 
ed by reason of the non-appointmens of a 
guardian in the ease, 

For all these reasonr, we uphold -the 
decision of the Oourt below and dismiss 
the appeal with eosts thronghout. 

P. D. & J. Р. : 

Appeal dismissed, 
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PRIVY COUNCIL. 

А?РЕМ, Feon Tag ÜAccurra Higa Gouin 
November 1, 1921, 
Present; — Lord Baskmaster, Lord Oaraon, · 
Sir John E iga and Sir Lawrenee Jenkins, . 
K, S, BONNEBJI, Orgioitan Rrortver 

—APPELLSNT 
varaus 
SITANATH DAS амо ANOTHER— 


RÉSPONEENTS, 

Trustee and persons in representative capacity- 
Delegation of powers—General or special . power-of- 
aitorney—Permanentlease by donee of power, validity 
of—Non-production of  power—Adinissidility `of 
secondary evidence. 


Fiduoinry duties cannot be made the subject of 
delegation, Therefore, a person holding property in à 
representative capacity cannot delegate his powers 
by a general or special power-of-attorney, and 4 
permanent lease granted by such donee of power ia 
not valid. [p (44, col, 1 ] 

lf a proper case has not been established for the 
admission of secondary evidence of the contents of a 
"written document, and objection has been taken to 
‘the fact that the document has not been produced, it 
is not pormissible to go to other evidence for the 
.purpose of indicating what the contents of thè 
written document may prove to be if once it were 
oxamined, [p. 143, col. 7 

Appeal from a judgment and a dastea 
of Mr, Justise Chitty and Mr, Justice 
Panton, affirming a deeree of the Subordi- 
nate Judge of the 24. Parganas at Alipar, 


FACTS.—The anit wes brought by tha 
appellant, as Official Reeeiver, to resover - 
eertain property, The respondent resisted 
‘the action on the ground that the property 
was granted to them on a mokurart lease 
dated ths 14th Mareh 19.0, by Bhnpendra 
Sri Ghoshsa, as Attorney of Protap Ohandra 
: Ghosha. 


The Sabordinate Jadge held that Bhu. 
peodra had authority to graut the Isasa 
and dismissed the suit, b ; 

On appesl, the High Coart affirmed the 


-deeree of the Subordiuate Judge, holding 


that Bhupendra bad anthority to "grant 
the lease and that Protap, not beibg a 
trustee of the property Баб in the position 
of a karta gr manager of seoular property, 
could empower Bhupendra to deal with the 
property and grant the lease, Snoh a 


‘lease is valid-and binding on the appellant. 


• Мг. Dunne, К. О, and Mr. E, В, Ratkes, for 
the Appellant. —Protap wás Only a trustee, 
The lease was not granted by Protap but 
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by Bhupendra under ап ‘alleged power-of- 
attorney, Tae power was not. produced 
and there was no evidenes that Bhupendra 
was the Attorney. Prota» osuld not delegate 
his powers fo deal with the property, 
Being a trustee, Protap. himself eould not 
grant a permanent lease. Sesondary evidenss 
to’ prove the sonfents of the power is not 
admissible, 

Mr. DeQruyther, К, O. and Mr, Kenworthy 
Brown, for the Raspondents.—The lease was 
benefisial to the estate as both the indian 
Oourts had found the respondents 
the lease in good faith and the sonsidera- 
tion paid was found adequate. The lease 
was granted by Bhupendra as the Attorney 
of- Protap who was the managing member 
of the family. There is evidenee that 
Bhupendra had a general power-of-attorney 
from Protap. 


JUDGMENT, 

“Logo Bucgmastex.—On the l4th Maroh 
1910 а dosument was exesuted by Bhu- 
pendra Sri Ghosba, purporting to aet on 
behalf and as Attorney of his father, Protap 
Chandra Ghosha, by whish a garden at 


Tallah. was granted to the respondents. 


under a mokurart lease, at the annual rent 
of Rs. 125, and a premium of Ra. 3,000, 
The respondents on the exeeution of the 


lease entered into and, have sinee remained 


in: possession of the property. 

The question raised in this 
whether the leass sonveyed to then avy 
title at all, 
ing eireumstanses: The property ip cuestion 
originally belonged to Hara Chandra (nose, 
who died in 1868, He was survived Бу 
his widow, four sons and two daighters, 


On the 7th May 1830 a trust ded waa. 


exeeuted by all the interested pers ons, by 
whieh the property was pleeed in, the 
hands of trustees for eertain religius and 
sharitable purposes. The two first irusteen 
under the deed were the widow, rimati 
Padmabati Dasi, and her eldest воз, Sri 
Protap Obandra Ghosha. The deed во itained 


the statement that upon the death of the. 
widow the eldest son, Protap, вћо: 14° be. 


the sole trustee, and оп .his desh the 
second son, Sri Sarat Chandra (ihosha, 


should be the sole trustee, and so on. 16. 


also provided that during the abseise of 


apy irusieo for over one year duriig his 
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life, the. person entitled fo be the trustee 
immediately in suasesaion to him should be 
appointed to the offise of trustee for the 
time being. 1% is unnesessary to sonsider 
the exact terms of the deed or the nature 
of.the trust for whioh the property. was 
eonveyed, For the present purpose it ia 
sufficient to sey that, until the deed was. 
challenged by в family suit that was 
instituted in 1910, it was sesepted as 
ereating a good trust, and 'the persons 
named were assumed to be exersising the. 
duties of trnsiees. On the 16th April. 
1900 the widow! died, and from that time . 
Protap besame, by the terms of the deed,- 
the sole trustee. On the 81st December 
1500 hs left Caleutte, and he only returned 
twiee afterwards, the first of:the two visits 
being after the  exeaution of the lease, 
The: lease was, as has been stated, exeeuted 
by Bhupendra Ghosha, and all the prelimi. 
nary negotiations and transastions must 
have been carried out by him; or some опе, 
on his behalf, besause the evidense of 
Protap, whieh has been taken at some 
considerable length, makes plain that he 
had no knowledge of the matter until after . 
it had taken plaoo. Не wes' asked .when: 
he was told that the land had been sold 
or perpetually leased to somebody, and his 
answer was he did not know. Then he 
was asked: "When did you some to know?” 
and his reply war: “About the time when 
the High Court suit was, eommensed." 
The suit was instituted on the 31st May. 
1910 after the date of the exesntion, 
Later on, he is asked thise "Do you know 
who gave the lease P" and bis answer ік; 
"I did not know then, I same to know 
afterwards that it was done in my name 
under some power-of-attorney.” Finally, 
in re-examination he repeats this statement, 
and saye: "I found my actual knowledge 
Binse I perused typewritten бору supplied . 
to me by an outsider, which suggested 
many things, ani made me  eucious," 
There is no evidenee to whieh their Lord. | 
ships’ attention as been direeted in the 
long and tedion; deposition whieh  Protap 
was galled upoi to make whieh sontradicta 
these statements, and sonsequently it must | 
ba ascepted that when this dosument waa 
exeeuted he had neither negotiated ita 
sontents, nor was he aware of them. The 
whole of the authority for tho exeantion , 
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óf that lèase must be found’ in the power^ 
'of-attorney under whieh Bhnpendra Ghosha 
purported to ast, and the existense and 
extent of that authority is the chief 

question on this appeal. 
"Та order, however, to see how this snit 
haa arisen, ib is necessary to go back a little in 
the family history, About the time of the 
exeontion of the lease, and possibly basause 
of its exesution, anxiety arose among the 
memb3ra of the family as to the way in 
whidh' the affairs of fhe trust were being 
eondusted, and in eonsequeuss а sunib, to 
whioh referenes has already been made, 
was instituted on the 31st May 1910, 
by Sarab against Protap, as trustee, slaim- 
ing to have the deed of trust deslared 
void, eharging Protab with miscondust as 
trustees, and asking for sascounts against 
him. In'the plaint this lease was ehallenged, 
though not on the ground now under sonei- 


deration. "Thebenefieiaries were made parties ` 


to the suit, and a settlement of the disputes 
was ultimately effected; but one of the parties 
being an infant, if was necessary to obtain 
the sonsent of ths Court to the proposed 
térms. This was seaured by a deerse on 
the 2nd’ August 1912, whieh deslared that 
the general trusts of the deed were bad 
besause the objests of the eharity were far 
too indefinite, but the settlemnt of the 
litigation being approved: by the learned 
Judge, his deelaratlon was confined:to the 
failure of the trusts, and to declaring that 
the properties that were the subjeet of the 


deed were merely barged with sugh 
nesessary expertes as - were: incurred 
iù the ‘lifetime of -the lady for the 


maintenanee’and ownership (P) of the Sradh 
-mentioned in the third clause, end the 
annual services mentioned in the fourth 
clause. The settlement released  Protab 
from liability to ascount for moneys: received 
‘from the lease, but it appointed ‘the second 
trustee in the order,Sarat Ohandra Ghosha, 
Reseiver of the estate, and express 
direstions were reserved in these terms 
‘of settlement that'he should be at liberty 
to take steps to' rogover and set aside tho 
perpetüal lease or leases granted by 
Protap, - 

- The p- ossedings out of, which this ap- 
peal has arisen were assordingly i instigated 
by Sarat. 6 is unfortunately írus shat 
tie: plaint is&' nob expressed in plain terms, 
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but it doss, moat elearly set ont allega- 
tions in paragraph’ 5. and paragraph 6, 
putting forward this leass under whieh 
the defendants claim as а euggested ` or 
alleged lease, and thera is nothing in the 
plaint to show that the lease was accepted 
as having in fast been properly exesutod, 
Again, the particular matter in sontroveray 
was, not exaolly. defined i in the issues that 
wera settled, Lut it is certainly eovered 
by the third issuo, whieh was in those 
terms: . “Was the trastes or his am mokhtar 
competent to grant the permanent lease 
in question, and is 15 binding on the -plaint. 
if P." The ease aame on for. trial before 
the Sabordinate Judgo on the 14th July 
1916 when he dismissed the suit. In the 
sonrse of taking the depositions, attempts 
were made to give in evidenss the ооп. 
tents of the power of.attorney under which’ 
the deed had been. өхаспівӣ, and objestion 
wes promptly taken that по such evidence 
was admissible besanse the document must 
be in writing, aud verbalevidenes as to 
its contents eculd not be given until some 
proper and suffisient explanation was offered 
as to the reason why the dosument iteelf 
was not before the Court, On mor» than 
one овеввіоп, in the sourse of the evidence, 
similar attempts were made, and similar 
objeetions were taken, and in the end 
there was no evidenes on whieh reliance 
conld be placed as to what the actual 
terms of that doeument were, or whether 
in fast any such dosument was inoxistensa 
or operative at the time when the lease 
was oxeouted. The best evidenee upon the 
-point was that of Zatindra Muthik who 
was managing elerk to Bhupendra in his 
profession of Solicitor. He is not himself 
a Solicitor, and is now в trader in fish, 
He says that he read the power-of-attor- 
ney, and that it granted full’ power to 
exesute lease, mortgage, ete, but he did 
not resolleot the exact expressions, The 
power was а general power to sell, mort. 
gage, or lease, | 

: This evidenes waa objested to, 
useless for the purpose of proving the 
eontents of a written dosumant. "Their 
Lordships only rafer to it for the purpose 
of saying that had they aasapted the evi- 
dense, it would not ba suffisiont, If any. 
power exified іа Protap ta delegate ап. 
thority uniler the trast daad it would bg 


and ig 
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quite gloar that .the power-of-attorney to 
be granted would have to be a spesial 
power-of-attorney, spesially referable to 
dealing wiih the estate whish was subject 
to the trust, and not a. general power-of- 
attorney, whieh may have been exeeuted 
by Protap in favour of his son, ontitling 
him.to deal with the whole of his private 
property, No evidenae, whatever thal it ia 
properly admissible having been given of 
the. power-of-attorney it nesessarily follows 
that there was no proof that the lease 
under whioh the defendants’ elaim had ever 
been properly exeeuted at alland the defense 
failed. 

- ‘The learned Subordinate Judge, who dis- 
missed the suit, dealt with the matter in 
a fow sontenees. Нз sesms to think that 
the statement in^the plaint of the suit 
that had been sompromiaed was suffisient 
to lead to the inference that Bhupendra, 
the son, had full power to execut» the lease 
оп’ Protap's behalf, and he says at page 
198 of the resord :— NR: : 
"I may also point out here that Bhupendia 
Sri’s authority to exeoute the Isase on behalf 
of Protap Babu has not been challenged in 
the plaint, though the plaintiff knew, as the 
plaint in the High Oourt ease іпііовфее, 
that sueh a lease was granted. Bhupendra 
Bri Babu was alive when this plaint was 
filed and this explains, why the plaintiff did 
not consider it expedient to shallenge ‘his 
power" ` Я 
It-may be pointed ont that even though 
Bhupendra Sri Babu had died aines tho suit 
was instituted, that would not have prevented 
the parties whose duty it was to obtain 
produetion of the power-of-attorney from 
taking: the nesessary steps either to obtain 
а ‘copy of the dosument or to prove that 
that eopy could not be obtained. The point 
raised that the matter was not spesifisally 
mentioned in the plaint does not appear to 
their Lordships to be sound, besause although 
it is true that the plaint is osoushed in 
ппвегівіп language, it is nowhere intimated 
in the  plaint that such a lease was 
properly executed, and it, therefore, became 
ineumbsnt upon the defendants to prove 
the: title under whish they held. But 
whatever may be said about what happened 
before-the Subordinate Judge, the grounds 
of appeal to the High Oourt expressly sug- 
gested that the? Oourt below: had} {madeja 
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mistake in overlooking the fast that the 
порада  power-of-attorney had not been 
proved, so that the question was definitely 
raised, and the attention of the High Court 
dirested to it. The High Оопгё who son. 
firmed the desree of the Subordinate Jndge, 
dealt with the question in these terms, at 
page 205 of the reeord:— 

“There ean ba nodonbt that Bhupendra 
Sri Ghosha beld an am-mokhtarnama from 
his father, Unfortunately, neither side seems 
to have been at any pains to prosure the 
production of the dosument or to give 
proper sesondary evidenee of itn contents, 
if it sould not be found, "The evidenee 
on the record, sueh as it is, indientes that 
that am-mokhtarnama was registered at 
Bindhyachal, and that it granted full power 
to sell, mortgsge and lease, ” | 

Their Lordships desire to point out that if 
в proper case has not been established for the 
admission of secondary  evidenae of the 
eontenta ofa written document, and objestion 
has been taken to the fast that the dosument 
kas not been prodused, itis not permissible 
to go to other evidence for the purpose of 
indicating what the contents of the written 
dooument may prove to bs if ones it were 
examined, 

_ Their Lordships, therefore, are elearly of 
opinion that in this case the defense must 
break down through the inability of the 
defendants to prove the exeention of the 
lease under which they elaim by anybody 
having proper authority, ard even if the 
evidense as to the existente and вопёепів cf 
the power-of-attorbey were aecepted, it would 
be inadequate for the reazons already given, 
Their Lordships ere, however, impressed with 
what had been said by Mr. De Gruyther as 
to the defendants not being alive to this point 
teing raised in the plaint, though they see 
no reason whatever for this inadvertenos 
from the date when the notiee of appeal was 
given tothe High Court. Their Lordships, 
therefore, have sonaidered what the position 
would be supposing sueh  dosument had, in 
fact, been proved, and had been shown to be 
а spesial: power purporting to authorise 
dealings with the trust estate, and they are 
of opinion that, even in that event, it sould 
not have availed the defendants. The reason 
for this is: plain. In whatever eapacity 
Protap held the land in question, the eapaoity 
must have been a representative ong, 16 was 
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said that he was not in the strictest language 
a trustee; but be it so, his position was none , 
the-lesa в representative one, and it being 
plain that he never negotiated nor sonsidered, 
nor knew of the lease until after it had been 
exeauted, if what was done was done by virtue - 
ofa prower-of-attorney, it sould only have 
been besause.the power had delegated the 
representative authority that he possessed to 
a third party, The duties of Protap, however 
they may be defined, were in their nature 
fidusiary, and fidueiary duties eannot be made ` 
the subjeet of delegation, If, therefore, the’ 
dosument had ‘been before their Lordships it 
would have been impossible to have supported | 
the eontention that it conferred the power to 
negotiate and’ exeeute the dosument upon 
which the whole of the defendants’ ease 
rests. . : 
Their Lordships desire to express their, 
opinion that there is nothing to eauss them 
to qualify the findings that have been found. 
by both thé Oourts as to the defendants 
having acted honestly in the matter. They 
acted honestly, but they asted with seant 
wisdom, and with a strange disregard of tha 
saution that it is essential should ba observed ` 
in dealing with в peréon who has no authority i 
to aet on his owh behalf. · ер | 
For these reasons. their Lordships think, 
this appeal should be allowed, the suit should - 
be deereed, an order made for possession of 
the land, an enquiry should ba, dirested as. 
to mesne profit, and the aopsilants should 
have the aosta Һәгө and below, ғой they will, 
humbly advise His Majesty «áaaordingly. 
күм | ` * Ap eal allowed, 
Slieitors for the Appellant.-—Messrs, T. 
L. Wilson & 00. 
Solieitors for ‘the Respondoats.— Messrs. . 
Watsins and Hunter, 
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ALLAHABAD HIGH COURT. 
First Озу, Арвєар No. 350 or 1919, 
| February 21, 1029, E 
Pressnt;— Mr. Justico Haéque and . ^» 
: ‘Mr, Justice. Lindsay. 
JIWA, RAM—PLAINTiFE— ÁPPELLiNT 
; : versus. : 


NAND: RAM —DEFENDANT— HESPOVDENT. 


Civil Procedure Code (Act V of 1903), es 14!, 144, . 


applicability of - Application for restitution dismissed 
[e default, whether can be restored, 


INDIAN CASES. 


, to the High Oourt, and, 


[1922 


Р RUN > 4 
Proceedings under section 141 of the Divil Pro. 
cedure Code are -nob proceedings in execution of ` 
decree and, therefore, the terms.of section 141 do 
apply to such proceedings. [p 143,c01:2] ~ . 
Therefore, a Court is entitled to seb aside ац order , 
of dismissal, of an application under section 144, Civil | 
ar Code, for default and to restore it. [р, 146, ' 
col. 2 ‚с $5 
First appeal from a desrae of the Subor.: 
dinate Judge, Aligarh. 2 r 
Mr. Peart Lal Banerji, for the Appellant, ; 
Mr. Pannı Lil, for the Raapondent. i 


JUDGMENT.—This is anapoeal agaiost , 
an order of the Subordinate Judge of Aligarh, ; 
passed’ in certain proceedings taken unter 
geetin 14+ of tha Code of Civil Prossdure for ; 
the purpose of obtaining restitution. : 

The fasts nre as follows;— Осе Gobardhan 
Das died in the month of August 1900, 
leaving two widows, Musammat Rupo and ; 
Musammat Singhari. ой 

"Tbe latter made а wagf of a sertain рог. , 
tion of the propérty whioh had belonged: to , 
her busband, in favor of a temple, and ap- 
printed Nand Bim, the respondent in the 
present appeal, the trustee, | . 

‘After the death of- Musammat Singhari, a , 
suit was brought against Nand Ram by,the . 
surviving widow, Musammat Rupo, and .one ; 
Jiwa Ram, who, it was alleged, was her ; 
adopted son, E! 

.'Ehis suit was suesessfal and а deeree was ; 
passed in favour of Musammat Rupo and..; 
Jiwa Ram in'the month -of February 1910 | 
and in exésution of this deoree Rapo and | 


ә 
D 
1 


; Jiwa Rem obtained possession of the property , 
on the 4th of May 1910. 


this deor3e 
ultimately, the , 
deeision of the First Oourt was вер aside , 


‘There was an appeal against 


, and the ease was remanded for desision on ; 
|; the merits, ` ` 


t 


"After the remand the parties agreed to И 


` arbitration; and on the 2166 of Marsh 1912 ; 

' the arbitrator delivered an award, upon ; 

, Whioh a deeree was subsequently passed by , 
the Subordinate Judge. : 


‘The effest ofthe award was to deslare І 


, that а portion of the property, onsa belong- 
‚ ing to Gobardhan Das, had besn effestively ; 


dedieated as wagf. The arbitrator also held 


. thas Jiwa Ram had bsen daly adopted by , 


Musammai Rup. , 
After this deeres was passed Nand Rym - 
on the 20th of April 19:13 was ршщ ig 


Voi. LXVI] 
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possession of that portion’ of the propery 


whieh had heen found to be validly dedissted | 


to the temple, 

Nano, Hain then apolied for the reeovery 
of mesne profits from the 4th of May 1910 
till the 20 h of Aprii 1713. 


A preliminary desres was passed by tha, 


Subordinate Judge on the 22nd of Dscamber 
1914 by whioh he awarded a sum of 
Rs. 2,624.5-5 to Nand Ram. 
was against both Musammut Rupo and Jiwa 
Ram. 

An appeal was filed in the Court of the 
Distri*& Judge. Ho upheld the desision of 


the F rai Oourt so far аз the amount was son- | 
serned, but he paseed an order dissbarging | 


Jiwa Ram from Papius 


Bade 


А sesond appsal was brouzht to this 


Court, and in the result it was held that 


Musammat Rapo slone was liable for mesne, 


profits from the 4th of May 1910 till the 
2186 ‘ot Mareh 1912, 
ed that Musanmat Rupo and Jiwa Ram 
were i»intlg Паре for, meane profits from 


the 9204 of Marsh 1919 to the 2б of, 


am 1/13. 


ne High Court dirseted au eniuiry to. 


be held in order that these liabilities might 
ba agsertained. In the order directing 
investigation nothing was said as to the 
Court in whieh the enquiry was to ba held. 


Tae вазе went, down to tha Distriet Court, 
pod waa passed on to toe Jouer of the Sub-. 
Taa Sabordinate Jaigs has. 


ordinate Judge, - 
now  oonseladed the engairy and given a 
desreo in whieh he deolares Jiwa Ram and 
Musammat Rupo jointly liable for a sum of 
Rs. 708 2 2, while Musammat Rupo is deolare 
ed to ba Bolely liaoie for tha sum of 
Rs, 1621 3 0. 


July 1918 while the eaquiry in the Court 
of the Snbordinate, Jadgs was still pendiag. 
‚ Jiwa Ham now eomes here in appaal, and 


throe points haya been raised and argued | 


on his behalf, . Тае ficst poiat taken is, taat 


the. order of the Sabordinite Judge ia, шта. 


vires inasmueh as be bad no jurisdistion to 
maka the enquiry and pasa the dpsree now 
eomplained against, it is pointed ont that 
when the order of remand waa made by this 
Court, the базе ongnt-to nave been taken up. 
by the Distriss Jaiga agaiast whose desision , 
the appeal. had Бева tiled heta. 


10 ` 


INDIAN CASER: , 


This deeree ` 


It мав inrther dealar- , 


It ia to ba mentioned here’ 
that Musammat Rupo died on the 28th of, 


145: 


- This point has not аги .pressed, and we 
may say that, in any ease, we should not 
be disposed to entertain it. It is purely a 
teshniss! plea, and in view of the siranm- 
stanses of the вазе, and, in particular, having 
regard to the long period during whish 
this dispute between the parties has remain. 
ed unsettled, we should be very raluatant 
io. interfere on а ground like this, Tha ` 
learned Judge has sondusted the enquiry 
very carefully and has dissussed the merita 
of the sase in full detail, 


The next point taken is, that the order o. 
the Subordinate Jndge is bad for the follow- 
ing reasons:— 

It appears that after Nand Ram made 
an application for restitution under sestion 
144 of the Oode of Civil Prosedore, he made, 
а default in appearanse, The result of this 
was that an order was passed dismissing his 
slaim. 

Sabsequently, Nand Ram made an appli» . 
eation for restoration. А date waa fixed for 
the hearing of this applioation and, оп that 
date, Nand Ram was again absent aad the, 
application for restoration was dismissed for 
default, 

Nand Ram made a. sesond application, 
asking that the order оГ dismissal might 
bə, set aside, and, eventually, with, the 
sonsent of the other side, ‘an order was 
passed setting aside the order of dismissal 
and diresting that the enquiry, should 
proseed, In the eourae of those prosssdinga 
Jiwa Ram’s , Counsel informed the Oouri 
that he would not oppose the application for 
restoration, provided hat he were given 
eosts., His atatament was that his elient had 
been mush harassed by the proseedings and 
was desirous of having the matter settled onsa 
forall, The learned Judge, in setting aside 
the order of dismissal, awarded sosts ta 
Jiwa Rsm’s Counsel, and thereupon the sase 
proeseded, and was terminated by the desres 
whiaa із aow under appeal, 

Toe argamont for . the appellant here is, 
that i in proseedinge taken under sestion 144 
it was not oompetent for the learned 
Subordinate Judge to pass any order for 
restoration, t is &rguedthat tbe terms of 
sestion 141 of the Uode of Qivil Prosedure, 
by waieh it is provided that the prossdure 
laid down ій the Code in regard to suits shall 
be followed, as far as it ean be made applisablo, 
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in all’ proseedings in any Court offfoivil 
jurisdistion, do not apply to proceedings 

under seetion 144 oft';e Code. Тһе sonten» 
tionis that an application for restitution 
made under this latter eeotion is a proeceding 

in excsution of desreo and that, consequently, 
the provisions of sestion 141 do not 
apply. 

' ‘Tt bas, indeed, been laid down by high 
authority that the provisions cf section 141 do 
not apply to proceedings relating to the exeeu- 
tion of a deeree. 

It appears to ue, however, that proceedings 
under station 144 of the Code ваппоё 
properly Ев  dereribed as  prcoeedings 
‚їй exésntion cf в deeree. We have heen 
réferred: to tbe judgment of the Madras 
High ‘Court іп Somasundaram Pillai v. 
Chokkalinga Pillai (1), in whieh it bas 
teem held that prceeedings under eeation 
144 are execution proeeedings, but, with 
all respest, we are unable to agree with 
this. 

` А somparison of restion 144 of the pre- 
sent Code: and seetion 553 of the Оов 
of 1889 seems to make the matter віват, 

' Under the old Code it was provided by tke 


section just mentioned that whena party’ 


entitled to-any benefit (by way of restitution 
or otferwice) under в deeree passed in appeal 
detires-to- obtain exeantion of the rame, he 
wes to-apply to: the Court whieh peesed the 
deeree: sgaiuet which the apres] was pre- 
ferred, and it was direoted that such Court 
shanld prceeed {о ехевпів the decree 
püsred ` 
preeoribed - for the ишип of decreas: in 
suits.” 

: On the language of | sestion 583 it seems 
fairly selear that the proceedings for obtaining 
festituticn were, under the old Code, proeecd- 
ings in execution of deeree. 

“ The-language cf section 144, hewever, ` is 
yery different, and wenow find no mentior’ 
vegarding any "spplitation to be made ‘fer 
the purpore of executing the decree of the 
Appellate/curf, nordo we fird any direetion 
Jeying down ‘that euch proceedings are to 
be regulated! by the: rales preéeriked for ile 
exeeution- ‘of'desrces in ‘suite, ! 
` The language of sestich 144 is very wide, 
and itis provided that, forthe purpcees of 
inakirg restitution, the -Ocurt шву make 


a-(1) 88 Bid, Саш, 808; 40 М, 780; 51, W., 207, 
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any orders iveluding orders for the refund 
of eosta and for the payment of interest, 
damages, eompeneation and mesne profits 
whish are properly eoneequential on the 
variation or reversal whieh has been made 
in respest of. the first Court's deeree, 16° 
may well be doubted whether a Court, whieh 
was merely exesuting a deeree, sould be 


deemed to be invested with sush extensive : 


powers, for it seems to us that under seetion 
144 a Court is enabled topass orders and to 
make enquiries whieh might be altogether 
beyond the seope of the Appellate Court's 
deoree. Ва that as it may, however, we 
are satisfied that, in view of the differenea 
of the langnage used inthe present section 


144 and the former sestion 583, we are: 


justified in soming to the sonelusion that 
proceedings under sestion 144 are поё pro. 
ceedings in exemtion of decree. In this 
view we hold that the terms of gestion 141 
do apply to sueh prossedings, and that, in 
the present ease, it was sompetent to the 
learned Subordinate Judge tosst aside the 
order of dismissal for default and to restore 
the application. 

The only other point whish has been: 
argued before us is with regard to the, 
form of the lower Court's decree, We have 
already mentioned’ that Musammat , Rapo 
died on the 28th of July 1915 while these 
proceedings were pending, lt is said that 
after Hupo's death no formal steps were 
taken to make Musammat ‘Rupo’s ‘legal’ 
representative & party to the reaord. 

- If there is any legal representative'of 
Musam mat Rupo, he san be no other than Jiwa 
Ram, and iti» an admitted faet that at ihe, 
times Musammat Rupo died, -Jiwa Ham was’ 
a party to the record; Inthe eireumstanees, 
we are unable to hold that, besause there 
was ару orission'to take formal steps ‘to 
have it deelared that Jiwa Ram was, for the 
purpose of these proceedings, the legal repre. 
sentative of Musammat Rupo, the order of 
the Oóurt below was bad. 

A further point is taken to whieh we muat 
now refer. The decree prepared by tbe 
Subordinate Judge, on the 10th of July 
1919, direoés that Rs, 768.3.2 shall be paid 
by Musammat Rupo and: diwa Ram jointly, 
and that в further sum of Hs. 1,691:8 0 was 
payable by -Musammat Rupo alone. 


* * Obvionely, ва the facts stood at the’ time 


when tho doeroe wao prepared, the formi 
$a 


Й 
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of the deeree is wrong for, as we have pointed 
ont, Musammat Rupo had died about a, year 
hefore, i 

„It ів further argued in the eireumstaness 
if we hold Jiwa Ram to be the legal repres- 
entative of Musammat Rupo, we ought also 
{о modify the desree of the Court below во 
as, to make it selear that Jiwa Ramis not. 
personally responsible for the: sum of 
Rs. 1,691.5-0 whish the decree deslares to be 
payable by Rupo. It is said that we ought 
to limit the liability of Jiwa Ram in respeet: 
of this sum to any assets of Musammat Rupo 
which have some to his hands, 

. At first sight, this argument appears to 
be a reasonable one but we have to examine 
the faots a little more elosely, In the first. 
plase, it is now absolutely settled that Jiwa 
Ram. was validly adopted by Musammat 
Rupo to her husband Gobardhan Das. 
That was deelared by the award of the 
arbitrators and the desree whieh was, 
passed therecn. If Jiwa Ram has been 
validly: adopted by Gobardhan’s widow, it 
follows that the title of the widow was 
altogether ousted, and Jiwa Ram takes the 
whole inheritance left by his adoptive father. 
Farther, it is no longer disputed that in 
Marsh 1910 when possessidn was taken 
after Musammat Rupo and Nand Ram had 
obtained a deeree, this possession was deliver. 
ed both to Jiwa Ram and Musammst Rupo, Tt 
follows, therefore, that Jiwa Ram’s posses- 
sion dontinued from the 4th of May 1910 
till the zOih of April 1913 when Nand Ram 
was restored to possession of that portion 
of the prorerty whieh was found to be wagf, 

Sueh being the state of things, we do 
not see why the liability of Jiwa Ram 
qua this sum of Rs, 1,691.8.0 should be 
limited in the manner suggested, He is 
the adopted son of Gobardhan Das and is 
the owner of the estate. He representa | 
the éstatée in its entisety; and in this 
view of the ‘fasts we think that in the. 
present proseedings Jiwa Ram should a!so 
he:ntadeliable’ for the sam of Rā, 1,691.3.0 

Without any limitation of his liability. In' 
other words, Jiwa: Ram’s liability to pay. 
this sum is not dependant upon any assets 
whieh he has taken’ from. Musammat 
Rupo, if indeed he hao. taken: ару -asscts from 
her st all, : . 

"The réault, therafore, is tha? the appallant’s - 
ease fails, We dismiss the appas! with 
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eosts to respondents ineluding fees in this 
Court on the higher scale. We direst, 
however, that the desree be amended so as to 
make it elear that the total sum awarded is 
payable by Jiwa Ram, appellant, to the 
respondent, Nand Ram. 
4. Р, 
Appeal dismissed. 


LAHORE HIGH COURT. 
Sgcoxp Отт, Arrzau No. 2147 or 1918, 
Desember 2, 1921. 

Present; —Mc. Justice Abdul Raoof and 

' — Mr. Justice Martineau. 
BHUP OHAND-—PraumirE— 
APPELLAWT 
-DETRAS : 
UDE RAM AND OTSERI—DzrFENDANTS— 
REgsPOSDENTa, 
Appeal, second —Instalmenta — Discretion of Court, 


‘Unless a very strong case is mado out a High 
Court will not interfere, in second appeal, with the 
discretion exercised by the lower Court in fixing 
instalments, on the ground that the instalments 
fixed are too low, especially where a large portion 
of the amount decreed consists of interest. |p. 148, 
col, 2,] . 

.Seaond appeal from а desres of the: 
Diatrist Judge, Ambala, dated the 22nd 
Marah 191:, varying that of the Junior Sab- 
ordinate Judge, Ambala,:dated the ilth. 
Ostober 1917, Р 

Mr. Bthart Lal, for the Appellant. 

Lala Anar Nath Mongo, for the Raspond- 
ents. 

JUDGMENT,.-—The fasts of this ease 
are few and simple. The plaintiff elaimed 
Bs. 1,039 on the strength of a.bond dated 
the 7th June 1911. The Trial Court found 
only Rs. 175 proved and gave а deeree 
for Rs. 303, ineluding Rs. 175 prinsipal, and 
Bs. i23 interest. (n appeal by the plaintiff 
the Appellate Court found the.whole elaim: 
proved and gave a desroa for the’ entire 
alain, namely, lis. 1,030. This samonnt 
is made up of Вз. 600 prinsipal and 
Rs, 430 interest, Having regerd to the 
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eirsumstanses of the aase the Appellate 
Court thovght that the defendants were 
entitled to Бате the desreo made payable 
by instalments and made the following 
order: — 

"|, therefore, aesept the appeal and'give - 
the plaintiff а deeree for Rs. 1,080 with 
eosts payable by instalments of Rs. 25 
every six months. The first instalment 
will be paid on the Ist of July 1918 and 
subsequent instalments every six months 
later." 

The plaintiff has preferred а second 
appeal against the decree of the lower 
Appellate Court and has raised the 
following two pleas in his memorandum 
of appeal, namely, (1) that the sound and 
proper disereticn has not keen  exereised 
by the lower Appellate Oourt, besanse 
the decree is раевей` in favour of the 
plaintiff appellant for the sum of Re. 1,030 
and ‘the instalments fixed are so ‘low that 
tae whole desretal amount eannot be satis- 
fied for‘the period of 23 years to «ome, 
and (2) that if this Hon’ble Court is not 
inelined to interfere on the question of 
instalments, ‘then а stipulation should be 
added to this effest that if the judgment- 
debtor will not pay one instalment then 
the whole. outstanding amount. will, in 
default of.ona instalment, be enforced. 

The question whieh we have to deeide 
is, whether в easa bas beeh made ont to 
justify an interferense with the diseretion 
exersised by the lower Appellate Court. On 
behalf of the respondents the case of Becky 
Sekhar banerjee v. Okoudhry Mattab ud- Lin . 
(1) зв relied проп, Jn that sase-an instal- - 
ment.deeree was paased and in seeond appeal · 
objestion was taken qnestioning the disere- 
tion of the ( ourt in passing sueh а deoeree, 
and а Division Beneh of the Caleutta High 
Court refused to entertain the obj-etion and 
made the following теша: к:-— 

i"We think that in .sesond appeal the 
question of. diseretion eannot now be gone 
into. It is perhaps somewhat anomalous that 
the deeree-bolder should be kept ont of his 
nioney for seven years, but, on the other band, 
he-bas already reeovered*a substantial sum, 
nearly double the amount of his original. debt, 
so that the. hardship карш gi is more 
apparent than. real." v KC 


(2) 1 Ed, Cus, 786; 15 0,.W.N, 1088, 


-INDIAN OASES. 


[1922 
' In the sare before vaa large portion of 
tke amount deeresd sonsista of interest and 
it eannot be said that the lower Appellate 
Court had not exercised its dissretion judi- 
sially. Although we are not prepared to go ' 
so far as to hold that, in sesond appeal, such 
а question sannot be entertained, we sre of 
opinion that, unless a very strong esse 18 
made out, this Court ought not to interfere 
with the diserstion exeroised by the lower 
Appellate Oourt. An unreported casa No. 
1406 of 1918 (21 Das v. Gumani) desided 
on the 30.h July 1918 by Mr. Jus ise Wilber 
force is relied on by the appellant, but the 
presise question raigsd before us does nof 
appear to have been raised before the learned 
Judge, and eonsequently there is no desision 
on this point in the judgment. ‘The desision 
in that ease, therefore, is'no anthority in 
support of the eontention of the appellant. 
We aesordingly dismiss the appeal with 

eosts, | 

2. Е. 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 

© Seoonn Онт Aeeg.n No. 757 or 1920, 
February 16, 1922. 
Present ; —Mr. Justice. Rafique 

and Mr, Jastiee Lindsay. ~>: 

GOPAL Das—Dergavant— ! 
APFEULANE И 

versus. 

SRI THAKUR GANGA BEHAR JI 
MAHAR: 1— Pu INTI PERU PONDENN 
Limitation Act (IX of 1905), Sch. І, Art. 20—Suit 
for declaration—Batry- of name in ' village papers in 


190'—Knowledge in 1¥.8—~Cause оў action, when. 
arises, 


The name of the defendant was fivab entered ан 
owner of the property in dispute, belonging to 
the’ plaintiff in uU , but the plaintiff first „became 
awa eof itein 19 ©; 

Held, that the right to sue for declaration accrued 
in .yikandthata suit brought in 1819 was well 
within time [p .4, col. 2.] 


Sssond appeal from a desree of the Addi- 
tional Judge, Aligarh, 
Mr, Pana Lal, for the "Appellant, 
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Masara, M. Г. Agarwala and Birmath Vy is, 
for the Respondent. 

JUDGMENT,— We have heard the learned 
Counsel in support of this appeal and are of 
opinion that the jadgment of the lower 
Appellate Court must ba maintained. 

The only poiat on whieh the judgment ‘of 
the Oourt below is impeashed is the 
ground of limitation. The eontention for 
the defendant-appellant is that the suit is 
time barred. 

There ean be no doubt that the prover 
Artiele applieable to the suit was Artisle 


120 of the Schedule to the Limitation 
Ast, The suit was a suit for a declaration 
of title. . 

The only question whieh has to be 
eonsidered is the . даа from whieh the 


plaictiff’s right to sue aserued. The plaint- 
iff, in paragraph 8 of his plaint, sets out 
the date on whish his right to sue 
.aserued as being the month of January 
1918 aud this suit was filed оп the llith of 
January, 1919, | 

Oo the other hand, the eontention is 
that limitation began to run from the year 
1901, sorresponding to the year 1302 Fasli. 
The reason why this latter date is put 
forward is beeause it was in the village 
papers of that year thatthe name of the 
defendant was first entered as being owner of 
the property in dispute, 

Both the Courts below sre agreed in 
finding that the propsriy in quastion is 
the property of the idol, who was the 
plaintiff in the suit, They bota agresd, 
moreover, that the defendant Gopal Das 
got possession of this land not advorasly but 
permissively, 
by: one of the pu-artes of the temple who 
was, in fast, the manager of the land in 
dispute. 

There вап be no queation, therefore, of any 
Adverse possession on the part of the 
defendant-appellant, Gopal Das, However, 
‘this is @ matter with whish-wa are not 
вопвәгпеї bere. The qusstion is, what is 
the date from whish it aan bs said that the 
plaiotiff'a right to bring asuitassrged’ Wa 
esonot agree with the sontention of the 
.defendant-appaellant that toe right to aus 
позгаві in the yaar 1901 19J)2, Тав mera 
entry in the village pacers wooll not of 
‘tself giva tne plaintiff a. eiusa of astion, 
and; ápsordiüg. to aat has been | 856 ont 
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He was let into possession . 
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. in the plaint, this entry in the village ‘papers 
‘made in the year 1309 Fasli was not brought 


to the notise of the plaintiff until the month 
of January 1918, when the yerifieation of 
the Settlement entries was going-on in the 


distriet. It was then, assording to the 
‘plaintiff's ease, that he’ besamé aware 
for the .ficat time that the name of the 


defendant was - reeordéd in the village 


In our opinion no: right io sue. ean, 
on these fasts, ba deemed to have'aserued 
to the plaintiff in the year 1309 Fasli. 
We think that the right to sue acerued 


in the .year 118 and this suit waa 
well within time. The ‘plea of limitation 
fails, us 


The only other point whieh has been 
mentioned in’ argument ‘is with regard 
to the lower OCourt/s desree. It‘ appears 
that the Oourt of firat instanee, although 
it declared the plaintiff's title, nevertheleas 
passed anorder for maintaining the defend- 
ani's: possession as manager. The lower 
Court thought that this was а wrong order, 
inasmuch as the defendant did not profess to 
bs in possessionas manager ‘bat was setting 
up an adverse Из. Wa agree with the 


‘Jearned Judge of the Court below that: the 


order of tte’ firat Court maintaining the 
defendant's possession was not a propet - one 
in the oiroumstanees. 
Tae result is that the sp eal fails and wa 
dismiss it with costs, ^ 
J. P, Appel dismissed, ' 


ренина е 
е Я 


PATNA HIGH COURT. 


or 1920," J 
. Marsh 9, 1922. ; 
Present : —Mr. Jastisa Ooutts and oM 
Mr, Justice Ross. : 
KAMLA PRASADC-—ApPPSLLANT 
"versus ` 
МАТНОХІ NAR -YAN SINGH AND 
: OrneRs—PLataT Fes N95 - 
Babu ОВ ЭЧА СН SAHAY ano 
otie: —D g« dives - Res одета, 
Hindu. Law —Monaging жа ыле © Alienate 


" 
„1 
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KBISHNANAND NATH ©, RAJA RAM SINGH. 
! Jamily property—Legal- necessit y— Consent of other mem- 


‘bers implied—-Mortgage—No title in mortgaged prop- 
-erty—Title subsequently coming—Mortgagor, duty of. 


The head of a joint family cannot mortgage the 
‘joint family property without consultation with 
and consent of the other members, but where in a 
suit: legal necessity is proved it.is unnecessary to 
prove. consent because in such a.case.this is implied. 
` Whore a morigagor mortgages a certain property 
as having aright to do so but in fact has по such 
Yight and subsequently title to a portion of the prop- 
.erty comes о him he must make -good his repre- 
sentation to.the extent of the property which:comes 
to his hands. ‘ 

Appeal from a deeision of the Distriet 
Judge, Arrab, (Shahabad), 

Messrs. К. Р, Juyaswal and М. N. Sen, 
for the Appellant. 

Мт, Siva Saran Lal, for the Respondents. 

JUDGMENT, 

Оорттв, J.—This was а suit brought.on a 
Amortgsge-bond for Rs. 500 exeented by 
.Kamla Prasad, defendant. No. l, as the karta 
of. ће joint family.and sertifisated guardian 

.of.his minor brothers. The anit was deereed 
in the.Caurt of first instanse on eontest as 
,against.defendants Nos,.2 to 5 and ew parte 
-ageinat.the other defendants; but on appeal 
„to the District Judge tbis desree has been set 
„asido and a deeree.has been passed ex parte 
‚ав pgainst the defendant No. 1. 
„ Tha prinaipal questions whiah arose in the 
suit were, whether thers was any legal 
necessity far.the loan and whether the defend- 
ant No. 1 was the karia of the family. 
With regard to the question of the defendant 
No. 1 being the kasta of the family there 
appears to be no doubt that this is so, but as 
regards legal necessity the learned Distriet 
Judge has found that there was no proof of 
legal necessity except in regard to a sum of 
Rs, 160, and he says that if the bond had 
been otherwise в good bond asa mortgage of 
joint family property..he would have passed 
a mortgage.deerce for Rs. 160 with interest 
at the bond rate against all the defendants; 
but he found that there is a defeat in the 
bond -inasmueh as Kümla "Prasad executed 
it as karta and certifiaated gnardian of his 
brothers. „Ав the learned  Dístrist. Judge 
has said the law ія that the head of a joint 
family -eannot mortgage .the joint family 
property without ‘consultation with,” and 
sonsent.of,the other. members, but where legal 
пваевайу is proved it is unneegssary to prove 
. «onsent, besauge this will he implied as inthe 
present ease, If Kamla Prasad had exoeüted 
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the ‘bond as karta‘of-the family the consent 
of the other members would have heen 
assumed, Боё one of the other membere, 
Lashmi Narayan, was of вде at the time of 
the exeention of the bond and Kamla Prasad 
.exesuted the;bond as certificated guardian 
‘of Lashmi Narayan; and, as the learned 
'Distrist Judge very justly remarks, this 
recital in the -bond -negatives all idea of 
eonsent of Lashmi Narayan, so that ‘there 
is a defeat in the bond. There san be no 
doubt that the view of the law which has 
been taken by the learned Distrist Judge in 
the matter of the deeree against the defend- 
ant No. l is the  sorreet view. Kamla 
Prasad mortgaged a eertain property -as 
having aright to do so; be had in - fast, 
however, no title but as title to a portion ðf 
the property has now come to him he must 
make good his representation .to the extent 
-of the property which has-some to hia hands, 
This is undoubtedly the aorreot view of the 
law and the learned Distriet Judge has 
rightly passed an ez parte desree ‘againat:this 
defendant. ` | 

І see no reason to interfere aud «would 
dismiss this appeal with oosts,  ' е 
Ross, J. —I agree. 


P. D. Appeal dismissed, ` 


ALLAHABAD HIGH COURT. 
First Отуп, Aperan No, 801 or 1919, 
February 15, 1922. 
Present :— Mr, Juatise Piggott and 
Mr. Jastioe Walsh, 
KRISHNANAND NATH KHARE = 
PLAINTIFF ÁÀPPELD:NT - 
versus . ? 
RAJA RAM BINGH—D:FENDANT— 
REsPONDZNT, коа 
Hindu Law-—-Joint family—BManager, position of— 
Promissory-note executed by manager — Other members, 
whether can question. 


The position of the head of a joint Hindu 
family is not the вате as that of an ordinary business 
agent and, according to the true view, & joint Hindu 
family being a legal person according to Hindu 
Law, lawfully represented by and acting through the 
managing member or head thereof is included 
ordinarily in the term “a person” [p 151, col 2]. 

A joint  Hifidu family can .execute a 
negotiable instrament through its manager, and 
its other members cannot ‘escape ligbility on the 
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ground thatit was not made or signed by them 
‘although it is open tothem to raise the question 
"whether the promissory-note was in fact made for 
family .purposes or as a braach of trust by the 
person whose signature appears thereon for and 
on behalf of the joint family [p. 152, col. 1.] 

First appeal from a desree of the Sab. 
ordinate Judge, Gorakhpur. 

Messrs. Narayan Prasad Asthana and Durga 
Oharan Singh, for the Appellant. 

Dr, Surendro Nath Sen, for the Respond- 
ent, 


JUDGMENT.—This is а suit brought 
upon a promissory.note of 1917  whish is 
admittedly a renewalof а previous promis: 
sory.note of 1914 whish in itself was s 
renewal of a previous promissory.note of 
1911. The promissory-note in snit was 
made by one defendant only, namely, Babu 
Ram Baran Singh. The suit is brought against 
Babu Ram Baran Singh and also his brother, 
Babu Raja Rim Singh, upon, the ground 
that the note was made by the defendant 
Babu Ram Baran Singh ss head and шап. 
ager of a joint Hindu family of whish his 
eo-defendant, Babu Raja Ram Singh, was 
an adult member. The Kayastha Trading 
and Banking Corporation, Limited, ware also 
‘made defendants as the original payees and 
‘endorsers in favour of the plaintiff. It 
appears that both the brothers, Babu Ram 
Baran Singh and Babu Raja Ram Singh, 
were makers of the original promiasory-note 
of 1911 of whish the promissory-note of 1914 
was the first renewal." This fact may be of 
impartanse проп the question whether the note 
sued проп was in fast made for and on behalf 
of the joint family, of whish the defendant 
` Babu Bam Baran Singh was maniger, for 
family purposes so as о bind the members 
of the family The suit has bosn dismissed 
by .the ‘Subordinate Judge.on the ground 
that tliere'is no sause of astion against the 
defeadant Babu Raja Rim Singh, for the 
reason that his name doas not appear аз а 
party to tha promissory note in suit or as 
one of the makers thereof or, in other words, 
жо quote the language of Lord Baskmaster 
‘in the report of the ease desided by thairc 
Lordships of the Privy Couneil relied upon 
„һу -the Oourt below, upon the grouad that 
“the name of Baba Raja Ram Singh was 
, not .disslosed. In arrivinge at that воп- 
“elusion, the Court below has relied entirely 
роп the jadgment of their Yordships i in the 
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e132 ої  Sadasuk Janki Das s, Kishan 
.Pershad (1) and, partienlarly, upon the 


‘prinsiple there laid down as follows : —" [t 
is of the utmost importance that the name 
of а psrson or firm to ba sharged upon a 
‘negotiable dosument should bs clearly stated 
on the fase. or on the bask of the dosnment, so 
thatthe responsibility is made plain and ean 
be instantly reaognised as the dosnment passes 
from hand to hand." In our opinion tha 
prineiple has no applieation to the вава of 
a joint Hindu family whish if is sought 
to make liable through the signature of the 
mbànaging member thereof, The position 
of the head of the joint Hindu family 
is not the same as that of an ordinary 
business agent and, acsording to the true 
view, a joint Hindu.family being a legal 
person aosording to Hindu Law, lawfully 
represented by and asting through the 
managing memberor head thereof, is inelud- 
ed ordinarily in the term "a person", In 
other words, а promissory-nofe, aesgrding 
to the definition sontained in seation 4 of 
the Negotiable Instruments Ast, is an in- 
strament in writing eontaining an unsonli- 
tional undertaking to pay а sertain sum of 
money signed by the maker and the question, 
in the event of the person in whosd favour 
such dosument is given or into whose hands 
it may fall, ina case of an alleged joint 
Hindu family, is whether ench a joint 
Hindu family, is in fast the maker or 
only a member thersof who happens to 
have signed the dosument. Assapting the 
prinsiples laid down in the authority referred 
to, wa are of opinion’ that they hava no 
applisation to the ваза bafore us. ‘We are 
content to adopt, without rapeabing at length 
the judgment of Mc, Justise Shephard in the 
sass of Krishna Ayyar v. Krishnasamt Ayyar 
(2). The principle assspted by the majority 
of the Madras High Court in that desision 
has baen inferantially. asssptel by tha 
"Bombay High Court in the ваззв of 
Krishnashet v. Hai Valjibhatys (3) and also 
_by tha Cileatts High Оолгі in tha e393 of 


(0) 50 Ind. Cas. 216; 46 О. 663; 22 C. ‘LJ, 3433 
17 A. L. 3 405; 25 M. б, T. 258: 36 M. L J. 443; 21 
Bom L.R.605 LU. P L R. (P.C) 37; 1319 wv. 
W. N. 810; 230. W. N. 937; 10 L, W. 143; 43 Т.А, 

» 33 (Р, С.) 
с) 28 M. 597 at pp. 604 to 628, 8 Ind, Das (к. а,) 


Xa) 20 B. 483; 10 Ind, Dec. (ч, з.) 839, 


i? 


CoD 


, ` ustoma and traditions of the law of 
' joint Hindu family; but the 
„һе latent ambiguity involved in the mere 


of law. ` 
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" Bosinab Chdndro De v. Ramdhon Dhor (4) 
‘and we are’ coníent to follow the view taken 


| in these three desiaions. 


` Tt ig extremely 9:016 to see how any 
: other view eould be made to work con. 
` sistently with the ordinory methods of 
` business and with the established prineiples 
If the view taken by the, lower 
Court was sound, it, would be neses ary 
i to require every person who was supposed 
to be ` в member of a joint Hindu family 
‘ from whom ' it was desired to take а pro» 
' missory-note, to' sign a dosument, inelud- 
ing, presumably, even infant shildren in 
‘some way through their guardians, This 
“would make, it almost impossible, for all 
. prastieal | purposer, for a joint Hindu family 


‘to make payments or take eredit by giving 


е 


t 


‚ transastions upon the basis of this 
, being а sorrest one, ' 


‘&  promisgory-note 


at all, whieh ean 
"hardly be the intention of the Legielature 
‘and, the Negotiable Instruments Aet. The 
' only other altervative would be to relegate 
“the question of the liability of the joint 
family to the Exeeution Court, to be 
‘desided there as а substantive issue of 
, faot, even although a member of suoh family 
' had been joined as defendant to the suit 
© and a decrae had been given in his favour 

Ul 
' exempting him from liability. 

No doubt, from one point of view praetieal 
difficulties may be pointed cut in eommereial 
view 
All ore ean вву is 


, that it seems to be an insidenae of the 
diffisulty of spplyiug the legislative prc- 
"visions of Western Law to the ansient 


the 
misohief of 


‚ Signature of the managing member of ‘a 
. firm oireulated in the market, even although 


“member for and on behalf of 


he шву have signed as such mansgi g 
the joint 
family as a whole which һе represente, 
would stil remain, .inasmush as it would 


"always be open to the other members of 


the family ёо’ raite ihe question whether 
the promissory.note was in faet made for 
- family - “purpoées or 85.8 breash of trast by 
the persons’ whose Signatures appeared 
thereon for and on  bebaif of the joint 
family, The suit having been dismissed ag 
agains¢ the defendant ‘Babu Raja Ram 


(4) 11 6, W, N..188. 


INDIAN. CASES, 


[1922 


Singb as ' diselosing no eatisé ‘of. astion, it 


‘must go bask to be tried upon the merits, 


Inssmush as the point raised is в. snb: 
‘stantial арб” imporfant ote and: this 
partisular defendant raised it in his own 


‘behalf and obtained a deoree in his own 


favour, we think he must pay the eoste of 


‘this appeal. 


AR Appeal allowed. 


‘PATNA HiGH COURT. 
APPEAL FROM APPkLL.TE DECakE No, 556 
or 1: 20. 
February 20, 1592, 
Presentz— Mr Justiee Coutts and : 
Mr. Justice Rose, 
Lola MURLIDHAR-—PLAINTIE? — ` 
APPELLANT ` à Buy 
versus i 
SURAT LAL i LOWDHTRY акр 
OTHER» — DEFE "Danis — RerPO рЫҺТВ. 
Mortgage Occupancy holding, non-transferable = 
Rent-decree—Eaecution purchaser of holding in rent. 
decree, rights of Encumbrance— Mortgage-decree— 
Purchaser, execution of mortgage-decree, right of— 
Redemption, 


A purchaser of a non-transferable occupancy 
holding in execution of a rent-decree purchases the 
holding itself and is entitled to'take the holding free 
of encumbrance, if, in fact, there is no encumbrance 
valid in law outstanding against it which it is 
necessary for him to annul. 

A mortgage of a non-transferable occupancy hold. 
ing is of no effect against the holding or the per- 
son who purchases the holding in a rent execuion 
and & subsequent purchaser of the hoiding in execu- 
tion of then ortgage deciee is not entitled to redeem 
the holding from the purchaser of the huldiug in 


the execution of the rent-decree. 


Appeal iruma& decision cf the District 
Judge, Durbbapga. 

Mesers, Kulwant Sahcy ard Shtveshear 
Deyal, for the Appellant. 

Mr. S, №, Bose for Mr. S. О, Мінет, for the 
Reepondente. 

JUDGMENT. 

Ross, J.— The plawtff is the рогоћавек 
of a non- transferable ossnpaney hold. 
ing in exeentión of a deeree on а mortgage 
exeonted in his favour by tbe'orngin&j 
tenant, The defendant is #Ье рохеһавег ор 
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the holding in exectition ofa dearee for rent 
obtained. by the landlord against the plaintiff's 
mortgagor, after the mortgage.deoree was 
‘passed and before if was exeauted. Plaintiff 
elaims to redeem the defendant, and the 
question is whether he is entitled to do 
80, : ' ы 
The learned Distrist Judge on appeal 
decided against the plaintiffs elaim and in 
my opinion rightly. The purohager in execu- 
tion of a rent deeree purehasea the holding 
itself and is entitled tosay that he takaa the 
holdirg free of eneumbranse, if, in fxer, 
there is no enaumbranse valid in law out- 
standing against it whieh itis necessary for 
him to annul, This holding is non transferable, 
The mortgage was a.transfer and was, there. 
fore, of no effset as against the holding or the 
peraon who purahases the holding in & rent 
execution. Sush а mortgage cannot effeativ:ly 
ereate a lien in limitation of the interest of 
the original tenant. It would operate not 
by forse of any title to the holding ereated 
thereby but by way of estoppel. In my 
opinion, therefore, the holding stands free of 
eneumbranse and the plaintiff ia not entitled 
toredeem. ' ; 


The appeal must bo' dismissed with 
eoeta, ' . 

Courts, J.—1 agree. E 

3. P, 6 


Appeal dismissed. 


LAHORE HIGH COURT. 
8: со..р Civif Arpean No. 723 oF 191. 
November 4, 1521, . i 
Present :— Mr, Јавіїве LsRossignol, 
RAHIM BAKHSH--DzriNDAMT 
— APPELLANT 
: tersus 
MOHAMMAD AYUB A8ND'ANOTBER— 


PL- iN 1RFs— RE PONDENTS, : 
' Stamp Act (11`0] 1890), 8 85—Unstamr*d. docu. 


ment lost— Penalty- Secondary evidence—Admission ` 


of document. E 27 


Section Аб of the Stamp Act prohibits the ad. 
' ‘mission in evidence’ of any unstamped document 
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but it does not cover the case of a copy of a 
document, [p. :54, col. 1,1 

Where primary evidence of the contenta of & 
document is inadmissible, secondary evidence of 
that primary evidence can be in no better position, 
Ip. 154, col + j 

Plaintiffs sued to recover money from defendant 
оп an unstamped bond executed in their bahi. "he 


-bahi was presented in Court with the plaint anda 


copy ofthe bahi entry. The copy was compared 
by the Cle k of the Court with the bahi entry and 
was certified by him to һе a true copy 
The plaintiffs then carried off their bahi which 
shortly. after was stolen as they alleged Defendant 
alleged that the bahi entry wasa fo:gery and that 
being unstumped it was inadmissible in evidence: 
Held, that there was no legal authority for 
admitting the copy of the baht’ entry as secondary 
evidence. on payment of duty and penalty at в 
time when the original was not before the Court, 
inasmuch as the proviso to section 8 of the 
Stamp Act did rob apply to a copy of an unstamped 


dooument. 
A clerk cannot admit a document in evidence, 


that is a task reserved for the Court. [p. 154, col 1,] 


Sesond appeal from a desree of the 
Additional Distriet Judge at Lahore, dated 
the 26th Jaruary 1921, affirming that of 
the Mansif, First Clase, Kasur, Distrist 
Labore, dated the 4th Ostober 1920, 


Dawan Mehr Ohand, for the Appellant, 
Ur. 9. О. Nararg, for the Respond. 
enis, ; : 


JUDGMENT.—In this oase plaintiff 
sued to reeover money from defendant on 
an unstamped bond exesuted in their 
baht, The baki was presented in Court 
with the plaint and а сору of the bahi 


entry. The eopye was eompared by the 
Olerk of the Court with the baht entry 
snd wes sertified by him to be a true 
вору, 


The plaintiffs then ezrried off their batt, 


whieh shortly after was stolen, as they 
alleged. 
Tne defendant alleged that the бам 


entry whioh is found to have been a 
bond was a forgery and that being un. 
stamped, it was inadmissible in өті. 
dense. 

Tbe Courts below have deoreed ‘for the 
plaiutiff and the defendant has preferred 
thia second appeal. 

The "Munsif and the Appellate Conrt 


have distinguished eases in whjeh it was 
held that a lost unstamped doenment воо 


‘not be proved on payment of the stamp 
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and penalty from the present sass on the 
„ground that, in «those eases the dosument 
-was lost ‘prior to ` ће institution of .the 
suit, whereas- in this ease the dosument 
-was prodused in Conrt. The ‘learned Dis- 
-trist.Jndge weites : "It appears to me 
‘that its produetion suffises to render the 
‘dosaument adniissible in evidenes, even 
though the penalty had not .been paid at 
the .time.it was lost,” 

ТЕ is sertsidly very  insorrest to say 
"that a doeument needs only to be pro- 
".dnesd to be admissible in evidence; if that 
»were sorreoí, ‘avery  doeument. produeed 
:would be admissible, Seation 35 of the 
‘Stamp Ast prohibits the admission ‘in evi- 
“dence of any ‘nnstamped document and the 
proviso sets forth the sonditions on whiah 
„в .adfective dosument may Фе. admitted, 
„but i5 -does -not cover the-ease. of a&.eopy 
of & dosument and further enjoins that 

no dosument san be admitted till after 
‘payment of the duty and penalty. 

.. A elerk eannot admit a doeument in 
evidence; that is a task reserved for the 
Gourt, and up to the date of the dis- 
&ppearanee of the bahi по sneh order of 
“admission had been passed by the Trial 
Oourt, Hense, I hold that there is no 
legal authority for admitting the вору of 
the ‘baht entry as sesondary evidenes on 
payment of duty and -penalty at a time 
when the original was not before the 
Court, ` 

. The next question is, whether sesondary 
evidenee san be given, of the bah: entry, 
.and here I must hold that, where the 
‘primary evidense is inadmissible, sesondary 
evidence of that primary evidense aan be 
jin no better position, cf, Kallu v. Halki 
(1), for all 
sould show was that the primary evidense 
: was inadmissible, being unstamped.. In 
this ease itis admitted that the primary 
avidense was unttamped, 

Sestion 65 of the Evidence Act states 
that any seeondary evidenca may be given 
that .a doeument is lost, but that вевопӣ- 
‚ату evidense would inoludb evidence that 
the primary evidenos was unstamped and, 
therefore, sould not be aeted upor, cf. sestion 
35 of the Stamp Ast, ; 


(1) 18 A. 295; A, W. N, (1596) 68; 8 Ind; Dec. 
(a в.) 908, ~ ; 


that the sesondary evidense 
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In this view Iam eonfirmed by Sennandan 
v. Kollakiran (2) and Kopasan v, Shamu 
3). 
s For these reasons, I must aesept this 
appeal and set aside the -desree of 
the Oourt below and dismiss һе suit, bnt 
as the cireumstanees of -the газе are во 
pesuliar, I direst that partiesbear their own 
sosts throughout. 

Appeal accepted. 


7. Be - 5 
(2) 2 M, 203; 4 Ind. Jur. 499; 1 Ind. Dec. (х. в.) 


416. 
(8) 7 M. 440; 2 Ind. Dec: (x. s.) 891, 


PRIVY COUNCIL. 
APPzAL FROM тнє. CaLcorra Hieg Court, 
April 19, 1921. 
Present :~Lord Buskmaster, Lord: Dunedin, 
Lard Shaw.and Sir John Edge. : 
GOBINDA OHANDRA PAL (4 LUNATIC) 
AND OTHEKS-— APPELLANTS 
versus E 
KAILASH OHANDRA PAL (prom) 
AND OTHERS — RESPONDENTS, h 
Compromise-—-Minors—Procedure—Privy 
Appeal. 


Council 


In Privy Council appeals where it is desired -to 
bind persons under disability by a compromise, it is 
of the utmost importance that there should be 
clear expression of opinion by the proper Court in 
India that such compromise is & beneficial оце for 


those persons. [p 155, col 1]. К i 

Petition to resord and approve а «ompromise 
of appeal against a deered and judgment 
of tbe Calsutta High Oonurt,-affirming that of 
the lower Court. . 
` Mr. Рие, #ог the Appellants. 

Mr. E. B. Ratkes, for the Respondents. 

JUDGMENT. 

Tos» Ввоёмавтев, — Тһеіг Lordehips are 

unable to entertain this petition and regret 


‘that a prosedura should have been -adopted 
‘by ths High Oourt 


whish will -delay the 
ultimate judgment and insrease the ex- 
pense. In truth, their Lordships are not 
їп са position to deside. whether - the terms 


г 


"of 


' panetion are beneficial to the parties who 


“the desired order, 


‘requisite assurance that they have 
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compromise  whish they are arked to 


are under в disability, nor can Oounsel 
who appeared before them give them the 
been 
able to investigate all material matters, 
and that the Board oan safely ast in making 
АП such questions are 
essentially and necessarily the proper subdjest 
for consideration of the Courts in India, 


-who arsin & position fo institute the en- 


quiries, to ask the questione, aud to 
obtain the information whieh must always 


: be required before sanstioning proesedings 


' the burden, as was done in the 


- on behalf of people who are unable to 


assent for themselves, In rare sasea it 
may Бе possible that this sould bedone 
here, and in their Lordships’ desire. to 
avoid the multiplication or prolongation of 
proseedings, they may oosesionally assept 
ease of 
Sakinabat у. Shtrinibar (1), bat this is not the 


'regular and usual sourse, and in this ease 


they are unable to adopt it, In all cases 
where it is desired to bind persone under 
disability . by a eompromisa, it is of the 
utmost importanee that there should ba a 


‘elear expression of opinion by the proper 


. Court in India that sueh eompromise is a 


benefieial one for those presona, 

The petition must stand over until the 
proper eertifeate hag been obtained from tha 
High-Gourt. 


J. P. Petition adjourned, 


Solieitors for the Appellants.— Messrs, 
Barrow, Rogers and Nevil, 


Solieitora for the HRespondonts.— Mensrs, · 


Т, L. Wilson and Co. 


- (1) 55 Ind. Case943; 47 I. A, 88; 11 L, W. 486; 


8S M, L. J, 43 (1920) M. W. М, 311; 18 A. 
L. J. 499; 22 Bom, L, В. 5652; 2 U.P, T, R. (P. C.) 
107 (P. С.). 
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MADRAS HIGH COURT, 
бесонр Отт. Aprea №, 1404 ов 1990, 
Oetcber 18, 1921, 
Present:—Mr. Justise Kumaragwami Baatet, 
November 4, 1921, 

Present: — Mr. Justiee Krishnan and 
Mr. Justiee Odgers. 

‚Р, RAMA PATTER—PrauNTIFR — 
APPELLANT 
versus 
А. VISWANATHA PATTER AND OTHRRS—— 


DzrsxDAnTS— RESPONDENTS. 

Hindu Law—Joint family—Debt incurred by 
manager for benefit of family, nature of~Contract Act 
(ІХ ој 1872), s, 25—Promise by junior member io 
pay, whether — enforceable —Promissory-note—Barred 
debt— Liability. 


In the case ofa joint Hindu family, the debts 
contracted by the managing member for the joint 
family are binding on the joint family, but in 
enforcing the debt the liability of the membera of 
the family is not personel, the liability being 
limited to the extent of the joint family property 
in which they are interested. [p, 160, col v.] 

D.&nd his sons, Р. and Н, constituted a Hindu 
joint family: D.borrowed:money from the plaint. 
iff for the family: On llth September 107 a 
balance was struck and acknowledged by D. Deal. 
ings with the plaintiff went on and on 16th 
September 1910, during the absence of D., P, and 
his mother, in order to eave the bar of limitation 
signed an acknowledgment of the debt in the 
plaintiffs acconnt-book, The dealings with the 
plaintiff continued and on 4th September 1918 
accounts were settled and F, and his mother 
during the absence of D, signed a promise to 
рау the amount dne, Plaintiff brought the present 
suit to recover on the said promise: 

Held, that as the debt contracted by D.for the 
joint family was а debt due by the members of the 
family within the meaning of seotion 26 of the 
Contract Act, the prdémiso signed by /^ and his 
mother undertaking to pay the debt wag binding 
on them, and they were liable, [p, 180, col, 1.] 

When в promissory-note is executed in respect of 
transactions which have gone on for some years 
and the items consist of advances which would be 
barred and of subsequent dealings, the settle- 
ment cannot be impeached ns to the items which 
but for the settlement, would be barred, sa lone as 
there is no fraud or mistake, [p.161,col 1] — 


Sesond appeal preferred against a desrca 


‘of the Distriet Oonrt, Sonth Malabar, in 


Appeal Suit Nc. 473 of 1919, preferred 
against a deoree of the Oourt of the 
Additional Diswiet Munsif, Palghat, in 
Original Sait No, 27 of 1919 (Original 
Suis No, 369 of 1916 on the file of the 
Uourt of the Prineipal Distriet Малай, 


‚ Palgbat). А 


This sppeal soming on for hearing on 
the Lith and 12th of August. :1921, проц 
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perusing the grounds of appeal the judg- 
menís and desrees of the lower Appellate 
Court and the .Conrt of first instances, and 
tha material papers in the snit, and upon 
hearing the argumenta of Mr. О, V. Anant«. 
krishna Айат, for the Appellant, and 
of Mr T, R. enkatarama байт, for the 
sesond.and third Respondents, and of Mr. 
0. V. Mahadeva Aiger, for Respondents Nos. 1 
to 3, and the fourth respondent vot appearing 
in person or by Pleader, and the case having 
stood aver: -for sonsideretion till the 19th 
of august 1921, the Oourt (Krishnan and 
Odgers, JJ4) delivered the following 
. JUDGMENT, 

KuusHNWAN,J.— Tho two asknowledgmonts 
made by defendants Мов. 1 and 2 ia the 
aeeonnt book; Exhibit B, are of no avail 
to save limitation .againet the joint family 
or against defendants Nos.. 8 and. 4, who 
were no parties to those asknow!elgmente, 
The Distrist Judge has found on the evi- 
denge in this sase that defendant No. 3, 
the father and. managing member of the 
. family, never ‘ceased -to be the. manager, 
and never ` authorised’ any опе else 
to ast for him to manage and never held 
out any опе as acting for him. This isa 
finding of ‘fast wri», I think, -we must 
assept in second appeal. It war, however, 
` eontended that, even apart from any an- 
thority given by the third. defendant, his son, 
the. first defendant, was entitled under the 
Hindu Law toast as the manager of the 
family in the,absense of his father in Burma 
and. elsewhere. For this position, relianee 


was plaeed on the'rulink. in Mudit Narayan | 


. Singh v. Ranglal Singh (1) and onthe terts 
sited therein, partisularly on that of Harita, 
The ruling itself is not applisable, as in 
that ease 16 was found that the younger 

` үлөр Бег .had- been pot forward by his 
elders, as the maraging member, The text 

of Harita so faras it is relevant here (as 
translated by Setlur), saya that if he (the 

_manager) is remotely absent, the eldest son 

„may manage the affairs of the family, Sea 

.Betlur, page 217. The words remotely 
absent” are vague in thejr import, and I 

thick they eannot be sonstrued во as to 

bring within their seope the esse of a 
maneger who,.thougb absent from h'a home, 

'ea3 in démirespondenee with the junier 


‚ (D 90 0,197, 
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members and was sontrolling the manage. 
mont, 23 the Distriat Judge finds was the 
ease here. No retisnse was plasedon this 
text in the loser Courts, and, therefore, the 
queation has not been properly threshed out on 
fast; 15 is, therefore, suffisient to say that 
plaintif has not proved that the frat defend- 
ant, the eldest son, had authority under the 
Hinda Law to bind the family by his asknow- 
ledgments. 

The question still remains how far defend- 
ants Nos, 1 and 2 are liable on their promise 
to nay the amount due on lith September 
1918. I think they are liable. 16 is 
eoneeded the words used therein olearly. 
amount to a promissory note, for they say 
"we have hereby promised onariening thia 
to give on demand Ra 1577-45, the 
balanee amount, with interest at Re, L per 
oent, from this day" ani so on. Viewing 
this dosumenb as a promissory-note, the 
exeentants of it must be held to be liable 
on it unless they prove that there was no 
consideration for it. This question should 
not be eonfused with the other question how 
far it was a valid asknowledgment against 
the family; 1 have already held that it was 
not, as the signatories were not authorised 
agents of the family toasknowledge. Taking 
it аз a promiseory-note, does the evidense 
here establish that there was no eonsideration 
forit? Тһе amonnt mentioned in it no 
doubt ineludes the sum of Rs. 1,024 5 6 and 
interest due by. the father to the plaintiff 
on asecunt of hia dealings on behalf of the 
family and acknowledged by him to be 
eorrest in Exhibit A on 16th September 
19.7, or as mueh of if as has not been 
paid off. The dealings were subsequently 
aarried on by defendants Nos. l and 7, pro. 
fessedly, no doubt, on bebalf of the family 
and. for themselves, for ` the aseount was 
etianged into the names of defendants Nos, 1, 
2 and 3 in the plaintiff's books It-is the result 
of these deslihgs, taken with previous debt 
that amounted to fis, 1,577 and odd insluded 
in the promissory note, Ont of that sum, 
it is elear that both the defendants were 
personally Mable for the items on the debit 
sile in the aesonnt after the lóth September 
1907, when the father seasead to have dealings 
and they began the dealings; the eredit 
items would be {taken towards toe old debt, 
Tha amount of it has not bren ateerained, 
but it is apparently not yery large. Though 
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defendants Nos. land 2 acted on behalf of 
the family in entering into those dealings, 
they would besome personally liable for 
the amount, on the finding that the family 
was not liahle as they had no power to‘act 
on its bebalf, The bulk of the amount 
ineluded in the promissory note was no doubt 
the old debt that the father insurred, with 
interest added to it as appears from the 
account, For that portion of the note 
amount, though first defendant was not 
originally personally liable and second de. 
fendant was not liable at all, the whole of it 
was admittedly binding on the family prop- 
erty ineluding the first defendant’s share in 
it; in other worde, it was a debt realisable 
from firat defendant’s joint property. The 
note being executed thus for asum partly 
realisable from his property and partly from 
his person, it seems to me there is full son- 
sideration for it so far as the lst defendant 
is eonserned. Even if we suppose the original 
family debt was not ¢aved from limitation 
even as against defecdants Nos. 1 and 2 by 
their asknowledgment of September 1910, 
the note would still be saved from being 
void against him under seetion 25 of the 
Contrast Ast, both  besause his personal 
liability for- his own dealings as to which 
there ‘is proper eonsideration remains un- 
affested by limitation and also besause under 
sdeticn 45, clause (3), an agreement to pay 
а time barred де! 6 is suffisient to aoristitnte 
а contract, 1% eas argued that the liability 
of a member of а joint family to have his 
joint property sold for а debt contracted 
by the mansger for a joint family purpose 
and binding onthe joint family property is 
not an obligation that ean be described as a 
debt within the meaning of sestion 25. No 
authority has been sited to support this argn- 
ment. No doubt it sas ruled in Narayana 
Ohettiary. Veerappa Chettiar(1), thata son was 
not “jointly bound” with his father within the 
meaning of theBankrupicy Law of Singapore; 
bat that is not the question here at all. The 
question here is whether a liability to have 
one’s joint property sold for а sum due is not 
a debt within the meaning of sestion 25, 
elause (3). 1 am inelined to think it is. 


(2) 85 Ind. Cas. 918; 40 Me 681; 20 M. L T," 
8.8; (19.6) 2 M, W. N. 271; 4L, W, 422; 81 M, L` 


d. 886, ME 
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Tho word "debt" does not necessarily imply 
an obligation sreated by the debtor himself, 
as argued by Mr. Vevkatarama Sastri; we 
have deorea debts imposed by Courts, for 
example, Debt is defined as “a sum payable 
ia respeot of a liquidated money demand, 
recoverable by aetion " See Stroud’s Jndisial 
Dictionary on page 471, 2nd Edition, and the 
eases cited there, On this view there is 
no doubt that thera was eonsiderstion for 
the promissory-note, and it is enforeeable 
against the first defendant, It is then equally 
enforceable against the second defendant, the 
other exesuiant of it, aa it i8 not necessary 
in law that sonsideration, shonld move to 
each exesutant separatély to make the note 
binding on' him or her, It is auffisient if 
there was sonsiderstion for the instrament 


‘as а whole, for itto be enforseable against 


all exesutants, Furthermore, in this casa 
there was some consideration maying td the 
seaond defendant herself for the note, viz , the 
amount due by her on the joint deslirgs of 
herself and her son after 1907; and inade. 
апаву of eonsideration is not a ground for 
avoiding &eontras'; vide Explanation II of 
sestion 25 of the Contrast Aat, 

1 would, therefore, confirm the decree of the 
lower Appellate Conrt and ‘diswias the 
second appeal with costs as regards defend. 
ants Nos, 3 and 4, but allow the appeal and 
restore the Munsii’s deeree as regards dec. 
fendants Nos. 1 and 2 with gosts in this and 
the lower Appellate Court, i 

Орвеһв, J.— This is a suit to resover money 
due on an aeacunt, The third d.fenóaot is 
the father of first and" fourth defendants, and ` 
the manager of & Mitakshara joint Hindu 
family eorsisting of first and fourth de!eud. 
ants and himself, ‘the seeond defendart ів 
hia wife,and motherof fimt and fourth de. 
fendants. The father, (third defendant), had 
ineurred debts for family nesessity to plaintiff, 
He served a period of over three years’ im- 
prisonment from 903 or 1-04, The dealings. 
began in 1901. On 16th September 1:07, 
while third defendant was in jail, aesonnta 
were adjusted and bslanea struek by third ` 
defendant and pgaintiff and asknowledgel 
by the former (Hxhibit A). Subsequently, 
third defendant was released from jail, bn§ 
did not return to his family; it appears that 
he waa living in Rangoon, Ол lotheSaptem- 
ber 1910, second defendant and her son, first 
defendant, who had juet then attained 
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majority, signed ths following statement 
Sinso the bar of limitation is approaching, 
ste. " 


m on l4th September 1913, 
the same two parsons exesuted a promissory- 
note to plaintiff in the following teras: "We 
havé hereby, ete; Two questions have been 
argued, (1) Do the above operate as valid 
acknowledgments i in order to save limitation 
against defendant No. 3 as managor of the 
family ? (2) Do the abova opsrate in any 
event against defendant No, 2 and defendant 
No. Y personally ? 


' As to (1), relianes is first plased ona 
text. of Harita (Setlur, page 217), where it 
is said: "But if he (eldest member} ba desay- 
ed, remotely absent or affi ated with disease, 
Ist the eldest Son manage the affairs as he 

‘ pleases.” Also on Mudit Narayana Singh 
v. Banglal Singh (1), where it was desid- 
ed "that à younger member of a Mitakshara 
family may deal with family property for 
family neseassitry, whenever he is put forward 


to the outside world by the elder members вв, 


the mansging member," The ficding of the 
. lower Appellate Court is that defendant 


о. 3 never ceased af any time to фе: 


manager, and this finding is based on a 
voliminous ‘sorrespondense carried on 
between thoe*defendants - with regard to 
family. affairs "while defendant No. 3 was 
absent. It is diffisult to sea how third defend- 
ant's absence i in Rangoon oan justly bs said 
to make him ' ‘remotely: absent” in modern 
days with all the conveniences of modern 
eommunieation. It is equally 0189016 to seo 
how defendant-No. 1 was ever put forward 
fo the outside world as managing member, 
lagree with the Disiriet Judge that mere 
payment of rents by defendant No. i and 
deeem No. 4 is insufficient to show this, 


' Füriher, i in Ранї Hart Premji у. Bakam- 
okand (3), it is laid down that temporary 
absense of tha father conferred no legal 
anthority on the son, if not authorised by the 
fathar, but assuming to ast forhim. The 
words in Exhibit B, “as per "the instruetions 
of the said. Aüantarama—Pattar- {defendant 
No; 3)and "ourselves" are insuffi»ient to import 


49) 10 B, 863; 5 Ind, Deo. (н, 5.) 620). | 
у 
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eithor of thasa elenents as thay refar to 
the “amount expendad by you he. „ plaintif) 
for our family nesessities.’ It is farther 
clear that, undar no airsumatanaes, sould the 
wife, defendant No, 2, hava any authority or 
power to ooh аз manager so аз to bind ane 
joint family after her son, defendant No, 1, 
had attained his majority. 


I am, therefore, of opinion that neither 
defendant No, 1 nor defendant No. 2 had 
any power or authority from defendant 
Na. 8 to ваб аз managers of the family, nor 


did defendant No. 3 ever osase to bə the. 


manager. 

As to their personal liability, I must 
differ with relustanae from my learned bro- 
ther, Relianca is plased on the fast that 
some new items of oredif and debit 
appear in the aesounis signed by defendant 
No. 1 and defendant No. 2. Ths ascouuts 
seítled by defendant No. 8 in 1907 was 
admittedly an aosoupt binding on the family 
for supplies for family purposes, In the 
absense of ovidensa to the aontrary, it must 
be assumed that the new items of debit were 
of the same natura. 


In my opinion thera . 


was no extinstion of the old debi and в, 
novatio by whieh the plaintiff undertook to, 
look to the oredit of defendant No. 2 and, 


defendant No, l alone. 
in the namo of defendant No, ` 
up to 1911, and plaintifi’s ease has al- 


The assount: stood 2j 
3 alone. 


ways basn that the debt is binding on the ; 
family. Defendant No. 2 was, as atated, : 


not authorised either in law or in fast to 


bind the family; it seoms, therefore, that 


there was no consideration for her signatures І 
in Exhibit В, and the fact that the gesond | 
signature was to a promissory-note would ` 
make по difference, sonsidering the nature , 


of the debt (whish was not hers) and for 


whiah she was іп по way peraonally liable, : 


nor 6201 she make herself so liable, Аа to 
defendant No, 1, із he & debtor within the 
meaning of sestions 19 and 21 of the 


Limitation Ast? If he had no authority | 


to ast as 
found above, he eaanot ba a duly authorised 


manager for his ‘Garber, аз I . 


agent to. Sign fcr him as вові [Of. Dachhmi Я 


Daya Shankar (4)]. Farther, 
aasording to Narayana Chelliar у. Veeranps 


Whettiar (2) a Hindu воп is not jointly bound 


(4) 47 Ind Jas. 655; 5. 0,1, Tr 419, 
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with his father to pay debts sontractd by the 
father. For the reasons stated, the debts 
whieh defendant No. 1 bound himself to pay 


were the debts of the father sontrasted by the 
father, 


The debts were not the debts of defend. 
ant No. 1. Further, the ease does not fall 
within seetion 25 (3), Contrast Aet, as the 
son was not generally or spesially authorised 
to sign for his father. For these reasons, 
Iam of opinion that neither defendant No. 2 
nor defendant No, 1 is personally liable. 

On both the grounds raised in this 
sesond appeal, in my opinion, the appeal 
must be dismissed with costs. 


BY Tax ÜovgT,— Ав we have differed in our 
opinion on the questions whether there was 


eonsideration in law for the promissory: 


note .of date 14th September 1913 and 
exesuted by defendants Nos. land 2 and 


whether it is binding on those defendants, . 


we'fofer those questions under seetion 98, 
Civil Prosedure Code, elause (2), proviso, 
for the opinion of a third Judge. The 


, $830; .will thereafter be posted again before 


up.. 

“ihis вевопй: Appeal ваше on for heating 
| op? the. 22nd September 1921, and the ease 
having. ‘stood over for eonaideratión till 

the 13th. of Ostober 1921, the Court 
(Kuniaraswami Sastri, J.) expressed the 
following 


OPINION, 


| _ This sesond appeal somes before me owing to 


a differense of opinion between Krishnan and: 


Odgers, JJ., as to whether there was eon. 
sideration in. law for the promissory-note 
dated the 14th of September 1913, exesnt 


ed. by the firat- aħd sesond defendants, and , 


whether it is 
anta. 


binding on those defend. 


| The plaintiff is the brother of the sesond . 


defendant.. The sesond defendant із the 
mother of the. firat- defendant. ‘The third 


defendant is the father and the fourth defend. , 


ant is another brother, who is a minor, 
1t.is admitted that defendant Nos. 1 to 4 are 
members ofa joint Hindu efamily. There 
mere dealings originally betvreen the plaintiff 
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and the third defendant, On ti e 14th of Sep- 
tember 1907, when third defendant was in 
jail, there was a settlement of assounts at 
whieh a sum of Rs. 1,084-5-6 was found 
due by third defendant, and the third defend- 
ant affixed his signature to the duly stamped 
settlement askowledging the amount to be 
due. Dealings went on subsequently, the 
heading of the assonnt being " O. V. 
Anantarama Pattar’s (third defendant's) 
eredit and debit assount." In 1910, as the 
claim was about to bebarred, the following 
entry was made in the account. book on 
the 16th September 1910, “Sinee the bar 
of limitation is approashing, the said 
amount whieh was expended by you вв 
per the instruetions of the said Anantarama 
Pattar and onrselves for our family necosi- 
ties and since the said Anantarama Pattar 
is absent from here, we hereby admit the 
said amount whieh we owe you as per this 
account,” This is signed by the first and 
seeond defendants. The dealings continued, 
They were mostly entries of reeeipts of paddy 
from the the land, and small sums were also 
entered on the debit side, On the 14th 
of September 1913 aesounts were settled 
and.asum of Rs, 1,577-4.5 waa found due 
and the following entry was signed in 
the plaintiff's assount-books by the first and 
Second defendants." We have hereby promis: 
ed, on signing this, to .give on demand 
Rs. 1,577 4-5, the balanse amount, with 
interest. thereon аё Rupee one per sent, from 
this date, due to you from us after adjusting 
the eredit and debit assount as per acsount 
exeented by us on 16th September 1910, 
together with interest from lst Капрі 1086 
till date for the amount expended by yon 
as per the instruetions of my father Ananta- 
таша Ра аг and ourselves for our family 
nesessities. " In the aseount-book Exhibit 
О, the heading is: ' Aesdunts sonserning 
Anentarama. Pattar, son of Venkatarama 
Pattar, wife Lakshmi altas AmmuAmmal, and 
son Visvanatha Pattar.” 


. Both the learned Judges who heard the 
Sesond appeal are of opinion that, so far as 
the sesond acknowWledgment of liability of 
the 16th of September 1910 is concerned, | 
it does not save limitation as it was not 
proved that the first and sesond defendants 
had any. authority to- asknowledge the 
debt аз the father was the managing member · 
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of the family. The question, however, 
remains as to the liability on the promiacory- 
note, dated the 146 of September 19 3, 
Krishnan, J., was of opinion that it was open 
to the 1st defendant to promise to pay a barred 
debt and that there was eonsideratiou for the 
note. ‘Odgers, J., was of opinion that the debt 
was not а debt of the first defendant but that 
of the fathér whioh had besme barred 
and that there was no sonsideration for the 


nóte. * 
Itis elear from the fasts of the апаз that 


family of whioh the father was the manag- 
. ing member. So far as the transections are 
soneerned, it is equally slear and it is ‘not 
disputed before me--—that the debts were 
. eóntrasted for the bene(it of the joint family 
end' would be. binding оп’ the joint family 
properties. Tne first question is, whether in 
the case of a joint family, the debts oon- 
trasted by the managing member for the 
joint family'ean ba said to be debts due by 
the othér members cf the family within ihe 
meaning of seation 25 of the Insian Oontrast 
Ast, which runs as f.llows:—' An agreement 





by the person to be charged therewith, or, by 
his agent generally or specially authorised in 
that behalf, to pay. wholly or ia part a debt 
of whieh the creditor might have enforeed 
payment but for the law for the limitation 
of suits.’ S3 far as the liability of the 


members of a joint family for the debts son- : 
trasted by the managing members is аоп- · 


serned, I thirk itis-elear that the debt is 


bindiog on them althou^h in ths snforoing of: 
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as to bind them thereby, then it is olear that г 
the ssope of the manager's power is restriated 7 
te, and does notextesd beyond ihe family < 


‘pronerfy,” I may also refer:o t:e leafain ” 


in Official Assignee of Mair:s y. — alanisppa ? 


' Oheity (6) ая to the liaoility of the members 


ofa joint family. ‘In suðh casés it is open ` 


' to the sreditor to sue all the eo-pareeners, ! 


aud eaash of- the 6o-pareaners, will ba liable * 
to pay the debt subjset to the limit-tion™ 


' that payment ean be enforeed oniy by hav- 


ing resourse to the joint family properties. 


st ' A dəbi is none-the-less a debt besause the : 
the defendants are members of an undivided : 


sreditor are Bir- 
і! 


remedies open ќо the 
sumseribsd "by the joins family assets 


' gan боа no authority for thevew ‘that the! 


debt sontemplated by aeetíon 25 of tha 
Contrast Astia a debt whish oan be entoread 
against the person and properties of tae · 
debtor, Тав test isg, whether at the time: 


' the promise to pay is mada the person mik» ` 


ing thé promise sould have baaa sued for the ° 
гевотегу of the dabt but for the law of' Limi.’ 
tation, however sirsumveribad tha remaediaa ' 


„for the resovery of the debi*in exeoat on’ 
' may be, owing to the 
| ing the debtor. . : 
made without eonsideration is void, unless... ... . 
itis а promise, made in writing and signed: 


personal law govern. 
5 i кў 


Relianee was placed by Mr, Venkatarama ! 
Sastri on Narayona Ohettiar v. Veerappu 
Ohettiar (2) ‘whére it was held that. а 
sonv'was поб.“ jointly bound’ with his: 
father te” pay hia debts ‘within the: meane · 


iog of olane (4), sestion 3) of- the 
S raita Sattlemants. Bankrnp‘sey Осі. 
nance. The question turned оп tha: 


pious duty of the son to dissharga his 
father’s debts not. illegal or immoral, and 
the learned Judges observed : "This hability 
as now developed is certainly not a joint 


that debt they- would not be personally liable,. liability, nor a joint and several liability: 


but only ‘liable to the extent of the joint: 
family properties in whieh they are interested, : 


аз ordinarily ^ understcod in » Eaglish' 
Law; in- faot, it is diffisnlt to bring it: 


Jn Ohalamayya v. Varadoyya (5) Subramania! nnder any partiealar legal 'eategory of tha: 


Aigar, J., after referring to asees where the 


other eo-pareeners were parties to the воп» ‹ 
trast or had agreed to be Ьлапі by it or: 


had ratified it, observed : "Waen, however, 
such ія not the ease, but the contrast i8 of.a 


eharaster sueh, ав, under the law, to entitle ` 
the manager to eater into independently of the : 


eonsent of the other members of the family, so 


‘ 


'(8) 28 M, 166; 9 M. 1, І, 3; 8Ind. Deo, (m s) 
118 i 


Eaglish Law.” Спе faoss of tha present: 
oasa are diffarent. ‘Thea debts were sadn.’ 
tracted for family nesessity and benefit, and: 
the elaim ia based not marely on the pious 
duty of the воа to pay hia father’s debts not 
iliegal ‘or immoral, ‘bat on family nesesaity 
and beneié enjoyed by the’ members of 
tae family. © Uc 
x es с. ы " А i 

(4) 3) fui. Саз. 22% 41 М. 8:4 24 M. L T, 
E Mou. J. 5153 0, W. 530; (1918) M, We 
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- So- far. as the first-defendant is concerned, 
I am of opinion that the note ia binding 
on him. As regards the second defendant, 
his mother, it is argued that when she 
signed the promissory-note the whole of 
the sum of Rs. 1,230 found dae at the 
settlement of 1910 was barred by limita- 
tion, and that as regarde the subsequent items 
they sonzist of a few items of debit and most. 
ly of items of sredit from the income of the 
sesoud defendant's lands, and that the oradits 
are farin excess of the debite. This leaves 
her indebtedness prastisally the same as 
‘that of the previous settlement, the insrease 
boing dus to interest. I have already given 
my reasons for holding that the first de. 
fandant is liable, and it appears, both from 
tha sottlement of 1910 and 1913, that the 
second defendant wasaware of the dealings 
and requssied plaintiff to maka the ad. 
vanse3, The extent of the debits and 
sradits subsequent to the settlement, of 
1910 is immaterial. It is not neaessary that 
eash of the exesutants of a promissory- 
note should resnive the sonsidsration. When 
а promissory-note is executed in respeot of 
transastions whioh have gone on for some 
years and the items consist of advaness 


whioh would be barred, and of eubsequent.- 


dealings, I do not think the settlement 
ean be impoxcohed as to the items which 
would but for the settlement bə barred, 
so long as there is no fraud or mistake. 
The statement in the promissory-note is 
that the loans were mada at the request 
of the sesond defendant, and she has not 
ventured to give evidense, Having regard 
to the fast that she owns lands whioh 
were managed by the plaintiff, the prob- 
abilities are that her signatura to the pro- 
note and settlement was not taken as а 
more matter of form, but that the plaintiff 
would not have made the advaneea but for 
her joining in the settlement. I am of 
opinion that the note is binding on her. 

In the result, 1 agres with the sonslusion 
arrived at by Krishnan, J., that the note 
із binding on the first and second defendant. 





This sesond appeal eama on for hearing 
after the expression of the opinion of 
the Third Judge in pursuance of the Order 
of Referense of this Courte dated 19th 
August 1921, the Court delivered tke fol. 
lowing x 


n 
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JUDGMENT. , 
Kersunax, J.— The result of the opinion 
of the third Judge із thát the deeree pro. 
posed by me will ba the deoreo in thia 
sesond appeal, exoept that the fourth defend- 
ant who does not appear will not have 
costs, 
Овакве, J.—I agree, 
M. С. Р. 
Decree varied. 


LAHORE HIGH COURT, 

MiscecnAxgous Fresr Orvin АрРЕАт, No. 1214 

or 1521. 

November 10, 1921. 
Present Mr, Justies Broadway. 
KANSHÍ RAM AND ANOPBER— DEFENDANTS 
— À PPELLANTB 

versus. . 

SHARF DIN AND AKOTBRE— PLAINTIFES— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), О, XXXIX, 
т. 1—Temporary injunction, when to be granied— 
Balance of convenience, — А 

The granting of a temporary injunction is & 
matter of discretion, albeit a judicial discretion. 
One of the principles the Court has to bear in 
inind isthat it must first see that there is a bona 
fide contention between the parties and then, on 
which side, in the event of success, the balance of 
incovenience will lie if the injunction does mot 
issue. The real point is not how the question should 
be decided at the hearing of the case, but whether 
there isa substantial question to be investigated 
and whether matters should not be preserved in 
stutus-quo until that question can be finally decided, 
(p 162, cols. 1 & 2,] ae 

Defendant obtained a decree for possession of a 
house. The execution of that decree was resisted 
by the plaintiff who objected that the house 
belonged to him. His objection was dismissed and 
ho filled a suit for a declaration of his title. Ha 
also prayed for the issue of a temporary injunction 
prohibiting the execution of the decree for posses. 
sion pending the decision of the suit: 

Held, that if the plafntiff was evicted from the 
house, the suit for decleration, as framed, would 
probably be thrown out and that, therefore, the 
balance of convenience was in favour of the plaintiff, 
and that the injunction prayed for should be granted. 
[p. 162, col. 2.] 


Miseellaneoua first appeal from an order of 
the Subordinate Judge, First Class, Lahore, 


ie 
"MAGNIBAM SITABAM Y, K38TORBHAI XAN)BBAI, 
dated the 29th Mareh 1921. 


Mr. Lal Chand Mehra and Zala Hukam 
Ohand, for the Appellants, 
Mr. Behari Lal, for the Respondents. 


JUDGMENT.—Kanshi Ham.Rem Das 
obtained а deeree for . poseession of a house 
by the ejestment of Nur Din who was 
defendant in the ease. The desree was 
granted on l4th August 1919 and indre 
eourse the deeree.holders sought to obtain 
exeoution of their desree, One Sharif Din 
resisted exesution and on 30th August 1920, 
the Exeeuting Court directed the issue of 
а warrant for possession of the hcuse in 
favour of Kanshi Ram-Ram Das, On 14th 
October 1920 Sharif Din instituted a 
euit dgainst Kanshi Rem-Ram Das fora 
deelaration to the effeet that he eould not 
be evieted in  exeeution of the deerce 
paceed, against Nur Din. On the came 
date he asked for the icsue of a tomparary 
injunatíon prohibiting the execution of tke 
deeree for poseassion pending the decision 
of the case. This temporary  ipjuretion 
was granted on 29th Mareh 1921 on the 
ground that the objest of the suit would 
be defeated ‘if Sharif’ Din wera ovicted in 
the cxeéutión proaeedings, Against the 
isene of this temporary injunstion’ Kanabi 
:Ram-Ram' Das һауе preferred this appeal 
-throngh Mr. Hukam Ohand Mehra and I 
‘have ‘heard Mr, Веһагі Lal fer Sharif Vin. 
‘The grounds of appeal were drafted, or 
st any rate signed, Ly Mr. Lal Chand 
‘Mehra. Mr. Hukam Ohand has stndiously 
refrained from urging any of them, although 
I speoifisally asked him to addressa me in 
their support. I ean only eonslnde. that 
he does not press them, He bas urged 
that the order eomplaixed of is‘nct based on 
any law and, further, that the deeree had 
already- been exesuted in part, Sharif Din 
being in ‘actual posseseion of only two 
‘kethris in the houce, 28 `Ї understand tbe 
‘ease, Sherif Din slaims-to be in poseessicn 
of ike house in sait as owner. There is 
: then a` dispute as to oftnership, both sides 
slaiming that the house belongs to them. 
'M,'in exeeution of the deoree against Nur 
‘Din, Skarif Din is evieted be world have 
to lo for possession ard thus bis eolara- 
tory suit would te defeated. 


. The granting of a temporary injunotion 
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‘though somewhat inadequately 
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is a matter of disereticr, albeit a judisial 
Giesretion. Ore of the principles tbe 
Court bas to tear in mind is that it, 
must first see that there is a bona fide 
sontention between tbe parties and then, 
on whieh side, in the event of воасеве, 
the balance of insonvenienee will le if’ 
the injunetion doen not issue. 

It was held in Jsrati у, Базе? Rahman’ 
(1) that the real point is not how the question 
should be desided at the hearing of tbe 
oase, but whotber there is a substantial 
question to ke investigated and whether 
matters shonld not be preserved in state’ 
quo until that question oan be finally desided,’ 
In the present озге there appears to he’ 
a substantial question to be investigated, 
vis, whether the plaintiff is the owner of 
the house in question, That the plaintiff , 
is in' possession ‘of st least part of the 
hcuse is practically admitted. If, in exe-' 
sutioa of the decree against Nur Din, 
Sharif Din із now evieted the present suit 
as framed would, in all probability, be' 
thrown out, The balance of inconvenience, 
therefore, would lie on Sherif Din if the 
injunetion were not issued and tbis appears. 
to have been the view of the Court below 
expressed 
І eannot see that any esee! 
has been made-ont for interference and’ 
I aesordingly dismics this appeal Costs’ 
in this Court will follow the event. A 

2, К. 


in the order, 


Appeal dismissed. 


(1) 21 ng Сав, 86i; 41 О, 426; 15 0. W.N. 176; 
19 C, L. J. 47. 


PRIVY COUNCIL. 
APPEAL FEOM Tan Boxpar Hien Coort, 
Deeember 5, 192!, 
Presenti-—liord Buokmaster, 
Lord Atkinson, Lord Carzon, 
Mr, Ameer Ali and Sir Lawrenee Jenkins, 
Bawa MAGNIRAM SITARAM 
— APPELLANT i 
кеткиз" . 
‘Sheth KASTURBHAI MANIBHAI 
AND ANOTHER— RESPONDENTS, : 
Hindu Luu— Temple property—Permanent “lease 
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Rerit—Construction—Shebait!s powers—Long lapse of: 
time — Presumption of validity— Parties, duty of, to. 
define exact terma of dispute. 


‘A lease of Бї aores of land was evidenced by в 
rent-note of 1824, which provided for the payment of 
Bs.40 ayearas rentand if the rent was not paid, 
the lessee was to be at liberty to remove the struc- 
tures which he might have placed upon the property. 
The lessee sub-let the property in 1872, 1888 and 1900 
and the lessors never ‘raised any objection: 

Held, that the lease was a permanent lease which. 
could only be terminated by non-payment! of rent. 
[р. 164, col, 2.] . 

The disability of a shebait of a Hindu deity to- 
make a permanent grant of endowed property is 
not ‘absolute. [p. 165, col. 2 ] Р 

Although the manager of atemple property for 
the time being has no power to make a permanent 
alienation of the property’ in the absence of proved 
necessity for the alienation, yet, if there is a long 
Japse of time between the alienation and the 
challenge of its validity, that is. a circumstance 
which enables the Court to assume that the origi- 
nal grant was.made in exercise of that extended: 
power, [p. 166, col, 2.]. 


Where, therefore, alease made by a grantee of 
property for a deity is questioned after 100 years, 
when every party to the original transaction has 
passed away and it becomes completely impossible 
to ascertain what were the circumstances which 
caused the original grant to be made, the assumption 
is, on the principle of securing as far as possible 
quiet possession to people who are in apparent 
lawful holding of an- estate, that the grant was 
lawfully and not unlawfully made, 
166, col, 1.]. 


[The attention of parties to litigation in India: 


called to the importance of defining, at the earliest. 


moment andin the simplest terms, the exact cha- 
racter and extent of the dispute which is going to be: 
made the subject of litigation, [p. 168, col. 1.] ] 


КЖ Appeal from a judgment and decree of 
the Bombay High Oourt, ^ affirming 
that of the Distriet Judge at Ahmedabad, 
whioh reversed a deeree of the Additional 
Sabordinate Judge at Ahmedabad. 


. FAOTS.—The suit was instituted by the 
appellant to resover possession of sertain 
lands from 
from year to year. The respondents 
slaimed to hold under a permansnt lease, 
The fasts are fully set out in their Lord- 
ships’ judgment. Е ^ 


The Trial Judge decreed the  olaim. 
The District Judge dismissed the elaim 
on the ground that the resppndents held 
under а permanent lease. The High Oourt 


$füirmed {по dosree of the Distrist Judge. 
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Гр. 165, col. 2; р, 


the respondents as tenants: 
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holding that there was no question of lav 
to be made the subjest ofa second appeal, 
Henoe the present appeal. 

Mr. Upjohn, К.О, and Mr, Raikes, for 
the. Appellant.—' The  rent-note of 1824 
provided for a yearly rent; it evidences 
only a fenanoy from year to year; it 
eannot be construed as a permanent lease. Bi- 
lasmoni Dasi v, Raia  Sheopersad Sing» (1), 
Tulshi Pershad Singh v. Ramnarain Singh (2). 
Tke person who granted the lease waa a 
shebatt,having onlylimited interest; Moharanee 
Bhibessouree Debia v. Mothooranath Acharjo 
(3). 

If the doaument is construed as a perma. 
nent lease it is not valid beyond the 
lifetime of the grantor, who was the 
ri Vidya Varuthi v. Balusamt Ayyar 
(4). | 

Mr. De Gruyther, К, O., and Mr. Parikh, for 
the Respondents.—On а proper construstion 
of the lease, it was a permanent lease, 
Upendra Krishna Mandal v. Ismail Khan (5) 
Nabakumart Debs v. Behari Lal (6), A 
shebait is not altogether prohibited from 
granting а permanent lease; he may do so 
for legal neeessity. Having regard to the 
long lapse of time sinse the grant of the 
lease, 16 ia to be presumed that it was 
granted for legal necessity: Murugesam Pillai 
v. Gnana Sambanda:Pandara Sannadhi (7), 
Ohockalingam Pillai v. Mayandi Ohetttar (8). 
The desrce оѓ: the High Court is right. 
There was no question of law and. Leveo 
no right of sesond appes] under seetion 100: 
of the Civil Proeedure Code of 1908, 

Mr. Ratkes replied, * 


(1) 91. A. 88; 8 O. 664; 6 Ind. Jur, 274; 4 Sar. P. 
с. J. 825; 11 О, L, R, 215; 4 Ind. Deo. (N. 8.) 427. 

(2) 12 L A. 205 at p. 214; 12 C. 117; 9 Ind. Jur. 
488: 4 Sar. P. C. J. 646; 6 Ind, Dec. (5. в.) 80. 

‚ (8) 18 M. I. A. 270 at p. 276: 18. W, В. P. C, 18; 2 
Suth. Р. О. 3, 800; 2 Sar, Р. С. J. 528; 20 Е, R. 552. 

` (4) 65 Ind. Cas, 161; 48 I. A. 802 at p. 307; 
(1921) M. W, М. 449; 41 M. L.J. 346; 44 M. 831; З 
U. P.L. В. (Р: C.) 62;. 15 L. W. 78; 20M. L. T. 66; 
3 P. L. T. 245 (P. O.). 

(6) 311. A. 144 32 С. 41; 8 C. W. N 889. 

(6) 34 I. A. 160; 9 Bom, L. B, 846; 6 C, L. J, 122; 
11 C. W. М. 865; 4 A. L. €. 670; 2 M, L, T. 433; 34 О, 
902; 17 M. L. J. 897 (P. C.).: 

(7) 39 Ind. Cas. 659; 44 I. А. 98; 21 М. L, T. 258; 
32 M, L. J. 369,15 A. L. J.:81; 1 P.L. W, 457; Б 
г. W. 759; 21 О, W. N. 761; 40 M. 402; 19 Bom, L. 
R. 458, 25 О, L. J. 689; (1917) M. W. N, 437 @.C,). 
t (8) 19 M. 486, 6 M.D, 4, 247; 6 Ind. Deo. (м. S) 
10483. _. : А ; 
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` JUDGMENT. 

. Logp Bock aster.—Their Lordships have 
some to a elear opinion upon the merits 
of this appeal, and as, it relates to the 
possession of land, they will not- reserve the 
expression of the adviee that they will tender 
io His Majesty. , 

The appellant is seeking to obtain posses: 
sion of в piese:of: land some 5% aeres in 
extent, that is: situated near the Delhi Gate 
of. the City. of Ahmedabad, . That the 
respondents, are. in possession by themselves 
or their tenants. is not in dispute;: it is 
indeed the foundation of the appellant's 
elaim for the proseedings ont of whish 
this appeal has arisen. were instituted by 
the appellant as plaintiff elaiming to resover 
possession of: the property upon, the ground 
that the only right of the respondents is as 
tenants from year to year,a tenansy whioh 
had been duly determined by notice, or, in 
the alternative, that the eonduct of the 
respondenta.rendered it unnecessary that the 
appellant should, take any further steps to 
secure its determination, 

. The land. in -question was granted оп 
the 17th June 1756 to. one Sultansingh 
Marajji for the deity of Shri Ranshhodji; 
in other words, the grant was a grant to 
в: named person .for.:& defined. religious 
purpose, 

. On. the 2nd. February ‘1824. this land 
was dealt with. by way. of lease; the dosument 
recording the transaetion takes the form 
of-a -rédognition by the tenant of the 
rights: that have been granted and its 
informality is largely responsible for this 
dispute. It states that it is a rent-note 
given to the wife of Sultansingh Marajji, the 
grantee, under the original grant; that the 
tenant has taken the field and well for 
making a; garden, and that in respeot 
thereof Rs. 40-a year is to be paid. 
There then follows an important provision. 
The money is to be paid, not to the lady 
who. made. the grant, but to the Sadho, 
who performed the worship at the temple 
of the deity, and the explanation of that 
is to be found in. later olauses of the deed, 
by whieh if appears that one Bawa Kisan- 
das, who . had undoubtedly some offisial 
eüpasity in sonhestion with the temple, 
had horrowed money from the lessee, and 
the amount of that loan being 
Вз, 95, the lease provides for its liquida- 
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tion by the lessee retaining Rs. 10 a year 
until the discharge took plase., There is 
also a provision that if the rent is not 
paid, the leasee should, be at liberty. to 
remove the struetures which he may have 
plased upon the property and :: also 
the trees and seeds, Their Lordships, 
think this means that, in the event of the. 
rent not being paid, reentry will, be 
possible, and that if re-entry is attempted 
the ‘permanent structures whieh the 
lessee has erected may be removed by him. 
There are no words whatever in the doou- 
ment that suggest any other right of re- 
entry on tbe part of the  lessore, пог 18 
there anything in tbe actual language 
that gives much assistance in determining 
what the effect of the dosument might. be. 
It has been argued that the object of 
taking the lease, whioh is said to be the 
making of a "Wadibag,! renders some 
assistance, as the meaning of Wadibag ia 
a garden, whieh it was intended to ure 
for the purpose of adding thereto в houte, 
and that,in sonsequense, the grant was for 
building purposes. Their Lordships eannot, 
however, find anything that will give them 
any material assistanee in this or ‘any ‘of 
the decoriptive words, ‘All that ean be 
said is that there are two sonsiruotions, 
and no third, to whieh the doenment 
lends itself; the one that the tenancy 
recognised was a tenansy from year to 
year; the other that it was & permanent 
lease, whieh sould only be terminated by 
non payment of rent, After this lease 
had been granted, sertain buildings were 
undoubtedly ereeted upon the land. ‚ What 
the nature of those buildings may be it ia 
not easy to determine, and it appears: 
that, whatever they were, they have been 
allowed to fall into disrepair, Their Lord. 
ships do not think that the respondents 
ean gain mush assistance from inviting 
attention to the aetual struotures that 
exist upon the property as it stands now, 
Certainly, no ease ean be established that 
would stop the lessors from asserting 
their right to possession, if, under the terms 
of the document as construed by the 
sirsumstanses known, that right existe, 
The evidense is unvarying to this effest—that 
from 1826 dgwn to the time when this 
dispute. arose, the. tenants have beenjiin 
sontinued and undisturbed possession of 


. faat that notwithstanding the 
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this land at the originat rent, and that there 
‘ia no oase made of any aet done or any 
doeument signed whieh suggests that during 
the whole of that period either one party 
or the other regarded the right of the 
respondents as anything short of permanent. 
There is, indeed, -both in 1829 andina 
reseipt for rent as late as 1906, the use of 
the word “Sadarmat,” which has satisfied 
the learned Judges in the Court below that 
the tenure was intended ёо be permanent. 
It із а matter of extreme difficulty for their 
Lordships here to give with  eonfidense 


` desisions ав to the exact meaning of _ words 


in a language with whieh they are unfamiliar, 
and they always plase the greatest reliance 
upon the learned Judges in' India for the 
purposes of affording them an exact’ and 
aceurate interpretation of apy word that 
may be in dispute. They do not, however, 
in this ease, intend to rest their opinion npon 
the пке of this particular word. It may 
have’ been aesidental, it is oortainly not 
eonelusive. 

Apart from any inferenae due to the 
use of this word, their Lordships think 
that the terms of the doeument whieh, as 
pointed cut by the learned Distriet Judge, 
may nob be satisfied if the tenancy were 
one from year to year, soupled with the 
low rent, 
whioh was never ehanged, the property bea 
been in faet Cealt with by the lessees 
on three separate ceoasions, in 1872, in 
1883, ard in 1900, by being sub-leased 
for substantial periods cf yeers at inereased 
rent», а cireumstanse which it is not 
unreasonable to aranme must have come to 
the knowledge of the lessors at some time 
or another, and that no dispute has arisen 
as to their right to make sueh grants or to 
remain in ocsupation until the present 
time, ів sufficient to'justify them in saying 
that the memorandum signed onthe 2nd 
February 1824 was intended to resord a 
transaetion by whieh a permanent right to 
овепру was conferred upon the respondent's 
predecessors-in title, With regard to the 
litigation that took place in 1893°for the 
purpose of partitioning the lessees’ interest, 
it is only nesessary to say that having 
examined all the details which are most 
earefully investigated by Mr» Mobile, the 
Additional First Class Snbordinate Judge, 


- by whom this ease ‘was originally heard, 
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thòir Lordships agree with him and the 
learned Distriet Judge in appeal that nothing 
was then desided whieh bars the present 
litigation or prevents the defendants from 
asserting their rights. 

It ie, however, further urged ‘on béhalf 
of the appellant that if sneh be the meaning 
of the doeument, effest : eannot - be · given 
to it beeause ‘the property -dealt with was 
property devoted to religious purposer, so 
that the power of leasing would not extend 
beyond the granting of a lease for the life 
of the head of the religions oharity, whoever 
it might be, for the time being, There is no 
doubt great forse in that ‘argument, but it ів 
Subjeet to two defeets. The first is, that it 
eertainly is’ nof plain that the original 
lease in 1824 was made by anybody -in the 
position of a shebaié at all, beeause, the 
note ie given to the widow of the original 
grantee, and although it might have been 
fair to assume that the original grantee was 
intended ` to ‘hold as-a shebaté, even if the 
widow sould hold the offise, it was not in 
virtue of that eapaeity that she granted 
the lesse. Further, the disability of a 
shebatt . to make a permanent grant is not 
absolute, А 

In the ease of Ohockalingam Pillai v. 
Mayandt Ohettiar (8) it was pointed out 
that, although the manager for the time 
being had no power to make a permanent 
alienaticn of temple property in the absense 
of proved neeessity for the alienation, yet 
the long lapse of time between the alienation 
and tke ehallenge of its validity is a 
eireumstanee whioh enables the Oourt to 
assume that the original grant was made in 
exereise of that extended power, Their 
Lordehips have no hesitation in applying 
that dostrine tothe present ease. If in 
fast the grant was made bya person who 
possessed the limited power of dealing 
under whieh a shebait holds lands devoted 
to the purposes of religious worship, yet 
none-the-less there is attashed to the о ве 
in spesial and unusual siraumstanses, the 
power of making а wider grant than one 
which enures onlye for his life, At the 
lapse of 100 years, when every party to the 
original transaetion has passed away, and it 
becomes sompletely impossible to azeertain 
хаё were the eireumstanses whish saused 
the original grant to be made, it is only 
following the polisy whieh the Оопгів 
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‘always adopt, of sesuring, ав far as possible, 


‘quiet possession to people who are in 
„apparent lawful holding of an estate, to 
,ussume that the grant was lawfully and not 
unlawfully made. 

Their Lordships, therefore, hold that on 
-both the grounds that have been mentioned 
.this appeal must fail and they have only to 
гаа that if in truth the real eomplaint that 
;the appellant desired to bring forward was 
а somplaint based upon the limited power 
.of the original grantor, such a ease ought 
.to have been sarcfully stated in the original 
;plaint, and sertainly urged before the High 
‘Court as в substantial reason why leave 
‚фо appeal should have been granted. The 
:&bsense of this eireumstanaa has not had 
any influence upon their Lordships' eoneluaion, 
; They only refer to ‘the matter for the purpose 
-oË attempting onse more to eal] the attention 
of parties in India to the importanes of 
| defining at the earliest moment and in the 
Simplest terms, the exact character and 
,oxtent of the dispute whieh is going to be 
‘made the subject of litigation through the 
, various Courts, and upon whioh this Tribunal 
. ultimately advises, 

Their. Lordships will, therefore, humbly 
advise His Majesty that this appeal should be 
: dismissed with aoste, 

к...н. GIP 
;  Solisitor for the 
. Dalgado. 

.  Solieitozs for the Respondents,—Messra. 
4 Baker, Blaker and Hawes, 


Appeal dismissed. 


-Appellant.—Mr. B. 
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LAHORE HIGH COURT. 
Mrecertaxgous SECOND CIVIL APPEAL 
GN No. 1364 or 1921. 
Е November 30, 1921; 

к, Fresent; —Mr, Justies Chavis. 
"UDMI 48D anorner—Jupauent-Destors — 
APPELÜANTS 
"vertus 
: SOHAN LAL AND orsers—Decage-Honpers 

: — RESPONDENTS, 
‘Limtiation Act’ (IX of 1908), Sch. 1, Arf. 82— 
"Eaecution of deeree—Deeree {от injunction —-Limita. 
. fion 


INDIAN CASES. 


(1992 


The ocoupancy tenants of a village obtained # 
decree against the proprietors of the village in 
1908 permanently restraining the latter from inter- 


fering with the grazing rights of the former in. 


certain land in the village. ‘No steps were taken in 
execution of the decree and the proprietors con- 
tinned to cultivate the land till 1919 when the 
decree-holders applied for execution : 

Held, that the cultivation of the land by the 
proprietors was an infringement of the decree. 
holders’ rights of grazing, and that every successive 
Season: in which the land: had been cultivated was 
the occasion ofa fresh breach of the injunction, 
and that, therefore, the application for execution 
was not barred by limitation. [p. 167, col. 1.] 

Ram Saran v, Chatar Singh, 48 A.465; A. М.М, 
(1901) 142 and Bhagwan Das v.: Buhhdei, 28 A. 
302; A. W. N. (1906) 10; 3 A. L, J. 886, followed, 


Miscellaneous second sppsal from the 
order of. the Distrist Judge, Karnal, dated 
the 22nd February 1921, affirming that of 
the Junior Subordinate Judge, Seeond Class, 
-Rohtek, dated the 15th July 1919. 


Mr. Har:Krishna, for the Appellants. 
Mr. Badr.ud din Qureshi, for Mr. M. Jalal. 
‘ud din, for the Respondents, 


JUDGMENT.—The appellants are pro 
prietors and the respondents are oasupaney 
tenants of the village of Barons, The res. 
'pondents in 1908 obtained in the Chief 
Court а desree whieh permanently restrained 
the appellants from interfering - with the 
‘respondents’ grezing rights in sertain laud 
in the village, No steps were taken 
execution of the desree till 1919 when the 
deoree holders applied for exeention and 
were opposed on the ground that the: appli- 
sation was time-barred, The First Court, 
relying, on Ram Saran v. Ohatar Singh 
(1), held that there was no limitation 
for exesuting a deeree for an injunetion. 
The learned Distrie& Jadge on appeal held 
that though it might not perhaps be teahnie- 
ally o»rrest to say that {here was no limita. 
tion, a Court oould at any time take procsed- 
ings for contempt against a person disobey- 
ing an injanetion. So the learned Distrlat 
Judge dismissed the appeal, 

Оз behalf of the appellants it is gels in 
this Court that the Allahabad ruling relied 
on by tho lower- Courts is not good law and 
my attention їз invited to Sachi Prasad v. 


in’ 


Amar Nath Rai (2). That jadgmonat, however, | 


(1) 23 А. 426; %. W. N. (19011 142. 


(2) 45 Ind. Cas. 864 45. C. 103; 27 C, 1, J. 


€09, , 


"n 
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“was not desided on the question of limitation. 
-As regards limitation the judgment merely 
points out that the Madras High Gourt has 
taken a somewhat different view to that of the 
Allahabad High Court, but no opinion what. 
‘ever is expressed aa to whish of tho two views 
is the eorrestone. The sppsllantse’ Counsel 
nextrefers me to Venkatachallam Ohetly v. 
Veerappa Pilla: (3), This ruling, however, 
ваатаз to be in favour of tha respondents, for 
it lays down that when a perpetual injunc- 
tion has been granted, on eash sussessive 
breash of it the desrae may be enforsed by 


ап applisation made within three years of | 


sush breash. Jn the present ease the land- 
lord hae, as their Üounsel admits bsforo me, 
been eultivating ever sinos the deeree of the 
Ohief Court was passed iu 1908, It sesma to 
me obvious thet eultivation of land is an 
infringement of the rights of grazing, and 
that every’ suesessive season in whieh the 
land has been enltivated has been the oesa- 
sion ofa fresh breash of the injunetion, І 
„атп, therefore, of opinion that the desision 


of the lower Courts holding the application. 


to ba not barred by limitation is gorrest, I 
would note that.the Allahabad raling rolied 
on by the lower Courts has also been 
followed in a later ruling of the same Court, 
namely, Bhagwan Das v. Su'hdei (4). ` 

Limitation is the only poiat whish has 
baen urged before me in this appeal, 

I dismiss the appeal with costa. 


Z, K; 
Appeal dismissed. 
(3) 29 M. 314, f : 
(4) 28 А, 300; A. W. М, (1998) 10;8 A, LJ. 
886. 


ALLAHABAD HIGH OOURT, 
Ovi Axvision No, 85 or 1921, 
January 9, 1922, 
Present :—Mr. Justise Piggott, 
H, BEVIS & Go,—Apenioine 
cereus А 
RAM PRASAD —Orro:rg Pasty, ` 
High Court, rule of, regulating hours of sitting of 
Court-—-Rule, contravention of Material frregularity— 
Revision, " 
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Where, in contraveation of a rule of the High 
Court laying down that the ordinary hours of 
attendance of Judges of Civil Courts are from 
a Court, without any 
warning to the public and in the absence of 
exceptional ciroumstances, calls on a particular 
suit for hearing after the hour of бр. м., it acts 
in the exercise of its jurisdiction with material 
irregularity, and its proceedings are liable to be 
seb aside by the High Court in revision. [p. 163, 
вої, 1, i 

oed rávision from an order of Judge of 
the Court of Small Causes at Cawnpore. 

Dr. Katlas Май, Kaiju, for the Appli- 
cant, 

М>. Uma Shankar Baypat, for the Opposite 
Party, 

JUDGMBENT,-—Tais із an applisation in 
revision againit an order of the Judge of 
the Court of Small Causes at Cawnpore 
rejesting an applieation to have a suit 
restored, which had been dismissed for 
non.appearanes on the part of the plaintiff 
when the snit was salled on for hearing. 
The fasts alleged by the plaintiff haya 
not been eontroverted, either by affidavit 
of the oppossite party, or by anything 
plased on resord by the presiding Judge 
himself. Iam entitled, therefore, to assume 
that those fasts are admitted. The suit 
in question was down for hearing on the 
3rd of Marsh -1921. The plaintif was 
peraonally present in Oonrt up to 5P. м, 
At that hour the Court was still engaged 
in hearing some othor suit. The plaintiff's 
Pleader same rouad to the  Conri.room 
and some sonversation, took plase between 
them, as a result of which both the plaintiff 


and his Pleader left,the Oourt, The suit 
was subsequently salled ор, К gather 
from the resord that the defendant was 


present, although the plaintiff was not, 
and, after recording the defendant’s denial 
of the elaim, the Court dismissed the suit, 
When the plaintiff applied for restoration, 
setting forth the fasts above stated, the 
Court passed an order the effect of whieh 
is that the plaintiff was to blame for 
leaving the Ooart-room while he knew that 
the Court was still sitting, and on this 
ground alone the applisation for re-hearing 
was rsjested. Tifis Court has issaed a rule 
bindiog on subordinate Courts whieh lays 
down that the ordinary hours for the 
attendanse inthe Court building of Judges 
presiding in Oivil Courts for judiesal work 
shal] be from 10-30 д, м to & P, м, and these 
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hours ‘shall nct be altered ‘except under 
speeial sanstion granted by the High Court. 
No doubt, it was never intended by this 
rule to fetter the diseretion of subordinate 
Courts to: ап unreasonable extent, For а 
Court to sit after 4P. м. for the purpose 
of soneluding the hearing of a partisular 
ease, when the parties: are agreed that 
their own oonvenienes will be suited by 
the Court’s doing so, would sertainly not be 
regarded asa breach of this rule. In the 
present instanee, however, the hearing of a 
fresh suit was  eommensed after 5 P. м, 
No reason has been stated for the adoption 
of this sourse, nor is it suggested that the 
learned Judge intimated in any way .to 
the litigants present in Court that, for 
some spesial reason, he felt it insumbent 
upon him to sit to an unusually late 
hour on the day in question. The som- 
mensement of the 
after 5 Р, M. was not only a sontravention 
of the rule whieh has already been 
quoted, but it: involved a practise whieh, 
if persisted in, would prevent the due 
observance of other roles and dirsetions 
issued by this Oourt. Sash, for instance, 
as the direstions sontained in the orders 
of January 1921 regarding the precautions 
to be taken against the oseurrense of fire in 
Court. buildings. It has been suggested 
that, in avy event, this is not a proper 
ease for interference by thia Court in 
revision, inasmueh as the learned Judge 
of the Uourt of Small Oauses was within 
his jurisdietion in determining whether or 
not sufficient sanse „had been shown by 
the plaintiff. for his absenee when the 
suit was aetually ealled on for hearing. 
The qusstion, however, in my opinion, is 
very distinstly one for the sousideration 
of this Court in the exereise of the powers 
of superintendense given it by the Provincial 
Small O&use Courts Ast. 1f proseedings 
pueh :8 those now before me are upheld 
by ths Oourf, in the absense of any 
representation as to the existense of exeap- 
tional cironmatanass warranting the said 
procedure, the practical result will be that 
this Oonzt must asquiesse in the open 
disregard of the very proper rules which 
jt has issued for tte purpose of regulating 
the business of sulordinate Couris. Under 
the sireomataness of the вазе, this suit ahonld, 
in my vupinion, have been ra-admitted for 
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hearing ofa fresh suit . 


(1922 


в 


hearing. І ат even prepared to say that 
the learned Judge of' the Court below did, 
in my opinion, astin the exeraise of hia 
jurisdiotion with material irregularity where, 
wittout any previous warning to the publie, 
and, as I must presume, in the absense of any 
exseptional eireumstanses whish sould be 
pleaded as warranting sueh a sourse, he 
called on this partionlar suit for hearing 
after the hour of b P, M, 

[allow this applieation and, reversing 
the order of the Court below, direct that the 
suit in question be restored to the pending 
file of the Court of Small Causes at Cawnpore 
and set down for hearing assording to law. 
The casts of this applisation will ba eosts in 
the sause. 

Ү, С. Ae 

Applicition allowed, 


MADRAS HIGH COURT, 

Ѕесоно Civic Appnat No, 527 or 1920, 

Maroh 31, 1921, 

Present : —Mr, Jnatioo Napier and 
Mr. Justise Krishnan. 
ELUMALAI OHETTY AND ANOTHÉR— 
"DEFENDANTS Nog, 1 AND 2 -- APPELLANTS 
vertus 
P. BALAKRISHNA MUDALIAR-— 

І PyoINTIEF— RESPONDENT, 

Evidence Act (1 of 1872), s. 932—Mortgage, equitable 
—Simple mortgage, ewecuted but  wnregistered —Hwi- 
dence, admissibility of —Transfer of Property Act (IV 
of 1882), s. 54—Mortgage of immoveable property — 
Sale—Registered instrument — necessary— Negotiable 
instrument—Indorsee for  value—Debt secured by 
deposit of title-deeds—Security} whether enforceable-— 
Jurisdiction, how determined. 


Evidence is admissible to prove the terms of a 
mortgage by deposit of title-deeds aliunde, in spite 
of the execution of a subsequent unregistered 
simple mortgage which is not admissible in evidence 
and such ewdence is nob barred by section 91 of 
the Evidence Act [p. 169, col. t.] 

A mortgage of immoveable property is immove- 
able property under the Transfer of Property Act, 
irrespective of the form of the mortgage, and a 
transfer of the ownership of such a right falls 
under section 54 of that Act and can be effected only 
by means of а registered instrument, Oonsequent- 
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ly, an indorsee for value of a negotiable instru. 
ment, the amount of which has been secured by а 
thortgage by deposit of title-deeds, cannot claim to 
enforce the mortgage, in the absence of з registered 
instrument conveying the mortgage rights to him. 
Tp. 170, col. 1.] 

The jurisdiction of a Court to try a suit must be 
judged by the averments in the plaint, and does not 
depend upon the relief the Court finds itself able to 
give after trial. (p. 171, col. 2.] 

Second appeal against the desres of the 
Court ofthe Temporary Subordinate Judge, 
Chingleput, in “Appeal Suit No, 42 of 1919, 
preferred agaiost -that of the Oourt of the 
Distriet Munsif, Trivellore, in Origira! Snit 
No. 924 of 1917, 

This sesond appeal ams оп for 
hearing on the 5th of November 1920, and 
the Oourt made the following 

ORDER—Following the ruling in 
Muthiah . Ohetty v. Kothandaramaswamt 
Naidu (1) on the point, we agree with the 
lower Appellate Court that evideneo was 
admissible to prove the terma of the mortgage 
by deposit of fitle-deeds aliunde, in spite 


of the subsequent s80-salled simple mortgage, . 


and that seation 91 of the EvidenaeAot is no 
bar to the reception of the evidence. It ів 
contended, however, that the assignment to 
the plaintiff did not vest the mortgage aa 
there was no registered inctrument. It is 
suggested that the transfer was a sale within 
section 540f the Transfer of Property Ast. 
We do not think that that is clear. It may 
be that the transfer was for eollestion only, 
in whish базе the desixion in Ounniah v. 
Goyal Chettiar (2) would have to be oor- 
sidered. We must, therefore, eall for а find- 
ing on this point. Freeh evidense is allowed, 
Two months are allowed for submission 
of findings and ten days for objestions. 





In eomplianee with the order sontained 
in the judgment herein, the Subordiaate 
oe of Chinglepnt submitted the follow- 
in 

TINDIN G.—I have been directed by their 
Lordships to submit a finding on the follow- 

` ing issue :— 
" Whther the transfer ‘to the plaintiff was 
for solleetion only.” 

The plaintiff was re called afd examined 
and опе more witness, Mr. Oakley of Messrs. 


(1) 35 Ind. Cas, 804; 81 M, L. J. 847; (1916) 2 М.. 
W. N. 221; 4 L, W. 472, 

(2) 62-Ind. Cas, 879; 26 M, *L. T, 242; (1919) X. 
W. N. 613. н 
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Oakley Bowden and Oo., was examined. Their 
evidensa leaves no room for doubt that 
the qaestion should be answered in the 
negative. 

* * * * 


I find the point assordingly in the negative. 

Mevara. P. Doraisawmy Atyangar and 8. 
Rangasawmy Atyangar, for the Appellant. 

Messrs. E. Doraiswami Atyar and Т, N. 
Srinivasa Sastri, for tha Respondent. 

This sesond appeal esme ‘on for final 
heiring after the return of the finding of 
the lower Appellate Court upon the issue 
referred by this Court for trial, on the 24th 
of Mareh 1921, and having stood over for 
eonsideration till this day, the Oourt de- 
livered the following 

JUDGMENT. ' 

Keaisanan, J.— Tho first question that arises 
for our desision in this seeond appeal is, 
whether an indorsee for value of a negotiable 
instrument, the amount of whieh bad been 
seenred by a mortgage by deposit of title- 
deede, can olaim to enfores the mortgage in 
the absenee of a registered instrument sonvey- 
ing the mortgage rights to him, 

A somewhat similar qüestion arose before 
the learned Obief Justina and my learned 
brother with referense to an indorsee for 
sollestion in Ounniah v, Gopal Оћенѓат (2) 
and’ was answered in the indorsee's favour. 
That desision, however, is not eonelusive in 
this case as here we have an indorsee for 
value and the judgment of my learned 
brother in that case was based entirely on the 
fact that theindorsement was for sollestion; 
and though the learped Chief Jüstise makes 
no aueh distinetion, my learned brother did not 
apparently agree with his Lordship’s views. 
Sitting with Hugher, J., the learned Chief 
Justise has again stated his view in Perumal 
Аттай v, Perumal Naicker (3) that, though 
the rule is now that а mortgage right or 
debt eannot be transferred without a regis- 
tered instrument under sestion 54 of the 
Transfer ‘of Property | Ast, it ia subjest to 
the exesption that "where the law still 
admits of the separate transfer of the mort- 
gage-debt as by the  indorsement of a 
promissory:note $esured by a deposit of tiile- 
deeds or by the attashment and sale in exean- 
tion of а mortgage-debt..., sestion 8 of the 


(3) 61 Ind. Cas. 461; 49 M. L, J. 25; ВІ, W, 69; 
(1921) M. W. N. 5; .44 М, 196. : 
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"Transfer of.. Property Act. still operates to 
earry the seenrity with it.” 
conrse, not.sonserned with Court rales of 
_mortgage-debts or their effect in this 9886; 
“that will ba govorned by -the special provi- 
sions of the Code of Civil Prosedure. The 
observation regarding promissory notes is 
slearly an obiter dictum, if I may sey £0 
with respeo!; and, thongh the opinion of 
the learned Ohief Justice ia entitled to 
great weight, there is no desision binding 
on us and we must, therefore, sonsider 
the question raised before us on its 
merits. 7 

. 16 seems to те quite olear that a mort- 
gage of immoveable property is itself 
immoveable, property under the Transfer of 
Property Act, whatever the form of the 
mortgage may te; and the transfer of 
ownership of such a right falls under 
gestion 54 and will require а registered 
instrument for the purpose: Vide Sakhsuddin 
Saha v, Sonaullch Sarkar (4) and Perumai 
Ammal v. Perumal Naicker (3). It is true 
that the Chief Justice sitting on the 
original eidd aa Wallis, J., (as he then was) 
held, relying on eeotion 8 of the Aet, ‘that 
the ‘transfer of & mortgage was the transfer 
of the debt with its attendant seaurities 
acd that registration was, therefore, unneces- 
sary for the tranefer of a mortgage. Vide 
Dwarka Doss Govardana Doss v. Danakoti 
Ammal (5). There was some аот: of 
opinion onthe point. See Subramaniam v. 
Perumal Reddi (6) on one side and the opinion 
of Bashyam Ayyangar, J., in Ramasamt Pattar 
v. Ohinnan Asart (7) and the decision of 
Chamier, J,; (as he {һе was) in Mutsaddi Lat 
v. Muhawmad Hanif (8) following it, on the 
other side. In this ворів of views the 
Legislature amended the Aet in 1900 and 
exeluded mortgage-debts from tho category 
of aetionable elaims. The objest was plainly 
to remove mortgage- debts from the осоре of 
section 5 which speaks of “debt or other 
actionable claim," and to make it neseasary 
to have a registered instrument for its 
transfer. It was on the application of 


' (4) 45 Ind. Cas. 986; 22 C.W. N. 641; 270, L. 
J, 453. 

(5) 28 Ind. Cas. 129; 15 M. L. T. 108. 

P 18 M. 454; 6 M. L. J. 92; 6 Ind. Dec. (x. s.) 


oD 24 M9449. 
8) 16 Ind. Cas, 858; 10 А, l.J. 167, 


INDIAN CASES, 


We are, of. 
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sestion 8 that it was held that the. transfor 
of a mortgaga did nòt require registration 
and with the non-applissbility of the sastion 
resulting fcom tba amendment one would. 
have thoago$ that all doubts ragarding the 
nssessity of having a registered instrament 
for the transfer of a mortgage right in. 
all oases would have been removed, -Batthe 
learned Ohief Justice thinks,as stated above, 
that though the rule is vow slear with 
хоѓегепов to mortgage. debis in genaral there 
is still an exeeption in favonr of mor! gages 
by deposit of title deeds where promissory- 
notes have also bean taken for the mortgage . 
amounts. With every reapest for his Lord. 
ship’s opinion, I find it diffiault to follow it. 
16 is elear from his judgment in the case that 
he would have held that a registered 
instrament would be ncesssary to sonvey the 
mortgage rights even in & ease of a mortgage 
by deposit of title deeda if no*negotiable 
instrument had been taken for the mortgage 
amount, Does the taking of the negotiable 
instrument make avy differenee on the point? 
I think not, as the mortgage-debt is none-the- 
less a mortgage-debt because it happens to ba · 
also а promissory-note debt. If it is a 
mortgage-debt, sestion 8 eannot apply to it 
andthe whole argument based on the seation 
fails. 

The fast that the promissory-note san ‘ba 
tranaferred by endorsement, it seams to me, 
does not make any real diffareniéa on the 
question before us. When the note amount 
із so transferred, it seems ёо me, it ія vot 
transferred as a secured debt at all. The 
Negotiable Instruments Aet makes no pro- 
vision with referenee to sesurities. п my 
view it is only if a mortgage-debt is trang- 
ferred ав а gooured debt that it will carry the 
securities with it on the prinoiple embodied in 
seotion 8, and not otherwise. Even in the 
ease of a morigaga where there із no pro. 
missory.note ib sannot, I tBink, be said that 
the law does not allow the mortgages to 
transfer the debt аз an unsesured or simple , 
debt withont a registered instrument if he 
thinks fit to do so. Тһе sesurity is for his 
benefit and he вап giva i? up if he likes; and 
the transfefes willthen get the right to tha 
debt but not to the sesurity, Thus, аз 
regards transferability in law as an unsseurod 
де, а morigage debt for which a negotiable 
instrument has besn taken does no$ seam to 
me to differ fundamentally, from ong whare 
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none sush has been taken. In my view, in 
either sase, if the debt is transferred by 
endorsement ог otherwise, without the 
transferor taking sare to transfer the mort. 
‘gage-right by а registered instrument, the 
debt and the seenrity will get disassosiated 
and the security may possibly cease. _ 

If we аге to: hold that the seourity passes 
bythe indorsement of the promissory-notes 
in cases of mortgages by deposit of title- 
deeds where notes bave been taken for the 
mortgage amounts we must hold the same 
view with referenes to any kind of mortgage 
where the mortgagee happens to have*taken 
& promisiory-note for the mortgage amount; 
for’ the argument will be just the came. 
We will also have to hold that not only the 
firat indorsee but every subsequent indorsee, 
ineluding even’ blank indorsees, will obtain 
the mortgage rights by indorsement .nnless, 
‘of.‘sourse, a different intention is manifest, 
This view, I think, will introduce a grave 
unsertainty into the registration of, mori- 
gages and render the reoords of Registration 
Offices unreliable in assertaining in whom the 
mortgage right subsists, for the time being. 
Sueh a view, therefore, does not sommend 
itselfto me. IfIamrightin thinking that 
bestion 8 does not apply to mortgage-debte, 
there is no вворе for the applieation of the 
maxim generalia specialibus non derogant. But 
if it did apply, І am inelined to think it 
would make sestion 54 of the Aet override 
sestion 8 rather than the other way; for 
section & refers to all kinds cf securities 
whereas section 54, so far as itis relevant, 
refers only to a limited slass of sesurities, tiz., 
mortgage securities. See Mutsaddi Lal v. 
Muhammad: Hanif (8) above quoted, 

No valid argument sau bs based on the 
alleged anomaly of holding that the travafer 
of -a mortgage by deposit of  title:déeda 
requires registration when the ereation of it 
does nof ; for that seems elearly to be the law 
at any rate where there is no promissory: nota 
inyôlved, 

After eareful sonsideration, I have some to 
ihe sonelusion, though not without hesitatiop, 
on aesount of the opinion of the learned 
Chief Justise to the contrary, that the 
indcrsee ofa negotiable instrument does not 
get avy right to the mortgage by deposit of 
title-deeds in his indotger’s favour by the 
mere indorzement of the note without a 
registered .transfer of the mortgage-rights, 
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On this view, itis argned that the Distriet 
Munsif had по iurisdietion to try the suit es 
his jurisdiction was based solely on the faot 
‘that some of the lands mortgaged were 
within his jurisdiction. 16 is contended that 
on the finding that the mortgage-rights did 
not pass to the plaintiff the Oaurt lost 
juriedietion, That is not co; jurisdiction has 
to be judged on the averments in the 
plaint, unless indeed an avernmoest has been 
fraudulently made for the express purpose 
of giving jurisdiation. There is no sush 
allegation here, Jurisdistion does поё depend 
upon the relief the Court finds itself able 
to give after trial, Тһе jurisdieticn of the 
Court in thin ease is, therefore, поб affeeted 
by the view І am taking; but the desree, во 
for as it gives relief against the property 
mortgaged, must be get aside. 

There will be a personal deeree only 
against defendanta Nos. 1 апа 2for the amount 
found due and interest at 6 per cent, from date 
of suit to date of payment. "The rest cf tha 
suit is dismissed, The order as to «osts in 
the First Court will stand but the parties 
will bear sosts in this aud the lower Appellate 
Court. 

Napier, J.—l agree. І Һай already prior 
to the hearing of the ease before the learned 
Ohief Jusfise expressed my opinion in an 
unreported ease. Isaw no reason to alter it 
during the argument in that sase nor do I 
now, 

M, С.Р, 


J. P, Decree varied, 


ALLAHABAD HIGH COURT, 
.Frasv Огул Appeat No, 135 or 1919. 
January 30, 1922. . 
Present : —Mr. Justiee Rafique 
and Mr. Jnatieg Lindsay. 
Тнк COLLECTOR or JAUNPUR — 
Davenpant—APPELLANT 
° tersus 
JAMNA PRASAD —PiAINTIFEF— 


RESPONDENT, 

Evidence Act (I of 1812), s. 124—Privilege—Public 
document, production of ~Duty of Courb—Üourt of 
Wards—Statement of financial position of ward, nature 

of ~Limitation Act (IX -af 1998), s, 19—Acknowledg- 
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ment—Nature of proof—Mortgago-—Stipulation for 
payment of interesti— Failure to pay—Suié by mori- 
gagee— Limitation terminus а quo. . 


Where in ‘respect of a document privilege is : 


claimed under section 124 of the Evidence Act, it is 
for the Court to deoide whether or not the document 
is a communication made to'a public officer in official 
confidence. If it decides that it was so made it has 
no authority to compel the public officer Бо produce 
it, inasmuch as the publio officer himself is the sole 
judge as to whether its‘ disclosure would: ог would 
not be in the publio interests, [p.-174, col. 2.] 


Inasmuch ав & person who desires his estate to · 


be taken over by the Court of Wards cannot be 
compelled under law to makea disclosure of his 
debts, a statement by such а person, setting forth 
the financial position of his estate, sent to the’ 
Collector to enable him to decide whether or not 
the estate should be taken over, should be regarded 
ag a communication made to him in official confi- 
dence and he is not obliged to disclose it by reason 
of section 124 of the Evidence Act. [p. 175, col. 1.] 
Where a person proseoutes :5 suit which ів, on the 
face of it, barred by limitation and he tries to bring 
it within limitation by proving an acknowledgment 
under section 19 of the Limitation Act, he must give 
cogent proof of His allegations. |p. 176, col. 2.] 
Where a mortgage-deed stipulates for the payment 
of interest annually on a certain date, and provides 
that, in default of such payment in any year on the 
date so fixed, the mortgagee would have power to 
recover the.amount remaining due to him from the 
hypothecated property, and other property of the 
mortgagor by bringing а suit, the period of limitation 
for bringing such suit commences to ron from the 


date of the first default, [p. 178, col. 2.] 


First appeal from a desres of the 
Officiating Sesond Additional Subordinate 
Judge, Jaunpur. 

Dr, 8. M. Suloéman and Мт. Lalit Mohan 
Banerji, for the Appellant, 

Dr. Kailas Nath Каі и, for the Respon- 
dent, " 

JUDGMENT,—This appeal arises out of a 
suit brought on the basis of a mortgage 
alleged to have been exeeuted by one Maulvi 
Muhammad Ali. 

This dosument is said to have been exeeuted 
on the 19th of April 1825 in favour of one 
Dwarka Prasad, the father of the present 
plaintiff, 

It is proved that Maulvi Muhammad Ali 
died in the month of Ostober 1898. He 
left his widow, Musammat Muslima Bibi, two 
sons, Muhammad Hasan and , Muhammad 
Zahur,and four daughters Musammat Kulsum, 
Musammot Makki, Musammat .Fatima and 
Musammat Rugiyas. 

In the month of April 1908 the estate 
belonging te Manlvi Muhammad Ali was 


акеп. over by the Oourt of Wards, It , 
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appears that an applieation was made to the · 


Conrt of Wards, Some of the heirs of 
Muhammad . Ali were of full age, at the 
time the applieation was made but two of the 
daughters, Musammat Fatima and Musammaíf 
Ruqiya, were still minors, Musammat Kulsum, 
one of the daughters whose names have.been 
mentioned, declined to join in the appliea- 
tion, . 

Tho result of all thia was that the Court of 


‘Wards took over the property of all the heirs 


of Muhammad Ali exeept Musamma? Kulsum. 

After the notification was issued announeing 
the taking over of the property by the Court 
ot Warda, a further notiee was issued . under 
sestion 16 of the old Court of Wards Aot, 
( U.P, Aet IIL of 1899) oalling on all persons 
who -had alaims against the estate of 
Muhammad Ali to notify them to the Collestor 
within six months from the date of notifies. 
tion. К 

It is apparent from the гевогӣ in this ease 
that Dwarka Prasad, whois now represented 
by his son, made no elaim in respeot of the 
mortgage-debt now in suit, within the period 


pressribed by the notification just mentioned. . 


There is. on the resord a eertain petition 
whioh appears to have bean presented by 
Dwarka Prasad to the Colleetor on the 27th 
of April 1910 in whieh he asserta that he 
had notified his claim to the Court of Wards, 
There is nothing, however, in this petition to 
show on what date this olaim of his was 
brought to the notiee of the Court of Wards, 

The suit with whieh we are now eoncerned 
was instituted on the 16th of April 1917, 
and in the plaint it was stated that the original 
doeument of mortgage was not forthsoming 
and that, therefore, the plaintiff was pursuing 
his eleim' on a certified вору of the doeu- 
ment. 


In this suit tho defendants impleaded were 


(1) the Oollestor of Jaunpur „ав Manager of 
the Court of Wardsof the estate of Maulvi. 
Muhammad Ali and (2) and (3) the 
two sons of Maulvi Muhammad Ali, 
namely, Muhammad Hasan and Muham. 
mad Zabur. 
Ali whose interests in the estate have been 


taken eharge of by the Court of Wards—that. 


is to say, Musammat  Muslima Bibi, the 


The other heirs of Muhammad. 


widow, and the three daughters, Musammat. 


Makki, Musammat Fatima and Musammat 


Rugiya— were not joined as defendants in the, 


suit, | . 
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The written statement on behalf of the 
defendants put the plaintiff to the proof that 
* the mortgage-bond was in fast exeauted and 
there was also raised a plea of limitation. 
The lower Court has desreed the olaim in 
part, holding that the suit was not time- 
barred, 

The issue of limitation is the most import. 
ant issue in this sase and we must deal with 
that first. We have someto the sonslusion 
that the judgment of the Court below on 
this issue is not eorreot and that the whole 
guit was barred. 

, A translation of the mortgage-deed is to, be 
found at pages 7 and 8 of the respondents’ 
book. From this it appears that the mortgage. 
deed purports to have been exeonted on the 
19th of Aprli 1895 to sesure a loan of 
Ra. 2,000. Interest on the loan was at the rate 
of Re. 1 per sent. per mensem, so that on the 
prinsipal sum the amount of interest payable 
every 12 months was Rs. 240. 

‚ It is agreed inthe deed that the interest 
is tobe payable on every Jeth Puranmashi 
apnd the doeument contained a further stipula- 
tion that if inany year the mortgsgor failed 
to pay interest on the date so fixed,. or if he 
failed to pay the prinsipal amount, by the 
end of ten years (namely, the period of mort- 
gage), the ereditor was to haye power to 
recover the amount remaining due to him, 
together with interest, from the hypothesated 
and other moveable and immoveable properties 
of the mortgagor by bringing a suitor in any 
other way he might ehoose. The first ques- 
tion we have to consider, therefore, is on what 
date limitation began to run. The document, 
as we have said, was exesuted in the month 
of April 1895 and the month of Jeth usually 
falls in about June, The terms of the dosu- 
ment leave us in some uncertainty as to the 
arrangement for the payment of that portion 
of the interest whish aeorued due. between 
the 19th of April 1€95 andthe first month 
of Jeth whieh fell thereafter. : It is alear, of 
sourse, thatthe interest amounts under the 
deed to Re. 240 per annum. It is also elear 
that the parties agreed that this sum of Ба,240 
should be payable every Jeth. Paranmashi, 
but, obviously, the sum whieh was payable on 
the first Jeth Puranmashi after the date of 
exeontion of the instrument was very mush 
less than Rs. 240. We are inelined to 
hold that the dosument jeans that interest 
wastobe payable in every Jeth and that, 
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eonsequently, there was вп obligation 
on the mortgagor to pay in the morth 


of Jeib, whieh fell about June 18t5, 
such interest as had aserned due by that 
time, Thereafter, there was to, be payable 
at eash Jeth Puranmashi a sum of Ra, 240 
representing the interest of 12 months. In 
this view, it being admitted that no interest 
on the debt was ever paid, there was a 
default about the month of June 1595, In 
ару sase it is quite slear that there was de- 
fault in tbe month of June 1896. 

. On the fase of it, therefore, any suit on this 
mortgage was time-barred at the time the 
present ease was brought into Court, We are 
unable to distinguish this ease from the onse 
whieh was before the Full Bensh in Gaya Din 
v. Jhuman Lal (1). That ease has been 
followed in another ease, namely, Pancham v, 
Ansar Husain (2). Assording to thceee 
rulings limitation in the oase of a doeumert 
like this begins to run from the date of tke 
first default. The plaintiff cought, however, 
te avoid the bar of limitation by putting 
forward a dooument which, aeeording to his 
ease, amounted to an acknowledgment which, 
under the terms of section 19 of the Limitas 
tion Aet, eaved the slaim. 


The doeument is marked Exhibit: A on 
ihe record and we have now to state how 
it eameinto Court, It was not a dosument 
whieh was in the plaintiff's possession at 
the time the suit was brought, nor indeed 
was any acknowledgment pleaded in the 
plaint by wey of saving the bar of limita. 
tion. . 

After the suit had been instituted an 
applieation was made: on behalf of the 
plaintiff, asking the Court to direst the 
Oollestor, as Manager of the Court of Wards, 
to - produse a number of doeuments ont of 
the Oourt of Warda file relating to the 
estate of Maulvi Mohammad Ali, In aesord. 
ance with the summons whieh was sent to 
him, the Collestor prodused in Court certain 
documents, but he. slaimed privilege for 
them under the provisions of sestion 124 
of the Evidence Ast on the ground that 
the documents sontained statements which 
were made to him in official eonfidenoe 
and that he objested to produse them on tha 


(1) 28 Ind. Cas, 910; 37 A. 409; 18 А, L.J, 610 
‚ B.). 
(2) 63 Ind. Cas. 441; 43.A. 596; 19 A."L, J, 692, 
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ground that their disslosure would he pre- 
` judisial to the publie interest. 

The learned Subordinate Judge who was 
in eharge.of the suit at this time (not tbe 
Subordinate Judge who ultimately deoid- 
ed the case) ‘overruled the plea of privilego 
raised by the Collestor and held that the 
doeuments were admissible, One of these 
dosuments, as we have said, is the statemort, 
Exhibit A. 

We had batter explain at this stage what 
Exhibit .A ів. It purports to be a stats- 
ment in whieh are set out details of the 
property ownéd by the deseased Manlvi. 
We find particulars of the landed property 
whieh belonged to this gantleman, and other 
details relating to debts whieh were owing 
from him. There is in the doeument a 
statement to the effest that the mortgage 
now in suit Had heen exesuted by Maulvi 
Mohammad Ali in favour of Dwarka Prasad. 
At the foot of this doaument there is a 
signature whioh at least one witness in the 
essa has identified as the signature of 
Muhammad Hasan, the eldest son of tha 
üeseased Muhammad Ali, 

The Court below, therefore, Gnding this 
statement and believing it to bə signed 
by Muhammad Hasan, treated it as an 
asknowledg ment of liability. · А further 
question arose in this connestion, namely,as to 
the date upon whioh . this so-called aeknow. 
ledgment was made. There is no date 
apparent on the paper itself and sertain 
other evidenca bad to. be relied upon for 
the purpose of ehowing that the acknowledg- 
ment was made within limitation, that is 
to say; made prior to the moath of June 
1908 at the very latest." Some evidenee 
was fortheoming to show that сегізі’ 
information bad been salled for by the 
Collestor before this estate was taken over 
by the Ocurt of Wards, and the first notifi- 
gation announsing the taking over by-the’ 
Court of Wards appeared in the Gszette: 
of the 10th April 1908, It was, therefore, 
sonelnded that this partisular ` statenient, 


marked Exhibit A,had been prepared and sent: 


to the Colleetor previous to that date, 


In appeal here it has bean argued that’ 


the doeument was inadmissible in evidence 
and that the Court below was wrong in 
oyerrnling:the plea which waa put forward 
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After careful sonsideration of this argu. 
ment, we think the appellant is entitled ' 
to susased and that the opinion of the‘ 
Snubordinato Judge in this matter was not’ 
eorract. 

In dealing with -this plea the 
Sabordinate Judge referred to two 
Venkátachella Chettiar v. Samvathu, 
(3) and Jadobram Dey v. Bulloram Dey (4). ` 
On tto strength of those rnlings.he held: 
that statements made under proosss of law' 
saunot be ssid to ba made in offisial eonfi- ` 
dense within the mening of that expression ' 
aa used in sestion 124 of tbe Evidence, 
Aet. i 

' It is quite elearon a proper sonstrastion 
of this səstion that it is for the Oouri to’ 
deside whether or nota partioular dooument for 
whieh privilege is claimed іза sommunieation 
made to a publie offiser in ofisial aonfidenes. 
If the ‘Court decides that it was so.made, then: 
it has no authority to sompol the public offiser ' 
to produoe it, for, sesording to the seetion, the. 


learned ' 
rulings, ' 
Ohetitur 


publis offiasr. himself ia tha solo judga as to : 


whether itsdiselosure would or would not: 
be in the publio interests. 

The two ease» upon which the learned 
Sabordinate. Judge relied for his opinion 
dealt ‘with returna made by persons under’ 
the Insome Tax Aat, In other words, they’ 
were deolarations of insome whieh were filed 
by:parties for the purpose of enabling tha’ 
о зет вопвегпей ta assoss the proper amount’ 
of insome tax. It was laid down in the’ 
Madras ease to whioh we have referred that: 
"it would be diffiult to say that dosumentas: 
produesd or statements made under prosess: 
of law sould bs said to be made in ofisial 
sonfidencs.” 

Assuming that this statement of the law 
is aorreet, we are of opinion that the pro- 
position therein ao widely laid down eannot: 
be applied to the facts of the present ‘cease,’ 
There ig nothing whatever tô show that this 
statement eonteined in Exhibit A (assuming ' 
for the moment that it is proved tc have’ 
been signed by Muhammad Hasan) was | 
made “under process of law." In this son.’ 
nastion we have bsen referred to the Oourt’ 
of Wards Manual sontaining rules whish 
werein fores under the old Asi, (Ast IIE ot: 


(8) 1 Ind. Cas. 703, 32 M. 62; 49 м.р. J. 268; 4M. 


by the Collector under the provisions of seo-- ү, T. 317 


tion 124 of the Evidence Ast, 


(4) 26 O, 281; 18 Ind, Deo, (х. в.) 784, ' 


~~ 
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1899) at the time when this estate was taken 
aver These rules were made under the 
provisions of the Act. Rule 4 of Pari I of 
the Manual imposes upon the Collestor the 
duty of referring to the Board of Revenne 
all applisations made by proprietors who 
desire to have their estates taken over, Rule 
12 lays down what the report of the Oollest- 


or is to contain. Amongst other particulars,’ 


16 is to set forth а statement of the finansial 
position of the estate desired to be taken 
over, together with an entimate of the slaims 
whioh are likely to be made on the estate. 
Rule 13 lays down that these statements are 
to be made in partisular forms, namely, 
Forms 1, 2 and 3. 

16 із not to be denied that the statement, 
Exhibit A, upon’ whieh the plaintiff relies, 
in the Court below, is one of these forms. 


But we Have not been referred either to 
any section of the Aot or to any rule son. 
tained in this Manual by whieh a person 
who desires to have his estate taken over by 
the Court of Wards, can be sompelled to. 
make a disclosure of his debts. There is no 
question of prosess of law in this sase, 

On the assumption, therefore, that the 
statement, Exhibit A, in this ease was drawn 
up Бу, the defendant, Muhammad Hasan, and 
‘aightd by him, we areof opinion that it 
should be treated asa sommunieation made 
to the Oollector in offisial confidence. It is 
hardly to be supposed that a proprietor who 
is firaneially embarrassed and who desires 
the Court of Wards to take sharge of his 
estate, intends that any statement of his 
indebtedness is. to be communioated to a 
third party or tobe made publie property. 
Алу statement во made is made solely with 
the purpose of giving information to the 
Court of Warde, on the strength of whieh 
the Court of Wards may deside whether or 
not the estate should be taken over. We 
hold, therefore, that this partienlar dooument 
for whish the Court of Wards elaimed 
privilege, was & communication made to the 
Oolleetor in offieial confidense and he war, 
therefore, not obliged to disslose it in 
aseordanse with the law as laid down in 
soetion 124 of the Evidence Ast, The learned 
Subordinate Judge, therefore, was wrong 
in compelling the Collestor to hand over this 
dosument and was sleo*wrong in using it 
вв cvidenoo in this case, 
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16 follows from this that if this dosu. 
ment is exsluded from sonsideration the 
Suit must fail, for, admittedly, there is no 
other evidenes upon whieh it would be 
possible to hold that the bar of limitation 
was removed. 

16 is not necessary for us to enter into 
other matters in which, it appears to ue, 
the Oonrt below has gone wrong, We 
may say, however, that the evidense on the 
record does not satisfy us that this state. 
ment, attribuiel to Muhammad Hasan, was 
wade before the month of June 1908, 
The whole evidence on this pointis quite 
indefinite and we dre ‘asked to make a 
series of presumptions whish, in the eir. 
sumetances, we eaunot possibly make. A 
plaintiff who is proseeutiog a suit whieh: 
is,on the fase of it, barred by limitation, 
and who is trying to bring it within 
limitation by proving an saaknowledgment 
under sestion 19 whioh gives him a fresh 
period, must give  eogent proof of his 
allegations acd in the present -sase we do 
not find that this requirement haa been 
somplied with. Another matter whieh we 
may mention here ie, that the-lower Court 
was obviously wrong in using this asknow. 
ledgment against avy-one but Muhammad 
Hasan himself; вөобіоп 19 of the Limitas 
tion Act is elear on the point.  Notwith. 
standing this, the learned Subordinate Judge 
has given в desree against all the heirs 
of Moulvi Muhammad Ali except his’ 
three daughters—Musammat Makki, Musum- 
mat Fatima and Musammat Ruqiya, 

We need not deal with any of the 
other matters whish were argued before 
us, It is suffisient for us to may that the 
claim was time-barred and the suit ought 
to have been dismissed. We, therefore, 
allow this appeal, set aside the desres of 
the Court below and direst that the plaintif'a 
olaim stand dismissed with eosts in both 
Courts, 


у.с. 4, Appeal allowed, 


+ 
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HASHAMALI t. BHAGWANT ATHARAM, 


NAGPUR JUDIOIAL COMMISSIONER'S 
COURT. 
Srcorp Огт, АррРка No, 243 or 1921, 
Mareh 27, 1922, 

Present :—-Mr. Prideaux, A. J. C. 
HASHAMALI—Jona sent. DEBTOR 
—APPELLANT 
Versus 
BHAGWANT ATMARAM —Dzronrz- 
HorpsR—HRESFONDENT, 

Limitation. Act (IX of 1908), Sch. I, Art. 182— 
Ezecution—Application for emecution against two 
judgment-debtors one of whom already dead, whether 
saves limitation. 

. An application seeking execution against two 
judgment-debtors one of whom is already dead 
saves limitation both against the living judgment- 
debtor and the legal representatives of the deceased 
judgment-debtors though they were not bronght 
on record on that date. . 

Appeal from an order of the District 
Judge, Wardha, dated. the 19th January 
192), in Civil Appeal No. 110 of 1920. 

Mr. Atmaram Bhagwant, for the Appel. 
lant. 

. Mr. R. A. Mande, for the Respondent. 


, JUDGMENT.—In Civil Suit No. 62 of 
1909, on the file of the Subordinate Judge, 
Wardha, Bhagwant Atmaram obtained а 
desree against Hakamali and Hasanali on a 
sompromise. The deeree runs thus:—' De. 
fendant No, 1 do pay plaintiff Ra. 600 in fall 
satisfaction of plaintiff's alaim as under, t.e., 
Ra. 65, sosts on Poush Sudi 15 of 1319 Fasli 
and the balanse of Hs. 600, by annual 
instalments of Rs. 50 per year commensing 
from Poush Sudi 15 Sambat 1320 Fasli, 
In ease of default in three instalments the 
whole debt would beeoríe due at onse and 
the defaulted Мв will bear 1 per sent. per 
month compound interest. In sase the debt 
is not, paid in а lump sum when the whole 
Bhould, become due then it will bear 2 per 
sent, per month compound interest. In ease 
the defendant No. 1 fails to pay the debt 
as menticued above defendant No. 2, will 
be liable as surety.” The first exeaution 
applieation was filed in Mareh 1912 for the 
Ra. 65 costs, thia was resovered. Another 
applieation was filed on 7th September 1914; 
it was dismissed after Rs. 4100 had been 
reaovered. Then an spylisation was filed on 
9th July 1917 against both jadgment-debtora 
exesution being sought against both, This 
was against, the moveable property of both, 
but before that was filed, that ів, about 10th 
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August 1916 Hakamali bad died. The 
next applisation is the one in suit whish, 
despite the appellant's contentions, bas been 
allowed to proceed. The appellant is the 
surety. Hs oontenda here that, under the 
authority of Madho Prasad v. Kesho Prasad 
(1), the applisation of 9th July 1917 does 
nof savelimitation, beeanse Hakamali was 


dead at the time and ‘his representatives: 


were nof brought on resord. The eas3 de- 
pended upon has been dissented from in Bipin 
Behari Mitter v. Bibi Zohra (2), aud the latter 
93:6 sommsnds itaelf to me. Therefore, I 
must hold the applisation of 9th July 1917 
does вате limitation. In any ease, it would 


have saved limitation against the present. 


appellant for he was в party to it and exa- 
ontion against his propersy was sought 
therein. 


It is next sontended that as tha desree 


does not state that, in the event of tha firat 


defendant’a death, defendant No, 2 is liable 


he eannot be made so, Thereis no forse 
in this eontention. Under that deeree if 
defendant No, 1 did not pay, the present 
appellant was liable. The defandant No. 1 
has not paid and, therefore, he is liable, Ba- 
вапше the plaintiff could hava obtained 
satisfaction by attashing the estate of the 
deceased Hakamali it does not follow in 
plase of doing so he sannot prosead against 
the surety. І see no reason for interference. 
This appeal, therefore, fails and ia dismissed 


with eosts. Тһе appellant will pay the гөз. 
pondent’s eosta. А 
J. Р, Lu 


Appeal dismissed. 


(1) 19 A. 337; А. Ү, М. (1897) 75; 9 Ind, Deo, 
(х. в.) 221. 
(2) 85 О, 1047, 


Vol. LXVI] 
SHIAM SUNDER t, EMPEROR, 


ALLAHABAD.HiGH COURT. 
Ortuinst Revision No, 69 ок 1922, 
Marsh 4, 1922, 

Present :—Mr  Justiae Ryves, . 
, SHIAM SUNDER—AreLIG:NT 
versus 


| EMPEROR —Opposrre Party. 

Criminal Procedure Code (Act V of 1898}, s. 489— 
Revision—Interference on facts — Reasonable doubi— 
—Acquiital. 


The rule of the Allahabad High Qourt,-not to 
interfere on facts found by the lower Appellate 
Court, when sitting as a Cours of Revision, on the 
Criminal Side, is not an absolute one and the Court 
willinterfere where it is not satisfied as to “the 
propriety of the finding.” [p 177, col 1.] 

Where a High Court is поб satisfied beyond a 
reasonable doubt of the guilt of the accused, the 
accused is entitled to an acquittal. [p. 173, col, 2.} 


Criminal revision against an order of the 
Sessions Judge, Farrukhabad. 

Mr. О. Ross. Alston, for the Applicant, 

Mr. R, Malcomson, (Assistant. Government 
Advoente), for the Crown. 

JUDGMENT.—Sham Sunder, в sonar, was 
eonvisted of an cffanse under seotion 406 of 
the Indian Penal Oode by a Magistrate of the 
First Clase, and his appeal was rejected by 
thelearned Sessions Judge of Farruktabad, 
He eomes here in revision, The only ground 
taken is, that the judgmant of the Appellate 
Oourt itself contains suffisient grounds for 
holding that thera isa reasonable doubt in 
the case. The prastiea of this Court has 
long been not to interfere in eriminal revision 

-on fasts found by the lower Appellate Court, 

-but the rule is not an absolute one. The 

revision has been admitted by a very experi- 

ented файда of this Oourtand tho reeord is 

before me, and-I-have to satisfy myself as to 
the propriety of the finding," 

То puti: very briefly, the ease for the 
prosesution was that Mul Chand, who keeps 
в medicine shop is the Bazar of Farrukhabad, 

‘was anxzious'to have some jewellery repaired 
-for а seremony whish was to take plaeo on 
the 30th of Novamber last at hig house, and 
therefore, sent for Sham Sunder, sonar, whose 
shop was not faroff, and on his arrival made 
over to him three artiolos of jewellery, valued 
at about Ба, 800 or a little more, for repairs, 
The articles were to be returned'&he same 
evening. That evening the eomplainant sent 
his servant to get the artieles, He same bask 
and said that Sham Sunder sonld not be 
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found, Next day the eomplainant went to 
Sham Sunder’s shop and asked for return of 
the ornaments, whereupon Sham Sunder 
denied that he had reecived ary ornaments 
or that he knew the complainant, That 
afternoon the eomplainant made his report at 
the Police Station. It is anid that when the 
jewellery was handed at the eomplainant’s 
Bbop tothe assused, there were present five 
persons who saw the-tranggotion. 

The story itself seems to me highly 
improbable, It would be very improbable if 
the esene' were laid in Bond Srreet or 
Piseadilly, but it besomes even more impro. 
bable in the Bezar of an indian sity. The 
shop fases the street and passers-by ean ace 
and hear what was going on. At that hour 
of the day, between 12 and 1, there must 
have been a large number of persons in the 
street. Now, itis strange that the following 
eritisiem вап be made against the five persons 
who say they saw the освоггепве Опе is 
the somplainant’s servant, another is a olose 
relation, the third із a member of his biredart, 
the feurth has proved Limeeli unworthy of 
eredit, and the fifth is a next door neighbour 
and в man of no weight. Now, the learned 
Magistrate who tried the ease has frankly 
admitted that the acoused's story is not leas 
believable than the complainant's, After 


' saying that he eannot eonseiya any explana» 


tion for the divergence between ths eomplain- 
ants statement and that of oue of his 
witnesses, he goes on fo cay: "Alll ean say 
is that the disarepaueios and weakness in the 
defense story are infiuitely giester,” Later 
on he adds: “Very etrong evidence was 
required to prove the line taken up by the 
asoused, Ву taking this line the burden of 
proof was shifted to his shouldera," and he 
eonyisted theaseused, The learned Sessions 
Judge has written a very long judgment 
most of which, however, is taken up with 
repeating arguments on both sides. Не, i20, 
it seems tome, has aiopted more or less the 
same line as the learned Magistrate. After 
pointing ont that the aceused had a good 
resord, and a príor? it was very unlikely that 
he would damage his professional sarrser in 


‘the way. alleged by the somplainant, he 


goes on to say that the temptation was not 
small and the assused might have been in 
immediate want of money. This is a mere 
assumption. There is noevidense af it, Не 
soneludes his judgment by saying, “it seems 
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to me.thet the somplairant’s story is the 
more probable of the two" and le dismissed 
the appeal 16 seems to me that this is not 
quite a fair way of trying tke ease, It is 
seareely ioo mueh to ssy that the burden of 
proof is never on the assueed to prove his 
irnoecree, and before he ean be called on for 
his defereethe Court must be zatisfed that 
tbereis a strong cate for him to meet. It is 
not right, in my opinion, to say that, becauce 
ihe .story told by the defenee is more 
improbable than the very improbable. atory 
told by the somplainant that, therefore, tke 
Beeused should be sonvisted. i  eannot 
believe the somplainant when he says that 
: when he demanded back the ornaments from 
the aesused, the asansed replied that he did 
not even know thesomplainant, 16 is proved 
that there were dealings, inthe past between 
them. Apart from this, there‘is the initial 
improbsbility that the aseused, if he tock 
the ornaments in the way he is anid to 
have dore, when he must have known 
that at least five persons at the shop 
saw it and there might ‘have been other 
independent persons in the street who 
might have seen it, would bave tba andacity 
the very next day to deny the whole thing, 
Now, examining the transaction n little mcre 
elosaly, I find that, although the ornaments 
worth Rs, 800 were made over on the оввавіор, 
no receipt was taken and йо writing of any 
kind was resorded. ‘It ia proved that when 

old of mueh less value was given (о the 
&esused by the eomplainant a memorandum 
was made of it, The witnesr, Ram Sarup 
Agarwala, who might be eallsd an independent 
witness, says that he, was precent on the 
свзввіоп, having oome back from Delhi with 
some drugs whieh he had purshased for the 
complainant, Unfortunately, this is the witness 
whose statement is БО disorepant to that cf 
the somplainant that the Magistrate frankly ' 
saya: Г eannot eonceive any explanation for 
this divergence i in their slatements”, ond it is 
still more unfortunate that; although the 
eomplainant keeps Балг khata, there is no entry 
in it about theee drugs. All tho other witnesses 
who professed to have seen the овепгторве are 
very closely connected with the complainant, 
The only other witness whé seems to me to 
be independant із Kali Oharan and I was 
to a eonsiderable extent impressed with what 
he said. He said that on the 30:h of November, 
thet is, tbo day after tha goods were eaid to 
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heve been mado over to the secused, the 
complainant came to bim and asked bim to 
use his inflneneo over the asoused to get 
back the crnaments. Не is the clerk 
of a Vakil and рта facie there is 
no reason to disbelieve his story, but, at 
the same time, he had money dealing 
with the «complainant and the actual state- 
went which he makes is really very vague. 
Now, tbe cecssion for the handing over 
of there ornaments to the aeeused із said 
to ke a ceremony on tke following dsy 
at the complainant’s house, In fact, the 
somplainant’s case is that he was very 
buey making arrangements for the neat 
day for the eeremony. On this point be 
is.sompletely eontradieted by his own ser. 
vant, who cays that the somplainant ard 
his brother remained the whole of that 
day at the shop. There is really no other 
evidenee that the ceremony was . бо take 
plaoe the very next day, and if the servant 
is to be believed it is improbables. It seems 
to me that the story of the defence, whieh 
mry or may not ke true, at any rate , eg- 
tablishes this mush thet there had been 
previous dealings.ketween tho parties and 
that there was some sort of dispute b:tween 
them, I am far from saying that the ae. 
eused has established his story, bnt that, 
in my opinion, does not prove that be was 
guilty, The compiainant himself apparent- 
ly owes money bat this, agsin, I think ia 
not very important, 
mittedly borne a good sharaster previous» 
ly. 
ness and bas been. up to. 
sonsidered quite honest, Tbe . temptation, 
under the, sircumstances, oonsidering that 
тієарргоргіайоп, if. made, must . inevitably 
have teen detested because ` the - goods 
, Were given, to him most openly. before 
many witnessee, does. not seem .to me 


thia 


The aeeused had ade . 


He seems to havo a fairly good busi- . 
generally . 


soffisiently overpowering. • Nemo repente tur- . 


pissimus fit, On. the whole, І am not satis. 
fied beyond a reasonable doubt of the guilt 
of the aceused. Не is, in my opinion, en- 


titled on that ground to an asquittal, I, . 


therefore, allow this application, set aside 


the eonviston and sentenee of Sham Sunder - 


ard direst that he be released. 
J. P, & т, 0. А. 4 : 
Application allowed, , 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 
Onrw:NAL Report OX АррисАтіох No. 121 oF 


920. 
November 15, 1920, : 
Present :—Mr. Kennedy, J, O., and 
à - Mr. Kemp, A. J. О. 
MULOHAND PAMANMALC-—APPELDANT 
versus 
KESSOMAL RAMOHAND —Hz8PONDENT. 


Criminal Procedure Code (Act V of 1898), s, 200 — 
Magistrate, power 01-- Complaint. 


Under section 200 of the Criminal Procedure Code 
it is illegal for a Magistrate to whom a complaint is 
presented to deal with it in any way without examin- 
ing the complainant,. 

Mr, Jessaram Banasing, for 
eant. 

Mr. Т, Q. Hlphinston, Publia Proseeutor 
for Sind, for the Orown, 


the Appli- 


JUDGMENT —In this case а somplaint, 
.uuder sestion 379 of the Indian Penal Code, 
was . presented by one Kessomal at Mirpur 
Mathelo, The Sub-Divisional Magistrate 
did not transfer the oase immediately to 
any subordinate Magistrate nor did he 
examine the eomplainant under assetion 
200, On the 9th June he wrote an order 
that he wanted to hold a preliminary en- 
quiry and summoned the witnesses for 
hearing on the 21st June, ; On. the 2186 
June he passed an order transferring the 
enqtiry to the Subordinate Magistrate for 
enquiry and report. Both these appear to 
us to be irregular, The Magistrate is 
bound, under sestion 200, if he was going 
to. take esognizanee of the eomplaint, to 
examine the complainant. Farther, it is 
not permissible to transfer a ease foren. 
quiry toa subordinate Magistrate, if the 
.ease is transferred simply the Magistrate 
to whom, it is transferred ean proseed 
with the ease either by issuing direat pro- 
sass or by holding a preliminary enquiry 
in his diseretion, The Magistrate had no 
right to fetter diseretion of the Seeond 
Olass Magistrate in report of the ease, 
"transferred" to him. The word “trans- 
fer" in the Magistrate’s order of 21st 
Ostober 1920 mnst be intended to mean 
'"gent" under seetioh 202, The word 
“transfer” whieh bas a spesial meaning, 
should not have been ured. But the pro- 
. visions of. sewtion 200 make it illegal for 
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the Magistrate to whom а somplaint is 
presented to deal with itin any way with- 
out examining the eomplainant, and this 
hae been frequently held by several High 


Courts. All we ean do is to set aside 
both the orders of the Snb- Divisional Magis- 


' trate, that of the 9th June and that of the 


9186 June, and direst him to dispose of the 
ease from the point reashed by his order 
of the 9th June assording to law. 

Order of the Sub- Divisional Magistrate sot 
aside and the ease ordered to proseed. 


Ј. Р. Order set aside. 


ALLAHABAD HIGH COURT. 
OniurNAL REFERENCE No. 102 оғ 1922. 
. Мэгеһ 17, 1922. 
Present:--Mr. Justice Gokul Prasad. 
BEEDHA--AOCUSED 


versus 
EMPEROR, тавосая BHAGIRATH— 
Pgos*curor. 
Criminal Procedure Code (Act V of 1808), s. 844 
Compensation to complainant on accused’s failure to 
attend not allowable—Court, power of. 


A Court cannot take-any proceedings against an 
acouced person in his absence. 

Jn acriminal case an accused person cannot be 
ordered to pay compensation to the complainant 
on an adjournment of the complaint against him 
occasioned by his failuré to appear on the date 
fixed for the hearing, 

Oriminal referense by the Sessions Judge, 
Agra, 


JUDGMENT.-—In this sase the aseused 
was not present on the date for whish 
the hearing of the «ase had been adjourned. 
He sent in an applieation of illness through 
the Ohaukidar Rikhai. The learned Magis. 
trate adjourned the ease for a week and, 
instead of sonficcating his bail bound, 
awarded Re. 25 ав damages to .the other 
side and adjourned the esse on this воп: 
dition. This esse bas been referred for 
the orders of this Court by the learned 
Sessions Judge cf Agra on the ground 
that sush an order of fine, во, to say, 
Sannot bo legally passed against an ousuasd 
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person who is’ absent, There is' no ease 
of this Court on this matter. Ваб І agree 
with the Punjab Obief Ooart in Browne v, 
Ohanda Singh (1). The esses of this Oourt 
whieh I have been able to find were gases 
in whieh  eompensations were allowed 
to the aseused when en adjournment was 
‘asked for by the prosesntion, but I have 
тоё seen any case іп whish an order of 
sompensation ‘against an sesused person 
had. been passed beeause he could not 
attend the Court owing to his illness. The 
Court eannot take any proceedings againat 
an ageused person in his absence, I aesept 


the reference, set ‘aside the order of the . 


Trial Court and direst that the eompensa- 
tion, if realised, should be refunded to the 
assused, 


J, P. 
Reference acosyted. 


(1) 6 P. В. 1906 Сг,; 114 P, L, R. 1997; 4 Cr. І, J. 


` CALCUTTA HIGH COURT. 
Jory RerEsENCE Oasu No. 60 or 1920. 
Mareh 7, 1921. 
‘ Preseni:— Mr. Justice Teunon and 
` ' Mr. Justice Ghose. 
'EMPEROR — Рвовесотов 
versus * | 
TARIBULLAH SHAIKH ano orGERS ` 
—ACOUSED. 
Criminal Procedure Code (Act V of 1898), s, 307 
Jury triale—Bessions Judge, duty of—Alibi, plea of, not 
ў i proved. — Prosumptionc-- Misdirecti от, ; 
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- Sheikh, Amir Manshi, ‘and Rajab Sheikh, 


. business. 
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А. Judge ` presiding at a trial- by: Jury should 
always be careful that he does not usurp the func- 
tions of an Advocate and that the evidence .in 
the cage is presented ‘to the Jury in as dispassionate 
and impartial a manner as is expected of the pre- 
siding officer. Гр. 184, col. .] 

The fact that, an- accused: person has failed to es. 
tablish his plea of alibi does not give rise to a 
presumption against him as to -his complicity in the 
crime.: [p. 185, col, 2.] 


Mr. K. N. Ohoudhuri, Babns :Probodh 
Ohandra Chatterjee and Heramba Lal Sanyal, 
for the Aeaueed, 

Mr. Ashraf Als, for the Crown, 


 JUDGMENT. 
Guoss, J.—This ів a referense - ander 
gestion 807 of the Code of Oriminal Pro- 
eedure by the learned Sessions Judge of 


Pabna in a trial held by him, with the aid 


of a Jury, of nine persons named Taribulla, 
Korban, Reahimuddi,, Mahajan Mordal, 
Maju 


eharged with offenaes punishable .under 
sestions 147, 802 and 323, indien Penal 
Code and of one of the said persons named 
Maju Sheikh also eharged:with an offence 
punishable under:section 148 of the. Indian 
Pens] Code. The‘ Jury were unanimously 
of opinion that three of the assuged, namely, 
Taribulla, Mahajan ‘ Mondal- and Badu 
Mondal. were guilty under sméetions' 147 and 
325, read with seetion 149, Indian Penal 
Oode,. but that the other assused persons 
were not guilty of any offenee. The-learned 
Sessions Judge, for the -reasons stated by 
him in his letter of reference, was -unable 
to aesept the verdiet of the Jury and has 
submitted the ease'for ‘the-consideration of 
this Сопгё, In his opinion,‘all the aeeused 
persons were guilty not only of an - offenes 
under seetion 147, but also of the graver 
offenee punishable under seetion 302, Indian 
Penal Code. : 

The ease for the proseeution, shortly 
stated, was as follows:—One Kumud Chandra 
Pathsk, a Zonindar of village Saratia, 
within the jurisdiction of the Serajgunj 


-Polise Station, in the Distriet- of Pabna, 


was murdered on:''the 25th May 920, 
while returning home in ‘the afternoon 
from · Serajgunj, where -he had gone on 
The murder took place ata apot 
near the village Saratia,.: The deceased lived 
in Shibnathpur, a village about а mile off 
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from Saratia. Between him and some of 
his tenants in Saratia, ineluding the present 
assuaad, thare had baan, for soma tim» past, 
a great des] of litigation, eivil and eriminal, 
Tha-fealing batween the parties was appar- 
ently ва high that the dessased, whenever 
he had ossasion to go to Sarajgunj, the 
way to whioh lay via Saratia, earried a gun 
with him. Oa the 25th May he went to 
Serajganj in eonneetion with soma oases 
of his then panding in the Courts there 
against some of hia Saratia tenants. He 
went in a four whesled Buggy and was 
азвотрапїей by his ayee, Korban, and an 
offiser of his named Krishna Sander Nandi. 
Не did not, however, on this ossasion sarry 
his gun with him. The desen:ed, after 
trangasting his business, left Serajgunj in 
the afternoon to re:urn home, Ніз offiser, 
Krishna Sunder, had to be left behind, 
besause the eases for the day in whish he 
had to give evidenee had not then been 
takan up. The distanos between Sibnathpar 
and Serajguni is about six miles, About four 
miles from Serajgunj, on the road to Sibnath- 
pur, is a plase: ealled Sealkhole Hat. At 


this-plase, the deceased picked up one Maher, ` 


a tenant of his, to essort him safe bayond 
Saratia. He then prooseded on his journey 
and, it is alleged, às soon as he reashed the 
asecsed, Taribulla’s Ь пзе, one Moheruddi, 
who was standing near the entransa with a 
dao in his hand, hastily drew ор, se/z»d the 
reins.and stopped the Buggy. Oshera same 
up and Kumud Chandra was at Emt struak 
with.a bamboo. He got down from the 
Buggy and tried-t> ran away. Bat his 
assailants ovartgok him and literally hasked 
him to pieses and after putting his dead body 
in.the Buggy started the horse off. The 
present asaused are alleged to.have bsen 
among the men who attached and murdered 
Kumud Chandra PeXhak.and they were sent 
up for trial under the sestions referred to 
above. 

The first information of the ossurrense 
was lodged at about 6 30 р, x, on the 25th 
May by.one Hemanta Kumar Chakravoriy, 
a neighbour and tenant of the dedensed, at 
the Serajgani Polise Station. Hemanta had 
been informed of the ossurrenee by Meher 
and. bayond the fact that it was stated in 
the first information that theeman of Saratia 
had attasked.Kamud Ohandra and murdered 
bim, no details were given apd no namos 
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.examined by the prosecution. 


‘bat he. did 


. 1&1 


were mentioned, The investigation sommeone» ` 
ed on the same evening and it appears that 
the Sab Inspse*or, Abiul Kader Khan, 
revshad the placa of ossurrense at about 
9 30 р. м. The latter arranged to send the 


-.dead body to Sarajganj and seot for urban 


and Maher. Ha rseorled their statements 
and thereafter deputed his sonstables to 
arrest the persons who had been named by 
Kurban and Masher. Tha parsons, when 
arrested, denied having sommitted the erime ` 
and stated that they had been implieated 
out of enmity, Various searshes, full details 
of whieh are given in the deposition of the - 
Sub-Insneator, were then earried out with 
the result stated above. 

The sase against the assused depended on 
satisfastory proof of identifisation and to thia 
end a large number of witnesses have been 
Five of them, 
namely, Korban, syae, Gomer Bawa, Meher 
Sheikh, Ismail Sheikh and Sadulla Sheikh 
are deseribed as eya-witnesses. Tha ayee, 
Korban, deseribes how, when his master 
reashed ‘Taribulla’s Bari, one Mohernddi 
Sheikh drew up and held the horse by the 
reins, how Rahim Вах and others, 
inclading saven of the sasevsed 
persons, namely Taribullah, Mahajan, 
Hajrat Ali, Badu Mondal, Maju (Majher) 
Amir Manshi, and Rajib Sheikh, same 
up from the Bari of Taribulla with айма 
in thsir hands, how Kumud Chandra was 
strask by Rybim with а latki, how Mo. 
heruddi struek the deseased on the neek 
with a dao, how the deosased fell down 
and how be (Korban) and Meher there- 
after ran to the west. In sross examina 


: tion the witness states that he notised from 


a distance of about 20 cubits that Mohernddi 
was standing in front of the Bari of 
Taribulla, and that he entertained no sus. 
pecions then,- After the deseased had 
been strusk by Mohernddi, he ran away 
and on looking beok, after he had run 
abont 3 paxhis, he saw that a number of 
persons had surrounded the deesased and 
that some of- them were striking him 
with Jathts and «ome with daos He 
did not notise whieh of them were strik. 
ing with Гоз and whish with daos, 
Later, he met the Ohonkidar Lsharam, and 
the sonstables who had been sent £o the 
plasa of oseurranse by the Sub-Inspeetor, 
поб mention either to the 
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- Ohoukidar or to the sonstables the names 
of the deeessed’s assailants. His explana: 

. tion is that neither the Ohoukidar nor the 
constables asked him. anything оп this 
point. He says, later, that the sonstables 
did ask bim who had killed his master, 
but he kept eilent, the reason being that 
he thoughthe had better mention the names 
to the Sub-Inspeefor. 

‘The witness Gomor Bewa identified the 
aeaused Korban (Kurman) as being one 
of the party of ten or twelve persons 
who were running away from the gars, 
when she arrived, Kumud had then been 
killed and hia. dead body had been plaeed on 
the gari. ln eross-examination she states that 
she eame to know Kurman’s vame by enquiry. 
She'also states: "I know the other people 
besides Korman, who ran away, from a 
long time.” She is apparently & very old 
woman and her eye-sight is defestive. 


The witness Meher Sheikh described 
how he was asked by the deceased to 
escort him safe beyond Saratia, and how 
Moheruddi, who had been standing at the 
entraree to the Bariof Taeribulla, eame up 
and eaught the reins of the horse, Не and 
Korban (the syee) tried to snateh away the 
reins from Mohernddi but just then Mojber 
and Rahim Bux rushed up from the Bari 
of. Taribulla, Rahim Вох  struek the 
deceased with a lathi. A number of men 
thereafter surrounded the deeeased, he 
identified Taribulla, Hazrat Ali, Badu 
Mandal, Mojher, Amir Munshi and Rajab 
Sheikh as having been*among the deceased’s 
assailants. He ran as fast as he eould 
towards the west, 7, 6, towards Sibnath- 
pur, and informed the people of the village, 
‘ineluding Hemanta, about what had hap. 

pened. Іп srozs examination he states that 
the sonaia bies asked him who had killed 
the deeensed. He said that the  Saratia 

peopie bad killed him. The eonstables did 
not ask him about their names and ke 
did not mention any names. 16 is also 
in evidenee that, besides the sonstables, he 
met a nember of people bug he did' not tell 
ary ona who . had murdered Kumed 
Ohandra. 

‚Тһе witness Ismail Sheikh states that 
he. was passing by the road that runs by 
the south of Tariballa’s Bari and that he 
saw the deseased surrounded by 13 cr 16 
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men, He recognised three of them only, ` 
namely, Moheruddi, Rahim Вах and Мауеј. 
Tho witness Sadulla states that when: 
he was prceseding to his khet he heard a . 
shout from tho witness Korban to Ња 
effest that his master was being killed. : 
He looked about and saw four men raite 
the bedy of the deseased. up on the gart 
and a number of men, about 15 or 16, 
run away towards the Bari of Taribulla. · 
Three of the. four men referred to above 
were Moheruddi, Rahim Bux and Mojher. : 
In огозв examination he states that he 
saw the dead body being raised from в 
distanee of three or four pakkis and that he 
had at the time a basket of mangoes on his 
head, . 
Pausing here for а moment, it may be 
pointed out that, aesording to Hemanta, 
(P. W. No. 21) Meher did not tell him 
the names of the assailants when he in- 
formed him‘ tbat the men of Saratia had 
killed the deseased. Krishna Sandar Nandi, 
(Р. W. No. 20) met Meher on the morinivg 
of the 56th May but the latter did поё 
tell him whish of the men of Saratia had 
killed the deeeased or that he had seen 
the murder being eommitted. 16 appears 
from the evidence of Tarapada Das (P. W. 
No. 17) tkat no.witnesses were examined on 
the night of the 25th May and, aeeording 
to the witness Korban, the exawination of 
witnesses by the Sub-Inspestor began at 
dawn of the 26th May, and it waa being 
sonticued when the Inspector (P. W. No. 34) 
arrived at about 930 a. M. There bad 
andoubtedly. been в great deal of litigation, 
as is appsrent from the vast mass of 
dosumentary eviderca whieh bave been put - 
in. We do not attash mush importance to 
the eompromise supposed to have been 
brought abdut by the witness Matiur Baha: 
man, Bat tho sonsideratiéns to whieh we 
have drawn. attention, ramely, the omission 
to mention names at the earliest moment 
are importart when one has to weigh the 
evidense of identifieation jin cireumstanees 
Giselosed in the evidence of the witnesses 
mentioned “above, In our opinion the son- 
elusion mey not unfairly’ be drawn that 
the eviderce thus far reviewed is not 
suffisient to incuse us ќо hold: that ihe : 
ease against thee assuzed has been elearly 
proved. Let us now аве if the remaining ` 
evidenes on reeord ` ean ba relied upon. The. - 
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witness Umaruddi (Р. W. No. 9) is almittad. 
' ly on terms of enmity with soma. of the 
аўзпазй persons. Besides, having regard to 
the evidense about the tims of the opsie 
rence, the avidenss of rasozaition faraisiad 
by this witness does not asmmend  itselt 
to us. The witness Elahi Bax states -that 
he did not resognise those who ran азгозз 
. the jute khet bat .rerognised thoss who 
ran over the b:ía, In . cross-examination 
he states that Hemanta Chakravorty en: 
quired of him, among others, who-had killed 
the dessased and that he did not tell him 
anything. 15 is also in evidenes that he 
did not tell the Choukidar Lobaram what he 
had seen. - 

The witness Jonab Ali identifies Rahim- 
uddi' and Mahajan Mondalag being among 
the men who were running away. He 
admite, however, іп aross-examination that 
although immediately after the murder, men 
same in from all sides aud ‘assembled 
round the dead body and enquiries were 
bsing made as to who had killed the deaeased, 
he did not name any body.’ The witness 
Khedu identifies Rahimuddi as baisg 
among the men who were running away; 
bat he did nət identify Rahbimaddi in the 
Oourt of the Committing Magistrate and 
no satisfactory explanation — is fortheoming 
as to why he did not. А 

It is unnzeesssary to refer in detail to 
the evidanse of the other witnesses, bat it 
may be observed here that the .medisal 
evidensa is not вопвівіепё with the theory 
that there were lath? blows on the dessaa- 
ed. That the deaeased was most eruelly 
and brntally done to deato,* there eannot 
be the slightest doubt, but the evidenss 
on resord as against the accused, taken.as 
a whole, leaves room for doubt as to whether 
their somplicity in the srima has been 
proved, In these* eirenmstanses, we mast 
assept the opinion of the Jury as regarda 
the six assasod whom they found not guilty. 
We aseordingly direat that their.bail bonds 
bs sanaelled and they bs dissharged. 

As regards the acsused who were found 
guilty by the Jury under sestions 147 and 
328, read with section 149, Indian Penal 
Oode, it has been contended on their behalf 
that the learned Sessions Jadge’s eharge 
to..tha Jury is vitiated by many and serious 
misdirestions therein. Oar attention has 
been .drawn. to.» number. of points and 
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we will proseed to examinsa fewof then 
bearing on the question of misdirestion. 
The assuseed Beda Mandal and Rajab Ali 
pleaded alibi. Тав learned Sessions Judge 
eorreeíly told the Jory that the onus was 
upon the two assused to prove this ples 
and that it was for the Jury to say whether 
they had susseaded in establishing this plea. 
But the learned Sessions Judge went on 
to add that if the Jury were of opinion 
that the two aeensed had fiiled.to establish 
this plea, then there would arise a presump- 
tion against them as t3 their somplisity 
ia: the erime, We think in laying. down 
thie, the learned Sessions Judge was elearly 
wrong and that there is no authority for 
the statement that suah a presumption would 
arise in the event mentioned abova, Then, 
again, the learned Sessions Judgs speaks 
of the witness Gomor Bewa being under 
some obligation to the aesused Tariballa. 
We have examioed the evidense of Gomor 
Bewa for ourselves and we are satiafied 
that there is no evidense on reeord in 
support cf the statement that Gomor Bawa 
was under any obligation to the assusaed, 
Taribulla. Farther the learned ‘Sassions 
Judge should not, ш our opinion, have өх: 


.pressed himself to the effeet that had the 


sase against the aseused besn a gof.up one, 
the evidsnos would have been of a differant ` 
sharaster and free from the defests to whiah 
he had drawn the attention of the Jury, 
nor was he entitled to say in a general 
manner of the eontentions on behalf of tha 
defenee that there was nothing in the 
evidenos to support ‘or even to lend. в 
semblanee of support to them, The sume 
ming up might, with advantage, have been 
more dispassionate and the evidenss against 
the individual assused might hava bsea 
put in a less dogmsties! manner. For 
instance, the learned Sassiona Jadg» has 
‘па doubt about ihe seomplieity of Tariballa 
in the matter”; "as to Taribulla’s prosense 
at the osmrreneo there eannot possibly bs any 
doubt"; " his refusal to díselose the names of 
the offenders shows that he was notan honest 
or. disinterested pe raga wholly nnoonnested 
with tho affair”; * the fast that Amir 
Manashi was sosn "ofurning. from the Hat 
at dusk would not £n the letst detrant from the 
trath of tha. proseoution siory'as to hia parti- 
sipation in the arime,” eta; „ eta, The learned 
Sessions Judge was no doubt entitled to 
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expreas.his own opinion on the asvidenas. 
addused bəfora him, but the opinions to 


whish wa hava sallod attention were ex-' 


presasd in sush a manner that it is im. 
possible to say that groans for legitimate 
aomplaint do no} exist. 
ing af a trial by Jury must always ha 
esreful that he dosa not usur» the funstions 
of the Adyosats andthat the evidense in 
the ease is presented to the Jury in as 
dispassionate and impartial a manner аз 
їз expested of the presiding, offiser, Wa 
are constrained to observa that the eharga 
in the present вазе falla short of this stand: 
ard, 


With regard to the thres assused whom. 


the Jury proposed to sonviet under sestion 
147 and sestion 326 read  seetion 149 
it might hava been 
direeé a retrial; but, having sarefully 
eonsidered the entire evidenee, we think 
that to direst a re-trial -would serve no 
useful purpose, and we, therefore, asquit 


those three alao and direst that they be. 


now set at liberty and that their bail.bonda 
te dissharged. . 
TEUNON, J.—1 agree, 


J.P, Accused acquitted, . 


———— 


ALLAHABAD HIGH COURT, 
CriwinaL Revision No, 699 or 1921, 
February 3, 1922. 

Present: —Mr. Justise Walsh, 
MUNSHI LAL— APPLICANT 
versus 
EMPEROR— Opconite Party. 

U. P, Eucise Act (LV of 1010), ss. 3, G0 —" Import," 
meaning of— Liquor booked but not taken delivery of— 
Offence, if complete. 


A person who sends liquor from a Native State to 
a place in the United Provinces but does not take 
delivery of it in the United Provinces does not 
import liquor in the United Provinces and, conse. 
quently, commits. no offence under section 6) -of 
the United Provinces Excise Act. [p. 184, col. 2] 

To “import” goods to a place means to take delivery 
of the goods inside that areas гр, 185, col, 1,] 

Ав a general rule a сопусійоп under a section, 
which provides a penalty for a variety of acts 
done in contravention of the Statute ig bad for 


INDIAN, CASES, . 


Ths Judga presid- . 


neoesgary to. 


[1022 


duplicity where the section- contains, -a variety o. 
inconsistent alternatives “The conviction should 
state the act of whioh the accused is found guilty, 
and the particulor breach of the act established: 
against him by his act so found. [p. :84, col, 2.] 

Oriminal revision against an order of the 
Seasions Judge, Agra. 

Mr. 6. W. Dillon, for the Applieant. 

Mr. R, Malcomson (Assistant. Government 
Advoeste), for the Orown. 

JUDGMENT.—This isan application in 
revision against a sonvietion under sestion 60 - 
of the. О. Р, Exeise Aet (IV of 1910). І 
might say at onsethat, in my opinion, (subjeek 
to sush. authorities as may have been decided : 
to the eontrary whieh are binding upon me 
in rartieular illustrations), as a general rule, 
в sonvietion under а seetion, whieh pro. 
vides a penelty for a variety of ввіз done 
in eontravention of the Statute, is bad 
for duplisity where the section. eontains a 
variety of inecnsistent alternatives, To 
take one simple example, in my opinion, 
to sonviet a man simply of an ойвове· 
under sestion 60 (a) would be bad for 
duplieity, beesuse it might mean a son- 
vietion either for importing or for exporting, 
and it.is impossible for & man to do 
both in the sameast. Importing is defined 
by sestion 3 of the Act as bringing into 
the United Provinees, and -exporting ia 
defined as taking out of the United Pro- 
vinees, and it is а pbysieal impossibility 
for anybody to do these two things by the 
same aot, I say nothing to discourage 
the view: that a person who exports frem 
outside the United, Provinees to а ware- 
houre inside the United Provinees of whish 
he is really the proprietor or temporary 
possessor, even under а false name, is, in 
faat, sommitting an offenee under the 
aet of importing into the United Proc- 
vinses, although he is also the person 
who exported from outsides It is perfectly 


` possible for me. to send an artiale for 


myself from ihe High Courtat Allahabad 
to my Chambers in London, end if i did 
‘so with a dutiable artiele without deelara- 
tion, I should be guilty of importing into 
England. Butit ів neeessery thet tha eon- 
vietion should state the ast of whieh the 
aseused is found guilty and the partieular 
breach of the ast established against him 
by his aab so found. І, therefore, think. 
that the sonvietion by the Magistrate in 


„Ье first Court was bad, on the faee of it, 
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To book liquor from Jaipur does not воп: - 
stitute au offences defined in any, of the 
alternat'ves under sestion 62, and the 
Magistrate has ‘aarefally avoided sonsider- 


ing the alternative, which he thought was . 


somplied with. On this ossssion І think 
the learned Sessions Jndge has fallen, in 
aubstanee, intothe same trap. . The sentenes 
in whish he upholds the sonvietion runs 
ag follow :— The contention that the offense 
was sommitted at Jaipur, if anywhere, ia 
unsound, for the importation was made to 
Мога,” That is a contradistion in terms. 
Yon .eannot import to a plasa unless you 
are the person taking delivery inside the 
area in respest of whieh the word ‘import’ 
is used, That is to say, to import to 
Muttra means that you are the person 
taking the goods in the United Provinees 
at Muttra or from some otber plase in the 
United Provinaes to Muttra, О? course, a 
person who sends goods from: a Native 
State is not doing anything of the kind, 
It matters nothing tbat the aotual вррііва- 
tion before me is sgainst the order of the 
learned Sessions Judge. 16 is quite slear 
that, on tha faats found, he ought to hava 
quashed the original eonvietion, but I, in 
order to make the matter clear beyond 
doubt,. amend the .applisation so аз to 
inelude an applieation against the original 
eonvietion whieh I direst to be quashed. 
I crder the resognizanea of Munshi Lal to 
be dissharged, 

J. P, & W.O, А, Application amended; 
Oonviction quashed, 


LAHORE HIGH COURT, 
Oniminat Petition No. 1031 or 1919, 
Ostober 31, 1919, 

Present: —Mr. Juatica Shadi Lal. 
AHMAD AND orners— Conviora— 
PETITIONERS 
VETSUS 
EMPHROR—Prosscarorn— 
RESPONDENT, 


Penal Code (XLV -of 1860), за, 97, 149, 826 -Right ` 
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of private defence of property—Right enceeded—— Una 
lawful assembly— Grievous hurt, 


Accused, six in number, caused grievous hurt to 
& person, while acting in the exercise of the right 
of private defence of property. It was found that 
they had exceeded that right: 

Held, (1. that it could not be held that all tke 
accused constituted an unlawful assembly ; 


(2) that the only person who could be convicted 
was the one who actually caused the grievous hurt, 


Petition for revision, under sestion 439 of 
the Criminal Proeedure Code, 1898, against 
the order of the Sessions Judge, Lyallpur, 
dated the 26th June 1919, eonfirming that 
of the Magistrate, First Olase, Lyallpur, 
dated the 2nd June 1919, 


‘Dr. Muhammad Iqbal, for the Petitioners, 

Mr. D, О. Ralli, for the Government Ad. 
voeate, for the Respondent, 

JODGMENT.—The learned Sessions 
Judge finds that the somplainant’s party 
had no right to seiza the oattle of tke 
accused after the cattle had left the field, 
and that the asonsed were, consequently, 
entitled to the right of private defence of 
property. But tke learned Jndge holds that 
the accused exeeeded their right of private 
defense. Now, on these findings it eannot 
be held that allthe aeensed constituted an 
unlawful assembly, and the only perron who 
ean ke convisted is tke cne who setually 
irflieted the mortal wound on Mian Khan 
and thus exeeeded his right of private defence, 
tide Mihan Singh у, Emgeror (1). The eyi- 
dence shows that that person. was Ahmi, 

In view of the findings of the lower 
Appellate Court referred to above, I am 
sonstrained to hold that по. pereon other 
then Ahmi ean be held (о be guilty. I 
assordingly aeeept the applieation for revision 
and acquitall the petitioner, exeept Abmi, 
whore sonvistion is altered to one under 
section 225, Indian Penal Code, The sentensa 
imposed upon him by the Courts below is 
upheld, 

Z. K. 


; Revision parily accepted 
(1) 26 Ind. Cas. 052,926 P. R. 19140r; 64 P. W, 
B 1914 Ог; 16 Cr. L, J. 60; 24 P. L. В, 1916. 


186 
SANT BAHAI 0. LAGHMAN SINGH. 


OUDH JUDIOIAL COMMISSIONER’S 
с COURT, 
ОвтмїхАт, Revision No, 146 or 1921, 
November 22, 1971. 

. Present;—-Pandit Kanhaiya Lal, J. С, 
SANT, SAHAL—Accusep—Arpi:oiyt 
versus 

' PAOHMAN 8INGH-—COMPLAINANT — 
: спите PE ff 1898) 137 
imi е Co ct V о, > 8. 
E os d UH A. how to be dealt with 
—Enquiry obligatory— Magistrate, duty of. 


No man can be permitted to deal with his prop- 
erty in such а way as to cause public nuisance 


to others. Ygu р : : А 
| In cases of public nuisance ап enquiry 18 obliga- 


t and the Magistrate cannot make his conditional 
wem absolute without taking such evidence as 
the parties may adduce as in а summons case, 


*satiom against an order of the Dis. 
Mery o TT zabad, dated the 30th Sep- 
tember 1:21, sonfirming order of the Magis- 
trate, First Olas, F;zabad, dated 25th August 
pom A. P. Sen and Matendra Deo 
Varma, for the Applieant. 
Mr. Niamat Ullah, for the Opposite Party. 
JUDGMENT.—-The applieant has been 


ordered to remove & Bund or dam, sonstrueted - 


+m to obstrast the flow of water of a 
sal or stream, whieh flows from the east 
and runs through the villages Mubammad- 
pur and Makuiya. The eomplainant is the 
Zemindar of the village Muhammadpur. 
The applisant is one of the eo-sharers of 
the village Makuiya. "The allegation of the 
eomplainant was thet the dam had bean 
nowly eonstructed in August last and had 
the effeet of flooding the fields situated 
adjacent to the upper part of the ehannel 
or stream and injuring ike srops 
standing there. He applied for the abate- 
ment cf the nuiaance. The applisant 
opposed the eomplaint and alleged that the 
dam existed from some time. Ho did not 
state when if was eonstruoted. . He als 
raid that it. eaused no nuisance to the 
somplaicant ,or to any othgr person, eultivat- 
ing the land: adjasent to the shannel. 
The Trying Magistrate dirested one of the 
Subordinate Magistrates, namely, the Tabsil. 
dar of Tanda, to make an егапігу, His 
report was that the dam had, been mewly 
eonstrueted and that - its effect was that 
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tho land on the wast aile of the channel was 
fi»oded for miles and the srops standing 
thereon had suffered. | А 

It is not deaied thatthe dam. was son- 
struated by the applisant on his own land; 
bat, аз pointed oat in Emperor v. Bh^rosa 
Pathak (1) and Jagan Nath v. Ohandrika 
Prasad (2), no man вап be permitted to ` 
deal with his propsrty in sueh a way as 
to sause publie nuisanse to others. The 
matter, therefore, merited enquiry. The 
report of the Subordinate Magistrate was 
adverse to the applisant; but i$ wa: open 
to: the applieant to show that the dan 
was old and that no injury or nuisansa 
was eaused by it. It does not appear 
whether the somplainant offered to produsa 
any evidense to show ‘that the obstrastion was 
nsw or whether any opportunity was givan to 
the applicant at the time to prove that it was 
not so. і Ё 

Ssetion 137 of the Code of Criminal Proe 
sedure requires that if the opposite patty 
appears and shows cause against the order, 
the Magistrate shall taka evidenss in the 
matter as in в summonr-sase. The learned 
Magistrate failed to determine whether the 
dam was new or old. ‘Ha aonsidered it 
snffisient for his purposes t3 say, on the 
strength of the report of the Subordinate 
Magistrate, that there had baen an obstrua- 
tion and that the crops were being damaged. 
That was not, however, sufficient, Нэ does 
not say that no evidense was offered. In 
Srinath Roy v. Atnadds Haller (3) ib was 
held .that an -enquiry in sush a вазе was 
obligatory. Maha Рај Sodashiv Tilak, In 
the matter of the psiition cf (4) and Hingu 
v. Empsror (5) it was similarly held that a 
Magistrate взппоё make his conditional order 
absolute without taking sush evidenss as 
the parties might addusa as ina summons. 
aasa, The eomplaioant ha’ to start prossed- 
ings by addusing evidence and then the 
party showing oause may  prossed with 
his own evidenas, if so advise}. The oasa 


(1) 13 Ind, Cas 993; 81 A, 315; 9 А. І, J. 855; 
18 Cr. L. J. 183. 
(2) 54 Ind. Cas,407; 6. O. L. J. 616; 31 Cr. L. J, 


55. 
(3) 24 С. 895 1 C. W. N, 217; 12 Ind. Dec. (x. в.) 
36 


а) 11 B 875: 6 Ind, Dec. (х з + 243. ° | 
(5) З Ind. Cas, 482; 81 A. 463; 6 A, L.J, 685; 10 
Gb o2 8.5 9. 


s 
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must, therefore, be sent bask for farther 
enquiry. 

. The application is aseordingly allowed and 
the order of the 25th August 1921 set 
aside, Tae ease will ba sent bask with a 
direstion that it should be disposed of ‘after 
taking sueh evidenee as the parties may 
addnes in the manner dirested by law. As 
the Trying Magistrate has already expressed 
an opinion adverse to the applieant, the Dis- 


trict Magistrate is dirested to transfer the. 


sase to the Court of some other Magistrate 
Bubordinate to him. eompetent to try : the 
вате. 
J. Р. 
Revision accepted, 


LAHORE HIGH COURT. 
CRiuINAL Apreat No. 798 cr 1921. 
December 6, 1921, 

Present :—Mr, Juatioe Soott-Smith 
and Mr, Juaties Abdul Qadir, 
SUNDAR SINGH—Oonvicr— 
APPELLANT | 
versus 


EMPEROR — Ңивронрент, 
Murder—Production. of ornaments belonging to 
deceased person — Presumption —Circumatantial evi- 
dence — Criminal Procedure Uode (Act V of 1898), s. 
172 (2)—Police diaries, use of. 


The fact that shortly after a murder a person is 
found to be in possession of ornaments belonging 
to the murdered person, creates а very grave 
suspicion that. he was concerned in the murder, 
Lp. 190, col. 2.] 

Where, however, the ornamenta are nob produced 
until^nearly two months after the murder, during 
most of which period the accused was detained by 
the Police, and any one could have placed the 
ornaments where they were found, the suspicion is 
not nearly so strong. [ p. 190, col. 2 Ы 

In order to justify an inference of guilt, the 
inoulpatory facts must be. incompatible with the 
innocence of the accused, and incapable of explana- 
tion upon any other reasonable hypothesis than 
that of his guilt This is said 4o be the funda. 
‘mental rule, and to be erperimentum crucis, by 
which the relevancy and effeos of circumstantial 
evidence -should be estimated. [p. 101, coL 1.] 
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Under section 172, sub-section (2) of the Criminal 
Procedure Code any Criminal Court may send for 
the Police diaries of a case under inquiry or trial 
in such Court, and may use such diaries, to aid it 
in such inquiry.or trial but it is not open toa Court 
to use the zimnis as evidence,in the case for the 
purpose of corroborating the statements of witnesses 
made before it, [ p. 191, col, 2.] 


Sessions 
the 24th 


order of the 
dated 


‘Appeal .from- 
Judge, Gujranwala, 
August 1921. 

Dr. Gokai Ohand Narang, for the Appellant, 
Dewan Kislanda Ham, HB. S, (Publis 
Proseentor), for the Respondent, 


: JUDGMEN'T.— Sundar Singh has been 
eonvieted by the Sessions Judge of Gujran- 
wala of the murder of Musammat Kearo 
in the Town of Gujranwala on or abont the 
2nd cr 3rd -of April 1921, and has been 
sentensed to death. Не has appealed to 
this Court through Dr.. Narang, Advosate, 
and the Publis. Prosesutor has appeared 
to argue the ease on behalf .of-the Crown. 
The ease is also before na for sonfirma- 
tion of the sentenee under seetion 374, 
Oriminal Proeedure Code. 

Sundar Singh belongs to the village 
of Wanianwala, three or four miles from 
Gujranwala, where Musammat Kesro lived, 
Musammct Ram Piyari, P, W. No. 2, isthe 
daughter of Mutammat Kesro, and is married 
to Goranditte, P. W. No. 12, of Mansurwali. 
She was married about three years ago, 
but Musammat Kesro hked her to live near 
her, and Guranditta aecordingly bought her 
& house near that of Musammat Kesro in 
Gujranwala, In the month of Оһеб last 
Миғатта Ram Piyari was stsying at 
Gujranwala, but in sonsequense -of a post- 
ваха, Exhibit Р, N., page 4 of ‘the rapere 
book, sent to bim by Musammat Kerro, 
he same to Gujranwala on the 2nd of 
April ard tock his wife away with him 
to his own village. On the evening of 
the 4th April the report, Exhibit P, B, 
page 2 of the рарег-рсок, was made at 
the Sadr Polise Station, Gujranwala, by 
Faqir Chand, P. W. No. 27, a teighbour of 
Musammat Kesro,ein whieh it. was stated 
that ebe was в woman of bad ebaraster 
and of quarrelsome nature, that. ber house 
had not been losked from outside for the last 
two days and that sinse the previons day 
she had nob been. seen going into or 
eoming} cut;of the bouse, In-order that 
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she might: not implieate some of the 
residents of mohalla in ease any property 

was stolen he thought it advisable to make 
$ report at the Polisa Station. Upon this 
Q:zi Murad Ali, Sub-IÍnspestor  Poliee, 
P. W. No, 4, went to tbe spot along with 
others and going into Musammat  Kesro's 
„bouse found her lying dead іп one of tha 
rooms with wounds, on her head and blood 
lying about. А rambi aud а ют were 
found lying near the body, and there ware 
signa as if the floor bad been dug up in 
one plase. On the morning of the 5th of 
April Musammst Hakam Davi, a neighbour 
of Musammat Kesro, P. W.. No. 16, told the 
Sab-Inspestor that on Saturday, the day, 
on whish Musammat Ram Piyari had left 
Gujranwala, she saw Sandar Singh, appel. 
lant, sitting with the deeeased at about 
sunset, Sundar Singh was aseordingly sent 
for and .on the .9th of April he was 
brought fo Gujranwala by Miran Bakhsh, 
constable, P. W. No. 20, He found him near 
his village. The evidence of the sonstables, 
if апу, who, previously went to the appel. - 
lanua village and failed to find him, has, 
not been brought on to the resord. Oa 
the Sth of April the kurta and choddar 
worn by Sandar Singh were removed from 
his perron, as the Sub-Inspestor sonsidered 


that there. were suspicious stains on them, . 


These were sent to the Imperial Serologist 
in Calontta, whose report, page 9 of the 
psper book, shows that some minute blood. 
aiaios were found on the kurtz, but thay 


` were so smali.that their origin scald no} . 
be determined, and that the chaddar vas. 


not blood-stained.. During the investiga. 
tion whieh followed, most of the witnesses 
for the prosecution were examined, but 
the Sub-Inspestor -did mot eonsider the 
evidence, sufüsient to warrant the formal 
arrest of the appellant. On- the 29th of 
May Wir Singh and Mangal .Singh, who 
are said to have some sonnestion with 
the appellant but who have not been pro- 
dusad as witnesses either by the prosesn- 


tion or the defense, appeared in Gajran- 


wala, and are said іо have offered a bribe 
of Вз. 960. to Ње Sub Inspeator to induse 
him to let Sundar Singh go. The Pub- 
Inspector refused to assept this bribe and 
threatened to bring a ease against Mangal 
Singh and Wir Singh. Upon this they 
Bre said to have taken sounsel with Sundar 
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Singh who after one ог two hours agreed. 
to produse the ornaments of the murdered , 
woman, whish he said wara buried at his 
well Tho Polien, along witb Obandbri 
Mal Raj, Mehtab. Singh, Maula Bakhsh 
and Bata Singh, P. W. Nos. 21—24, then . 
took Sandar- Singh to his village, Sandar 
Singh is said to hive -led them to. bis well , 
and to have had some bhusa -remoyed . 
from a khota there and to hava: told the, . 
Polise to dig up, the .ground іп one. 
oorner, This- was .done and three .gold, 
ornaments, : Exhibits Р.1—Р.3, are said, 
to have been found buried there. There, - 
is ample evidence, whish is not seriously 
eontested. -by Counsel for the defenee, to 
show that these, ornaments did belong 
to Musammat Кэзто. This evidense eon- 
sista of the statement of Harnam Singh, 
P. W. No. 9, the goldsmith, who made 
them, together with entries in his 
baht and in a вору book, Exhibit P.4, 
balonging to the deseased, Their weights 
astaally eorrespond to the waizhts entered 
in these books and they have also baen 
identified by Musammat Rim Piyari and har 
hnsband. 

The evidensa against the appellant ia 
purely ‘circumstantial, At page 33 of the 
paper book ia his judgment the learned 
Sessions Judge says that he finds Sandar 
Singh guiity, beeanse it is proved against ` 
him, 

(1) that he was with the 
the evening before the murder ; + 
(2) that his mistress Musammat Santi 
found blood-stains on his shirt and loin 
sloth on the night, whish was presumably ' 


РИТ on 


the night of the murder, and that he 
washed the blood-stained lothes next 
morning ; : 

(3) that there ware spots on his shirt ` 


when he appeared. before’ the Polise and. . 
that thesa spots were found by. the Im. 

perial Serologist:to be remnants of blood. — 
stains ; 

(4) that.the toka with whieh the de: 
ceased had been assassinated was found to . 
be his, and * 

(5) that he prodused eertain ornaments 
whioh belonged to the deseased. 

There is ample evidenee on the reeord 
tho deeeased’s son-in-law, 
amongst others, whieh Shows that Musame 


. mat Keszo was 9 woman: of bad oherasier.. 


the appellant. Sundar Singh, it 


-and thet she had numerous ‘lovers 


.mother what he had said. 
: was. aanoyed with. him 


.the 3rd.of April. 
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who 
used to. visit her, irnfeluding Sundar Singh, 


used to visit her every 10 or: 12 days. 


| Ths.evidense of Musammat: Ram Piyari 


shows that.he visited her two or three days 


+ before the 2nd’ of April, on whish date 


she left with her husband for his village. 
Musammat Bam Piyari has stated that 
Sundar Singh made an improper proposal 
to herself, but that she refused to have 
anything to do with him, and told her 
Her mother 

on this saesount 
There does not 
have . been any 


reproashed. him. 
to 


and 
appear, however, 


serious quarrel between Musammat Kesro and 
. Sundar Singh, though 16 is possible that he 
. may have resented what she ‘said to him, 


Musammat Hukam Devi, P. W. No. 16, has 
given slear evidense-to the effest that 


‘she saw Sundar Singh in the house of the 


deseased on the evening of Saturday the 2nd 
of April. The Civil Surgeon, Captain Daeke, 


-examined the dead body some time on the 
„th of April and has deposed that at least 
.48-hours had elapsed between ‘the time of 
' .death and his examination of the body. 


It, 
‘therefore, appears probable. that the murder 
"was.eommitted either on' the night between 


‘the 2nd and 3rd of April or some time on 
Nearer: than this ib ia - 
;impossible to fix the time: of: death. We 
.agree with the learned Sessions Judge that 
the appellant was with the deseased on the 


evening before the murder, but whether the 
murder. was eommitted during the night or: 


-on the following day it is impossible to say. 


With regard to the sesond point relied 
upon by the learned Sessions Judge wa have 


: thé evidence of Musanvnat Santi, P. W, No. 


10.: This woman has a history of her own, 
аз stated by the Sessions Judge in his judg- 


‘ment, page 35, lite-21 of. the paper-book, 


She is certainly not a woman of good sharao- 


‘ter, bessuse she admitted that she was with 
: -shild -in eonsequenes of 


intereourse with 
'Harnam Singh, the nephew. of her. husband, 
After ‘the death of her husband -Labhu she 
-lived soma time with Teja Singh Bnd subse- 
-quently with Sandar Singh without marry- 
ing either of them.-:The -learnad Sessions 
«абве Һая relied upon her identifisation of 
tha. foks: found near the dead ‘body of 
Musammast Kesro as belonging to Sündar 
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‘Singh. Her evidense on this point is that 


Sandar. Singh used to ehop fodder with 
this /oka, but she said. that it was never 
brought to the house but always remained at 
Sundar Singh's well. . She also stated that 
the. only oesasion on whieh she went to 


‚ the well was on the day after Sundar Singh 


had returned with his clothes blood-stained. 
In other words, she meant to say that she 
saw the ¢oka.at the well оп some day after 


- the murder had been eommitted, but before 
. the appellant had been arrested, Thie ів 


quite impossible beeause the toka was found 
in the- house of the deseased when the Polisa 
went there on the evening of.the. 4th of 
April." Masammat Santi may have purposely 


- introduced ‘confusion into her evidense about 


this.ícka, But we must taka her evidense 
ва it stands and, under the sirsumstanees, it 
is obviously impossible to rely upon hor 
identifioation of this: ioa. It also appears 
from her statement made before the Com. 
mitting Magistrate, with whieh she: was воп- 
fronted .in the Sessions Court, that she 
stayiug with. Musammat: Ram 
Piyari in Gujranwala while toe ease was 
under investigation. She tried to deny this 
at the trial, whieh again'shows that she ia 
not a very reliable witness. On the . whole, 


.we think it would be extremely unsafe to 


rely upon her evidense or.any portion of it, 
As to the third point relied upon: by the 
learned Sessions Judge, we no donbt have 
the report of the Imperial Serologist whieh 
shows that the appellant’s shirt was. blood. 


‘stained, bnt the blood.stains were extremely 


small, so small that it was impossible to 


. determine ‘their origin,- A Zismindar often 


gets blood-stains on his elothes and the 


‘presense of these minute. blood-stains is 
; quite unimportant, 


The fourth point relied upon by the 
learned Sessions Judge, namely; the identifi- 
eation of the toka has been already dealt 
with. Musammai Santis evidenee about it 
is quite unreliable and two other witnesses, 
P. W. Nos. 5 and 6, who were produeed to 
identify it failed to do. 80, 

We now eome-to the fifth point, namely, 


~ that the appellant prodused eertain orna. 


monts belonging to the deseased. Їп this eon- 
neation, first of all; woe haya the evidense of 


‘the Sub Inspestor and the: P.W., Nos, 21:24 as 


to the offer of briba-by Wir Singh. and Manga 
Singh'to the Sub-Inspeetor in Musammag 
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Ram Piyari’s house in Gujranwala on -the 
29th of May, P. W, No. 21 Chaudhri Mul 
Rai, isa:Poliee Zaildar, Mehtab Singh, 
P. W, No. 22, is a Sufedposh, Maala Bakhsh 
P. W. No. 23,.i8 в leather merehant, and 
Buta Singh, P. W. No, 24, is a Zaildar. We 
find it impossible to rejest the evidense of 
these men that a bribe was offered in the 
way deseéribed. Dr. Narang says that his 
instruetions. are that the money was brought 
to Gujranwala in order that Counsel might 
be engaged for the defense of Sundar Singh. 
Wir Singh and Mangal Singh, however, did 
not some - forward to testify to this and 
there is no evidenee at all in support of 
the story. We hold that the bribe was 
offered, but this does not lead to any infer- 
enee that Sundar Singh has eommitted the 
murder. He had been in the sustody of the 
Polise, though not formally arrested, since 
the 8th of April, and it may well be that 
Wir Singh,and Mangal Singh offered the 
money in ‘order to get him out of their 
elutehes. The fast, however, that -the 
bribe waa offered to the Süb-Inspeetor gave 
him a lever, by whieh he sould bring pres- 
gure to bear upon Sundar Singh. We, there- 
fore, beliqve the evidense that Wir Singh 
and Mangal Singh, the appellant, and per- 
haps Mul Raj laid their heads together, 
and that it was deeided that certain- orna» 
ments should>hé-produeed with the objest 
of satisfying the,Sub.Inspeetor. P. W. Nos. 
41, 22 and 23 say that after Sundar Singh 
and others had talked together, Sundar 
Singh said that he would produse the prop- 
erty, if no proeeedings were taken against 
Mangal Singh and Wir Singh. Buta Singh, 
P. W., No. 24, оп the other hand, says—seo 
page 28, line 28 of the paper book “they 
talked aside for a long time, that ie, 
for about sn hour, Then Ohaudhri Mul 
Raj eame and whispered something into 
the esr of the Sub.Inspeetor. Then two 
iumiums were bronght and we all drove off 
in the fumiums. We were not told where to 
we were going and for what purpose. I 
enquired from the Thanedar where we had 
io go.. He ssid he had to go to the well of 
the secused. So те · went to his well.” 
There is thus a diserepaney between the 
statement of Buta Singh ' and those of the 
other witneseas as to what was said before 
they. веб off to the appellant's well, When 
` they: got to the well the appellant is said 
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to have séarshed thé persons of the Sub- 
Inspeetor and of the'Polise sonstable, who 
then went into the kotha and dug the plase 
pointed ont by Sundar Singh, from whieh 
three gold ornaments of the deeeased were 
found. Dr. Narang has argued that if the 
appellant admitted his possession of the 
ornaments and voluntarily took the Poliee 
to the kotha where they were hidden and 
himself pointed out the exact spot, it ia 
rather eurions that he should have insisted 
on searching the persons of the Sab-Inspestor 
and the sonstable before they went in to 
dig up the oraaments. Не also urges that 
it is, unusual for a Sub-Inspestor himself 
to: dig up. property from tbe pláse pointed 
out by an aesused person. We are disposed 


-to agree with Connsel on both these points. 


We do not understand why the appellant 
should have been во anxious to seareh the 
Polies О вегв befora they went in to dig the 
ornaments out of the hiding plase where 


‘they had been soneealed, and whieh the 
-appellant had himself pointed out. 


At the 
same time, we are not disposed to rejset 
altogether the evidence of the witnesses, 
wko appear to us to be reliable persons, 
Manula Bakbsh, P. W. No, 23, ia no doubt 
an undissharged insolvent, but there is 
nothing against P, W, Nos, 21, 22 and 
24, except that they are persons who usually 
Now, 
there,:san be no doubt that if a person is 
found shortly after & murder in possession 
of ornaments belonging to the murdered 
person, а very grave suspielon muat rest 
upon him that he was өопвегпей in the 
murder, When, as in this sase, the orna. 
ments were not produeed until nearly two 
months after the murder the suspision is 
not nearly so strong, espeeially as during 
most of that period appellant was detained 
by the Polise and in his absenee some one 
elsa sould have placed the ornamenta where 
they were found. The sesond, third and 
fourth points relied upon by the learned 
Sessions Judge are not established, in oar 
There 
remains, therefore, the fast that Sundar 
Singh waé one of the lovers of Musammat 
Kesro that he had some sauze to be annoyed 
with her, and that he was seen in -her 
honse on the evening of the 2nd of April, 
probably withine 24 hodira of the time. when : 
she was murdered, We also haya: the 
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eviderse about his prcduotion' of the orra- 
ments belonging to the dead woman some 
eight weeks later, Dr, Narang urges tbat, 
even if it be true that these ornaments were 
in the possession of the appellant aud that 
he gave information whieh led to their 
produetion, still thesefaats are not ineom- 
patible''with bis. ійповепве. In Willa on 
Cirecmstantial Hyidenee, Є Edition, 
Oliapter VI, rule 4, at page 311, is as 
followa:— 

"In order to justify the inference of guilt, 
the ineulpatory faeta must be ineompatible 
with the inncesnee of the accused, and 
ineapable of explanation upon any other 
reascnable hypothesis than that of his guilt, 
This is said to be the fundamental rule, and 
to be capertmentum crucis, by whieh the 


relevarey and effest of sireumstantial өті. . 


densé must be estimated.” - 
Dr. Narang argues that it is quite possible 
that Sundar Singh stole theee ornaments 
twoor three days before the murder. and 
that up till the time of her death Murammat 
Kesro did not discover that they: were miss- 
ing. ‘She bad many lovers and even if ehe 
had: dissovered their loss Sundar Singh 
might very well have thought that she eould 
not fasten the theft upon him beeause ару 
опе, оЁ her lovers might have robbed her. 
. We. think there is some faree in. these 
arguments. Tt.is sertainly not a- wholly 
unreasonable theory. .We have sarefolly 
considered all the evidénse upon the record 
and even assuming the first and fifth 
points relied’ upon by ‘the Sessions Judge 
as established: we are rot satisfied that they 
are ineompatible with the innoeenee of the 
agoused, and  ineapable of explanation 
upon any otker reasonable hypotheaia than 
that of his guilt, There is certainly a very 
Btrorg . впврівіоп against him, but we do 
not think it sould be safe, under the sireum: 
stanses, to eonviet him. 3 
Before we close this judgment we wish 
to point eut to the learned Sessions Judge 
that he' appears to have used the Police 
diaries in an improper manner, In his 
judgment, see page 34, line 37 of the paper- 
book, he says in regard to Musammat Ram 
Piyari’s evidenee, “I> have tested her 
evidenee by somparing it with the Poliee 
file and, it is undoubtedly trus on the follów- 
ing Point,” ' This shows that the learned 
Seesions Judge  helioves the evidence of 
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Musammat Ram Piyari, beeause it agrees with . 
eeveral entries in the Polise zimnis. Seetion 
172, eub-sestion (2) of the Criminal Prceedure 
Code lays down that any Criminal Court 
тву send for the Police. disries of a. ease 
under inquiry or trial in sush Court, and 
may use suéh diaries, not as evidenee in the 
ease, but to aid it in sueh inquiry or trial 
The learned Sessions Judge has in this ease 
undoubtedly used the sinis as evidenec, 
whieh was not a proper use to make of 
them, For the reasons already given. we 
accept the appeal and, setting aside the 
sonvistion and sentensa passed on Sundar 
Singh, we sequit him, and direst that 
he may be released from enstody. 
7. Ke 
‘ Ayreal accepted, 


———— 


SIND JUDICIAL COMMISSIONER’S 
COURT 


Овімтхл, Report No. 157 or 1920, 
Deeember 20, 1920, 
Present :—Mr. Kennedy, J. О, and, 
Mr. Madgaonkar, A, J. О, 
EMPEROR —APPrIICANT 
tersus ` 
е SUKHAL‘S ING—Opponzxt, 
Criminal Procedure Code (Act V of 1898), ss, 128, 


$97—Detention in prison—Farlure:to give security — 
Subsequent sentence, whether can be ordered to run 


after empiry of period of detention 

An order detaining a person in prison under 
section 123, Criminal Procedure Code, until he gives 
security is not a sentence of imprisonment and, 
therefore, ‘section 397,0f the Criminal Procedure 
Code does not authorise a Magistrate to direct 
that a subsequent sentence should take effect on 
the expiry of the previous detention, Гр. 192,-col, 1.] 


Mr, T, G, Elphinston, Publis Proseeutor 

for Sind, for the Crown. 
JUDGMENT. 

Kasnyepy, J. U.—In this ease the First 
Class -Magistrate of Naushahro ordered one 
Sukhalsing to give*tecavity for good behavi- 
our. . On his failing to do so, he direated, 
him to be detained in rigorous imprison- 
ment for twelve months under sestion 123 
unless, he furnished sesurity, Sukhalsing 
did rot furnish seeurity but, on the sontrary, 
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‘exeaped from eustody and ran away. He 
was ultimately arrested. and was tried for 
eseaping from lawful eustody and senteuesd 
to thres months’ rigarona imprisonment 
under sestion 225B, Indian Penal Oode, the 
Magistrate diresting that the sentenes of 
three months should take effeat on the 
expiry of the period for whish  &osused 
was detained under Ohapter VIII, viz, 12 


` «months or till he, within that time, furnished 


Sasurity. 

The Magistrate, on further consideration, 
found this o:der' to be | irregular and has 
now referred the matter here, It appears 
'on' the authority of the oases sited from 
this Court, as also ix- Bombay and other 
High Courts of India, that the order:detain- 
ing & person who has failed to furnish 
seaurity under Chapter VIIL is not a sentense 
of imprisonment and, therefore, ssetion 897 
of tha Criminal Prosedure Code does 
not authorise «a Magistrate to direst 
that the subsequent sentense should take 
effest on the expiry of the previous deten- 
tion under Chapter УП, The Allababad 
High Court, it is trae, has held a con- 
trary:view, viz, that sueh detention was a 
Substantative sentenes of imprisonment, 
it is not nesessary for us to express any 
opinion as to this ease, as we are bound 
by the rulings of our own Court, whieh are 
in aecordanae with the Bombay High 
Court ralings, and, therefore, this order of 
the Е.га Olass Magistrate is, as he himself 
points ont, wrong. We, therefore, set ‘aside 
«во muéh ofthe order as direoís that the 
sentense under seetion  225B `of three 
months’ rigorous imprisonment should take 
effest on'expiry of the period that the acaused 
is detained under section: 123, Criminal 
Proeedure Code, ard direet that the 
Sentense should take effest from the date 
of judgment. 

Mapuaonxan, А, J, O.—I вопепг. In Траг 
v. Pandat~ (1) this Court held thata person 
eommitted to a prison or détained in prison 
under sestion 128 of the-Osde of Criminal 
Proséduve until he gives sesurity is not 
undergoing: а’ sentence’ of imprisonment 
within’ the meaning of sestion 397 of that 
Code, and the view, though opposed to the 
desision of the Allahabad. High Court in 


(1) 41nd, Css 608, 38,1, В. 1% lU Or. 1,7, 
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` Emperor v, Tula Khan (2), is in aeeordanae 


with the view of the’ Bombay High Court ia 
Emperor v. Vishnu Balkrishea Ram (8) of the 
Madras High Oourt in Joght Kannigan v. 
Emperor (4) and of the Punjab High 
Court in Queen: Empress v, Diwan Ohand (5). 
J. P. 
Order partly tet aside, 


(2) 30 А. 334; А, W. N. (1908) 133; 5 A.L.J. 
818; 7 Cr. L. J. 427. 

(8) 17 Ind. Cas. 785; 87 B. 178; 14 Bom, І. В. 965; 
1 Bom Cr, Cas. 209; 18 Cr, L. J. 849. 

(4) 31 M. 515; 4 M. L, Т. 223; 8 Cr, L, J. 402, 

(5) 14 P. R. 1895.Cr. 


BOMBAY HIGH COURT. 
Oatminat APPLICATION No. 333 or 1921, 
Desember 7, 1921, 
` Fresent i—Sir Norman Maoleod, Kr, 
Ohief Justies and Mr. Justica Shah. 
SUJATALLI NYAMATALLI-— 
ÁCCU3ED 
versus 


EMPEROR—Opprosite Party, 
Penal Code (Act XLV of 1860), s. 147-——Riot— 
Unlawful assembly — Leader of gang, liability of. 


A conviction under section 147 ofthe. Penal 
Code of the leader of a gang whose common object 
is to assault passers-by, is not illégal, 

Criminal spplieation from sonvistion and 
sentenes passed by the Asting Sesond Presi. 
denay Magistrate, Bombay, 

Mr. 4. D. Jano, for the Aseused, 

Mr, S. S. Patkar, Government Pleader, for 
the Crcwn. 

JUDGMENT,— We do not see any ‘reason 
to interfere with the desision of the learned 
Magistrate. The assused was convieted of 
rioting under saetion 147 of the Indian Penal 
Code. On the evidanes, it is slear that there 
was an unlawfnl assémbly and, on the 
evidense, the Magistrate was satisfied that 
the assused was the leader of the gang whose 
sommon object waa to assault the passers-by. 
Rale discharged. 


WOA 
E ao Rule diseharged, 


Vel. pxvi] 
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SASIMAN OHOWDHURAINK t, SHIB NARAYAN CHOWDHURY, 


PRIVY COUNCIL. 
APPEAL FROM Tak P.gna Higa Ovovat, 
[Deseniber 2, 1921. 

Present; ~Lord Baakmaster, Lord Carson,. 

Sir John Edge and Sir Lawrense Jenkins, 

Musammat SASIMAN OHOWDHURAIUN 

AND GTHERS— ÁPPELLANT) 
versus 
` SHIB NARAYAN CHOWDHURY 
AND OTHERJ— RE (PONDENTS. 

Hindu Law —Will—Devise to widow—Construction 
—“Full proprietary vighis" — Estate taken by widow 
—Alienation — Validity —" Malik," meaning of — Words 
tn Will, construction of. 


A Hindu governed by the Mithila School of Hindu 
Law made a Will by which he directed that, after his 
death, hia widows shall be heirs to all his immoveable 
properties and shall, in every way, exerois» fullpower 
&nd all proprietary rights over all the moveable and 
immoveable propertiss: 

Held, that the widowa took an absolute estate with 
full powers of alienation. [p. 198, col. 1.] 

It is always dangerous to construe the words of 
one Will by the construction of more or less similar 
words in а different Will, which was adopted by а 
Court in another case, Cp. 195, .001. 2.] 

The term “malik”, when used іп а Will or other 
document as descriptive of the position which a 
devisee or donee is intended to hold, means an owner 
possessed of full proprietary rights, including a full 
right of alienation, unlessthere is something in the 
context or in the surrounding ciroumstances to 
indicate that such full proprietary rights were not 
intended to be conferred. [p. 197, col. 21 

‘ho meaning of every wordin an Indian Will 
must always depend upon the setting in which it is 
. placed, the subject to which it is related, and the 
, locality of the testator from which it may receive its 
"аспе shade of meaning [p. 197, col, 2.] 

Appeal from в deeree and judgment of the 
_ Patna High Oourt, reported аз 39 Ind, Oas., 
755, affieming a deeree of tbe Subordinate 
J adge, Darbhanga, 
“FAOTS.—The respondents, ез the rever. 

' gioners of one Bastisha Chowdhury, sued for 
а deslaration that oertain alienations made 
by the first appellant, widow of Basheha 
Ohowdhnry, are inoperative beyond her life, 
‘The subjest matter of the alienations was 
‘partly inherited by the firat appellant from 
‘her husband апа partly her own acquisitions 
‘of sayings from insome of ber husband's 
` property. ‘The appallanta . pleaded that, 

"under the Willot Bashsha Ohowdhury, the 
‘frat appellent acquired abaoluté estate whioh 
she sould validly alienate, The Trial Jadge 
‘and the High Court, on sppeal, . held. that 
the widows took merely в Hindu widow's 
estate and deoréed tho toxpandeat's , „euit, 

Hons, this appeal, 


i 


Messra. De Gruyther, К. O. and Sen, for 
the Appellants,—Under the Will, the widow? 
asquired an absolute estate. Thera i? 
nothing in the sontext to eut down the offaa 
of the expressions -used, The fast that the 
devisees is the widow is immaterial. Suraj- 
mani v, Rabi Nath Ojha (1), Fateh Ohand 
v. Rup Ohand (2), Moulsis Mahomed 
Shumsool Hooda v. Shewukram (3), Ama- 
rendra Nath Bosa v, Shurathany Dasi (4), 
Suras Ohandra v. Dalst Mohan Dutta (5). Under 
the Mithila Sehool of Hindu Law, tha widows 
ia-any ease have absolute estate in the move- 
ables. The Will also gave the devisees power 
of alienation during life and this is suffisient 
to dispose of the present dispute, 

Mr, Dube, for the Respondents,—The Will 
gives tue widow rights ay ' heirs"; they 
ovnnot take more than а widow's estato. 

If it was intended that thsy should have 
greater powers, it would hava bssn exprassed 
without any ambiguity, The usa of the | 
word "malikiyat as meaning “malik,” is nok 
eonslusive, Moulvie Mahomed Shumsool Пойа 
v. Shawukram (3), Shib Lakshan Bhatat va 
Srimati Tarangint Dasi (6), Janri v. Bhairon 
(7). 

Mr, Ds Gruyther, K. O., replied, 

JUDGMENT. 

Sia Joun Eoox,—Tho sait in whieh thia 
appaal has arisan was brought оп the 2th 
August 1912 in the Oourt of tha Sab- 
ordinate Judgeof Darbhanga, ia Behar, by 
the Plaintiffs, who are the presumptive 
raversioners of Baeheha Chowdhury, deseas» 
ej, who in his lifetime was a landholder in 
and a resident of Mouzih Sabhankarpur, 
‘in Tirhoot, Вавһеһе Оһо wdhury died in 
1865. The prinsipal defendant ia Musamma} 
Sasiman Ohowdhurain, who is the surviving 
‘widow of Basheha Ohowdhury. His other 
widow was Musammat Subast Ohowdhurain; 


(1) 35 L A. 17; 12 C. W. N. 281; 5 A. L. J. 67; 18 
M. L, 1,7; 10 Bom. L В. 69; 7 C, L. J. 131; 8 M. L. T, 
144; 30 A. 84 (P. O.).. 

(2) 87 Ind. Cas. 122; 43 I. A. 183; 88 А, 445; 18 
Bom. L. В, 920; 20 M. L. T. 431; 21 О, W. N. 102; А 
L. W. 597; (1916) 2 M. W. №. 557; 26 C. L. J. 182 
Р.О, 

: eI A. 7; 14 B. L В. 226; 22 W. `R. 403; 3 Sari 
Р. С. J. 403 (P. 0.). 

(4) 6 Ind, Cas; CN 14.0, W. М, 453. 

(5) 31 Ind, Cas. 405; 22 O. L.J. 316; 20 0. W, N, 
433, 

(6) 8 C. L, J. 20, 

(7) 19 A, 183; А. W, N. (1897) 49 Ind, Deo, (x. 2 
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ebe died befcre euit, Baeboba Chowdbury 
died rosresred of sonsiderable moveable and 
immoveable properties, whieh, on his death, 
came into the possession of bis widows. 
Part of Bacheha Ohowdhury's immoveable 
properly was aneestra], and the remainder of 
it bad been purehased by him. 

Musammat Subsst, shortly before she 
died, exeented, on the 12th February 1887, 
an instrument by whish she bequeathed her 
half-share in the property to Musammat 
Sasiman, 

The suit relates to the nature of the title 
of Musammat Sasiman to the immoveable 
properties of whieh ber husband, Bashsba 
Ohowdhury. had died possesaed, and tothe 
' nature of her title to other immoveable 
properties whieh she and Musammoat Subast, 
or one of them, aequired by purehace, it 
' being alleged by the reversioners that those 


-immoveable properties whish were acquired ` 
"were aneestral lande, and others of whieh 
“be had purehased, and stated, as was the 


* by the Musammats were purehased by them 
with mcneys saved from the usnfruot of tha 
immoveable properties of whieh  Baoheba 
Ohowdhury had died possessed, The object 
of the ruit is to obtain a deelaration that 
Musammat Sasiman neither had ror has apy 
power to alienate any of the immoveable 
урш. Her right, if any, to alienate, 
exoept for necessity, depends upon the nature 
of hertitle. Musammat Sasiman and some 
of the other defendants are appellants here. 
The plaintiffs and others of the defendants 
are the respondenia. 

The Hindu family to whieh Basheha 
Ohowdhury had belonged was governed by 
the law of the Mithila, Sehool of Hindu Law. 
Basheha Chowdhury ‘had separated from 
that family. The suit and this appeal 
depend upon the true sopstruetion of a 
testamentary dooument whieb, although de. 
seribed as an ufainama (deed of gift), must 
be regarded ac a Hindu Will, whish Ваоһаһа 
Chowdhury made on the th of June 
1864. On behalf of the plaintiffs it is 
&ontended that the Musammats took по 
greater interest in the immoveable propérty 
whieh had belonged to Basheha Chowdhury 
in his lifetime than that allowed by the 
jaw of the Mithila to the widow of a 
separated and shildless husband, On behalf of 
Musammat Sasiman and those claiming under 
her it is vsontended that she and Musammat 
Subast t ok in that property under the Will 
p full, absolute, and heritable interest ‘as 


Monza rubhankarpur, Pargana Hati, 


‘other plases, 


proprietors, with full rights of slienation, 
and not merely the interest of Hindu widows 
under the law of the Mithila. If her 
contention as to the sonstrustion of the Will 
is correct, this nit must fail, and should 
be dismissed, and it would not be neosssary 
to eonsider whether the immoveable prop- 
erties which were purahased by the Musam- 
mats, or either of them, were purehased 
with moneys derived by them after their 
husband's death from the usufruet of the 


.immoveable properties which were left by 


him, 

Aeeording to the offieia] translation of 
the Will of the 5th June 1854 (15th 
Jeth, 1217, F.S,), Basheha Chowdhury stated 
that:— 

"Y am Basheha Chowdbury, resident of 
Zila 
Tirhoot, ” 

He then mentioned lands, some of whieh 


fect, that, — 
" The ancestral and purehased “properties 


‘are held and possessed by me, without parti- 


sipation or interferenee on the рагі of any 
person" — 
and proseeded,— 

"^ |, the deslarant, have no issue;. I have, 
to obtain bliss in the next world, caused to be 
sunk several ponds, snd have sonatrusted а 
temple of Sri Миг! Мароһаг Ji within 
the sompound of my own house, at а 


‘gonsiderable sost; І often remain ill, although 


at present Iam well, still on acsount of hav- 

ing no ohild, and placing no certainty in life, 

I intend to goon pilgrimage to Kasbi and- 
T&erefore, I, the declarant, 
of my own accord and free will, in order 
to avoid future disputes and to perpetuate 
my name, gave all the mouszs in entirety 
or in part, both апвевёгаї and  purohased, 

thika properties, and all goods, and assets, 
artieles of sopper and silver, elephant, oxen, 
she buffaloes, and all other properties, to 
both my firat and sesond wives, Musammát 
Subast Chowdhurain and Musammat Sasiman 
Chowdhurajn, who after my death will 
be heira to all the moveabls and immove- 
able properties. 16 is desired that the said 
Musammats by holding possession and osaupa: 
tion of all the moveable and immoveable prop. 
erties should pay the Government revenud- 
thereof, an they should: sollest tent of; 


ме 
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and keep wateh over, the mousas either 


in entirety or in part-and ssattered lands, 
orchard, oxen, and elephant, ete, and they 
should give alms and scharities, The said 
Musammats after my death, shell hava, in 
every way, full power and all proprietary 
rights over all the moveable and immove- 
e properties, and they should, under the 
eed exesuted by me, pay, annually, Вз. 350 
to Musammat Laehhmi Chowdhurain, widow 
of my brother, Dalar Ohowdhury, until her 
death for her maintenanee, and by this 
deed the said Musammats should gat their 
names resorded in the Government sherisíi 
in the elonmns of proprietors, То this, I 
the deelarant, neither have nor shall have, 
any _objestion, 
writing these few words by way ofa deed 
of aíainama во that they may ba of use 
when required.” 
Their Lordships have quoted from the 
translation whish was made of the Will 
by tha. offitial translator in India, but it 
-ia admitted on bahalf of the parties to 
this aposil that the vernasular word whieh 
has baen translated as “gaye” should have 
been translated as “give,” 
. The important words in the Will whish, 
in the offisial translation have Баеп rendered 
as giving to the Musammats after the test- 
tator’s death in every way, full power and 
all propertietary rights,” are iu the verna- 
eular Kult o Kuh haqug malkiyat har hal 
akhtear Mosammat mazkuran ko hasil hat, 
and were understood by the Trial Judge 
аз в declaration by the testator of the 
rights whish the Musammats would have 
in tha properties by inheritanes after his 
death, and not as giving them any greater 
right in the properties, or implying that 
they should | have апу greater right, 
saab as 8 right of alienation, exsep:; for 
nesessity. The Trial Jadga, by hia desrea 
of the 9th April’ 1914, made a deslara- 
бр ао of P plaintiff: ag revaraionera, 
rom that desreo Musamm i . 
ed to the High Coart, оов 
The appeal to the High Court was heard 
by Ohapman апі Вов, Jj., and was dismiss- 
ei by the desree of that Ooárt on the 
2àrd February 1917. The leading judg- 
ment in tha High Oourt was delivered by 
Roa, J.; with whish Ohapman, J., sonsacrad, 
Mr. Justios Roe was of opinion that in 
pue resspest the offüeial translation of - the 


I have, therefore, given into : 


Will of the 5th June 1864, was not quite 
asourate, In his judgment he gaid,— 

"A more aosurate ‘translation of elause 
beginning ‘the said Musammats after my death 
seu) would be— And in respect of all 
the moveables and immoveables after my 
death all and eomplete rights, the power 
of a landholder in every eiroumstanae, 
acerues to the said Musammats| The Urdu 
words whish I have translated ‘asorues’ 
are ‘hasil hat’ The Urdu word which І 
have translated ‘of a landholder' is "тай: 
kiyat’ There is no кде word in the 
language. Wither the long ais а mistake 
or the word is а manufactured word, 
The point has been pressed at some length 
in the argument, It is not, to my mind, 
material “Мар or ‘Malikiat! would 
equally imply something appertaining t3 а 
‘nalik? The word ‘malik’ means literally 
one who holds miik or land. The trans- 
lation, with the amendments whieh I suggest, 
represents the terms of the dead,” 

There does not appear to their Lordships 
to b» any material difference in that 
respest between the official translation and 
that suggested by Mr, Justice Roe. In 
their Lordships’ view they mean the same 
thing. Bat if they materially differ, their 
Lordships hold that they must aesepi the 
ofisial translation as orreet, If that 
translation was іпеоггевё, there was ample 
opportunity to have it judicially eorreoted 
in the High Court after evidenee as to 
its eorrestness or ineorreetness had been 
taken and reeorded in the Court іп whioh 
the eorrestness of the offisial translation 
was challenged. The Judieial Committee 
has no means of enquiring into the вог- 
restness of an offisial translation of а do- 
sament in a vernacular language of India, 
exsept by sending the вазе bask to the 
Court with a direstion to make sush en- 
quiry. It is not neeessary to adopt that 
eourse in this case. 

The following desisions, whieh it haa 
been sontended should guide their Lord. 
ships in eonstruing this Will, have been 
eited in argument at the Bar. Their 
Lordships may observe that it is alwaya 
dangerous to eonstrue the words of one 
Will by the sonstruetion of more or lesa 
similar words in a different Will, which 
was adopted by a Court in another ease, 
Their Lordships will briefly refer to the 
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desicions whieh have been eited, in the 
order of their dates. 

“In 1874, in Moulvie Mahomed Shumsool 
Hooda v, Shewukram (3), whieh same on 
appeal from the High Oourt of Caleatta, 
and related to the 
testamentary dosument  exesuted by Roy 
Hurnarain, a Hindu of Behar, the Board 
held that,— 

“In construing the Willofa Hindu it is 
notimproper to take into sonsideration what 
are known to be the ordinary notions and 
wishes of Hindus with respest to the 
devolution of property. It may be assumed 
that a Hindu generally desires that an 
estate, especially an ansestral estate, shall be 
retained in his family; aud it may be assumed 
that a Hindu knows that, as a general rule 
at all evente, women do not take absolute 
estates cf inheritanee whieh they aro ‘enabled 
to alienate.” 

Tke Board, having regard to those 
eonsideratione, and to the doeument as s 
whole, all the expressions of whieh should 
be taken together, beld that Hurnarain, in 
neing the expression "exeopt Musammat 
Ranse Dhun Kowar aforesaid, none otber 
is or sball be my heir cr malik,” intended 
that Ranee Dbun Kowar should take in his 
property "a life-interest immediately sue- 
seeding him, without that interest being 
ahared by ber daughterscr by any other 
pereon,” but that she shonld not take 
an abrolute estate whieh she shonld have 
power to dispose of absolutely. The Board 
so desided, although it held that there were 
expressions in the doeument which, if they 
stood alone, showed that Hurnarain intend. 
ed to make an absolute gift to Ranee 
Dhun Kowar. She was the widow of 
Hurnarain's deecased коп, by whom she had 
had two daughters, who were living at 
the data of the doeument,and were named 
in it, 

In 1875, in Kollany Koer v. 
Pershad (:), whieh depended оп {һе 
sonsiruction of a Hindu Will, ard 
came to the High Oorrt at Oaloutta on 
appeal. from a deeree cf the Subordinate 
Judge of Sarup, in the Patna Division cf 
Bengal, ard related to the title to immove. 
' abie property, Romesh Chunder Mitter, J., 
in his judgment, from whish the otker 


Luchniee 


(8) 24 VI. В. 895, 


eonstrustion cf a 


Judge who heard the appeal, Glover, J, 
did notdissent, beld,— 

“Therefore, the primary matter for our 
consideration is the language of the Will, 
or the words in whish it is expressed. As 
far as the words go, I think it is plain 
that the testator intended to make an 
absolnte gift of his property in favour of 
his widow and his daugher. He says that, 
after his death, they sball be (maliks), and 
his entize estate shall devolve upon them.” 


Mr, Justiee Mitter considered that there 
being nothing to show eaeontrary intenticn, 
the words which were used gave an ab- 
solute estate, and not merely the estate of 
a Hindu female, to the testator's widow 
and daughter, 

In 1685, Sir Riehard Garth, C, J.,- and 
Cunningham, J., in Punchoo ‘Money Dossee v. 
Troylucko Mohiney Dosece (9), whieh weas 
an appeal from в desrea of Wilkinson, J., 
in a suit on the original jurisdistion side 
of the High Court at Calentte, and related 
to a Hindu Will, beld that the deseription ' 
in the Will of a devisse, в woman, ав 
malik, did not rceessarily import an inten. 
tion of the testator that by bis Will an 
absolute or proprietary interest should pass 
to her. 

In 1£97, in Lalit Mohun Singh Boy v. 
Ohuksun Lal Rey (10), whieh was an appeal 
from a deeree of the High Court at Cal. 
вов, whieh had reversed a deeree of the 
Diatriet Court of Hooghly in a suit which 
related to Hindu Will, the Board held that 
the words of gift. in the Will to the effeat 
that the donee '"hesome owner (malik) of 
all my estate and properties" sovferred an 
heritable and slienable estate in the absence 
of a contest indioating a different meaning. 


In 1907, in Swrzjmani v. Rabi Nath 
O,ha (1), in an appeal from a desrea of 
the High Court at Allababsd, whieh 
had affirmed a deoree of the Subordi- 
nate Judge of Gorakbpur, in a snit 
whieh related-to а deed cf gift or testa» 
mentary instroment, by whieh a Hindu 
gave to bis fives and seeond wives and 


ane 10 C. 349; 8 Ind. Jur, 440; 5 Ind. Dec. (х.з) 


Mio! 241. A. 75: $40. 884; 1 C: ҮҮ, N. 887; 7 Наг, 
Р. O: J, 165; 12 Tod. Dec, (и. a) 1224 (P. O.). 
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daughter-in law,  respeotively, certain im- 
moveable property, reserving to himself a 
a life interest, but diresting that after his 
death they shall be “malik na khud ikhét- 
yar {owners with proprietary rights),” the 
Board said,— x 

“This ease of Lalit Mohun Singh Roy v. 
Ohuk: un Lal Roy(10) seems to adopt and apply 
the same view of the word ‘malik’ as was 
taken in the Calentta oase in 24 W. Ry, 
above sited (Kollany Keer v. Luchmee Per- 
shad (8) 1, with the resnlt.that inorder to eut 
down the full proprietary rights that the 


word imports, something must. ba found, 


in the eontext to qualify it, Nothing has 
been found in the sontext here ог · the 
Burronnding eircumstansss, or isrelied upon 
by the; respondente, but. the faet that the 
donee (Surajmani) із а woman and a 
widow, - whioh was expressly desided in the. 
last mentioned вава not to suffice, Bat 
while there ів nothing in the aontext or 
yurrounding fasta to displaee the presump- 


tion of absolute ownership implied in the. 


word ‘malik, the context, does seem to 
strengthen (he presumption that the 
intention was that ‘malik’ should bear its 
proper technical meaning.” 

:In Musammat Sura;mant v. Rabi Nath 
Ом, (1) the Subordinate Judge of 
Gorakhpur, who tried the suit, had held 
that urajmani took a Hinda widow's 
estate, and was ineompetent to alienate it, 
and the High Oour: on the appeal held,— 

“That under the Hindu Law, as interpret- 
ed up to the present, in the  sase of 
immoveable property givan or devised by 
a husband to his wife, the wife has no 
power to alienate, unles8 the power of 
alienation ів eonferred upon her in express 
terms. The learned Vakil for the appel. 
lanta (Surajmani and others) eontsnded that 
the words of the dosument we have to 
eonsider, and that we have aited above, 
did expressly sonvey sush power, ог at any 
rate that from them the intention of the 
exesutant to confer a power of alienation 
was evident. Үе варпоё so hold.” , 

«In 1909, in Amarendrz Nath Bose v. 
Shuradhany Disi (4) Mookerjee, J., held that 
the expression "malik. like myself’ in a 
Hindu Will, as dessribing the position whish 
the donee would oesupy, тай an indication 
that the testator intended the donee to 
take an absoluís interest in the property 
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devised, but that the word “malik” by 
itself would not indioate that more than а 
limited interest was intended to be sons 
ferred, 

In 1916, in Fateh Ohand.v. Rup Ohand 
(2), in an appeal from a deeree of the 
High Court at Allahabad, whieh bad varied 
a desree of the Subordinate Judge of 
Saharanpur, in a suit whieh related to the 
title to immoveable property, the Board 
held that the words in a Hindu Will: "I have 
bequeathed Mauza Khudda to Musammat 
Gomi... after my death she shall be 
owner in possession (malik о дабі) of the 
entire property in Mauza Khudda afore- 
said,” eonferred full ownership upon the. 
devisee, thore being in the Will in the 
opinion of the Board, nothing from whieh, 
a sontrary intention of the testator should 
bo inferred. 

It appears from some of the desisiona ta 
whieh their Lordships have referred and 
from the jadgment of the Board in Bhatdae 
Shicdas ч. Bat Gulab (11), that the term 
“nalik? when used in a Will or other 
dosument as descriptive of the position 
whish a devisee or donee is intended to 
hold, has been held apt to dessriba an 
owner possessed of full proprietary rights, 
including a full right of alienation, unless 
there is someting in the context orin the. 
surrounding eiroumstaness to indieate that 
вав full proprietary rights wara not in- 
tended to be eonferred, but the meaning 
of every word in an Indian Will must 
always depend upon the setting in whieh 
it is placed, the subjóst to which it ia 
related, and the locality of the testator 
from whish it may-reesive its true shade. 
of meaning, and their Lordships ean find 
nothing in the quoted desisions contrary to 
this view. 

Mr. Juaties Chapman, in his soneurring 
judgment in this suit, said: "As regards the 
word ‘malik’ I. trust that a word in suoh 
eommon everyday use in this гать of tha 
sountry (Behar) will not be converted by the 
desi.ions into а teebnisal term of sonveyana: 
ing.’ At least ontstde the Presidengy Towna’ 
of Calsatts, Madras, and Bombay, the art of 
sonveyansirg ів but little understood in India, 
and tke drafting of doeumente, ineluding 


(11) 65 Jnd. Cas, 974; 49 T. A. 1; 26 С. W, М, 129; 
15 L, W, 412; 20 A, I. J, 259; 42 M, 1. J, 885 (P. C.), 
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Wills, is generally’ of a very simple and 
inartificial eharaeter, See the observations 
of the Board in Gokaldas Gopaldas v, Puran- 
mal Premsukh Dar (12) and in Mahomed 
Ibrahim Hossein Khan v, Ambika Pershad 
Singh (18), - : 

In the present вава the term “malik” does 
not osenr in the Will, but the 
“malkıyat,” whieh bas been rendered in the 
offieial translation as "all proprietary rights," 
does, and Mr. Justiee Roe, who did not 
asecpt the official translation as literally 
quite aesurate, sonsidered: that a mistake in 
the spelling of the word had been made, or 
that the word was a manufactured word. 
His opinion was that, whether the intended 
word was. milkyat” ог “maltktyat,” it meant 
the same thing—that is, the power of a 
landholder, and he stated that “malik” meane, 
literally, one who holds land. Their Lord- 
ships sannot eonstroe the words of the Will 
giving to the Musammaís, as the testator’s 
heirs, all his moveable and immoveable 
properties, as interpreted by the declaration 
that after his death they “shall have, in 
every way, full power and all proprietary 
rights over all the moveable and immoveable 
properties," as meaning anything less than 
that they should hold in his properties full 
and eomplete rights as proprietors, ineluding 
full rights of alienation, and that was, their 
Lordships infer, what the testator intended, 

Their Lordships will aeeordingly humbly 
advise His Majesty that this appeal should be 
allowed with costs, and the suit should be 
dismissed with eosts. 

X, V. L, X, & J. Р. 


Solisitors for the 
Watkins and Hunter. 
Solieitors, for Respondents.—Mosers, 


W. Bos ў Co. 


Appeal allowed. 
Appellants, Messrs, 


W, 


(12) 10 C. 1035,11 I, А. 126 at p, 133; 8 Ind. Jur, 
306; 4 Sar. Р. O. J. 543; 5 Ind, Dec (х, в) 692. 

(13) 14 Ind. Cas. 496; 89 I. A. 63; 11 M. L. Т, 266; 
(19.2) M. W. N. 367; 9 A. L. J, 882; 14 Bom. L. В. 
280,16 C. W. N. 505; 15 O. L. J. 411; 22 М, р. Ј, 
846; 39 С, 527 (Р, O.). - 
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CALOUTTA HIGH COURT. 
APPLIQATION IN APPEAL FROM OniGINAL Civil 
No 47 or 1521. 

May 25. 1921. 

Present :—Sir Lanselot Sanderson KT., Chief 
Јаве and Mr. Justiee Rishardson. | 

OHATURBHU. CHANDANMULL— 
AND OTHERS—DEFENDANTS — ÁPPLIO ANTA 
versus 
BASDEO DAS DAGA-—PLAINTIFF — 
RESPONDENT, 


Qivil Procedure Code (Act Ү of 1909), О. XLI, r. 5: 
—Buecution, stay of —High Court, Original Side— 
Application to whom to be made—Practice. 


If a party, against whom judgment has been 
given on the Original Side, desires to obtain & stay 
of execution, pending an intended appeal, and desires | 
in the first instance to apply-cn the Original Side, 
he must apply to the Judge who decided the case 
without unreasonable delay. [p. 199, col. 2.] 


Mr. T, O. P. Gibbons, К. О, Adsosate- 
General, and Mr. К. О, Bose, for the Appli- 


eants, 
Mr, S, M. Bose, for the Respondent. 


JUDGMENT, 


Saxpersox, О. J.—This is an applisation 
for an order that the exesution of the deeree, 
dated the 22nd of Maroh 1921, ba stayed 
until the final determination of the appeal, 
upon tbe appellants furnishiag sash security 
to the satisfaction of the Registrar and within. 
such time as the Court may be pleased to 


' direct, 


The sase was tried by my learned brother 
Mr. Justise Rankin, who, on the 24nd of March 
1941, gave judgment in favour of the plaintiff 
for the sum of Вв. 41,13: (Rs. 41,000P), 
It was alleged by the, appellants, though 
denied by the plaintiff, that negotiations 
with regard to settlement took place. They, 
however, eame to nothing and the plaintiff 
applied in the ordinary sourse to the Master 
for exeeution of the deoree. 


Thereupon, оп the láth of April 1921, 
nearly a month after the judgment had been 
given by Mr. Justise Rankin, the appellants 
applied to Mr, Justise Greaves for stay of 
exesution of the degree, pending the final 
determination of the intended appeal, and 
obtained an interim stay of the said execu: . 
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tion ; and then, after hearing the parties 
on the 22ad of April’ 1921, my learned 
brother Mr. Justise Greaves, made au order 
diresting that upon the appellanta paying 
in sash ten thousand rupees by the 25th 
of April and another sum of ten thousand 
rupees within a week after, and the sum of 


rupees twently-one thousand within & month , 


from that date the exeeution of the desree 
should be stayed. It was provided that the 
plaintiff would ba at liberty to withdraw 
the eums,so to ba deposited, on the plaint- 
iffa farnisbing sesurity, and that in default 
of payment of any one instalmant the deeres 
would bs exesuted for the balanse оп. 
deposited The defendant-appellants deposit. 
ad the two sums of Ri, 10,000 but failed to 
deposit the sum of Rs, 21,000 within the 
month spesified by the order. The defend- 
ant-appellants now apply to thia Court for 
stay ofthe exeention of the deeree until the 
hearing of the appeal. When atked by 
the Court, the learned Counsel, for the 
plaintiff refused to eonsent to sesurity being 
deposited by the sppellants with the Regia. 
trar instead of eash, and he also 
objested, for reasons which he -atated, to any 
further time being granted. I do not say 
that this Court has по jurisdietion to stay 
exeesution of the  deeree if it thinks 
fit, Bat in tbe sirseumstausas of this 
ease, my learned brother and I are not 
prepared to stay the exesution of this 
deeree without the sonsent of the plaintiff, 
Jt is to be notised that the plaiatiff has 
obtained jadgment for .Rs. 
defendants hava already obtained a еопввв- 


sion by reason of the learned Judge's order. 


that exesution should be stayed upon terms 
whieh the learned Judge thought right and 
proper. Those terms have not been sarried 
put. I know of no faets whieh should induee 
thia Court to make „an order extending the 
time or varying the order whish the learned 
Judge made, It was urged by the learned 
‘Advosate-General, on behalf of the appellante, 
that in these days it f 
engaged in commerce to raise ready 
money, It seems to me that there are two 
sonsiderations in respeot of that, The first 
ig that, if that allegation be true, it affords 
an additional reason why the plaintiff should 
not be kept ооё оѓ his money апу longer. 
He has obtained a deeree, and' for all I know, 
it may be just as important to the plaint.. 


41,000, The. 


is diffisult for people : 


iff, who is engaged in trade, to obtain eash 
in respest of the amount found tobe due 
tohim as itis for the defendants not to pay 
the ready money. Sesondly, the appellants 
in their petition stated that their firm's 
stosk in trade, sonsisting mostly of jnte in 
various plases, would exesed a sum of rupees 
two lass, If that be trae, then I do not 
understand why the doefendant-appellants 
should not be able to raise, on the meeurity 
of their two lass of rupees worth of jute, a 
sum of Rs, 21,000 in order to eomply with 
the order of the learned Judge, Tt із ` to be 
notised that there is no ground for sugges- 
ting that &ny eubstantial loss would result 
to’ the appellants, who are now apply- 
ing for stay of exeeution, unless the order 
were made, besausethe learned Judge had 
provided for that by the direetion that if 
the plaintiff should take the money, whieh 
was to be deposited by the defendants with 
the Registrar, out of Court, then the plaint- 
iff was to provide sesurity in respeet 
thereof, 


For these reasons, in my judgment, 
this application must be dismissed with 


возів, 


Bofore parting with this ease I desire to 
make опе ortwo observations of a general 
natura. 15 seems to me that the prosedure 
whieh was adopted in this ease was not 
the sorrest prooedure. As I have already 
said during the argument, I have spoken 
to my learned brother Mr, Јазфіве Greaves 
about the prastiee on the Original Side, 
inasmueh as it was stated by learned Counsel 
during the argument that the applieation 
for stay of exeoution in this oase had to bs 
made to Mr. Justiee Greaves because he 
was taking all applisations on the Original 
Side, Mr. Justies Greaves assures me that 
that is not so, апа I desira it to be under: 
stood that, in future, if a party, against whom 
judgment has been given on the Original Side 
desires to obtain а stay of exesution, pending 
an intended appeal, and desires in the firat 
instanse to apply on the Original Side, he 
muet apply to the Judge who desided the 
вазе. It із obvious that that is the right soarse 
to adopt, besause the Judge who has desided 
tha ease wonld know allabout it; he would 
have all the fasts in his mind and would 
be in a position to say whether, in that 
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partioular ease, 'exeeution cught to be stayed, 
If-the application i is made to another Judge, 
: Sitting in Chambers, it must ba obvious that 
mush time will ba wasted by putting beforethe 


learüéd Jadga all the material fasts of the ease 


én the one side and onthe other, and, it must 
further be: obvious, that he eannot bei in'sueh 
ü good: position to judge whether exesition 
should be stayed as tho lenrned Judge who 
tried’ the’ ease. The Orderin the Civil Pro- 
eedure Оойе, Order XLI, rule 5 (2), to my 
mind elearly - contemplates that that oourse 
should be adopted, beeause it provides: 
“Where an applisation is made for stay 
of ' exéoutiori of an appealable deeree be- 
foreihe expiration of the time allowed for 
appealing therefrom, the Court which passed 
the düeree may оп suffeient eause being 
shown order the execution to-be stayed, ” 


The practies whieh obtains in Englánd ie, 
that ifa party against whom judgment has 
been given, desires to‘obtain a: atay of exeou- 
tion pending an intended appsal, he applies 
in the first instanse to the Judge who tried 
the ease except under spesial sircumatanees. 

Farther, the application muet be’ made 
without unreasonable delay; that is pro. 
vided by elause (b) of subrule (3) of 
Order XLI, “rule 5, of the Civil Prosedure 
Code, viZ., “that the applisation has basn 
made without unreasonable delay,". Apart 
from the rule, it mast be obvious that 
that ia а wise and essential direstiov, the 
appliaation - should be mado to the learned 
judge who tried the ease at a time when 
he‘still has the material faets in his 
mind. In the present ease the judgment 
was delivered’ on the’ 22nd of Maroh Бу 
Mr. Justice Rankio, but the applisation 
for ‘slay of exesntion was not made until 
the 14th of April to Mr, Justiee Чу, 


‚ Infature the praetice whieh I have indiat. 
ed ав to an applisation for stay of exeention on 
tbe Original Side pending an intended appeal 
(I limit my remarks to such an application) 
should be followed, viz, that the applica- 
tion for stay must ordinarily ba made to 
the Judge who tried th sase, and the 
application must be made without unreason. 
able delay. It may be that inan exeep- 
tional ease and for spesial reasors it will 
bs nesessary to apply to a Jadge other 
than the Judge who tried the ease, but 
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the abova. mentioned praótiee-is шу to 
ba 'follo wed; 


| Ricgarpsox, 4. —Lontiraly agree, 
J.P. 


X ES 


. Ordér accórdingly. 


OALOUTTA HIGH COURT, 
APPEAL ғ40м ÁPPRLLATE ORDER NO, 90 ОЁ 
1907, 
January 14,1908, 
Present —Mr. Jüstisa Mitra and: Mr, Justiee 
‘Osépert z, 
MADHU SUDAN SAHA OHAUDHURI 
AND iii е кайда 
eraus 
DEBENDRA NATH SARK 4R—~Pasratives: 


— RESPONDENT, 
‘Landlord and tenant—Creation of intermediate 
tenure between putnidar and durpatniddr, validity of: 
—Suit by assignee of rent; maintainability of. $ 


There is nothing іп the policy of the law or 
custom of the country to prevent the creation of 
an intermediate ‘tenure between a puthidar and а 
dur-putnidar, It is immaterial what name is given’ 
to it. 

An intermediate tenure-holder who is merely an 
assignee of the rent is entitled to bring аг suit for 
recovery of rent from the dur-putnidar. 


Арда] againat an ‘order of the Subordinate. 
Judge, Pabna and Bogra dated the 12th De: 
sember 1906, reversing that of the Munaif;. 
Bogra;.Seoond Court, dated the 26th. April 
19C6, and remanding the case to his:Court for: 
fresh trial, + 
: Baba Priyasankar Majumdar; for’ the:A prel. 
ant. 

Babu Debendra Nath Bagchi, for the Re- 
spondent, 

JUDGMENT,.— There is 10:hínz in the 
polisy of the law or eastom cf the. country 
to: prevent the'areation of an intermediate 
tenure between а puinidar and a dur-puing- | 
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dar, 1 is immaterial; what name is given 
to it. The plaintiff sued in the eharaster 
of an intermediate tenure-holder and he 
was merely an assignee of the rent. We do 
not/ee why a suit should not lie at hia 
іпѕѓапве to resover rent from the dur.putt?- 
dar, We aesordingly dismiss this appeal 
with eost8, one gold поћи, А 


в. х. ÈJ. P, 


Appeal dismissed. 


LAHORE HIGH COURT, 
Sgcosp Огт APPgAL No. 1156 or 1917. 
November 5, 1921. : 
Present :—-Mr. Justiee Chevis and 
Mr, Justiee Harrison. 
CHANDA SINGH—Derenpant— 
APPRLLANT 
versus 
Tus AMRITSAR BANKING COMPANY 
(FEROZEPORE Baca) TH£oUGR 
E. D. DIGNASSEH, rB£I& LiQUIDATOR, 
LAHOBE--PLAINTIFF, AND 
Tar AMRITSAR NATIONAL IN. 
SURANCE COMPANY т.вотен 
F. E, BANGHAM, 
TRRIR: L quiparos, LAHORE-— DEFENDANT- 
RESPONDENTA, 
Evidence Act (I of 1872), s. 91—Loan on security 


of hundi—Hundi inadmissible in evidence—Secondary 
evidence. 


Where a loan is granted on the security of a 


hundi,the execution of the hundi being, however, 
postponed till a short time after the money is 
actually paid tothe defendant, there is no cause 
of action independent of the hundi, and if the 
hundi ів inadmisuible-in evidence for want of proper 
stamp, secondary evidence of the transaction is 
shut out by section 91 of the Evidence Aot, and 
the plaintiff must fail. [p. 202, col 2.] 

Ваў Nath Das v. Salig Ram, 16 Ind, Cas, 88, not 
followed. ; . 

.Веворӣ. appeal from В decree of the 
Distriet Judge, Ferczapore, dated the 2ad 
Marsh 1917, affieming that of the Şub- 
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ordinate Judge, Sesond Clase, Fercespore, 
dated the 18th April t915. ° 
: Mr. M. У. Bhagat; for the Appellant. 

Mr; 8. К, Mukeriz, for the Respondent. 

JUDGMENT.—The plaintiffs in this eare 
are the National Banking Company, 
'Amritsar, and the prineipal defendant is 
Bhai Ohanca Singh, a Pleader of Fsroza- 
pore. The sesond defendant, namely, the 
National Insuranee ard Banking Company, 
is only a proforma defendant. Bhai Chanda 
Singh applied to defendant No. 2 for a loar, 
and а referenae fo his applieation shows that 
in the eolumn showing what sesurity was 
offered, Bhai Chanda Singh stated tha 
sesurity as “personal seeurity on a hundi 
payable after three months.” The applica. 
tion was referred by the Manager of the 
National Insuranse and Banking Oompany 
to the losal Direstors who sanstioned the 
loan, and, sceordingly, the Bark paid the 
defendant Re, 2,206 less Ra. 44 dednated 
as interest in advanee for threa months. 
This payment was made on the 25th 
August 1913 and Bhai Chanda Singh 
thumb-marked the Bank Memorandum 
(see Exhibit P. 3). The same day Bhai 
Ohanda Singh exeented a kundi promiss. 
ing to pay the Bank the sum of Rs, 2,200 
after ninety dayr. The National Insuranee 
and Banking Company subsequently assigned 
their elaim tə the National Banking 
Company, Amritsar, who at first sued on 
the kundi, but finding that this suit weu'd 
fail by reason of the husdi being іц: 
sufficiently stamped, the plaintiffs put in 
an amended plaint sin whieh they slaimed 
simply to recover the money advaneed with 
interest. The lower OConrta having deereed 
the slaim. Bhai Ohanda Singh appeals to 
this Oourt, aad on his behalf various pleas 
have been raised. We do not propose to 
deal with all those pleas ав we are of: 
opinion that the appeal ean be desided 
merely with referenee to one plea, whish ig 
аз follows :—~ 

On bshalf of the appellant it is urged 
that the loan transsetion was incorporated 
in the hundi, that the hundi ia the only 
lsgal basis of the suil; that the kundi itte!f 
is inadmissible for want of suffiaient stamp, 
and that other evidenea of the transaction is 
barred under scetion 91 of the Evideree. Act. 
The learred Dictriet Judge holds that there 
was а separate transaetion independent of 
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theexeeution of the kundi, and that the eon- 
trast was not embodied at ‘onee in the hundi. 
The judgment prosesds : "Mohan Lal the 
Munshi of defendant, states -that.a vousher 
was only signed when the money was ad- 
vaneed and that no kundi was exeeuted as no 


hundi paper was available, Ram Lal, another - 


Munshi of the defendant, went ont and 
obtained stamp-paper and then sent the 
hundi to the ereditor.. There was thus a 
transaction altogether separable from the 
exeoution of the hundi,” We aro quite 
prepared to assept -the -learned Jadge’s 
findings as to fasts, but, taking the fasts 
. to be as stated by him, are. quite 
unable to find that there was more than 
. one contraet between the parties. Оа the 
' fasts as found by the learned District Judge 
it was simply a ease of а loan being grant- 
ed on the sesurity of a hundi; the exeeution 
of the, kundi being, however, postponed for 
eortain reasons till а short time after the 
money had satually been paid te the 
defendant. The original plaint simply 
reeites that the defendant took the money 
and wrote a. kundi. The amended plaint 
states that the defendant took the money 
on a vousher- and promised to give a hundi 
and wrote and sent the kundi the same 
day, The vousher or memorandum itself 
eontains no promise to pay and the defend- 
ant’s applisation for a loan in whish, as 
already stated, һе spoke: of a hundi as the 
seeurity to be offered for the loan, leaves 
no doubt whatever that the agreement 
between the parties from tho beginning 
was that the money should be advanced 
on the seeurity of a hundi. in fast, the 
learned Distriet Judge does not find other- 
wise. All that he says is that the eontraet 
was nof embodied at onee in’ the hundi 


and that thus there was a separate trans- 


-Betion independent of the exesution of the 
hundi, . Taking it as correot that the money 
was first paid and the hundi exeeuted 
later on in the day, we are still unable 
to hold that there were two sontrasts and 
tbat the money was not advaneed on the 
gesurity of the hundi. 
On behalf of the respondents it has been 
argued before us that the: hundi was subse- 
. quently offered merely as а sollaterelsesurity. 
Now, had the ease besn that the money 
had been first advaneed on the defendant's 
rersoral responsibility and that a sub. 
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sequent ‘demand for: better “sesurity” had 
been made and the hundi then executed, 
no doubt there would have been two 
different eontrasts betweeu tha-parties, but 
as it is, we are quite unable to. hcld 
that there were any separate вапіёгасін, 
We have been referred to Sheo Das v. 
Kanhaya Lal (1). There it was laid down 
that though, in osertain oases, where а 
negotiable instrument, taken on assount of 
a preexisting debt, is inadmissible in 
evidense, the creditor may sue for the 
original consideration, yet, when the original 
aause of astion is the instrument itself, 
and does not exist independently of it, 
the plaintiff saunot sue exsept upon the 
instrament. A similar raling is Barski 
Ram Labhaya v. Kakaram (2), whieh lays 
down that whether there із a .eause of 
action independent of the instrument upon 
which independent evidense may be given, 
depends upon the question whether plaintiff 
ean allege any eontrast as the basis of his 
suit whieh is not the eontrast redused to 
the form of в dosnment. See also Ganga 
‘Ram v. Amir Ohand (8). А different view 
has no doubt been held in an Allahabad 
desision published as Baij Nath Das v. 
Salig Ram -(4), but in Civil Appeal 
No. 2865 of 1916 a Division Beneh of 
this Oourt has refused to follow the 
Allahabad rnling, and has adhered to the 
rulings of this Court, already referred to, 
and. we have no hesitation in doing the 
same, There was in the present 6868 nO 
cause of action independent of the hundi, 
for it is olear that the money, even thongh 
&dvansed a short time before the astual 
exesuticn of the hundi, was advansed on 
the seaurity of the kund! and that the 
agreement between the parties was that 
the loan should be made in eonsideration' 
of the hundi. We hold, .therefore, that 
the plaintifis have no eause of asstion 
independent of the hundi and as the hund? 
ig inadmissible in evidence and аз 
gestion 91 of the Evidenee Aot forbids 
вазэайату evidenss, tha plaintiffs must fail, 

We asoap the appeal and, reversing the. 
desisions of the lower Courts, we dismiss 

(1) 61 P. R. 1888. 

(2) 42 P, В. 1895. 

ide 66 P. R. 1903; 78 P. L. Е, 1907, 127 P, W. Б, 


dt 16 Ind. Cas, 33. . 
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the suit, but ав the defendant suesseds 
on & purely teshnisal ground and not on 
the merits, we leave the parties to bear 
their own eosts in all Courts. 

2. K, 


ALLAHABAD HIGH COURT. 
FigsT APPsAL FROM Oxver No. 160 os 1921, 
January 10,1922. 

Present:— Mr. Justice Piggott and 
Mr, Justiae Walsh. 

LAOHM AN PRASAD —DzFESDANT— 
APPELLANT 
versus 
LAOHMESHWAR PRASAD AND oTtarrs— 
PLAINTIFFS — RasPo" DENTS, 
Mortgage—Sale-deed cuecuted subsequently in favour 

of mortgagee, effect of, on mortgage. 


On 18th June 1908, G. S. executed a mortgage. 
deed in respect of five items of property in favour 
of L. Р., and on the 2 th August 1914 he executed a 
sale-deed іп respect of this property in favour of В.Р, 
the father of L. P, both living together as members 
of a joint family, and left in deposit with B P a sum 
sufficient to discharge the mortgage debt. Previous 
to the sale-deed, however, on the 2uth August luid, 
three items of property comprised in the ‘foregoing 
deeds were sold in execution of a simple money- 
decree against G. S, the purchasers purchasing 
the equity of redemption subject to the mortgage 
of 15th June 1908, L. P. brought the present suit on 
that mortgage: 

Held, that the suit was not maintainable as the 
mortgage-deed of Ifth inno 340+ had been com. 
pletely discharged by the execution of the sale-deed 

-of 26th August .914. [p. 204, col. 2.] 

First appeal from an order of the Distriet 
Judge, Pilibbit. 

Mr. Х. О. Vaish, for the Appellant. 

Mesars, Harnandan Prasad and Shiva Prasad 


Sinha, for the Respondents. _ 


JUDGMENT,.—This was a suit brought 
by the respondent, Laehmeshwar Prasad, 
on @ mortgage deed of the 18th of June 
1908, The defendants were G.karan Singh, 
the mortgagor under the said deed, Bhola 


Singh and Lashman Prasad, impleaded' as- 


subsequent purehssers of' a portion of the 
mortgaged property. The deed in qre:tion 
was for:a sum of Rs, 7,000, interest to run 
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at 15 per sent. per annum, eompoundable with 
six monthly rests, Five items of property 
were hypothesated, In the third paragraph 
of the plaint it is stated that Bhairon 
Prasad, father of the plaintiffand a member 
of the same joint family, had subsequently 
acquired the equity of redemption in respeet 
of two out of the five items of property. 
The plaintiff admits that the integrity of 
the mortgage bad thereby been broken up, 
só that he is only entitled to olaim a 
proportionate amount of the mortgage. money 
against a proportionate amount of the seenrity, 
Не then submits an account showiog that 
the sum due under the mortgage deed 
&mounted on the date of the suit to Rs, 17,000, 
This, by & sum in proportion based upon 
a valuation of the five items of mortgaged 
property, he prooeeds to apportion as 
follows:— | 

Ra. 11,820.4.0 зв] @ on the two items 
of property of whieh his father has become 
the purebaser. 

Re, 5,179-12.0 obargeable against the ires 
remaining items of property, whish have, 
ав a matter of fast, been purehaced by the 
вевопа and third defendants under ciroum- 
stances to be presently noted. 

Inasmuch as the market.value of these 
properties is now less than the sum due 
from them under the mortgage, the plaintiff 
limits b's slaim to а sum of Rs. 4,060. The 
snit was eontested by the third defendant, 
Lachman Prasad, whois the appellant now in 
this Court. The original mertgagor had no 
longer вру further, interest in the matter 
and apparently the cther transferee, Bola 
Singh, did not eorsider the property pur. 
ehased by him of sufficient value to make 
it worth his while to eontest the suit, 
Lashman Prasad pleaded, in effeot, that the 
mortgage deed of the 18th of June 1908 
had been completely disoharged under the 
terms. of a subsequent sale-deed of the 25th 
of August 1914. Не made sundry sllega- 
tions of bad faith against the plaintiff, or 
the plaintifi’s father, and raised various 


questions affesting the merits of the 
dispute whieh® have not been gore 
into. The main question raised by 


the pleadings, and the only one with which 


we are concerned here, is whether the 
mortgage deed in suit was or was not 
dissharged by в sale-deed of the 25th of 


August 1914. We have had to oonsider 
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the terms of that sale-deed  earefolly, It 
was by Gokaran Singb, the ociginal mort- 
gagor, in faycnr of Bhairon Prasad, who 
is deseribed in the plaint па the father of 
the plaintiff, living jointly with him. The 
property eonsisted of all the five items 
eovered by the mortgage-deed of June the 
18th, 1908; and sertain other properties 
besides. The eonsideration was stated at 
Rs, 80,000. Of this only Ба, 950 were 
actually paid to the vendor, A sum of 
Rs. 3,566 was left in the hands of the 
vendee Bhairon Prasad in full satiafastion 
of a deeree held by him against the vendor 
Gokaran Singh. There remained a large 
item of Rs, 25,483, in respest of whieh 
it is stated that itis left in deposit with 
the vendes to diseharge  threo previous 
mortgage-bonds, One is this bond of June 
the ì8tb, 1903, which it is now sought 
to put in spit, and the other two are 
bonds in favour of Jagdamba Prasad,owa 
brother of Bhairon Prasad. It so happened 
that at or about the time when thia sale. 
deed was éxosnted, eertain properties bə- 
longing to Gokaran Singh were uader 
attachment in exeontion of simple money 
deerees. The austion:sale  astnally took 
plase on the 20th of Augast 1914 fva 
days prior to the exesution of this sala. 
deed. At this auction-sale three of the 
items cf property somprised both in the 
mortgage-deed of June tae 18th, 1908, 
and in the tale deed of August the 25th, 
1914, were purehased by cectain auetion. 
purehasere, insluding the defendant appel. 
lant Lachman Prasad, "These persons, no 
doubt, bid for and purcehared the equity of 
redemption subjest (о the mortgage of 
Juue the l8th, 1908, whieh no one sug. 
gests to have been dissharged before 
the «Oth of August 1914, the date of the 
auation-eale: Ав the first Court has rightly 
remarked,. Lashman Prasad, defendant, will 
be somewhat fortunate if the result of this 
litigation ia to leaves him in possession of 
the item or items of propsrty purehased 
by him, without his having to ooníribute 
any. portion of the mortgage-debt. The 
question, however, is whether the preaent 
anit as bronght is maintainable. Tha Trial 
Court held that the mortgage-deed of June 
tte 18tb, 1908, hid bsea eompletely dis- 
ckarged by the exeention of the sale-deed 
cf August the 25th, 1914, so that no suit 
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eonld be maintained ‘upon its basis. The 


learned Distrist Judge in appeal has :ө. 
versed this finding. He puts the point 
somewhat euriously; that is to say, he 


resords a finding that the sile.deed of the 
25th of August 1914 does not bar the 
present suit, We вап only understand him 
to have found that the mortgage in suit 
was not dissharged, or, af any rate, was 
not completely dissharged, by the aforesaid 
saia deed. Оп this finding the lower Ap- 
p3llate Court has remanded the suittothe . 
Üourt of firat instanca in order that а 
variety of other ijsues raised by the plead- 
ings my be goneinto. The appeal bafore 
us being against the order of remand, ‘wa 
hava simply to determine the qusation on 
whieh the two Oourts bslow hava diffared, 
It is to ba noted at oues that, for the 
purposes of argument, wa hava to traat 
the plaintiff Lashmeshwar- Prasad ani hia 
father Bhairon Prasad as virtually one and the 
same person, This is, in substansa, the position 
taken up by the plaiatiff himself in the third 
paragraph of the plaint, to whish we have 
referred, and the question has been dis- 
cussed on this basis in both the OCourta 
below. If Lashmeshwar Prasad, the mort. 
gagee under the deed of June the .i8th, 
1908, were a person totally unsonnseted 
with Bhairon Prasad, the vendee under 
the deed of August the z5sb, 1914, it is 
obvions that other considerations would 
nesessarily arise, Under existing. eirsum- 
stanses, when Bhairon Prasad sovenanted 
to retain in his own hands out of the 
total purehase-money of Rs, 30,000 a sum 
estimated as snffisient to pay off the 
mortgage of Jane the 18th, 1908, in favour. 
of his own ‘son, it seems to us that the 
Trial Court was right in holding that the 
said mortzage was thereby, paid off and 
extinguished. No question would hava arisen 
whatsoever, had it not baen for the fast that 
the equity of redemption with regard to 
the less imporiaut items of the mortgagad 
property had һзэп put up for вме four 
days before ths exeoibion of the sale-deed 
of August the 25th, 1914. To that. extent 
пэ donbt Basiroa Peasad failed to raaaiva 
taa fall eonsijer\tion for whieh Һз had 
stipulated in ratarn for the Ra. 30,09) 
sat forth as tha? parshase-money unda? 
tha aale.deed, Tha sonjmgansy was боп. 
templated by the deed itself and a remedy 
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provided in the event of its turning ont 
that the vendor was unable to convey a 
good title ia respeot of the whola of 
the property purporting to be sold. Bhai- 
ron Prasad has elested not to avail himself 
of this remedy but to set up tha olaim 
that, in sonssquence of this partial failure 
of consideration, he himself has only par. 


tially diseharged the debt dus under the 
mortgage of June the 18tb, 1903, and 
is entitled to maintain a suit for the 


balanes. In argumept before us eases haya 
bseun quoted, sush as that of Har Ohandt 
Lal v, Sheora) Singh (1) and. Ram Kishan 
Das v. Fakir Chand (2), in which questions 
arose as to the extinguishing of a prior 
mortgage on the exeeution of a subsequent 
mortgage. The former cf the two  eases 
was, оп the fase of it, a very peeuliar 
one. The desision eventually arrived at 
was that the later eovenant of mortgage 
whieh was pleaded as having dissharged 
an ‘earlier mortgage, was wholly void aud 
inoperative so far as that earlier mortgage 
was eonserned, because the eontrast had 
been entered into with a person who bad 
no coneern whatever in the mortgage 
property and no right to deal with the 
‘same, I6 sesms to us that the ease is 
altogether a different one from that now 
'bsfore us. In our opinion the Trial Court 
‘took the right view. Blinairon Prasad dir- 


ehargéd the mortgage of the 18th of Jnva ` 


1502, when he aesepted the  sale.deed of 
the 25th of "August, 1914- in his own 
‘favour, There was a partial failure of 
$onsidération under that deed and for thia 
ап: appropiate remedy was provided, The 
fact that Bhairon Prasad has passed over 
that remedy and has thonght if more 


profitable to elaim to set up the mort. 
gage of June the 18th, 1908, with its 
heavy rate of interest, eannot now affeot 


the question whether the mortgage was 
or was поё disgharged by the exeoation of 
the sale-deed, { 

We, therefore, set aside the order under 
‘appeal and restore the deoree of thefirst 


(1) 89 Ind, Cas. 343; 39 A. 178; 32 М, L, 2.241; 
15 A. L, J. 228; 1 P. L W..330; 5 L, W 592; (1917) 
М. W.-N. 290; 26 C. L. J, 816; 21 M, L.T, 292; 21 O, 
W. N. 765; 19 Bom. L. R. 44474? 1. A. 60. (P. O.) 

(2) 19 Ind, Ces, 19; 11 A. L. 1.888, 7, 
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Court with вовёв in favourof the defend- 
ant-appellané throughout. 
We С. А, 
Order set aside, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Бесохр Огу, Apres No. 24 or 192], 
April 27, 1921. 
Present: —Mr, Dalal, A. J. О. 
Raa BHAGWAN BAKHSH SINGH — 
PLAINTIFE—AÀ PPELLANT 
tersus 
Musammat МАККА. KUNWAR 
—JDersxDANT— RESPONDENT, 
Limitation, extension of—Review, application Jor, 
effect of —Appeal, Е 


A petition in appeal of necessity re-opens in a 
Court of higher jurisdiction matters decided by a 
Court of lower jurisdiction. An application for 
review, on the other hand, does not of necessity by 
the mere fact of its being filed re-open questions 
settled between the parties by the same Court. The 
question whether an application for review will give 
a fresh starting time for limitation or not cannot 
be decided in the abstract but must depend on tho 
facts of every case. If the application for review is 
not accepted and the Court refuses to re-open the 
matter, no fresh starting point will be obtained by 
the oo for the purposo of limitation, [p. 206, 
col. 1. 


Appeal from а deoevee of the Subordinate 
Judge, Sultanpur, dated tho-15th November 
1920, upho!ding that of the Munzsif, Sultan: 
pur, dated the 30th June 1922, 

Mr, Rudra Datt inha, Фог the Appellant, 

Mr. Ghulam-Husara, for the Respondent, 

JUDGMENT,—The two  Courta below 


.have fonnd against the plaintiff on tho 
„question of law that bis anit for deslaration 


in the Civil Court was time barred under 


-the provisions of Artiele 120 of the First 
:Sehedule to the Limitation Aat, 
.to ejeot the defendant from a sertain ares 
‚of land in the Hefenue Court where it wag 


He failed 


„held that the defendant. had rights in the 
land higher than those of a tenant. 


Ths 
final decision in the litigation was passed on 


the 10th of January 1913 by the Board of 
Revenue nnd tho present suit by the plaintiff 
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for a deslaration that the defendant had no 
under-proprietary rights in the land was 
instituted’ on the 6th of June 191». Oa 
these facts the plaintiff's suit was clearly 
time barred. He pleaded that it was within 
limitation on the ground that the right to 
Bue aesruned to him on 7th of June 1913 
when an application of his to the Board of 
Revenue for a review of the jadgment, dated 
10th of January 1913, was dismissed. The 
real question at issue is one of fast whether 
by that application the matter in dispute 
batween him and the defendant was re opened 
in the Revenue Uourta or not, А review 
of judgment is nob an ordinary prossss and 
does not of necessity ra-open questions already 
desided bstween the parties to a suit in 
which judgment: was pronounesd. The 
matter inissuo is only. re-opened when the 
applieation for review is aseepted. In that 
respeot an application for review differs from 
a petition in аргем, А petitionin appeal 
of neaassity re-opens in а Court of higher 
jurisdietion matters desided by a Oourt of 
lower jurisdietion. An'applieation for review, 
on the other hand, does not of neoessity by 
the mere fast of its being filed, re-open 
questions settled between the parties by the 
game Court, The  question' ‘whether ' an 
applieation for review will give & fresh 
starting time -for limitation or not eannot 
be decided in the abstraet but must depend 
on the faeta of every enge. If the application 
for reviow is not desepted and the Court 
refuses to re open the matter no fresh starting 
point will be obtained by the applicant for 
the purposes of limitation. ‘The order of tha 
Senior Member of the Board of the-7th of 
June 1913 on the applieation for the review 
of: the Board’s judgment was “I dealine to 
re-open the ease,” Obviously, ‘then, -the 
application for review did not lead ёо. а 
re-opening of the questions at issue between 
the parties. The desisicn of the 10th of 
January 1913 was the one whieh desided the 
. pointa in issue between the parties and was 
notin any way sffested by the applieation 


for review. - That date started the period of - 


Jimitation agaiust the plaintiff and he did not 


obtain any privilege subsequently of starting . 


the period of limitation. from a later date, 
The desision of a “Judge of this Court in 
Bans Gopal т, Shähsada Basdeo Singh (1) was 


(1) 89 Iud: Cas. 498; 20- о, 0. 126; 4 0, T. J. 122;- 
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referred to but that dealt only with appeals 
and not wiih an applisation for review for 
the purpose of limitation. ` 
This appeal is dismiased with ooste, 
Z K, 5 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
First Ovis Appean No. 2/5 or 1917, 
January 9, 1922. 
Present :—Mr. Justice Rafique 
and Mr. Justioa Lindsay. 
LACHMI PRASAD AND OTHERI— 
PLi INTIFE3— A PPELLANIS 
versus’ 
GOKUL AND OTBERS— 
Deven panrs— RESPONDENTS. 
Mortgage—Several mortgages of one estate—Share 
in each mortgage specified—Transaction, whether one or 
several—Redemption. - Na 


А. procured a loan from nine persons and executed 
‘a. singló mortgege-deód in their: favour in which was 
set out the share of each ina schedule. attached to 
the deed, and specific. portions of the property mort. 
gaged were made security іп: favour of each of: the 
nine mortgagees whose names were: mentioned in 
the deed: 

Heid, that, for the purposes of redemption, . the 
transaction did nobamount io nine separate mort. 
gages and that there was no impediment. in law to 
the redemption of such a mortgage by , brte suit. (P. 
207, col. 1. 

First appeal from a decree of the Sub- 
ordinate Judge, Gorakhpur, 

Мевага, B. Е, O’Oonor and Kamolakantu 
Heus for Mr. Iswar Saran, for the Appellants. 

Surendró Nath Sen and Mr, Harnangan 


und for the Respondents, 


JUDGMENT,—This very ansient ápsal 
has some up before us to day after having 
‘been in the Court for 4$ years, 

The matter involved ів а very simple one 
and the’ decision of the appeal need not cssupy 
us very long. 

. The appellants here were plaintiffs 
in the Oourt below and the suit they 


brought was for redemption of a mortgage 


exeented- on the 25th of May 1907. 
That mortgage ‘was 95904491 by . two 
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persons, Babu Nandan Pat and his brother's 
wife, Musammot Janki. 

It is admitted that the 
the present suit are subsequent mortgagees 
of the same property holding from the 
same mortgagors, and it was in their 
eharacter as subsequent wmortgagees that 
they claimed their right to redeém this 
mortgage. - 

Assording to the ‘deed exeeuted on the 
25th of Мау -· 1507 а loan of Rs, 13,350 
‘was advanced to the mortgagors by nine 
persons, The share of eash of these 
joint mortgegees in the mortgage money 
js seb ont іп а schedule attached to the 
deed. The seeurity whieh the -mortgagors 
offered for the lcan was a- share ir a 
village whish amounted to: three annas 
ten pies and out of this share вревібе portions 
were made seaurity in favour of each of the 
nine mortgagees whose names are mentioned 
in the deed, 


It was expressly provided in the mort- 
gage-deed that when the mortgagors саше to 
redeem, the mortgage-money should be paid 


іп а lump sum and all redemption рговевӣ- ` 


ings should be taken at onea. 

The learned Subordinate Judge in‘ this 
ease has воше to the sonolusion tbat the 
suit ac framed was not maintainable. His 
view of the transaction dated the 25th of 
May 1907 is, that it amounts io nine 
separate morigagesand that oue suit for the 
redemption of al! these mcrtgages is not 
maintainable, . і 
. On the face of if, this decision ів elearly 
erroneous. There wasaloan advaneed by 
nine separate mortgsgees in speoifie shares, 


and we know of no impédiment іп law to ` 


the redemption of such & mortgage by one 
suit framed in-the manner in which the 


present suit was framed. The deoree of the . 


Court below 
reversed. 
We allow the appeal, set aside the 
deeree of the Court below and ‘send bask 
the case to the Subordinate ` Judge of 


sannot stand and must be 


Gorakhpur for desision on the merits, It . 


is to be hoped that, after all this enormous 
delay, this: ense will be brought there to a 
Speedy eonelusion, 

The desree of the Cort below is so 
obviously wrong that whatever the result in 
-tbat Oourt may be; the ~plaintifis-appellants 


plaintiffs in 


are entitled to have their sosta here, including 
fees of the higher scale. 
W. С. А, 
Appeal allowed; 
Oausé remanded, 


MADRAS HIGH COURT, 
Seconp Отг. Арркат, No..1874 ox 1919, 
January 4, 1921, 

Present : —Mr. Justiee Spenser and 
Mr. Justise Ramesam, 
BHUVANAPALU:SUBBAYA-—DEFENDiNT 
— APPELLANT 
versus 
Rajah VELUGOLI KRISHNA 
YAOHENDRA VARU, RAJAH or 
VENCATAG: RI—PrAINTIFE No. 1'в REPRE. 


sENTaTive AND PrAINTIRE No, /— RESPONDENIS, 

Civil Procedure Code (Act V of 1908), ss. 102, 116 
—S8uit for arrears of kattubadi, whether of Small Cause 
mature —Second appeal — Suit ‘tried on Original Side 
and decree confirmed in appeal—Revision by High 


-Court—Provincial Small Cause Courts Act (IX of 


1887), s. 83, 


A suit for recovery of arrears of kattubadi ів a 
guit of a small cause nature, and where itis under 
Rs. £00 in value no second appeal lies, 


Where a Small Cause Court suit is tried on the 
Original Side and decreed and on appeal the decree 
is confirmed no equity agises іг the defendant's 
favour to have theappellate decree set asidein revision 


“py.a High ( ошф and get the case re-tried in a less 


formal manner as а Small Cause Court suit, 


Kollipara Seetuparty v. Kankipaty Subbaya, 1 Ind. 
Cas. 548; 85 M. 828; 20 M.L.J. 718; 6 M, L. T, 121 and 
Davlatsinghji v. Khachar Hamir Mon, 4 Ind. (аз, 
830; 54 В, 171; 11 Bom. L. В, 1830, distinguished, 


Sesond appeal against the dearee of the 
Subordinate Judge, North Areot, in Appeal 
Suit No. 35 of 1918, preferred against the 
deeree cf the Distriot Munsif, Tirupathi 
in Original Suit Ne. 633 of 1916, : 


FAOTS appear from the judgment, 

Mr. N. Ohandrasekhara Atyar, for the 
Appellant.—The suit was tried by the Dis- 
tries Munsif on the Original Side, He has 
exersised а jurisdistion not vested in him 
by law as he ise different Court while 


sitting on the Small Cause Side: Saetion 
38 of the Provincial Small Cause Courts 
Ast, The case should be remanded for 
trial on the Small Cause Side. Kollipara 
feetapaty v. Kankipaty Subbaya (1) and 
Davlatsinghjt v. Khachar Hamir Mon (2). 

Mr. А. Krishnaswamy Atyar, for Ње Re- 
spondent.—Here, the Munsit's deereo wes 
eonfirmed in appeal. There has been no 
prejudiee to defendant, In the aces re- 


ferred to there was a reversal of the 
deeree. 
JUDGMENT.—This suit to recover 


arrears of Kattnbadi of less than Rs, 500 
in amount is .of -a amall eause nature acd 
no sesond appeal lies, See Mullapudi Bala- 
krishnayya v. Venhatanarasimha Appa Rau 
(3). | 

The appellants’ Vakil asks us to hold 
that the Distrist Munsif had no jurisdia- 
tion to try the suit on the Original Side 
seeing that under seetion 33,  Provinoial 
Small Cause Courts Act (IX of 1887), he 
is deemed to.be a different Court from 
the same Court exereising small cause 
jurisdietion and suggests that we should 
interfere in revision and send the suit 
bask for re-trial on the Small Canre Side. 

In this ease, unlikes the «ases dealt with in 
Kolltpara | Seetagaty v. =, Subbaya 
(1) and . Daclatsingh;t Khachar 
"Hamer Mon. (2), there was no үе of 
‚ the ret. Court's deeree in appeal, and, 
therefore, no ,equity arises in the defendant's 
favour, to have the lower Appellate Court's 
deeree set aside, and, get the ease гө. tried 
by the same Original Oourt in a less 
.formal manner than it has already tried 
it. We muet deeline to interfere. in -the 
‘manner suggested, Beeing that.the defend. 
ant has not been prejudised by the sourse 
:adopted by the Distriet Munsif. 

We dismiss this sesond appeal with 
eoats. 

M, C. P. 


J, Р. . Appeal dismissed, 


1 уш, Сав, 548; 38 М. 82°; 20 М.І, J. 718;6 


ML, T 
(2) tin Cas, 830; 34 В. £71; 11 Bom. L. R, 1880, 
(3) 19 M. 329; 6 Ind. Deo, (N, s.) 936. 
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ALLAHABAD.HIGH COURT. 
Бксонр Civit, Appest No. 434 cv 1920, 
January 10, 1992, 

Present : —Mr, Justieo Ryves and : 
Myr, Justiee Gokul Prasad, , 
BHAGIRATHI SHUKUL— 
PLAINTIFF— APPELLANT А 
. “versus А . 
OHANDRA HARIHAR PATAK AND OTHERS 


— DEFENDANTS — RESPONDENTS, 
Plaint, misdescription of property in—Amendment 
effect of —Cause of action, whether affected, . . 


Where.by mistake the plaint.in a.suit for кйш, 
tion wrongly describes the property as being situat. 
ed in one village, whereas it is really situated in 
anotaer, the Court should, on an application being 
made, allow the plaint to be amended, as such 
amendment would in no way alter the ' plaintiff's 
cause of action which was the non-payment of the 
mortgage-money, and the mere fact of a misdescrip- 
tion of the property, would not alter that oause of 
action. [p. 209, col. 1.] 


Second appeal from a  desree of the 
Distrist Judge, Gorakhpur, sonfirming а 
deeree of the Officiating Subordinate Judge, 
Basti. - 


Dr. Kailas Nath Katju, Mesara, Invir Saran 
and Panna Lal, for the Appellant. 
Mr. N. О. Vaish, for the Respondents, 


-JODGMENT,—lIn our opinion this appeal 
.suseeed, ТЬе plaintiff-appellant 
brought the suit. on the basis of в mortgage, 
but by а misdeseription in the plaint he put 
the share hypothesated as being eituated 
in the village Jogia, although it was really 
situated in the -village Udaipur. The 
defendants are the mortgagors . and his 
deseendants. The mortgagor did not defend 
the elaim but his dessendanfs raised the 
usual pleas that the bond was without 
consideration and was exesuted -without 
any legal necessity. ‘They also eontested 
the faetum of exeoution by, the mortgagor, 
The suit was dismissed by the Trial Court on 
the finding. that no legal - - necessity for; ihe 
transfer had been made ont. Qn appeal, 
however, a fresh somplieation arose, ‘After 
the plairsiff aprellant’s argument was heard 
the sate was adjourned at the respondenta’ 
іпьќапве for a few days. In the meanwhile, 
it was dieeovered that, although the „property 
whieh was really mortgaged was situated 
in Udaipur, the plaintif i in faet deseribed 
it a5 being situated in ‘Jogia, What really 
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happened -was that the money borrowed 


under the hypotheeation bond in tuit was 
for the purpose of purahasing a eertain 
share in Jogia for the benefit of the joint 
family, and perhaps that is how the confusion 
aroce, Anyhow, tha plaintiff applied to the 
lower Appellate Court for amendment by 
substituting the name of the aorrzct 
village in plase- of the wrong one. 
Jearned Judge, relying on tbs oases cf 
Balkaran Upadhya v. Gaya Din Ralwar (1), 
aud Muhammad Sadtq v. Abdul Mcjid (2), 
has ‘disallowed the application and has 
dismissed the appeal.: We think the Judge 
of the Oourt below was not justified in 
disallowing the applióation for amendment. 
Amendments of elérical mistakes hava been 
allowed ‘even in second appeals and this was 
“eminently a ense in whieh the plaintiff should 
not have been punished by dismissal of his 
‘suit simply because the Pleader’s elerk who 
‘wrote the plaint had sominitted a` olerical 
‘error, The mortgage in suit was filed along 
‘with the plaint and showed quite slearly 
what the property really mortgaged was. 
"Under these ‘sitsumstanoss, the amendment 
prayed for should have been allowed. This 
‘amendment would be inno way altering 
‘the oanse of astion of the plaintiff. Tha 
cañas of aetión ‘was the non-payment of the 
mortgage and the mere fast that a 
misdeseription of the property erept into the 
‘plaint“ does not ‘alter the cause of astion. 
"We" think the Oourt betow was wrong in 
“thinking that it had no power to allow the 
amendment., We allow the application for 
"Ámendmént ofthe plaint, dated the 5th of 
‘February’ 1920, We allow the appeal, set 
‘aside the ‘deerees of the-Courta below and 
remand ‘thé sasé to the Uourt of firat 
'instanoo throigh the “lower Appellate Оопгё 
‘with ‘direetions to restore 16 to its original 
‘number and try апа dispose of it assording 
‘to'law. The defendants respondents will he 
entitled to their costs of this litigation 
‘up 60 date and the appellant will pay 
"his own возів of this appeal. The remaining 
‘goats ineurred by the appellant will Ъз aosta 
Чп the sanse, ` ` i 
OW, Ga А Ы 

. Appeal allowed, 
(1) 24 Ind, Cas, 225; 12 A. 1, J, 635; 36 A. 870, 
7 (2) 10 Ind. Cas. 476; ЗА. L, J. 636; 33 A. 616. 
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CALCUTTA HIGH COURT. 
APPLICATION IN ORIGINAL Огу SUIT 
No. 794 or 1909. 

Deaember 14, 1920. . 
Present: —Mr. Justiss Rankin. 
NARENDRA LAL KHANC-APPLICANT 
versus 
TARUBALA DASI-~Responpent 

Attorney —Bills of costs —Lien—Limitation, bar of— 
Set-cff — Limitation Act (IX of 1908}, construction of— 
Limitation bara remedy does not eatinguish right, 

In the osse of а personal action for a debt, 
limitation merely bars the plaintiff from having the 
particular remedy by way of suit and does not 
extinguish the debt. [p. 210, col. 1.] і 

Therefore, if ап Attorney has any form of lion 
upon property in respect of his bills of costs, he 
can exercise that lien notwithstanding that, by the 
terms of the Limitation Act, he could not bring a 
suit. [p. 210, col. 1.] . i 

The bar of limitation applies to a claim of set- 
off by a defendant as if he were bringing an 
intlependent suit of his own but where he is defend. 
ing himself by .way of set-off, if his claim was 
not barred at the time of the issue of the plaint, he 
may prosecute a set-off even though the time may 
hive elapsed before his filing, say, а written stato. 
mont claiming the set-off. Гр. 210, cols. 1 & 2] —— 

The (imitation Act being an Act of a restrictive 
character must be strictly construed, [p 218, col. !.] 

Mr. L. P. E. Pugh, for tha Appellant, 

Babu Hirendra Nath Dutt, for the Respond. 
ent. . е . . 

JUDGMENT.—This is an applisation by 
an Attorney under rule 52, Chapter XXKXVIII, 
of the High Court Rles, for an order 
against his slient for payment of the sums 
amountiog to Rs, 531.14 0 allowed on taxa. 
tion of four bills of oosts ій raspast of 
non-oontentions business. It appears that 
the Attorney also asted for the slient'in 
sevaral ` other proseedings, baing agriain 


-өхзопіібп ease’ in ono of whieh а am- 
‘sidarabla sum of money wa: recovered by 


the Attorney and was put into his hand 
on bahalf af ‘his client,  Differensss of 
opinion arose bstwesn the parties „98 to 
‘whather the partieular or astive lien of 
a Solisitor іп reapeat of the gum of money 
вэ resieved was available for his eo3ts in 
all or in only ons of the exesution mat. 
ters, bat by: ап order obtained from Mr. 


‘Jnsties Buekland the Attorney has sussaad- 


ed in having it , declared that his раги. 
eular or active lien extends to all thesa 


'eantentious proseedings, 


Tha main‘difisulty now is due to tho fast 
that hafore the money in question was 
‘yonieved by the Attorney over three years 


210 

NARENDRA LAL U, TARUBALA DASI 
bad elapsed sinee the sompletion of the 
work eomprised in eash of tha four bills 
of oosts. The order of Mr. Jastiee Biok- 
land, as -I sonstrue it, merely dirested that 
these bills of sosts should be taxed and 
that any moneys over and above the 
amount whieh in any event would he 
sufficient to satisfy the Attorney's slaim 
should be re. paid by the Attorney to the 
elient at ones, It in no way desided 
whether ` these bills of eosta were in 
fast due from the elient to the Attorney 
or not, but it did deelare that to the ex. 
tent to whioh these bills, when taxed, were 
due and payable the Attorney should have 
a right to aset off, In addition to the 
partisular or astive lien whieh an Attorney 
has upon monies whieh have been re- 
sovered ina suit, the Attorney bas в gener. 
al or passive or retaining lien upon all 
moveables, deede, doeuments, and so forth 
that come into his hands unless they 
some for a specifo purpose whieh тоша 
be ineonsistent with the righ of retainer; 
but Mr. Justice Baekland inthis база hes 
definitely desided, as appears more elearly 
from his judgment than from the form of 
the order, that with regard to the four 
bills of eoste in question, the Attorney 
bas not got the right to exereise any 
Нев, ' 

Now, ihe law on the aubjest, so far as 
it is neeessaty to state it, stands thus, 
By seetion 28 of the Limitation Aet of 
1908 it is provided that “on the deter- 
mination of the period hereby limited to 
any person for instituting a suit for 
possession of any property, his right to 
sush property shall be extinguished”; bnt 
in the ease of a personal setion for a 
debt limitation merely bars the plaintiff 
from having the partieularremedy by way 
of suit and does not extinguish the debt, 
Thus, if the Attorney has any form of 
lien upon property in respest of his bills 
of войїв he ean exereise that lien notwith- 
standing that, by the terms of the Limi- 
tation Aet, be воп14 not bring a suit, 
The next proposition of law whieh is of 
some importanee is this, that so far as 
‘the position of a defendant asserting a 
right of set оЁ із soneerned, the limita. 
tion bar does apply to bim. It applies 
to him as if he were bringing an inde. 
pendent suit of his own, the only differ. 
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enee being that, where he is defending 
himself by way of' set-off, if hia slaim 
was not barred at the time of the isauve 
of the plaint, he may prosesute a set-off 
even although the time may have elapsed 
before his filing, say, a written statement 
elaiming the set-off. But with that exsep- 
tion as to the terminus ad quem of the 
pericd of time, it is the law in India as 
well as in England that limitation applies 
to а set-off. Now, in this ease, the 
question of passive lien or right of re- 
tainer having been disposed of by Mr. 
Justise Buskland's judgment and the right 
of set-off being subject to the principle 
of limitation, it is or may be а matter 
importanse whether, under rule 
59, I ean make an order against the olient 
for payment. 

On the affidavits, whioh are very short, 
there ir, in essential matters, no substantial 
dispute, the sontention expends: itself upon 
things whish matter little now, Tbe retainer, 
the faet that the work was done, and the 
proper eharges therefor are ‘all beyond 
dispute, 

As regards one of the bills, an objeation 
is mentioned in the Attorney's own affi- 
davit. lt refers to the bill for Res, 287 
in the matter of the  Landora estate. It 
was not apparently taken before Mr. Juatiee 
Baekland but is one of the objestions 
mentioned or aired before the Taxing Offieer, 
The objestion im, that by the terms of 
tke letter of retainer in this partieular 
matter the Attorney was to look for hia 
sosts nob to his olient the prospestive 
mortgagee, but to the prospestive borrower 
or mortgagor, lf any real ease of this 
sort was disslored, I should exeept thia 
partievlar bill from my order, but on the 
terms cf the latter it ів as plain as pose 
sible that there is no foundation for the 
eontention that the Attorney was ‘to aet 
upon tbe footing that his olient should 
not be liable for eosts as distinst from 
the usual arrangement that the mortgagor 
shall pay the mortgagee’s sosta insidental to 
the loan., The letter has been set out, in the 
Attorney's affidavit, The affidavit in anawer 
says merely this— "1 am advised that 
the eontention of the Raja that the bill 
of sosts re Landora esta'e is поё payable 
by him ia valid.” I have no fasts at all 
before me upon whieh I вар be satisfied 
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that there is in this matter any bona 618 
or substantial dienute.as to the existerca 
Ог non-existence of a apesial bargain be- 
tveen the Attorney and the elient, No- 
where do І find it stated that on euch and 
sush а date a verbal bargain was made to 
that eíffes'; nowhere do I find in the 
affidavit of the respondent a ease whose 
Beriousness ог bona fides aan be investigat- 
ed to the effest that this Attorney was to ast 
for the lerder but was to look entirely to the 
borrower for these oosts, There is no 
doubt, moreover, that the transastion fell 
through and neither the letter nor any- 
thing else in evidence disoloses any ease 
at all for so extraordinary a bargain as 
that the Attorney thanld do work for a 
lender upon the terms that, even if the 
low went off, the lender should not be 
ans werable for his own eosts. There is, in 
my opinion, no matter for enquiry; no matter 
whioh needs to ba elasidated in a suit; 
tha juri listion of the Oourt under the 
rule is not ousted by. a mere statement 
from the lip: outwards disslosing а will. 
ingness on the part of the silentto sou- 
fend something for whish he ean indieate 
no eonorete sase, 


The bills of eosts were taxed and the 
Attorney retained a sertain amount and 
refundai the surplus stating at the time 
io the olient that when the Jourt re- 
assembled after the  vaea'ion he would 
make au applieation for the purpose of 
determining whether he was entitled to 
pay himself oat of the moneys so ratained, 
The firet objection with whieh the Attor 
ney is met is that he sannot get an order 
for payment under rule 59 beoause he 
haa already, been paid. In ту opinion 
there ia no substance in that objestion 
more paertiaularly having regard to the 
fast that by his letters the Attorney has 
retained the moneys searefully setting out 
that he will apply to subordinate his 
right. How little substance there is in 
that objeetion may, I think, be elearly seen 
by sonsidering it from the point of view 
of the slient. The elient «elaims that 
the  monsy is his, that there is po 
debt, and that nothing the Attorney 
ean do will entitle bim to appropriate 
that fand. Olaiming that, he aannot be 
beard to say that ап order for payment 
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eanuot be mate against him besause the 
Attorney has already bsen paid, 

Isome now to tbe question whieh arises 
by reason of the lapse of time between 
the sompletion of the work and the 
rasaipt by the Attorney of the money. 
It is alleged by the Attorney in his af- 
davit that from time to time he had 
made out hia bills of sosts in respest of 
the various oases and matters insluding 
the four bills now in question aud that 
he had made them over to his elient for 
examination. "I had also from time to 
time asked Raja Narendra Lal Khan to 
pay me the said eosts inelading those 
mentioned in the seaond paragraph and 
the said Raja Narendra Lal Khan had 
on several occasions personally requested 
me that I should wait until his dues 
should be reslised in the said exeen. 
tion eases and should take my sosts out 
of the monies so realised, and in eom- 
plianee with sush request t did поб take any 
steps to епѓогов payment of my said soats," 
The answer to that and the only answer, 
in the affidavit of Hamrsti Mukherjee, the 
agent of the client, ів, — [ admit that the 
said Bibu Hirendra Nath Datt made over 
eertain untaxed bills but have no kaowledge 
that the said Raja Narendra Lal Khan 
personally requested him to wait for pay- 
ment until his dues in the exeaution ease 
ba realised or that the said Raja suggested 
that the sosts of the ssid Baba Hirendra: 
nath Dutt should be dedusted from the 
sosta when realised.” In that state of 
affairs, there is no denial, no statement 
even, that the eliept had informed tha 
deponent thatthe statement of the Attor- 
ney, upon oath was untrue. I feel, there. 
fore, both entitled and obliged to aet upon 
the footing of its truth, 

The first question whieh arises, therefore, 
is, whether upon uneontradicted matter 
there is not an апзтег to any objeetion 
based upon limitation, In my opinion the 
evidense of the Attorney ia good and 
suffisient evidence of a verbal promise on 
the part of the elient, a promise given 
for sonsideration to pay the Attorney when 
money was recovered in the exeention 
65:08, This view agrees with а prinepla 
whose illastrations are well known. “A 
promise to guarantee a Cobb if the ereditor 
will give time to the prinsipal debtor is in 
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the first instanca an offer. It besomes a 
binding promise when the sondition of 
giving a spesifisd time or a reasonable 
time has been performed” (Pollock on 
Contraote, 7th Edition, page 202). І see no 
answer upon the present cvidense to this 
contention, but Mr, Pagh has eontended 
that, if there is any spesial bargaia of 
the sort, rule 59 cannot be applied, In 
my opinion, unless the special bargain is 
a matter of dispute, the role is in no way 
inapplicable, It says nothing about the 
Attorney's retainer or about an original or 
Subsequent bargain. The test ir, whether 
there are in the end only questions тө. 
-quiring to be elueidated ina soit. If not, 
the only other condition is that the ap- 
plication shall be one for payment of the 
amount оѓ `а taxed bill of ooste, 

On this view, it is unnesessary for me 
to concider the somewhat diffisnlt questions 
that have been dissussed upon the gs- 
sumption that if the Attorney were to 
bring a suit for the  reeovery of this 
money, he would be debarred by the Limi- 
tation Ast, but I will deal sbortly, as an 
‘alternative methcd of disposing of thia 
application, with the question on that 
footing. 

16 has been held by antbority in this 
. Qourt, following authority in the Bombay 
‘Court, that under the rule in queation 
“neither Article 84 nor Article 181 of the 
Limitation Aet applies, Artiele #4 dces 
поё apply, beoause the proceeding is not a 
‘anit, Artiola 151 does not spply, as Mr, 
Pugh for the respondent is sonstrained by 
‘the decisions to admit, because this appli. 
‘aation is not an-applisation contemplated 
"by the Civil Prosedure Code. Tle result 
‘ia that rule 59 is teehnioally free from 
apy Statute cf Limitation, This matter 
having been drawn to the attention of Mr. 
'Justise Chaudhari in this Oourt, in the 
sare of Lakhimoni Dassi v. Dutiendra Nath 
Mukheriee (1), that lesrned Judge makes 
‘this observatior: 

“If there is no special rule of limitation, 
diseretion kas to ke exeerised in allowing 
auch applisatiocs whish age ofa summary 
nature, The rele itself provides for an 
alternative relief, viz, relief by suit, and 
"gueh' a cuit ean only be instituted within 


(1) 61 Ind, Cas, 041, 46 O, 240; 23 0, W. N, 418. 
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the time allowed under Article £4 of the 
Limitation Аоф and’ 16, therefore, 
to me that in exercising disoretion 
with regard to such. applications, when 
a question of lapse of tims is raised, ił 
should be oonsidered whether the time 
allowed by Article 84 ought not to be 
the time limit," 

I observa that the learned Judge there 
used very guarded language and аз his 
observation is only obiter this is not 
unnataral, I do not feel quite sertain 
whether the inolination of hia opinion 
was that the time limit should be imposed 
in sll oases by an analogy drawn from 
Artisle 84 or that in every oase 16 was а 
question to be sonsidered as a matter of 
discretion upon the special facts, In any 
oase, Mr. Pugh for the respondent aon. 
tends that any disoretion, in order to be 
sound, must be ao restricted and sontrolled 
by analogy from the Limitation Aet; and 
he adds the further sontention that, save 
ou this sondition, rulo 59 of Chapter 
XXXVIII of the Rules of this Court is 
uiira vires, It appears that the substansa 
of the Rule was introduced into this Court 
in 1£05 from the rules of tho Bombay 
Court. whioh hava sontained this provision 
for over 40 years. It must be admitted 
also that Mr. Pogh has againat him on 
both the contentions just mentioned the 
ease of Wadia, Gandhy & Oo. v. Purshotam 
Swi (2), and a very eonsiderable body 
of judieial opinion therein sited, Aa to 
the rule being wlira tires I think it is either 
valid or invalid as it stands: itis not son- 
ditionally valid or eonditionally invalid, 1 
think it impossible to hold that, beaanee 
the Limitation Aeb sets a limit only to 
suits and applications contemplated by the 
Oivil Procedure Code and has provided 
none for other applisatione, therefore the 
High Court's power under its Charter to 
make rules бо regulate proseedings дап 
never Бе exercised by providing speoial 
forms of opportunities of making appli- 
sations to the Court, There is nothing in 
the ease of Ohuntlal Јеіћарлаў v. Dhayabhat 
Amuiakk (3), which warrants and sognteu. 
ances this contention. Ib was soasarned 
with an appeal as to whish spseifia pro. 


(2) 32 B, 1; 9 Bom.*L, B 502, 
(8) 33 B, 14 0 Bom, L, Re 1138, 


seams. 
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Tun bad been mada by the Limitation 
ot. ` 

The sontention that under rale 59 avy 
. disaretion, in order to be right, must be 
exersimed only within the limits set by 
analogy from Artisla 84 is, { think, mueh 
more serious, Oas naturally assumes that 
the intention of the rule was not to еп. 
large the rights of апу parties but to 
enable a more summary remedy to ba’ 
given in eases whish did not require the 
mora elaborate procedure of a suit. It 
has, however, to bə observed that when 
this rule was borrowed from Bombay, desi- 
sions in Bombay had for a sonsiderable 
time been to the effeot that the Limi- 
. tation Ast did not narrow what the Court 
under this rale ought to do, The ease 
already cited, and the eases therein relied 
on, show that the Bombay High Court under 
this rule, have, made orders either without 
enquiring into the question of limitation 
though raised, or in spite of the knowledge 
that limitation would have barred a suit. 
Farther, and apart’ from these eases, in the 
ease of Ramhari Sahu v. Madan Mohan 
Mitter (4), a Division Beneh of this Court 
dealt with an applieation whioh could be 
regarded either as made under a rule of 
the Court which was teehnisally free from 
any statutory limitation ór as made under 
sestion 558 of the old Code which attrast- 
ed Artiele 168: of the Limitation Aot, 
The applisation was allowed though the 
matter was purely  diseretionary in its 
natore and althongh under the Code it 
would have been barred. I do not think 
it open to me on the anthorities to Jay 
down an abstrast or a priori rule to the 
effest that it is nessesarily wrong to exer- 
aise this disovetion іп a oasa where а 
suit eould not susseed; any ansh rule 
must ba laid down, if at all, by a higher 
tribunal. I think my diseration is to be 
exercised in the present state of the author- 
itis upon the well known lines and in 
the wall-established manner on the рат. 
eular fasts of each ease, ‘Ths Limitation 
Aci", aa was said in a sass already sited 
[Ohunilal Jethabhai v. Dahyabhai Amulakh 
(3)], " being an Act of a restrictive eharaster 
must ba stristly construed,” 

In the prósont 2ase, 1 825532118 from 


(4) 28 0, 839; 12 Ind, Deo. (x, s.) 227. 
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what I have said already that there is a 
speeial state of fasts strikingly in favour 
of the applieant. Оп ап applieation 
Bush aa this, I think it makes all the differenas 
whens question of lapse of time is raised 
whether the Court is dealing with a position 
in whieh the facts are not really in eontroversy 
or with & matter as to which real and 
substantial dispute upon the faats is shown. 
If, upon examination, it appears thata real 
dispute exists as to fasts, then not only would 
asuit рев safer form of remedy for other 
reasons but the principle of limitation is 
itself a highly desirable safeguard. Here, 
however, that is not во, and a very strong 
appeal to have the Court's diserction exercised 
in his favour is made by an Attorney who 
ean show without serious shallenge sueh 
a eourse of econdust on his elient's part as 
І haye. here to deal with. The Statutes of 
Limitation, still less the principle of limitation, 
are not intended as an sid to onecnasionable 
sonduet though nesesearily іп seauring 
other enda they afford seope for this. 
In this ease, І ean see no other end to be 
sesured, because I think the more summary 
remedy ean be given safely upon unehallenged 
facts. Tho debt  subaists; its justiso ia 
unimpeachable; the appeal to the analogy 
of Artisla 84 is on the  unoballenged 


.evidenee of the Attorney made inairsumatanass 


whieh render it not merely shabby but 
dissreditable. In thatstate of affairs, if it 
bs в matter of diseretion, lanswer that if 
I heve the power I hava the will I 
must be shown that statutory provisicn 
or resognised judisial prineiple forbids, Ё 
cannot топо jadisial dissretion for 
extending by analogy a restristive Statute 
in sasrifise of the marits of the aso, 

Tho applisation aneseeda with возів, 

J, P. 

Application succeeded, 
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ALLAHABAD HIGH COURT. 
Szconp От, АРРВАТ, No, 1160 or 1919, 
Јарпату 6, 1922, 
Present:—Mr. Justise Piggott and 

. Mr, Justice Walsh, 
PARBATI AND ANOTEER— DEFRNDANTS 
=- ÅPPELL NTS 
versus 
Ваа SHY^M RIKH anp OTEERS 
—PriisTyEF:-—Re*«pPONFEMTS, 
_ Provincial Insolvency Act (III of 1907), applicability 
of, to proceedings under Agra Tenancy Act (11 of 1501), 


, The provisions of the Provincial Insolvency Act 
do not apply во as to govern or affect the rights 
of & land-holder against his tenant enforceable by 
means of any suit or proceeding under the Agra 
Tenancy Act, nor do they bara proceeding in 
execution of a decree before a Revenue Court 
against atenart who subsequent tothe decree is 
adjudicated an insolvent. (р, 715, col. 1.] 

A landlord obtained decrees "for arrears of rent 
against his tenant: the tenant was subgequently 
adjudicated an insolvent: the landlord thereafter, 
with the leave of the Insolvency (€ ourt, brought the 
present suit challenging the validity of certain 

transfers by his judgment-debtor, the tenant: 

' Held, that the suit was not maintainable and 
that the proper remedy of the landlord was, in the 
‘firat place, to take out execution of his deorees in 
the Revenue Court аз against any property which 
' -he alleged to be the property of his judgment-debtor, 
and, that if he met with any resistance, the 
question was опе for the decision of the Exeoution 
Court, in respect of which either party aggrieved 
had a ‘right to seek a determination by means of a 
regular suit. [p. 215, col. 1.] 

Sesond appeal from a deeree cf the 

Additional Jndge, Moradabad, confirming 
that of the Additional Subordinate Judge. 
. Dr. К. N. Katu, Messrs. Radhakani 
Malaviya and Baleshri Prasid, for the Appel- 
Jants, 

Mr. B. E, O' Oonor, for the Respondents, 

JUDGMENT, 

Р:азотт, J.—This is a sesond appeal hy 
the defendants іп a suit for a deelaration, 
These defendants ere the wife and the minor 
son of one Ohatar Singh who has been 
adjudisated an insolvent, The painsipal 
respondent, the plaintiff in the suit, ig a land. 
holder who on various dates between the 7th 
of Mareh and the 29th of Marsh 19:1 had 
obtained from a Revenue Qourt decresa for 
arrears of rent against the aforesaid Ohatar 
Singh. After the latter bad been adjudieated 
an insolvent, this deeree-holder arplied to the 
Insolveney Oocurt, ostensibly under the 
provisions of section 60 (2) of the Provineial 
Insolvency Act, No, ПІ of 1907, tor the leave 
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of the Court to institute the present suit, 

The objest of this enit is to shallenge the 
validity of two deeds of transfer, dated the 
10th of July 1:08 and the 16th of May 1910, 
respectively, whereby.Chatar Singh more than 
two years prior to his insolveney, had purport» 
ed to transfer immoveable property in favour 
of his wife and his minor воп. The suit was 
resisted проп various grounde, but the 
partisolar point whieh bas been prineipally 
argued before us was not taken in either of 
the Courts below, and the reason for this 
besomes obvious enough ав we consider. that 

point in detail. There were objastions taken 

to the form of the snit and a plea of limi‘ation 

was raised, but both the Oourta below have 

desided in favour of the plaiatiff in respert of 

legs! objsstions, as well аз оа the merits, and 

have granted him the deoeree for which he 

sought, Now, the decision of the lower 
Appellate Court in this ease is dated December 

the l9 h 1915. Oathe 4th of. Mareh 1691 
в Foll Beneh of this Court prononneed ita de. 

eision in the ense c£ Kolka Dos v. (22) u Singh 
(1) in whish the whol- question of tha rela- 
tions between the jurisdiotion of the Rever ue 
Oourte, eopeti:uted uncer the Loos] Taraney 
Aat, No, lf of 1901, on rhe one hand, and tbe 
Courts aeiing under tbe Provinaial Inrol- 
veney Act, No. LIL cf 1507, was reconsidered 
and determined. There hed been а previous 
desision of this Court, Raghubir Singh v, Ram 
Ohandar (2), aeocrding to whieh a land-holder 
eould not institute a suit for arrears of rent 
ander the provisions of tte Tenarey Act 
against a tenant who had been adjudicated 
an insolvent. This was the presise point dealt 
with by the Judges of this Court in the 
Fall Bansh ease, They overrule the older 
desision and held that the Provinoial In. 
solvency Aot did not apply at all so as to 
gvern ог affeat the rights of a land-holder 

against his tenant, enforeible by means of 
any suit or proceeding under the [сов] 
Tenaney Aet, 

“Inthe second appeal now before us the 
main argument addressed to us on behalf of 
the appellants has been based upon the 
prinsiples laid down. in this Fall Beneh 
desision, It seamed to ua obviously neses- 
sary to allow the point to be raised and 


(1) 62 Ind. Cas 895 4 A. 510; 19 А, Т, J. 439; 
8U.P.'.R A 73 P B. 
2) 12 Ind. Ова. 927; 8 As D. 3, 1287; 35 A. 181, 
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argued. The question is one of jurisdistion, 
and it sould not well have been raised in the 
Courts below in view of the state of the 
law as deelared by this ''onrt prior to the 
Full Beneh decision of Marsh the 4th, 1921, 
We are not prepared to dissent from or to 
eritisise the decision of the Full Beneh in 
Kalka Das v. Qayu Singh (1). Aesepting 
the law to be what is therein stated, it 
becomes beyond question that if the Pro- 
vineial Insolveney Aet would not bar a 
suit by a Jand-holder against his tenant 
broneht before a Revenue Court under the 
provisions of the Tenaney Ast, neither 


eould it bar a prosseding in exeeu- 
tion of а desree before sush Court. The 
whole of the present aetion, therefore, 


bas been missonecived, The proper re- 
medy of the plaintiff-resnondent was, in 
the first plase, to take out exeeution of his 
deeress in the Revenue Court as against 
any property whish he alleged to be the 
property of his judgment-debtor. If the 
present sppellants, or either of them, had 
resiated the ssizare of any sush property 
on the ground that it belonged to them 
in virtae of a transfer made prior to the 
insolvensy, a question would have been 
raised which the Exeeution Oourt sould 
dealt with, ja the first instanee, and in 
respset of whieh either party aggrieved by 
the desieion of the Exesution Court would 
have a right to sesk` a determination by 
means of a regular suit. The suit ont of 
whish the present appeal arises was brought 
with the leave of the Court for the benefit, 
not of the plaintiff respondent alone, bnt 
of the Rsoeeiver and of the entire body 
of ereditors, For the reasons stated, it 
seems slear to us that the suit was entirely 
miseonseived snd not maintainable at all 
in its present form. We must, therefore, 
allow this appeal, set aside the desrees of 
both the Courts below and direet that the 
suit be dismissed in its entirety, We order 
aesordingly, but, under the eircumstanses of 
the ease, we think it only just to direot 
that both parties bear their own eosta in 
all three Courts. 2 

Wats, J.—I entirely agree, but having 
regard to the exceptional eireumstancen of 
the ease and the missarriage whieh appears 
to have resulted up to the present moment, 
I propose to say a few worda with refer 
enee to the course whioh, it seems fo me, 
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is stil open in law to remedy the mis. 
ehief, and whieh, on the materials before 
us one вап of вопгве say no more, I should 
be prepared to take if I were a Revenue 
Officer approached by the plaintiff for the 
appropriate remedy in spite of the serious 
lapse of time. Sestion 14 (2) of the Limi- 
tation Ast provides that in somputing the 
period of limitation preseribed for any 
applisation, the time during whieh the 
applieant has been prosesuting with due 
diligenee another sivil proeeeding, whether 
in a Court of first inatanes or іп a Court 
of Appeal, against the same party for the 
same relief, shall be exeluded where sueh 
proseeding is prosesutel in good faith in 
a Court whieh from defest of jurisdietion 
or other eause of a like nature is unable 
to entertain it. On the fasts as fonnd in 
the lower Courts, the wife and the son in 
this ease are in truth the same party ав 
the insolvent and this Court is unable to 
entertain the suit by reason of jurisdietion. 
As the l:w stands, it is quite elear that 
the jurisdietion of the Civil Courts, strietly 
so salled, aud of the Insolveney Court, res. 
psetively, on the one hand, and of the 
R:venue Court, on the other, are mutually 
exslusive. ‘A deoree-holder, who is the 
landlord. of an  agrisultural tenansy to 
whieh the Agra Tenaney Aet applies, is 


not a  sreditor ander the Provineial In. 
solvanay Aet in respest of his rent or 
deeree, His desree is not а provable debt, 


Those statements are the sorollaries of the 
Fall Boneh desision referred to by my 
brother whieh was passed in Mareh 
1921. si 

Bat in this ease the insolvent, who ig 
the father of the minor transferee and the 
husband of the female transferes whose 
interests are attasked by this suit, was 
adjudiaated insolvent in May 1913, On 
that date tha desision whish has bsen 
overruled, namely, Haghubir Singh v. Ram 
Ohaxdar (2), whieh had been desided in 
Ostober 1911, stared the plaintiff in the 
fase, and any member of the legal pro. 
fession who had been sonsulted by the 
plaintiff,—having regard to the plaint in 
this suit and the diffisulties of prosedures 
one may fairly assume that the plaintiff 
was earefullg advised,—ealling himself а 
lawyer and paying any respset to the 
desisions of this Court, was bound to treag 
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the law....o8., set. forth .by that decision, ` 


The decision was as slear and emphatie 
upon .the point as if was possible for a 
deeision to. be. It pointed ont, erroneously 


ag if now: appears, that tbe Provineial In-: 


solvency Ast prohibited any suit being 
brought against а person who. is deslared 
ап. insolvent. It went on {а declare that 
a landlord was. not я sesured oreditor, and 
that he was in exaetly the same position 
ав any other creditor and that he sould only 
geez his remedy fram the lnsolvensy Court, 
subjeet.to any. poesible existing remedy by 
way. .of distress: which, the Tosolveney Court 
might permit, .Under.those 8iranmstanaes, an 
attempt. .by the present plaintiff to exseute 
hig deerees, or to have applied to the Revenue 
Court to. aot in the .fase of that, desision, 
would .have.looked .very mush like an abuse 
of. the prosess of the Court., He took, and in 
my opinion -rightly. took, the only step open 
to him under the eireumstanses, He applied 
to. the.Insolveney Conrt, whioh this Oourt 
had told..him was the duly Court whiab 
sould entertain his. slaim, and obtained the 
leave of the. Insolvensy Court to bring the 
very suit whieh. we Bre now sompelled to 
hold ..was .miseonseived. He framed a plaint 
with serupulous eare and seenracy ‘and olaimed 
reliefs earefully. prepared assording to the 
then Judge-made fhe, end for myself 
1 do not hesitate Ёо say that if the deeision 
in 1911 of this Court bad not been overruled, 
that suit would bave. been, if established 
in faet, clearly. maintainable. The result 
of the suit, во far вв it went, was to establish 
a gross fraud in faeb sommitted by the 
inrolvent and his family upon the plaintiff 
and the other. sreditore, and to cbtain from 
two Courts а decision in the plaintifi’s favour 
whieh, it eannot be too often repeated, was 
justified by the then existing state cf ihe 
desisions. . It was only after the appeal 
whieh we ara cow dispoting of was filed, 
that the. Fall Beneh desision declared the 
Jaw afresh вра destroyed the whols founda. 
tion upon which tbe plaintifi’s sni bed 
keen based. It reems to we notonly воп. 
ecnant with justiee, but appropriate to ihe 
intention of sestion 14, enb-geation 12) of the 
Limitation Aet, if ever a onse was &ppres 

priate to the terms of tkat 'scolion, that 
‘tke Revenue Court should eorsider whe- 
"ber under these oireumstanees the plaintiff 
should not be allowed to веек a remedy 
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of whish he; had pe deprived by the 
desision of this Oourt. 


її, ©, А, ЕР 
Appeal allowed, 


MADRAS HIGH. OOURT, 
APPEAL AG3INST ORDER No, 166 cr 1921, 
November 29, 1921. 

Fregené ; —Justieo Sir William Ayling, Kr, 
and Mr. Јовёіве Venkatasnbba Rao. 
PARVATHI АММА —APPELLANT 

versus 
ELAYAPERUMAL KONAR— ` 
+ | Responpent. 

Guardians and Wards Act (VIII of 1890), 8..7 з) 

— will,” meaning of—Court, power of, to appoint 

guardian of minor, 


Inasmuch, ав the word ‘Will’ in section 7.08) of 
the Guardians and Wards Act occura in intimate, 
collocation with the. words “or other instruments" 
it must be inter preted as meaning a written Will. Гр. 
217, col. 1.] e 

An appointment of a testamentary guardian 
stands in the way of the appointment of a statutory 
guardian by the Court but in the case of an 
appointment’of a guardian by-an oral testament 
a Court can ignore the appointment and make status 
tory appointment of its own if it considers best in 
the interests of the minor. [p. 217, c0], 1.] .. d 

Appeal sgainst an order of the Distriet 
Court, Tinnevelly, in Original Petition 
Ne. 150 of 1920, 

FACTS appeer from the judgment, 

Mr, A. Swaninadha Aiyar,for the Aprel- 
lant.—The appellant was appointed ‘guardian 
by an oral Will of the child’s mother, ‘She 
should be preferred to the respondent. The 
mother has devised the properties. to the 
child, The Dietriet Judge should have enquired 
into this question. festion 7 of the Guardians. 
and Warda Ast is a statutory barto the 


appointment. 


Mesers, К. Jagannadha Atyar and K. R, 
Hangaswa i f Atyangar, fcr the Resrondent,— 
The word‘ Will’ in section 7 (3) refers to a writ- 
ten testament, The implieation i is elear from 
the words whioh follow "or other instrament,” 
There is no bar to the  exersise of the 
Court’s jurisdiction to appcint a guardian 
where some one elsé had been appointed under 
an oral Will, 
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JUDGMENT.—The "respondent in this 


ease is the father of a minor girl and has, 


at his own request, been appointed statutory 
guardian of her person and property under . 


Guardians and Wards Aet. This order is 
appealed against by the shild’s maternal aunt 
who alleges that she was appointed guardian 
by au oral Will by the mother of the child 
who is said to have bsqueatbed the prop 
erty in question to the ehild. The Dia- 
triot Judge has not enquired into the fast 
of this appointment of the appellant and we 
think he is justified in refusing to do во 
provided he finds, as he seems todo, that 
the appointment of the father às guardian 
is for the benefit ofthe minor. Our atten. 
tion has been drawn to sestions 6 and 7 
of the Guardians and Warde Aot and in 
partienlar to elause (3) of sestion 7 whioh 
says : “Where a guardian has baen appointed 
by Will or other instrament or appointed or 
deelared by the Court, an order under this 
&eetion appointing ог deslaring another 


person to be guardian in his stead shall . 


not be made until the powers, of the 
gü&rdian appointed or deslared as aforesaid 
have esased under the provisions of this 
Act.” We think that the word " Wil" in this 
seation whioh ossurs in sueh intimate sollo» 
sation with the words "or other instrument” 
must be interpreted as meaning a written 
Will; andit is only in sush a ease that the 
appointment of a testamentary guardian 
stands in the way of the appointment of a 
statutory guardian by the Court, Bat in 
other eases, that is to say, in the ease of 
ihe appointment of a guardian by an oral 
- testament, 16 would seam to ba срэп to the 
Court to ignore this appointment and make 
statutory appointment of its own if it oon. 
Biders bast in the interests of the minor. 


As regards the merits, we see no твазоп to 
differ from the view taken by tba learned 
Distrist Judge. The lesrued Vakil for the 
appellant has drawn our attention to an 
allegation by his client that respondent—the 
father, dishonestly and fraudulently obtained 
a sale-dead and a oth; doad dn his own 
name and not in that of the minor and 
has somplained that the Distriss Jadga has 
not taxan evidensa on this allegation. There 
is nothing in tha Distriss. Jaige's order 
to indioata that any evidsnss was tendered 
bafore him and theallegation that the Judae 
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refased to take evidenee is deniad in the 
eounter-sffidavit. 

Lastly, опт attention ia drawn to the laat 
statement of the Distriet Judge’s order dated 
18th January 1921, “The respondent will 
deliver to the patitioner the whola of tke 
minors property whiah із in her possession," 
It is suggested that this order is not justified 
by avy provisions of the Ast. But, however 
this may be, this direstion isnot embodied 
in the final order of appointment whiah is 
now made the subjest of appeal and we see 
no reason to sanesrn oursslyas with the ques. 
tion of its legality. 

The appealis dismissed with costs. 

M, С, Р. 


J. Р, 
Appeal dismissed, 





NAGPUR JUDIOTAL COMMISSIONER'S 
OOURT. 
Ѕксохр Огт, APPEAL No. 291 ов 1920, 
"Mareh 13, 1922. 
IF resent; — Mr. Hallifax, A.‘J. C. 
KUKSA -- APPELLANT 
versus 
DAJIBA BHAU—Responpsst, 
Limitation Act (IX of 1902), г. 22, applicability 

of —Joinder of parties—Appeals—Civil Procedure Code 
(Act V of 19937, О. I, v, 10, О. XLI, r, 20 — Party against 
whom no relief claimed, whether cam be joined as 
respondent in appeal —$ross-objection, admission of, 
after 30 days— Notice. 


Seotion 22 of the Limitation Act does nob pres. 
cribe any period of limitation for the joinder ofa 
party to a suit under section 820f the Civil Pro. 
cedure Code of 1832 which із rule 10 of Order І of 
Civil Procedure Code, 1903) or toan appeal under 
section 55) of the old Code (whichis rule <0 of 
Order XLI of the new Code) and there is nothing to 
prevent such a joinder in either a'suit or appeal 
even after it is barred by time [p. 219, col. 29 

Section 22: of the Limitation Act applies to 
appeals as much as to suits in principle. But a suit 
in which a defendant is joined, after the period of 
limitation has expired, must necessarily be dis. 
missed as against him. In an appeal, however, there 
may bə possibly reasons justifying its admission 
after timo under section 5 of the Limitation Act. 
Ep. 220, col. 1 ] ` 

A party to a suib against whom the appellant 
claims по relief can be made a respondent to the 


appeal (p. 229, ool. 1.] 
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A cross-objection can be admitted after the 
expiry of 10 days from the service of notice of the 
appeal on the respond-nt even though it be put in 
in the course of the arguments in appeal, [p, 2:0, 
col. 1.] 


Mr. 
lant. 

Mr. V. R. Pandit, R, B. and Mr. W. R. 
Puranik, for the Respondent, 

JUDGMENT.-— On the death of one Ganga 
Bai the plaintiffs sued for possession of the im- 
moveable property that had been in her posses. 
sion. The first two defendants admittedly had 
notitle whatever to the portion of the property 
recorded as theirs, whieh they seem to have 
held, if they held it at al), on behalf of the 
tbird and fourth defendants. Tae two latter 
maintained that they had а good title to the 
property in their possession but the finding 
was against them, n the course of their 
pleadings in а written statement filed on the 
9б‹һ of duly 1919 they alleged that they were 
not in aetual possession cf eertain jungles 
on the estate, whioh had been leased prior to 
their eoming into possession. by Ganga Bai 
to one Dajiba Bouau under a lease expiring in 
the tollowing y-er 1920; they urged that, 
therefore, Dajba Bhan “was a ne«eessary 
party to the suit and oughtto be joined as 
а aetc«náant, 

(2) it is lear tbat Dajiba Bhau's 
presense in the suit ав а party was no more 
nesessary than that of the large number of 
other persons who held portions cf the 
property as statutory tenants or lessees under 
Garga Kai, and that the plea was taken on 
boban of the third and fourth defendants only 
for the purpose of delaying matters and 
embarrassing the  opporite party. The 
plaintiffs naturally resisted tbe joinder of 
Danba Вова strenuously, but the third 
anu icucth detendants insisted on it and the 
lesrued Subordinate Juage ordered that he 
should be joined asthe fifsh defendant. The 
deeree of the Court ordered that the first 
four defendants should give the plaintiffs 
possession of all the property they elaimed 
with the exseption of about 33 sores, in 
whioh it wee ordered that they were fo have 
joint possession with the tBird and fourth 
defendants. 16 was also ordered that the 
first four defendants should pay their own 
sosts and thas the third and fourth should 
pay chose ot the plaintiffs, Theonly order in 
fhe deexee affecting the fifth defendsnt 


D. T. Mangulmuris, for the Appel- 


INDIAN OASRB, 


(1022 


Dajiba Bhau is that the plaintiffs are to рау 
his sosts, : 

(3) Against this desres the plaintiffs 
fled Civil Appeal No. 12 of. 1920 aod tha 
third and fourth defendants filed Civil App al 
No, 24 of 1920 in the Oonrt of the Distrist 
Judge. The plaintiffs made Dajiba Bhau a 
respondent to their appeal as well as tle 
third and fourth defendants, but these two 
defendants in their appeal joined the plaintif a 
only as respondents, Very mush tle 
greater part of the plaintiffs’ appeal was 
dirested against the order that they ware to 
pay the sosts incurred by D3jiba Bhan. 
Only the last of their eight grounds of appeal 
has referenae to the oas other matter of 
whieh they somplained, the retention of the 
third and fourth — defendants in joint 
possession with them ofa part of the land, 
The third ani fourth defendants attasked 
the whole deeree and, in particular, they 
urgad that “the lower Court ought to have 
held that Musammat Ganga Bai had no right 
to lease out the Paraadi of the shares of 
defendants No: 3 and 4 to Dajiba Bhan, 
defendant No. 5.” This matter was entirely 
Outside the ease even with Dajiba Bhan 
joined as а party, but itis, if possible, even 
more outside the өзоре of an a spaal to whioh 
Оба Bhan was not made a party 
аб all, . 

{+} Tbe generalremarks of the learned 
Distriot Judge in regard tothe joinibg of 
Dzjiba Bhan do not show mueh understanding 
of the situation ard are aoniradictory in 
several places. They need not, however, be 
discussed, His desision is summed upin 
tbe following words: “Dajiba Bhanu will | 
be dicebarged from the suit, 16 ia somewbat 
diffieult to decide how his eosts ought to be 
met. As, however, I thirk that plaintiffs 
ought to have some to know about his elaim 
over the jungle and that the other defendanta 
were not in possession thereof before they 
Jaunehed tbis suit I order that plaintiffs do 
pay balf of Dajiba'a вові in the lower Court 
and that Dajiba bear the rest himself," In 
regard to the main slaim against the third 
and fourth defendants certain modifications 
were made in the deeree of the First Court, 
Ido not think it neeessary to set ont any 
reasons for saying that the ordsrs of both the 
lower Oouris in regard to tbe payment of 
D.jiba Bhau's sost are wrong and that the 
third and fourth defendants ought to have 
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been saddled’ with ths whole of them, or 
for holding tbat the deeree of the lower 
Appellate Oourt would have to be altered to 
that extent in a properly instituted sesond 
appeal. i 

(5) The plaintiffs filed two separate 
Eesond appeals against these two appellate 
desrees, аз they were bound to do, maxing 
the third and fourth defendanta only 
respondents in their sppesl in regard to 
the ease itself and Dajiba Bhau the only 


re‘pondent in their appeal іп regard to him. 


eosts. The latter is the appeal now under 
eansideration, the other Faving been desided 
in acsordarce with admissions made by both 
parties, Inthis appeal it was pointed out 
to tbe learned Pleader fcr the appellants that 
he ought to have made the third and fourth 
defendants parties if he wished to sbift the 
resporsibility forthe hslf of Dajiba Bhau’s 
eosta that be had been ordered to pay from 
his own shoulders to theirs. He then applied 
to bave them joined as respondents under 
rule 20 of Oider XLI of the Oivil Pro- 
eedure (Code, and this was dope, bnt it 
was lorg after the expiry of tbe period 
during whish he sould have filed an appeal 
against them. He explained that he was 
confused by baving to file two separate 
appeals and made в mistaxe in the matter 
of tbe pereona impleaded in eeeh, whion he 
urged ought to be considered a suffisient 
reason for admitting his appeal against the 
third and fourth defendants after time under 
section 5 of the Limitation Ast, 
however, that it was no part of bis duty 
to see that Dajiba Bnau was paid his aoats 
by some other person ;it was Dajiba Bhan’s 
own business to see to that and the plaint- 
iff; are sonserned ouly to show that they 
ought not to be made to pry them ;at the 
same time, if the apsellants oan obtain a 
desree travusforring the liability for the 
eosta 5o the shonlders of the third and 
fourth defeadants, they would prefer that 
to a deeree merely exonerating themselves, 
as they appresiate the unfairness of making 
Dajiba Bnau рау even the half that he has 
already been ordered to pay, though naturally 
not to the extent of being willing to рау 
him themselves, 

(6) For the third and fourth defendanta 
it is of sourse pleaded that the appeal 
against them is barred by time. They were 

аф first represented in this Court by the 
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learned Oonnsel who appeared for Dajiba 
Bhanu before they were joined, and he began 
by supporting this sontention that the appeal 
against them was barred by time He 
realised later however that if it was, Dajiba 
Ehau would have to pay his own возів, as it 
was impossible to support the order that the 
plaintiffs should pay them, He then made 
over the ease for the third and fourth defend. 
ants tə another prastitioner and on ba- 
half of Dajiba Bhau alone supported the 
appeal. 

(7) There has baen a good deal of argu. 
ment about the baaring of seation 22 of the 
Limitation Ast on the matter in issue, Of 
the raliogs quoted, I need mention only the 
Full Bonsh rulings of Calautta and. Allahabad 
in Ram Kinkar Biswas v. Akhil Ohandra 
Chaudhuri (1) and Bindeshri Natk v, Ganga 
Saran Sahu (2). The effest of all the sases, 
exespt a few of the esrliear Calentta eases 
whieh have been overruled, ів the same, 
and 16 is this, Sestion 22 of the Limitation 
Aat dces not ргевзгібе say period of limita. 
tion for the joind-r of a pity toa suit 
u: dar sestion 82 of the Uivil Pensadare Code 
of «832 (whish is rale 10 of Oster [ of 
the Uode of 1903) or to an appeal under 
section 5 ›6 of the old Uode (whieh is гп)» 20 
of Order XLI ct the new Code) and there 
із nothing to prevent euch a joinder in either 
в tuib or appeal even after it is barred by 
time. The sseiion says nothing about an 
appeal, and al! it lays down in respost of snits 
ig that one in whieh a party is subsequently 
joined shall be  eonsidered as instituted 
against that party ‘on the date of the 
joinder. Whether it was barred by time 
against that party on that date or not is o 
question whiea section 22 does not touch, 
With respect, I wonold say thatall this 
seams apparent from the very plain words of 
the sestion, 

(8) There has also been some sontroversy 
as to whethersestion 22 of the Limitation Aat 
applies to joinder in appeals as well as to 
joinder in saits. Ia words it eartainly does 
not, but L sannot ses what other prinsipla 
воша ba followag in regard to appeals than 
that stated in that sestion as to ba followed 
in regard tosuits, Indeed, if that sestion 


(1) 35 О. 619; 11 C. W. N. 8553,80... 212, 2 
M. L. T. 147 Е. Bu. 

(2) 14 A. 161; A. 1, М, (1892) i8; 7 Ind, Des, (x. s.) 
483 (Е. В, 
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had never been enasted I find it difficult 
to imagine what other prinsiple would have 
been followed in regard to suite, Sestion 
92 undoubtedly applies to appeala ва muoh 
as to suits in prineiple, if not in words. But 
there is a differenee in the result, arising out 
of the application of sestion 5 of the same 
Aot to appeals and not to saits. A euit in 
- whieh a defendant isjoined after the period 
of limitation has expired must nesessarily 
. be dismissed as against him. In an appeal, 

however, there may possibly be reasons 
Surat its, admission after time under 

ion 5. 

e79) I hold then that, by ‘the prineiple 
enunciated in regard to suits in sestion 22 
of the Limitation Aet, the'appesl against the 
third and fourth defendants was instituted 
after the expiry of the period allowed for its 
institution. But I am of opinion that the 
eause shown by the learned: Pleader for the 
appellants, whicb T have aet out above, for its 
‘admission affer time ia suffisient, Undoub'ed- 
ly, the proper course would have been for the 
respondent Dajiba Bhau to file here sross- 
objestion to, the deeree under гше 22 of 
Order XLI, eontending that, in ease it should 
be held that the plaintiffs were not liable 
to pay hiB eosts, they ought to be made pay- 
able by the third and fourth defendants who 
had unnecessarily havled him into Court, That 
a party to the suit against whom the appel. 
lant elaimed по relief sould bs made a res- 
pondent to the appeal in this way ‘was 
desided by a Beneh of this Coort of whieh 
I wasa member in Abdul Rahim v. Panda 
Shankarnath, desided on the 12th of February 
1921, It is sleo elear from the words of 
rule $2 of of Order XLI that each ,8 Gross. 
objestion вап be admitted after the expiry 
of thirty days from servise of notise of the 
appeal on the respondent, во that if one 
had been’ put in even during ‘the argument 
.of the appeal, it might possibly have been 
admitted, I dcubt, however, whether во. 
eient reason &culd bs said to exist in this 
ease for making such a eonaestion. — But if 
the appellants press their "application for 
the admission of ‘their appeal against the 
third and fourth defendant after time and 
they appear entitled to have it admitted, 
the fast that their application is entirely in 
the interests of some other person and its 
granting will do them no good sanrot take 


away that right, 
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(10) For all tbose reasons, I eondone 
the delay in the filing of the appeal against 
the third and fourth defendants who ore 
the céeond and third respondente, and order. 
that the dearee of the lower Appeliate Court 
shall be modified to the extent of making ` 
half the sosts of the fifth defendant Dajiba 
Bhau in the First Court payable by the . 
third and fourth defendants. and not | 
by the pleintiffy. All his eosts and 
those of tha plaintiffs in the lower 
Aprellate Conr& and in this Oourt will 
also be paid by the third and fourth defend. 
ants, 

а. R, D. : 

Decree modified, 


OALOUTIA HIGH COURT. 
APPEAL FROM Á»PELLATE Decann No, 408 
cr 1920. 

December 12, 1921. 
Pre:ent:—Justise Sir N. R. Chatterjea, Kr., 

i and Mr, Јпвііве Panton. 

ABDUL SAMAD MONDAL —Puanrive 

— APPELLART 
versus 
BASIRUDDIN CHAUDHURY ачр OTHERS 
—DzrzspaN15— HsPONDENTa, . 

Occupancy holding, non-transferable, sale of, in execux 
tion of decree—Civil Procedure Code (Асі Y of 1908), 
О. ХХІ, r, 90 ~ Sale, how set aside. 


Having regard to the view taken by the Special 
Bench in the case of Chandra Binode Kundu v, 
Ala -Bus (1), the principle enunciated in the case 
of Dayamoyt v Ananda Mohan Roy Chowdhuri (2), 
that a transfer of the whole or part of an occupancy 
holding is. operative aginst the raiyat whero it is 
made involuntarily and the raiyat with knowledga 
fails or omits to have the sale set aside, can по longer 
be maintained [p 221, col. 2.] 

Order XXI, rule 90 of the Code of Civil Procedure 
not only covers a case of material irregularity 
but also a case of fraud in publishing or condnoting 
the sale. [p. 227, col. 2 ] 

Appesl against a desree of the Officiating 
Subordinate Judge, Dinajpore, dated the 29th 
of Novembsr 1919, reversing that of ‘the 
Мапа, Additional Court, at Balurghat, dated 
the 28th of Juue 1918. 


(1) 58 Ind. Сав, 853; 31 C. 1, 510; 24 0. W. N. 818 
48 C, 184 (S. B.. 

(2) 27 Ind. Cas. 6f; 20 C. І, 3. 62; 18 О, W, N, 
971; 42 C. 172, 
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FAOTS appear from the judgment. ` 
Babu Mohini Mohan Ohatraburtiy (with him 
Babu Jutindra Mohan Ohowdhury), for the 
Appellant.— The . plaintiff is the appellant. 
The appeal arises out of a suit for possession, 
Plaintiff is the avation purehaser at-a sale 
held in exesution of a rent-deoree, Tha 
_ holding sold was a non-tranaferable ceu- 
pansy holding and the sale was Буа во. 
sharer landlcrd for his shave of the rent. 
The.defendant having resisted, the present 
suit has been brought. The defenae was that 
thesale was irregular and void. Tha Firat 
Oourt desresd the suit. Oa appeal it has 
been dismissed. The defendant trisd to set 
aside the sale-in the execution prosesdings 
but he failed there. Therefore, he sannot 
now, after the confirmation of sala, objeot to 
my taking possession. Refers to Order XX(, 
rule 92, Civil Prosedure Code, So that at the 
date of his defense he had no right of anit. 
He had knowledge of the sala when he 
озше to kuow of the present suit. Even 
admitting that he sould raise in defence there 
is no nding sufftaient to dismiss my suit. 
The defendant having omitted to make the 
applieation within one month after date of 
, vervise of summons of this suit, he has failed 
to get it set aside and, therefore,-his right of 
suit is passed. Refers to Ohandra Binode 
Kudu v. Ala Buz (1), as regarda the finding 
of the Judge that the sele was fraudulent I 
submit he.has wrongly thrown the burden of 
proof on me. The defendant ougbt to have 
..addused evidense as to fraud in service of 
r 
summons. I am a bonu fide purohaser for 
` value and should not suffer, : 
Moulvi A. К, Faslul Huq, for the Respond. 
enis —The finding of the Exeouting Court 
. eannot operate as res jud:c»ia in the present 
suit, On the findings of the learned Judge it 
cannot he said that the defendant failed to 
apply within time. The finding is that the 
whole thing is fraudvlent from start to 
finish. I had not lost my right of suit when 
I filed my defense in this suit as my appli- 
sation to set aside sale was pending before 
the Exesuting Court, 
Babu Mohini Mohan Ohakraburtty, replied 
ju brief. 
JUDGMENT,—The defendant had a 
non-transferable oaeupaney holding whish 


* е 
- (1) 58 Ind. Cas. 358,81 O. L, 7, 510394 0, W. N. 
818; 48 C, 184 (S, В), 
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was put up to sale and purehased by the 
plaintiff. The plaintiff, however, obtained 
symbolical possession and not actual pos: 
session. He thereupon brought the present 
suit for doslaration of his right by pur. 
shase and for possession of the land eom 
prized in the holding, Bafore entering 
into his defenes, the defendant applied 
under Order XXI, rule 90 nnd seetion 47 of 
the Oode for setting aside the sale, That 
applieation was dismissed by the Court 
before the present suit was decided by the 
Oourt of first instanee. The Court of firat 
instanes deoreed the suit in favour of the 
plaintiff, the auation-purshaser. 

Оа appeal the learned Distriet Judge 
held that the sale was not binding as the 
tenant was not an "aequieseing party." 
He observes: “The defendant might kave 
avoided the asle for the mere asking of 
it by a petition.” Evidently he relied upon 
one of the prinsiples enuneiated in the 
oasa of Dayamoy: v. Ananda Mohan Roy 
Ohowdhurt (2), oft, that the transfer of 
the whole or part of an oseapaney holding 
is operative against the raiyat where it is 
made involuntarily and the ratyaé with 
knowledge fails or omits to have the sale 
set aside, The learned Subordinate Judge 
says that the defendant was not aware of 
the sale whish sould have been set aside 
for the mere asking and as the defendan: 
was.in possession, he was entitled to re. 
sist the plaintiff's olaim, The prineiple 
however, upon whish he relied, ean no 
longer be maintained, having regard to the 
view taken by the Special Bench in the 
васе of Ohanira Binode Kundu ү. Ala 
Buz (1), which modifies the desision in 
Dayamoyt’s case (2). 

The deferdant was thus in the same 
position as any otter judgment debtor and 
sould have taken steps to hava the salo 
ret aside in the ordinary way, Нз did 
apply under Order XXÍ, rule 90 and ses. 
tion 47 of the Oode. ^ Now, Order XXI, 
rule £0 not only oovars a ease of material 
irregularity but also a oase of fraud in 
publishing or eondusting the sale. ` That 
applisation was dismissed and, that baing 
во, and the sale not being gtherwisa in. 
valid, we do not sea how it ean be held 


(2) 27 Tad. Cas, 81; 20 C, 1, 2, б? хы 
871; 42 0, 172, ' PA 
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to be invalid in the present suit brought by 
the plaintiff, 

The result is, that the desree of the 
lower Appellate Court is set aside and 
that of the Court of first instanse res- 
tored. Wash- party to bear its own sosta 
throughout, ` 

B, N. 

Decree set aside, 


OUDH JUDICIAL COMMISS .ONER'S 
COURT, 
First Сіті Aperan No. 47 or 1919, 
Marah 1}, 192°, 
Present :—Mr. Daniels, A. J. О. and 
Mr, Lyle, А. J О, 
Musammat AN;UMAN UN. NISA— 
DaranDast— АР РЕШАТ. 
А 607608 
Shaikh ASH Q AL! лмо OTHERS— PLAINTIFFS, 
Musammot NASIM-UN-N1iS A—Dergnpanr. 
—HREsr0- DENTR, 

Evidence Act (Тој 1 721,5. 13—Judgment between 
third parties, when relevant—Civil Procedure Code 
(Act V of 0%, О, X,7. —Pleadings Examination 
of parties—Duty of Cowrl—Evidence, value of, deter- 
mination of, А 


Д. obtained certain property under а gift. Ву 
virtue of the ownership gf this property A brought 
a suit for pre-emption against B. and obtained a 
decree, In а впіб by-C. against A in which the 
question was whether the gift in favour.of А was 

. a real gift or was a merely fiotitious transaction: 

Held, that the judgment in the pre-emption suit 
was relevant under section 18 of the Evidence Act 
as an instance in which.A.'s right under the gift was 
asserted and enforced, [p 22:, col. 1.] 

The proper way of clearing up pleadings after 
the plaint and written statement have been filed is 
that prescribed by Order X, rule ·, t ivil Procedure 
Code. The:.ourt must, under that rule, at the fir-b 
hearing of the suit, ascertain from each party or his 
Pieader whether he admits or denies the allegations 
of fact made by the opposite party except where 
such admissions or denials э already contained in 
the written pleadings and must record such admis- 
sions or denials. A written replicatioa ia not a 
substitute for this oral examination of the parties 
aud their Pleaders, and itis of the utmost import. 
ance for the purpose of doing justice between the 
parties that this oral examination should be duly and 
carefully carried out by the Court, [p. 287, ool, 1.] 
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Men, without deliberately intending to falsifY 
figts, are extremely pr ouesto believe what they wish, 
to confound what they believe with wht they heard 
and to agoribe to memory what is merely: the result 
of imagination [p. 251, col. 2.] en 

App al from a deares of the Subordinate 
Judge, Lieknow, dated the 3196 July 1713, | 

Messrs. Muhammad Wasim and Haidar 
Husain, for the Appellant. 

Mesara E, R, Kedwar, Мата Ullah and - 
Abdul Rauf, for Raspondents Nos, 1-3, 


JUDGMENT,—Oa 27th February 1903 
Shaikh Маеһпа Ali ехевиёв a dead of gift of 
bis entire property in fevour of his eller 
deughter, Musanmat Avjaman-un-nisa, the 
firat defendant, who had been left a 
widow and was living with him, The 
property sovered by the deed of gift in- 
eluded an eight-annas share in two vil- 
lages, Rasulpur and Kirsanda, 61 bighas 
17 biswas chasdirt land in Ama-hi, Lò bighas 
о? sir land in Manz, Garni Maustafabad, and 
o:her miscellaneous properties The dead of 
gift was attested by no less than thirteen 
witnesses, I was registered three dava after 
i64 exeoution at the Segiatration ОВ зе at 
Mobanlalganjin the Ша: Каля dis riet, within 
the limits of whieh the villages of Hasulpur 
and Amethi are situated, Immediately after 
registration of the deed of gift five appliea- 
tions for mutation of names were presented in 
respest of the differert items of the landed 
property comprised in the gift. The usual 
notiees were issued and the name of Musammat 
Avjoman un-nis& was resorded as owner m 
possession of all these properties by orter of 
the Assistant Oolleator, The donor Masbuq 
Ali was lambardar of Karsanda. At the 
time of the gift an eight annas share ia thia 
village was owned by Mashvq Ali, The 
other eight-annas had originally belonged ta 
bbaikh Ashiq Ali, the first plaintif ia thia 
suit, but in the year 18 8 he had granted 
it to his son Dildar Hucain by means of a 
deed of gift, Noties was served оп D liac 
Наваіп in conneetion with the lambardart 
proseedings and he made a statemant that be 
did not wish to be appointed limbardar and 
Musammgt Anjuman-un nisa was duly appoint. 
ed lambardar by the Ravanue О заг on 23rd 
September 1903. Prior to tais, on the day 
after the gifs, sertain tenants of Muza 
Kireanda had basn eallad up aad kabaly sis 
exesated by thám ia tne nams of the douea, 
lu fast the proseediags in thig ease oontain 
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ап express admission hy the plaintiffs that 
everything was done whish was neoassary fo 
eomplete the gift by delivery of possession. 
Mashuq Ali died in the year 1914. Not only 
did the first defendant admittedly remain in 
undisputed possession of the properties for 
three years after that date but the rents of 
ber share in the village of Rasulpur, of whieh 
Dildar Husain was la»bardar, were aatually 
paid over to her by Dildar Hussain during 
this period. In 1916 Musammat Avjaman- 
un-nisa sontracted a second marriage with a 
gentl-man named Mukaram Ali. Thereafter, 
on 25th June 1917, the present suit was 6105, 
by Achiq Ali and two other plaintiffe for 
possession of the property and mesne profits. 
The sesond plaintiff, Chaudhri Athar Ali, is a 
transferee of & portion of the property from 
Ashiq Ali. Thé third plaintiff, Musammat 
Said on-nise, is Mashuq Ali’sdanghter, She 
has obtained a sale deed of their respestive 
rights from  Mashuq Ali’s two surviving 
younger dangbters, Musammat Shafiq un-nica 
and X wammat Nasim-un-nies, w ho are arrayed 
as defendants in the ease, The property was 
slained by right of inberitanoe from Mashuq 
'Ali and the plaint was entirely silent as to 


the deed of gift, though Ashiq Ali and his. 


nieees were certainly aware of its existence 
from the year of its exeoution. The defend. 
abt naturally set up the gift and alleged 
‘that she was in possession of the property 
‘under it up to the time of tbe suit, The 
plaintiffs thereupon fled a replication denying 
the gift altogether but setting up in para- 
grapb 24 an alternative oase in the follo wing 
terme : — 

“If the deed relied upon by the defendant 
No. l be proved to have been actually 
sompletad aesording to law still it appears to 
be, on the fase of, it a wrong and a fictitious 
: (galat ‘wa numòishi) ‘proseeding whieh may 
have: been taken on some ground of temporary 
.expedieney but which was never actually 
enforeed nor ean any sane person mean to 
enforee such a d'ed as із fully evident from 
subsequent deslarations and behaviour of 
Shaikh Masbuq Ali himself," 

The learned Subordinate Judge hes aesept- 
ed the plea eontained in this paragraph and 
desreed the suit on the ground that the gift 
was а fietitious transastion and that Mishu 
Ali bad no intention of parting with the 
Pwoership of tha property. Ha bases thia 
gouslusion on a ündiog that Mashug Ali 
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sontinuel iu possession of tha property after 
the giftas before. It being at first admitted 
that if the deed was genuine everything 
nesessary to give effast to it by delivery of 
possession was done, the Court proseeds to 
find the deed not genuine on the grouuad 
that possession was never delivered. Тһе 
defendant also set up a family sustom, 
supported by entries in the wajb ul- araiz 
of the different villages, by whieh brothers 
are debarred from inheritanse in the prosense 
of daughters. This issue has also been found 
against her, From this desision Musammat 
Avjoman-un-nisa appeals, 

The ease was desided mainly on the 
evidenae addussd by the defendent and on 
the dosurnentary evidensa, The exsention of 
the gift having been denied, tha evideuse of 
the defendants was resorded first. With 
the exessption of three witnesses, Muhammad 
W.zir Khan, P. W. No, 59, and the two Polisa 
Offisers, Inspestor Shafiqul Hasan aud sub- 
Inspestor Nazim Ali, the learned Subordinate 
Judge has not relied, to апу large extent, nn 
the oral evidenee of the plaintiffs. O: the 
two Polisa witnesses he says: "These two 
witnesses are not of mueh help to the 
plaintiff оп the question of management and 
possession of the property. But whatever 
they have said I have no doubt is strictly 
true.” The remaining oral evidenso addused 
by the plaintiffs is sammed up in the follows 
-ing paragraph :— 


“There would, of eourse, be found exag. 

gerations and evan fabrisation in the state- 
ments of the plaintiff.’ witnesses including 
Dildar, who does not seem to be very 
serupulous in adhering tothe truth. Bat І 
am perfeatly entitled to give eredensa to 
the extent to whieh it is supported by 
documentary evidenee and the s'atemants of 
impartial and reliable witnesses,” 
. The learned Subordinate Judge who heard 
the defendant’s eviienss was transferred 
while the sase was proeeeding so that only 
the oral evidenoa of the plaintiffs was reeorded 
by the learned Subordinate Judge wha 
desided the ease, [n sonsidering the severe 
eritisiams passed by the learned Sabordinate 
Файда on the defendanva evidense in hia 
judgmant if is to bs borne in mind that 
none of these witnesses wera examinad bafore 
him and that he had only the written resord 
of their evidense to go upon, 
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In this Conrtalso the respondents rely 
mainly on documentary evidenae, Sush golae. 
tions of the plaintiffa’ oral evidanse as have 
bsen laid before na with a view to showing 
what their ease was do not impress us as in 
any way reliable, 

The following pedigres will serve to elusi- 
date the relationship of the parties: — 


BAUNAQ AUI, 


f ) 
Ashiq Ali alias Mashuq Ali alias 


Achche Sahib, Piare Sahib, 
(plaintiff No. 1) 
Dildar Husain. 
f 
| | 
Anjuman- Said-un- Shafiq- Badr-un. Nasim-un- 
un-nisa, niss,  un-nisa, nisa, nisa, 
defendant plaintiff defendant died. defendant 
No, t= No.& = No 2— No, З= 
Muharram Ashraf Chaudhri Naim Ullah. . 
Ali, Ali. Nabi Jan, . 


The вае for the appellant, Musammat Anju- 
man un-niea, is вэ strong that it is difficult to 
understand any Оопгё desreeing the suit 
against her, 

The deed, as we have already seen, was 

attested by thirteen witnesses. These in- 
slude— 

(a) the Patwaris of Rasulpar, Ksraandá 
and Amethi, the villages within whioh the 
great bulk of the property was situated, 

- (b) Ajudhia Prasad, the agent who was 
‘managing the property, 

(c) Muhammad Riasat Ali, the father іп. 
law of the donor's seadnd daughter, Said.un: 
‘niga, who is now the third plaintiff in the essa, 
‘and ` 2 
(d) two substantial tenants of the estate, 
Bhawani and Sahibdin, 


The remaining witnesses wore friends or 
relatives of the donor. The donor appsaza 
aleo to have taken ‘steps toinform his marri- 
ed danghters or their husbards of thia inten- 
‘tion ` with a view to getting their assent 
to it. 


Exhibit A 194 isa letter from Shafiq une 
visa "to'Mashuq АН saying that she haa 
heard: irom. her. sister that  Masbhuq Ali 
is going to make a gift to bis eldeot daughter 


tion to prevent disputes in future. 


that whgn telling him 
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and that it v WAS & ‚ good thing that he should 
бю во. 

Exhibit A 195 is the letter of Shafia: 
un-nisa £o Said-un.nisa informing the latter 
to the eama effsat and saying itis not known 
who will be the mukhtar, Thosa letters are 
undated. 

Exhibit A 199 of 7th February 1903 is 
by Naim Ullab, husband of the youngest 
daughter Nasim-un-niaa, to her father saying 
that she has heard about the deed of gift 
(whish had not then bsen exsouted: but 
was in oontemplatiop) in favour of her eldest 
Sister and is delighted to hear of it. She 
‘suggests that there ought to bs a parti 
At 
the ‘time of the gift the property was 
held jointly by Mashuq Aliand his nephew 
Dildar Husan). Sie also suggests thatit 
will bea gocd thing for the old terinda to 
sontinue ёз manage the property. 

Exhibit A 197 is a letter from Chaudhri 
Nabi Jan, husband of Shafq un-nisa, alao 
stating that he has heard with great plea. 
sure about the deed and suggasts himself, 
Naim Ullah, and Ashraf Ali, i.e. the hus. 
banda of the three surviving daughters, as 
attesting witnesses. This letter was dated 


‘February the 27th and, therafore, must have 


reached Mashuq Ali ‘after the exeention 
of the deed, though probably before :re- 
gietration, Shaikh Aznat Uilàh, father of 
Naim Ullah aud /alugdar ot. Saidanpur, 
has deposed that Mashuq Ali asked him 


.prior to tha exeeution of the deed of gift 


if he had any objestion to it and he anid 
he bad not. 


Mashug Ali in the désa ibsslf states as 


bis reason for giving his property to his 


eldest daughter to the exslusion of her 
sisters that,. while she is a childless widow, 
her sisters Shafiq un-niga, and Nasim un nisa 
ara married into well-to do families and 
do not stand in need of any benefit. fcom 
his proparty nor oan they live in his resi- 
dential house, This is eorroborated by ‘the 
evidenss of Shaikh Azmat Ullah. He saya 
of the “intended ` 
gift, Mashuq Ali said that he, the witnese, 
wag well off and so was Ohaudhri Nabi 
Jan, the husband cf Shafiq. .un nisa, and that 
they did not stand in nesd of his property, 
The witnesa rBpliod that he was not so 
well off that ho did not earo about getting 
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additional property—an answer which kas 


been ‘altogether misrepresented by the 
learned Subordinate Judge in his judg: 
ment—but - in reply to a direst 


question whether he objested to the dead of. 
Mashua Als 


gift he said that he did ` not. 
sesond daughter, Said-un-nisa, had в son 
Pasahat Ali. It is stated in the deed of 
gift that Anjuman-un-nisa having по 
children herself has made  Fasahet Ali 
her heir and betrothed him to Q 1іват un-nisa, 
the daughter of her, 'deeeased. sister 
Badr ui-nisa. By this arrangement Мапа 
АЦ hoped that his house would oontinue 
to be ossupied generation after generation 
and that the dessendants of Said-un-nisa and 
Badr-un.niea would also ultimately be bsnefit- 
ed by the property he was bestowiog on 
Anjuman- -un-nisa, Fasahat Ali and Qtisar- 
un-nisa' were both young ehildren at the 
date of. the gift and the projeated marriage 

faot nevér came off, but there is 
seat indieation that Fasahat Ali stood at 
one time in spesial relation to Anjuman-un- 
ціва in that his first observanee. of the 
Ramzán fast, an ‘important oesasion in 
the life of a Muhammadan boy, took plase 
at the residential house referred to in 
the deed (tide evidence of Musammat 
Said-ùn-nisa), It ia „admitted that thia 
was not the oaase with any of the donor’s 
other grandsons. 

So mush for the’ eircanistanees attending 
the exeoution of the gift. We now some to 
Mashuq Ali's anbsequent aonduat. 

Оп the very day after execution of the 
deed of gift Musammat Apjuman-nn-nisa 
was taken by her father to Karsanda, 
four miles from Amethi, in order that 
the change of ownership and possession 
whieh had taken plaes might be publicly 
reeognised by sertain tenants presenting 
nıgars or making an advanes payment of 
rent (skagun) to her or exesutiog kabuliyats 
in her name. Some dornbt-has been throwa 
on this evidenee by the learned Sabordiaate 
Judge on the ground that it would - be 
unnatural for Mashuq Ali to sit by while 
money was presented to the defendant or 
habuliyats exesuted in ber name. This is 
to ignora the whole purpose of the 
‘transaction, whisk was to afford a publie 
indieation of the fast that Musammat 
Anjuman. :un-nisa had now‘ рэвошэ the owner 
bf the ргорэгіу in plage of her father, A 
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similar seremony was gone through on thé 
oasasion of the gift to Dildar Husain: 
(Evidenee of Dildar Husain, on page 849): 
Another eritisism is that Urs eeremonien 
were taking plase at Amethi for three or 
four days at the time of the gift. These 
eeremonies admittedly take plase at night 
and the ‘distance of four miles to Karsanda 
is not so great ss to render it in any way 
improbable tbat the journey should have 
been taken as alleged, In dealing with 
this insident, as in other parts of the. 
judgment, the learned Snbordinate Judge 
in some inatanees misrepresents thé effeet' 
of the evidence, He says, for instance, that 
the evidence of Sant Bakhsh  direotly 
negatives the execution of any kabuliyat 
at Karsanda. What the witness aaiually 
says is that he stayed вђоц an hour and 
saw nazara presented by six or seven tenants 
bat that kabuliyats were not exeeuted while he 
was there, 

Several of the kzbuliyats whish were 
exesuted on that oosasion have been pub 
in. They are admittedly written out by 
Ajudhia Prasad who was then looking 
after the Karsanda property as genoral 
agent. Ajudhia Prasad died in the year 
1807 so that it is impossible to suggest 
that they have been fabrisated for the 
purpose of this oase, Indeed, the Subordinate 
Judge himself finds that the fast “that 
these documents eame into existenss on 
thas date, t,¢.,, 23th February 1903, is not 
soriously disputed by the plaintiffs” (on page 
899), It appsars to us, therefore, that the 
reaBons given by the learned Subordinate 
Judge for casting ,donbt оп this part 
of the defendant'a оазә are altogether 
without weight. - 


We have already referred to the faet 
that the doaument waa registered three 
days after iis exesution and that mutation 
of names was applied for and obtained in 
raapsst of ali the properties before the 
end: of Marsh 1903, Masbuq Ali was 
separately examinel on oath in eonneotion 


"with each of the бта applisations for mutation 


and on each ossasion ho states in slightly 


‘varying languagé that he has made a gift 


‘of hia propsrty to  Anjuman.un-nisà and 
put her in possession and that he desires 
Revenue 
‘Roeords, > 4 ie 
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The lambardart proeeedings by whioh the 
appellant was appointed lamb.rdar of 
Karranda in plaes of her father are also 
important.. Her appointment as Гит: батат 
was by no means a nesessary eonsequense 
of the ded of gift or of mutation having 
been effected in ber favour. The Ciroulars 
of the Board of Revenue relating to the 
appointment of  lawmbardars, issued under 
sestion 234 (f) of the U. Р, Land Revenue 
Aet, 1901, and having the forse of law, 
preseribe that— 

"no minor or female shall be appointed 
to be a lambardur unless spesial reasons 
exist for making вов an appointment, or 
unless no eo-sharer less ineligible for the 
appointment is available,” 

Tne rules also preseribe, as the learned 
Subordinate Judge himself points out, that 
no person stould be appointed to be s 
lambardar who is not a so-sharer in the mahal 
and in pcssesston of his share, lf, therefore. 
the defendant had not been in possession гЁ 
the share transferred to her by the gift, or if 
Dildar Husain, the son of the first plaintiff, 
one of his prineipal witnesses, and the owner 
ofthe other half share in the villige, bad 
objested, she eould not bave been appointed. 
So -far was this from being the ease that 
Dildar Husain who now oomes forward to 
assert that tle gift isa fiaritious tranrastion 
appeared before the Sub- Divisional Officer of 
the parganu and deelared tbat he wonld not 
aesept the lambardarship of the village. 

On 21st March, while the mutation 
proocedings were pending, Anjuman un nisa 
exeouted a power» of-attorney for the manage: 
ment of the property, she herself being s 
pardanashin lady. TBis power.of-atiorney 
wasin favour of five persons. Lala Ajndhbia 
Prasad, who bad been slready managing the 
property on Mashuq Ali’s bebalf, aod his son 
Nand Lal were the persons who were actually 
to eollest the rents ard look after the 
property. The other three persons, Riasat 
Ali, Nasir Ali and Sajjad Ali wero relatives 
of the family whose names are said to have 
been put in for the purpose of ehesk ard 
supervision. As we bave seen from the 
'aorrespondenae already referred to, the 
question of the appointment of a mukhtar 
had been under sonsideration even before 
the ceed was exeanted. This deed also was 
duly registered. Tho Sab- Registrar attended 
‘pt the defendant's residevse. She was 
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identified behind the parda by two of her 
cousins, Shamehad Ali and Asaf-vz-s:man, 
and asknowledged thg exeention of the deed of 
her owr accord and volition. 

Frem that time foraard and down to 
Mashng Ali's death every transaetion relating 
to the management of the property was 
eondueted in the name of the defendant as 
owner, The fast thatthe revenue reseipts 
stand in her name is not of primary 
importanee as this would neeessarily follow 
from ber name being  resorded in the 
Patwan’s papers, Of more importanee is the 
faet that the rents ‘were collested on her 
behalf by Ajndbia Prasad and aftar his 
death by Nand Leland that leases and 
rent  reseipts were given in her name, 
Anjuman.un-pisa herself was illiterate and 
mush has been made of the fast thaton one 
or two leases and other doouments Masbuq 
Ali signed her name for her even going so 
far as to write "by her own pen.” Thay 
do not seem to have been very partioular in 
the matter of signing for one another in this 
family, for in his deposition of 23rd January 
Dildar Husain states with referense te a 
eertain reoeipt— 

"Exhibit А 280 18nd is written by my 
unele and the signature of my father has 
also been made by him, and he used tə do 
this not infrequently.” 

This eireumatanee, however, is of very little 
assistanee to the plaintiffs. It rather goes to 
show that, throughout, and even when he 
himself was giving а reeeipt or signing а 
lease, Masbuq Ali regarded his daughter and 
not himself as the person to whom the 
property belonged, 

House-tax was paid in respeat of the 
aneestral house at Amethi and here also the 
entries are all in the name of the defendant. 
In one instance, Exhibit A 153, the money 
was asiually paid in on her behalf by the 
plaintiff Ashiq Ali and in another instanee, 
Exhibit A 149, through his son Dildar 
Hueain;, In one solitary instance, Exhibit 
39, a reoeipt for Bs. 3 of lst November 1964 
was given in the name of Mashuq Ali. 

Certain suits in the Rent Courts have 
been relied on, These are dissounted by the 
plaintiffs on the ground.that any proceedings 
in the Revenue Court must necessarily be 
taken in the name of the resorded pro- 
prietor, There is, however, one suit in thu 
Civil Court whith is of some importauee, 
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Exhibit A 95 ја the plaint in that ease. 
In 1907 the defendant fled a suit for pre- 
emption against Karim Bokhsh and Ala 
Bakhsh in respest of a share in Garhi 
Mastafabad, She brought this enit in virtue 
of the title asquired under the gift and 
in reliance on the fact that she was in 
possession under it. 
by the defendants in that snit on the ground 
that the gift in her name was fistitious 
or that she wasnot in possession. On the 
sontrary, they admitted her right and 
her suit was deereed, It way he said, 
no doubt, that the defendants in that 
саве were third parties but 
action ix sertainly relevant under seetion 13 
of the Evidepnee Aat asan instance in whieh 
thé defendant's right was asserted avd 
enforeed. Тһе .впіё was actually proseauted 
by. Dildar Hussain as he himself admits. In 
order to raise the money neeessary to pay 
for the pre empted property the defendant 


exeouted в mortgage of that property (Ex . 


hibit A 27) in favour of one Arshad Ali. 
The plaint in the ease was signed on the 
defendant’s behalf by her father bnt she 
eertainly knew all about it and the exeontion 
of the mortgage in favour of Arshad Ali 
was necessarily her own act After her. 
father's death the defendant re-sold the prop» 
erty at a profit which has gone into her 
own posket (vide sross-examination of Dildar 
Husain ato, page £62), We mention these 
eireumatanses beeause of a suggestion put 
forward in argument on bebalf cf the plaint: 
iffs that the pre emption proceedings were 
merely oarried on in the defendant's name 
without her having any knowledge of or in- 
tereat in them, 
The private aesounta of income and өх. 
penditure prepared by the kurinda from the 
exeoution of tbe deed up to Mashuq Ali's 
death were all prepared in the name of the 
defendant. If the deed was fistitious there 
was no need to keep up appearanses in these 
private aeeounts, Much stress has been 
laid by the learned Advoeate for the re- 
spondents on the fast that the siakas from 
whieh these aesounis wera prepared have 
not been put in. Nand Lal gays in his 
evidenss that a large number of papers 
were destroyed after Ajndhia Prasad’s death, 
‘The stahas were merely the rough material 
frou woish the ascount gf ineone and ex- 
pooditure was prepared and there was no 
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partienlar reason why they should have been 
preserved, Nand Lal is a very partisan 
witness and the learned Counsel for the ap- 
pellant has frankly stoted that he is not 
prepared to rely on his evidenoe exespt where 
it is eorroborated. [n this partianlar instanee 
his evidense is probable in itself and there 
is no reason why it should not be true. 

Certain cha dar? or under proprietary landa 
were insluded in the deed of gift, The rent 
of these was paid to the superior proprietor 
Mirzə Muhammad Abbas. The receipts, Exo 
hibits A 159 to A 175, have been prodused 
and they are all in the name of Musammat 
Anjuman-un-nisa. Mansab Ali Kanan, the 
agent of the superior proprietor, bas been 
saled as a witness and he swears that 
Mashuq Ali himself told him that he had 
made a gift of the property to his daughter 
and that the entries should be made in her 
name. - 

In support of the defendant’s ease two letters 
of Ajudhia Prasad to Mashuq Ali and three 
letters of Nand Lalto the defendant herself 
have bsen relied upon. All these letters are 
attaekad by the plaintiffs as forgeries. They 
sontain direst resognition of the defendant's 
title and of tbe faet that the kartndzs were 
acting as her agente, The two letters of 
Ajudhia Prasad arg'in his handwriting and 
are proved to bear his signature. Exhibit 
A 210 isa very brief letter merely stating 
that if a new paita of oertain land is 
given to one Tilak it will result in loss ta 
the defendant. Hxhibit-A 209 is longer and 
refers to several transastions in sonneotion 
with the management. The reasons given 
by the learned Subordinata Judge for rejeat- 
ing it are— 

(1) that it mentione sertain land as having 
been granted to Chheda Lodh on Hs. 10 as 
paid in the previous year with an enhanse- 
ment of Rs. 2, The lease was exeouted for 
the year 1315 Fasli, whereas there was no 
tenansy of Ohheda Lodh in the year 1314 
and, therefore, there воша be no enhanee: 
ment; 

(2) that aesording to the previous leass, 
Exhibit A 233, the previous rent was Rs, 9 
and not Rs, 10; , 

(3) that the letter appsara to mention the 
defendant's name foo often, and 

(4) that it is difficult to believe that 
Ajudhia Prasad sould have asked for the 
direetions of defendant, ` 
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The learned Subordinate Judge admite 
that the handwriting of the Istters bears 
strong resemblanes to tho admitted hand writ- 
ing of Ajudhia Prasad. The last two reasons 
given by the learned Subordinate Judge are 
matters of opinion, but the first two are 
demorstratably wrong and indeed the faats 
referred to lend  sirong support to the 
genuineness of tha letter. Obheda Lodb, it 
is true, was not resorded as tenant in Faeli 
1813 but his father Gangs dh was zo resord- 
ed (Exhibit A 62). on a rent of Ra 9 0.6, 
The same doeument shows that in Fasli 
1814 an enhaveement of He. 1 was made 
bringivg the rent up to Rs. 10 0 б. Finally, 
a further enhanaement cf Вв. 2 was made 
and in the 2748116705 for 1815 Fasli, Exbibit A 
61, we find the rent given аз Hs, 120.6, 
With regard to the letter of Nand Lal the 
learned Subordinate Judge remarks at o. page 
80 of bis judgment that tbe learned Counsel 
bas eonseded that it would not be safe to 
‘rely cn Nand Lal’s letters in support of bis 
‘ease. The learned Counsel disputes this 
admission, avd, whatever way have been 
* the position taken up in tho Court below, the 
letters have been diseussed in detail in this 
Court by Counsel on ‘both sides and the 
sppellant’s Counsel hes been at considerable 
pains to show that the statements of fast 
made in them sre in aeeordanse with the 
fasts proved from the wastibeg’s and other 
doeumentary evidense, In view, however, of 
the learned Sübordinste Judge’s statement we 
refrain from examining them in detail in 
this judgment. It is sommon ground that 
both tbe plaintiff Ashiq Ali and bis воп 
Dildar Husain repeatedly seknowledged the 
title of tbe defendant both duricg Mashrq 
Ali’s lifetime and after his death, In tle 
ease of Ashiq AH there is a reseipi, Ex- 
hibit A 265, dated 2rth Joly 191-, for the 
gale of mahua erop of Musammat Anjuman ип 
nisa’a share whieh is admittedly in his 
bandwritipg and he.acknowledged her title 
in this evideree in the Mutation Court in 
eonnestion with the salo to Hira Lal whieh 
is referred to elsewhere. In one ins!anes in 
1909 -honse tax was raid° by him on her 
behalf as appears from the reosipi Exhibit 
A 153. These traneastions were ellia tbe 
lifetime of Mashuq Ali, After Masbuq Al's 
death we have some half dczzn letters ad- 
dressed by Ashiq Ali to the defendant her. 
self, ell of whieh alearly askzovledge hor 
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title to the property. In one of them he 
sends ber ber share of the under proprietary 
rent. In others he speaks of the sala of 
the produee of her share in groves in Rasulpur. 
In another he acks that the amonnt due 
to ker and to Dildar Husain оп sosonnt 
of sale of mango erop should be spent in 
repairs.to the houre. The learned Subordi- 
nate Judge indeed propounds the question: 
"Why did Ashiq Ali stste orally, in writing 
in Court and out cf Court, that Masluq Ali 
kad exeeuted the gift and the defendavt 
was the owner of the property Р” (о. page 954) 
but though he devotes several pages to its 
dicouesion 16 is diffisulb to find in them any 
mort of reason why these admissions should 
have been made if the faot was otherwise, 

The learned Subordinate Judge on page 
89 of the printed judgment notises the faot that 
Ashiq Ali has not stepped into the witnese- 
box to explain: his admisaions, but saya that 
this is to some extent exsusable besance 
Ashig Ali has been proved io be very old 
ard to have lost а good deal of his powers 
of memory, sight and reasoning. This 
alleged proof rests on a statement of Dildar 
Husain in examination-in-ehief that hia 
father was 84 yearsof age, weak in body 
and mind:and destitute of eye-sight and that 
he has not been in his proper senses during 
the past six months, When prezeed in erogs- 
examination aa tc the basis of the last etate. 
ments he said that his only reasons were — 

(1) that Ashiq Ali made a mistake as to 
whsther an allowanes sent to him had’ 
been for the month of Ostober or November, 
but afterwards agreed with Dildar Husain, 
and said that he had forgotten and that 
Dildar Husain was right on the point, and 

(2) that when questions were put to him, he 
no doubt answered the questions but went on 
to {alk about other things whish did not bear 
on the aubjest. 

He was cbliged to admit that within the 
last three months his father had attended 
Court on eight or ten oesasions in connection 
with a ease regarding a defieienoy of stamp- 
duty. lt ајѕо appesrs from another passage 
in bis evidense that Ashiq Ali must have 
instrveted his Pleadér as to the preparation 
of the replieation, Dildar Husain denies, 
that be himself had avything to do with it 
and says that his father hed etated to him 
that he was going to the Pleader to gat the 
roplisation prepared, Hie father elso belpod 
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Ashraf Ali to draw up tho list of movaable 
property attached to-the plaint, : Е 
^' Dildar Husain simita (o. paga 852) hav- 
ing done sevaral asta which if unaxplainsd 
would go to show that ho acespted tha dead 
as a genuine and real transaction. На ad. 
‘ mite, for instanse, having written kabuliyafs 
” in the defendant's favour on behalf of tən- 
ants and having paid house tax in her name. 
Inan earlier portion of his evidenss he 
admits that after the death of Мааппа Ali 
defendant has been reseiving the share of the 
" profits of the proparty from the karínda, He 
eontinues — : 
“Taere have been Zi3mindari dues reseivad 
by me after the death of Piare Sahib. I 
took balf of susti thinga and gave the other 
' half to the defendant No, 1." ni 
The explanation he offers is that he did 
these acts against his interest by his unsle's 
diréetion baeause if he had not ӣопе` so his 
"unele might have besome alive to the danger 
that Dildar Hasain might afterwards seek 
* to impeach the gift and to the nesessity of 
sompléting it by a génnine delivery of pos- 
seasion. He professes to hava maintained 
this Mashiavellian polisy during the whole 
Tof the eleven years whish elapsed bet ween tle 
exeoution of the gift and Mashuq Ali's death, 
"This explanation would have been difficult to 
' asa2pt evan if the admissions in question had 
been eonfiaed to Mashuq Ali’s lifetims. It 
‘breaks down hopelessly when ‘we find ‘that 
they were odntinued even after  Mashuq 
Ali's death when there was no motive for 
maintaining the deseption any longer. 
7 Тш. Їп view of all this evidenee, the burden cf 
proving that the gift was fistitious lay 
heavily on the plaintiffs, Tais is coneeded 
by the learned’ Sibordinate Judge in tbe 
earlier portion of his judgment (o. page 10). 
: "It is contended,” he says, that thera being 
a registered deed of gift in favour of the 
defendant, and there being saeh evidensa as 
, has already been datailed in support of 
the defendant having been exereising asta of 
ownership with respeat to the property in 
suit it lies upon the plaintiffs to show by 
very eogent evidenaae that the gift is fiotitions 
and bexamt and was nevar giveh effest to. 
' There can be no doubé of the eorrecíness of this 
* contention.” 
What in fast hava the plaintiffs proved? 
Morely that the management of the property 
remained mainly in the hands of.(Mashuq 
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It is sommon ground betwesn the 
parties that this was the ease. It was indeed 
only natural that it should be so. The 
defendant was в p.rdanashin lady ineapasitat: 
ed by her position from looking after the 
property in person. xs 

She is, moreover, illiterate exeept to the 
extent of haing able to sign her name in 
Hindi She owed her possession of the prop- 
erty to the generosity of her father to 
whom she would naturally look, and it would 
ba most unlikely that she should either quas- 
tion his management or attempt to put a 
ehesk on his expenditure, Shs says, on the 
first day of her examination, that she had no 
one exaept her father to advise and help her 
in managing the gifted property and that the 
karindas used to render assounts to her 
father and he explained them to her. Nand 
Lal ones brought the assounts to her direst 
after Ajudhia Prasad’s death. She referred 
him to her father. At the sonelusion of her 
evidense she was questioned by the Ocurt as 


Ali. 


‘to whether any aesounís were ever kept ag 


bstween her and her father and she 
said — p 

"Mg father never called for апу вее unt 
from me. Inever called for any aescuat 
from my father. He was my father. How 
I sould oall for an ges sunt from him? 1 
naver raised any objestion whenever my 
father asked me.to give him’ any sum for 
expenses after the execution of the deed of 
gft. I could not raise any objection аз he 
was my own father.” 

We have already seen that Mashuq Ali 
from the time of the gift right down to his 
death sonstantly askhowledged his daughter'a 
title to the property by granting reseipts, 
paying rent and revenue and doing all other 
acts of management in her name and that the 
private assounta of insome and expenditure 
were also kept in her name. The instanses 
addnssd (o show that he ever elaimed to 
dispose of the property in his own right are 
of the most fü'msy deseription. Mxhibit 52, 
for instanoe, is a letter in whieh he saya that 
he is sending one anna six pias (the equiva. 
lent of three half penee) for the prise of 
kerosine oil for tbe shrine "for my share." 
The letter is undated and the inferense 
drawn by thelearned Subordinate Judge ag 
to ita date baing subsequent t» the gift ig 
preaariour, but even if it be taken that it wag 
subsequent бо the gift it would be absard to 
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attaeh any importanee to a sasual expression 
of this kind with reference to a petty pay- 
mont for the lighting of a shrine. Another 
instanee is with referense toa theft of nine 
sovereigns and Ra. 90 whieh took plaso at 
the family house in 1908 from a losked box. 
The box was оп а portion of a roof where 
Mashuq Ali was sleeping and eonld apparent. 
ly be approashed only through the zanana 
portion of the house as that is how the thief 
im said to have got in, Two letters from 
Mashug Ali, one to Ashiq Ali and the other to 
Dildar Husain, have been produeed with 
reference to this transaction.  Relianee is 
plased on these letters for two purposes, first 
that in one of the letters he speaks of the 
bor as “my box” and the property as 
“my property,” and sesondly as contradiotiug 
the defendant when she says that the 
essh in hand used to be kept inside the 
tanana in her sharge. The letter san 
hardly be said to support the sesond iu- 
ference seeing that the thief admittedly 
. broke into the zarana in order to eommit 
the theft. As regards tbe general question 
whether the money was kept in the zanana, 
it is & very eommon prasties for this to 
be. done for reasons of seturity even if the 
* lady were not the owner of it. ‘As regards 
the first point, even if the money was 
estate money it was for the time being 
in Mashuq Ali’s sharge and it would be 
highly risky. to draw any infereneo as to 
the nature of the gift from the faet that 
ke fells his brother or his nephew tbat 
his box has been broken into and his 
money stolen. Another supposed instanse 
was ` а . letter of Naud Lal, dated 28th 
February 1914, Exhibit 76,in whieb, when 
sending the monthly pay amounting to 
Rs. 40, be says that one rupee із already 
in deposit with the defendant so he senda 
only the balanse Be. 29. 16 is unnesessary 
. to eonsider this further as the learned 
Subordinate Judge bas himself зејевіед the 
explanaticn cffered by the plaintiffa. This 
letter is really in favour of the defendant 
and not against her. Е 

It shonld be mentioned here that the 
method of remitting money both in the 


time of Ajudhia Prasad and of Nend Lal: 


was to send a 
salled “ Tankhwah” 
` ecsowners of the 
kalanee after making up the aseounts at 


fixed monthly amount 
or pay to each of the 


* 
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the lose of the year. The amount co 
fixed was not always the came but it was 
always a definite amount which the karinda 
had to send, 

Ехо 19 is a relinquishment of a 
single field purporting to be exeeuted by 
two tenants Dwarka and Debi in resnest 
of one plot of land and field. in the Tah» 
sil in aesordanse with the Ondh Rent 
Ast. It asks for notice to be served on 
Ashshe Sahib and Piare Sebib, £e, Ashiq ` 
Ali and Mashnq Ali. Dwarka ia alive but 
has not been called and it is only the faet ` 
that the dosument was formally filed be. 
fore the Tahsildar that makes 16 admis. 
sible at all, One cannot bnt be struek by 
the eontrast between the importanee whioh 
the learned Subordinate Judge attashes to 
this dosument, to whish neither Masbuq Ali 
nor Ashiq Ali were parties, as a “solemn 
proseeding in Court" in whieh Masbuq Al'a 
title was resognised, and the easy way in' 
whieh he brushes aside all the nur erous : 
proceedings in Court whioh reeognise and 
support the title of the defendant, 

The three instanees on whieh most stress 


іа laid are— 


(a) а joint ssle-deed of 13 biswas hy 
Mashvq Ali and Ashiq Ali in favour of Hira 
Lal 

(b) а deposition dated 23:d April 1909, 
Exhibit 118, of Mashaq Ali in a pre emption 
suit, and 

(с) three statements of reseipt aud expen- 
diture of the under proprietary land, Exhibits 
23 to 25. 

The first two transactions are also relied 
on by the deferdant as sdmissiovs in her 
favour, In the ease of the sale deed muta. 
tion was only cffeeted in respest of Ashiq 
Ala half share in the property and was 
rejested in respeot of Mugimmct Anjumsn- 
un-nisa’s sbare Ashiq Ali was examined in 
the sace and admitted hat Mashrq .Ali did 
not own the half share whieh the deed pur. 
ported to transfer as hia but bed transferred 
it to his daughter. The vendee himmelf 
seems to*have been sasare that there was 
some flaw in the tranaastion for he said that 
if half the share had been given away prior 
to his sale deed mutation might he effested 
in respest of the other half Both these 
statémeuts are on the resord, Exhibits AZ52 
and А53, аз is also the matstion order 
affeating mutation in respeet of 63 biswas 
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only, We have no information as to how it 
eame to be exesutcd; we do know that when 
the matter same into the Court the defend- 
ant’a right was aeknowledged and was given 
effest. It is equally diffisnlt to see-how the 
plaintifis san draw any advantage from 
Exhibit 118. Mashuq Ali was examined as 
a witness in a pre-emption case between 
third parties with referenee to a disputed 
sale of property in Amethi He did in 
several passages speak of his brother and 
himself as being jomt owners but in the very 
same deposition he went on to say that he 
was no longer owner, having given all his 
. property in Amethi to his daughter Musam- 
mat Anjumanean pisa, 

The importanse of Exhibits 23 to 25 is 
that they purport to speak of the sbare of 
Mashuq Ali and that they bear his signa- 
ture, Their genuineness is disputed both 
here and in the Court below, 16 is urged 
by the defendant.that the plaintiffa have 
gothold of some old statement of assount 
prior to gift in whieh the date of the year 
was not given and added a date subsequent 
to the gift, In support of this it is pointed 
out— ў 

(1) that the portion sontaining the men- 
tion of the year, espesially in the sare of 
Exhibit 23, may easily have been added 
afterwards and is elearly in different ink 
re added after the signature of Mashuq 

1, 

(2) that the Exhibit 23 purports to be for 
the whole year ending May 15:h, 1914, and 
Exhibit 24 for two months of the same year, 
and ` 

(3) that the entries regarding payments 
of rent from tenants do not eorrespond at all 
with those resorded in the Patwari’s siahas. 

The learned Subordinate Judge himself 
(o. page 53 of his judgment) is not prepared 
to rely on Exhibit 23 as a genuine dosument 
and we think that the genuineness of all 
three is open to grave suspieion. 


The suggestion of the plaintiffs is that ` 


Mashuq Ali used to appropriate the pay as 
his own, In this eonneetion we have.on the 
resord a letter, Exhibit 32, of 21st August 
1919 written by Mashuq Ali from Sandila 
. to Ashiq Ali at Amethi in whish he tells 
. the latter to get the rest of «Һе pay frou 
. Nand Lil, and after paying Rs. З to the 
sipahi Makznd to send the balanss to the 
defendant, The learned Sabordiuaie Judge's 
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eomment on this letter strikes ua as estras 
ordinary. He atteshes no importanse to the 
faet that the pay was said to be sent to the 
defendant, but, on the other hand, he cone 
siders that Mashug Ali ought to have told 
Ashiq Ali, who was at Amethi, to take instrue« 
tions from the defandant, who was at 
Lueknow, ав to what to do with the pay. In 
thia connestion it may ba noted that though 
the karindas Ajudhia Prasad and Nand Lal 
may have on one or two oseasions written 
loosely to Mashuq Ali about sending “your 
pay," Мавһпд Ali never speaks of the pay 
ав hisown. He speaks of the pay. 

The oral evidenee of Muhammad Wazir 
Khan, Honorary Assistant Collestor, is alio 
relied on by the learned Subordinate Judge, 
This witness admits that he has no personal 
koowledge regarding the question of possas- 
sion but he deposes to a statement said to 
have been made by Mashuq Ali between 
1,08 and 1910 in these words— 

“í am still in the same way owner and in 
possession,” meaning that he continued to 
be owner and in possession of the property 
before the gift. Assuming the witness to ba 
entirely honest in what he says, it would 
obviously be dangerous to rely on his being 
able to reproduee exaetly from memory the 
effest of a remark made to him in conversa. 
tion nine or tën years before he was sailed on 
to giveevidénee. As Mr Taylor says in his 
book on Evidense (Volume 1, page 446);— 

‘Men, wifhout deliberately intenoiag to 
falsify fasts, are extremsly prone to believe 
what they wish, to eonfound what they 
believe with what they heard and to  asaribe 
fo memory what is merely the result of 
imagination, 

The theory adopted by the Subordinate 
Judge, and pressed in this Court, to explain 
away this mass of evidenes, is that the deed 
of gift was intended to operate as a Will, 
This was not ths theory put forward by the 
plaintiffa themselves in the Court below, 
In their replisation, as we have seen, they 
merely suggested that the deed of gift was 
exesuted ав а temporary expedient, As to 
what the temporary hesessity was whish led 
to its. exesution the pleadings are entirely 
silent. During the progress of the ease the 
pisintiffa put forward through the mouth 


` of she third plaintiff Musanmat Said-aun-n 4 


the ease whieh the leacoed Sabordin ө 
Judge deseribes аз the theory of s вво of 
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trust, . In her examination-in.shief Mus m- 
. mat Said.un.nisa originally cenied the gift 
-altogather aa will appear from tbe following 
_ exiraat from her svidense: — 
"To my knowledge, my father г: уер in faet 
.gave any of his property to the defercanb 
No. 1." Later on, she modified this by saying 
that she eame to know from her father and 
from the &re& defondgnt that her father got 
a fietitions deed exeeuted in favour of the 
latter. On the seaond day cf her гова. 
examination she deslered that she did not 
.know whether this deed was a sale deed 
ora mortgage:deed or a deed of gift and 


. that she did not know that it was а deed of 
„gift until the written statements of the 


‚ defendants were filed. Оп а subsequent date 
she said that.her father told hor that ho had 


. taken an oath from the first defendant that 
. after bis death ehe would divide the property 


between herself and her sisters, This acn- 
versation she représents as having telen 


.plase before .the aetual exesution of the 
, deed, .The. learned Subordinate. Judge him- 
.selt holds (on page.958). that this ease of a 


sesret agreement to divide the property was 


. guite an after-thought and that it was inson- 
. sistent with. the position originally taken 


"by.the plaintiffs, He. points out that the ` 


. firet suggestion of the theory eomes in evi- 


dense ,of Dildar Husain and that it was 
eonsiderably improved upon by, Musammat 
Said-un-nisa whofcllowed. Notwithstand- 
ing this, he expresses more so the opinion 
that though the story had been found to ba 
untrue "it is likely that it bas some basis of 
reality." By tbis he means, he proeeeded to 
explain that Мавпа Ali may have enter. 
tained the idea of depriving Aehiq Ali of his 


. Bhare in the.inheritenee, He oontinucs.— 


: "But this idea must have been corfined to ` 


the mind of Mashuq Aliand Iam not pre- 
pared, in view of the state of the plaintifi’s 
pleadings rotieed abore, to hold that it was 
materialised by Maehcq Ali in the way 


. alleged by the plaintiffs in obtaining an oath 
. and agreement from the defendant No, 1,” 


We may note thatthe evidense in виррог+ 
cf a secret trust has been wholly ditcarded 
by the learned Advceate for the respondent 


. in this Court. 


The learned Snbordizate Judge євзотев, 
without any warrant exeept his own idea of 
what Mathug Ali would cr would not be 
likely to baye done, that “16 із impossible 
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to eonesive that he should haya resoneiled 
himself to the idea of locking up ta tbe 
defendant—his daughter and dependant till 
then—for money to satisfy “hie require. 
ments," (on page 926). He alludes to the frat 


_that the Hanafi Law dcea not allow а Will 


in favour of on, heir, Whether Masbuq 
Ali intended to benefit his daughter or to 
deprive Ashiq Ali of his share in the 
property after his death, these objects 
sould һә served by the exesutign of a 
He, therefore, son- 
sidere it “not unlikely” that. Masbuq Ali 
intended the deed to operate as a Will but 
exesuted it as & gift in order to evade 
the provisions of the Muhammadan Law, 
This theory he considers will meet the 
of both parties as to the 
motive of the deed, It does not seem’ to 
have strusk the learned Subordinate Judge 
that it was -equally possible and mish 
more likely that Mashuq Ali wae реву 
doing what he purported to do ard that 
knowing that if he wanted his daughter 
to. get his property he must make it over 
to her in his lifetime he desided to take 
the risk, feeling sure that his daughter 
whom he loved and who owed her titlé to 
the property to his generosity, would not 
allow him to suffer for having -done во, 


. He must baye koown quite well that any. 


attempt to exeente a Will under eover of 
a fietitious-gift wovld run the gravest rick 
of being cet azide. zn 


The theory that the deed was a fistitious 
íransaetion only intended to some irto 
operaticn on. Mesbuq Аи дев breaks 
down in several direstions. As we have 
already seer, it is inconsistent with the 
eondust of the plaintiffs in allowing the 
defencant to take possession of the property 
without opposition on his death and to 
realice tke entire ineome, If the defendant 
had already been in peaceable and undis- 
puted possession of the property for eleven 


` years, as was in fact the sase, that posses. 


sion would naturally not be affeeted ty 
Mashuq Ali’s death. It was far otherwise 
if she had never had any real possession 
at all and Dildar Hueain had been keeping 
quiet for eleven yesra in order to lull 
Mashuq Alieinto а false sesurity, This 
point has been already dealt with and need 
not be further elaborated. 
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In the seeond plase, Mashuq Ali’s motives 
in exesuting the deed are clearly stated i iu 
‘the doeument itself, 

The fset that his married daughters 
were well off, though the Subordinate Judge 
throws doubt on it, has not been seriously 
disputed in this Court. Indeed, in another 
portion of his judgment, page 94 of the 
printed judgment, he says that tbe defend. 
ant’s eame msy be taken as being true 
in this respect that Mashuq Ali eonsidered 
that the' husbands of hia daughters were 
well provided for, It is also undisputed 


‘that, by “reason of their marriage, they 


"Husain's mother was 
“than her husband, 


could not eontinue toreside in the aneestral 
hoase as he desired. If these were not 
the true motives whieh ix flaensed him, what 
other motives ean be set in their plase 
for his desiring to disinherit his three 
younger daughters, of whom he -was 
admittedly fond, after hia deathP An 
attempt was made in the Court below to 


"suggest в reason, but it has been found 


to be false and has now been abandoned. 
Finally, the evidenee of Mashuq Ali 
having entertained ‘any desire to injure 
Ashiq Ali by depriving him of his right 
of inheritanee to one-third of the property— 


-assuming that Ashiq’ Ali was riot already 


deprived of that right by: family eustóm— 
is of the lightest. There is evidenee that 
at the time of the gift to Dildar Hnsain 
in 1898  Mashuq АН exprersed some 
ПіврІеавоте at it on the ground that Dildar 
of a lower atatus 
One witness says that 
Mashuq Ali spoke of Dildar Husain as 
being illegitimate but his legitimacy is not 
questioned by either party in this ease. 
The ‘suggestion that Mashuq Ali went so 
far as to oppose mutation in Dildar Hussia’s 


"favour rests cn the doubtful recolleetion 


‘of Bhagwat Prasad Kanungo after an 


pleaséd in 1898, he still eontinued to be. 


interval of twenty years. But it does not 
follow that beeause Mashuq Ali was dis- 


so five years later in 1903. Tha learned 
Subordinate Judge admita that the relations 
between Mashaq Ali and his’ brother and 
nephew were in 103 perfectly friendly so 
far at least as outward appearaness went. 
We have no letter relating to that presise 
period, but from the time when the 
sorrespondenee does begin it is beyond 
question that the relations between the three 
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were not only in outward appearanes but 


ію reality, perfestly friendly and affeetionate 


right down to Mashuq Ali's deatb, Dildar 
Husain admits at the elose of his srose- 
examination that never until the present 
suit did his father express, cr to his 
knowledge entertair, a desirs tọ get ike 
property in suit, Musammat Said-un-nisa 
in eonneetion with ‘her story of a  scorct 
trust admits that it was only after the 
defendant's seeond marriage that the noticn 
of filing a suit to dispute her title waa 


entertained. 


The judgment of the learned Subordinate 
Judge is unduly prolix and contains mueh 
unneeemeary repetition. After saying that 
no question of law remains to be desided, 
it devotes some ten pages of dissussion of 
various rulings with a view to extrnet 
eireumstanees favourable to the plaintiffs 
or to distinguish rulings which appesr to 
favour tbe defendants. The judgment has 
unfortunately. much graver fadlts, Not 
only is it full of the most transparent 
spesial pleadings but in many ‘passages it 
seriously misrepresents the effeot of the 
evidenee. For tle first ten pages cr so 


„the judgment scems to be leading up to 


a deeree in favour of the defendant. Then 
follows an attaek on the defendant whish 
is in many respeets grossly unfair, Her 
evidence is dissonnted on the ground that 
sbe was examined as the last instead of 
the first of the witnesses called on her 
behalf, while the faet that Dildar Husain 
éxamined last of the plaintiffs’ 
witnesees examined in Court and. Said-un- 
nisa the third plaintiff was examined still 
Jater on sommission is passed over almost 
withont eomment, Ashiq Ali, as we have 
geen, never appeared es a witreea at all. 
point  cnward. instanees of 
reekless or unfounded statements may te 
found on almost every page of the 
printed judgment, It is said that in part 
of her evidence the defendant lays slaim 
to know everything even the minuteat 
details of her property. This . eritisism 
is not borne ont by a perusal of her 
evidense and no attempt has been made 
in this Court to justify it. In arguing 
that she could. not have held possession 
after the gift besause of her ignoranse of 
many details of the property the learned 
Subordinate Judge evidently felt the diffi- 
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enlty that this argument proves too much, 
If ignoranse of detaildisproves her posses. 
sion it would equally disprove her possession 
for the three years after Mashuq Ali’s 
death during whieh there is no dispute 
that she was in possession, This diffisulty 
is passed over with the remark that, . in 
any ease, this argument does not relieve 
her from having been plased in a 
position of sonsisteney, Later on, on page 35, 
he returns to the eharge and ignoring the 
fallacy of argoment based on her ignorance 
says that 16 shows the real state of affairs 
in the lifetime of Mashuq Ali. (This and 
all subsequent referenses to the judgment 
refer to the page of the printed judgment). 
Her statement that she reseived rent 
from Ajudhia Prasad in respeet of the 
Garhi Mustafabad land eultivated by him 
is attacked on the ground that, instead of 
‘paying the amount in sash, Ajudhia Prasad 
set it off egainst his salary. The amount 
of .the rent -was.regularly oredited on the 
reseipt side of her aesount. Her statement 
is said to -aim at .showing that she 
-thorougbly went into the assonnts. All 
sbe rays is that her father explained the 
aseounts to her, The жой . thoroughly” 
is тап interpolation of the learned Sub. 
' ordinate Judge. 1% is suggested that she 
knows nothing about the property be- 
eanga she says that she has no grove 
in Amethi proper, whereas she has berself 
spoken of her father selling the rroduse 
“of the groves in Amethi and Ohamartols, 
This is most unfair. As the deed itself 
shows the groves. are not in Amethi proper 
but either in.the chakdari land or inthe 
ineluded villages of Ohamartola and Ghuskai, 
It is said that the ease set up by her 
is.that she signed. all the papers after 
the. gift, a statement that she never made 
anywhere in the вопгве of ber. long examins- 
tion. Sbe said, indeed, in one. plase that 
her father signed rarely for her when she 
asked - him, referring apparently to his 
signing her name on her behalf whish he 
‘did on several cssasions and is said to 
have done in the pre-emption ease referred 
to in the next sentenee, . She has, however, 
stated very elearly thet all acts of manage- 
ment were done by her father and Nand 


« Lal, and she. clearly sould pot be вової. | 
"gant of all dosuments signed by him in the , 


eonrse of management, For instanse, she. 
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says, with rəferanaa to the produsa of the 
groves, sometimes ressipta were signed by her 


вой somatimes by her father (on page 565), 


Then, again, it is said on paga 35 of the jadg- 
ment that "wherever ia this ignoranes of 
affairs any assertion of fasts is made it would 
be found to be inassurate, if not absolutely 
false,” and the portion of her evidense from 


.pages 545 to 571 isreferred to in support of 


this statement. The most important state- 
ment of fast in regard to the property 
sontained in these pages is with regard to 
the land revenue whieh ahe says was formerly 
Rs. 975 and now amounts to Hs, 945. Asa 
matter of faat, the revenue was Rs. 972 13 0 
in 1903 (E«hibis A 40) and Rs, 925 5 0 in 
1908-9: Ex ibit А 46). As а matter of fast, it 


-is surprisiog, sonsidering that she as a parda. 
. nashin lady depends on others for the adminis- 
tration of her property, how musoh she does 


know of it, As un instanee of the minntenass 
of her oroas-examination she was asked how 


many trees there were in a partieular "grove. · 
She replied, naturally eoough, that she had 


not seen it and did not know. 

The. statement is reiterated again and 
again in various formsthat she denies that 
her father had any hand inthe management 


of tha property after the gift. This was à 


never at апу time her easa. Куеп in the 
opening statement of her Counsel, whish kad 
been quoted in exí.n:0 in an earlier part. of 
the judgment, it was said that, while sollce- 
tions in Karsanda and Raculpur were made 
by. the karindas, eolleetions for the Ametki 
property were made by Masbuq АП, eithér 
in person or through the servants of the 
Beeauss in a single inustanes a 
woman who had been refused permission to 
build on her land appealed to her direst. as 
woman to woman to give her the permission,it 
is said, page 34, that thia is the slearest 
possible indication of the position being set-up 
by. her that Mashuq Ali would aot after the 
gift do any thing about the. management 
of the property on his own authority and 
whenever he did so the defendant either 
ratified it or overrode his decision, 

While dealing with this, part of the ease 
we may remark that the defendant's evidense 
does sontain here aud there statemsuts whieh 
appear to be untrne, Tne most inportant 


(1) hee denial that «he. knew of the 
existenes of Musammat Sundar, a prostitute 


T". 
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who was kept by her father for many years, 
and the latter’s son Yusuf, and 

(2) her statement that Mashuq Ali never 
drew more than Rs, 25 4 month so far 
as she is aware for personal expenses, 

With régard to the first of these atatements 
there is а good desl of excuse to be made for 
her, It ia natural that a woman of good 
family ‘and virtuous ^eharaoter would be 
relustant to admit knowledge of a fumily 
seandal affosting her father, Wae think that 
in fast she must have known of it but that 
Musammat Suudar and her children were 
allowed to reside openly at the ansestral 
house when they eame to Amethi, ag some of 
the plaintiffs! witnesses assert, is a statement 

‘whieh we sannot possibly aesept, The 
Subordinate Judge’s eomment on this part 
of the ease strikes us as one of the most 
amazing in the whole вопгве of the judg- 
ment:—' 

“That the defendant should deny to have 
ever heard the names of Sandar, Yusuf and 
Jilayya (Jilayya was Yusuf’s wife) prozes 
sonelusively her having  unserupulously 
uttered lies and falsehood on all the points 
tthe revelation of whish may have the 
tendeney to weaken her ease." 

The second statement is sertainly untrus, 
but it must be remembered that she kept no 
ascounts and that her evidenee is that ber 
father was ot liberty to draw whatever 
money he needed at any time. Sometimes 

- he told her why he needed it апай sometimes 
he did not. 

When everything has been said againet 
her evidense that san be seid, she isa more 
reliable witoess than either Dildar Husain or 
the third plaintiff Said-un-nisa, 


A similar strain of inassurasy and tendensy 
to exaggerate every point whieh ean be made 
against the defendant runs throngh the 
remainder of the judgment. “Imagine the 
extent to whioh the mendaeity of the witness 
has gone,” says the learned Subordinate Judge, 
Ъвёвоще Nand Lal declined the responsibility 
of identifying a signature made ins sharas- 
ter which be ја unable to read. On the same 
‘page we have the remarkable statement, al- 
ready notised, that failure to prove ssrtain 
dosuments ів oone!usive proof that they are 
forgeries On. page 51 it is stated asa 
reason for not assepting a sertain dosument 
that the writer Amjad Ali “bas not been 
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stated to be dead.” His death was proved by 
Wand Lal (on page 304). This partionlar error 
is not indeed of great importanaa sn it ig 
essy to make an oversight of thia bird in 
dealing with a bpolky reeord. On page 52 
we frd it stated that the exeontion of the 
mukhtarnama had no bearing on the question 
whether the defendant or her father was tha 
real employer of the mushéarappointed under 
it. On page 59 itis said that Masbuq Ali 
" oosasionally expressed that the defendant's 
presence with him had been а finnneial 
burden to him," On one solitary oceasion 
Mashuq Ali said in a letter that the expense 
of а partisutar visit had bean greater 
beeauso bis daughter had aseompanied him, On 
pages 67 to 71 the fact that the deed 
was attested by a number of witnesses and 
exeented with mush formality and that 
Masbuq Ali tack oara to sonsult his other 
daugbters and their husbands is used as an 
argument that there must have been some 
sinister design bebind the fransastion On 
page 73. it,is said that “Nezir Husain 
sovatitntes himself as the sole legal resort 
of Мавод АН” and that “he reproduees 
from memory the full contents of the deed,” 
Neither of these statements is borne ont by 
the reeord, . 

The portion of the judgment dealing 
with the evidence of Naim Ullah, the buaband 
of Mashoq Ali's youngest daughter, and of 
Naim Uilsb’s father Shaikh Azmat Ullah 
is full of insesurate and unfounded state. 
ments. We selest a few of these by уву 
of illustration, Shaikh Azmat Ullab, a Taluk- 
dar paying some Hs. 4,000 а year as lard 
revenue, is attacked as having no sernples on 
the subjest of truth besause he could not 
remember the names of the attesting witnesses 
ofa deed he admitted having exeented in 
favour of bis sesond wife, and on the suppos» 
ed ground that he tried to suppress the 
existense of deeds exesuted by hia sesond 
wife in favour of her sons, These deeda 
have not the slightest bearing on the present 
sase and not only had the witn3s8 ro motive 
for attempting tq suppress them bnt hia 
evidense gives со indieation of bis having 
tried to бо ко, He himself had executed 
three deeds of gift in favour of his seeond 
wife and he stated that, во far aa he reeni]est. 
ed, she had tlready exssated a deed in favour 
of her sons bnt he was not sure whether’ the 
deed wae exeeuted with his krowledge and 
. 
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sonsent. An attempt is made to use Azmat 
Ullah's gifts in favour of his sesond wife as 
showing that he and his sons are not well 
ой. ав they represent. It is said that out 
ofthe -estate paying Rs. 4,000 land revenne 
Azmat Ullah exesuted gifts in favour of 
his sesond. wife.yielding Rs. 1,700 per annum 
iguoring tha faet that the land revanue 
_atated by the. witness is exelusive cf hia self- 
acquired property. and. that two out of the 
three properties somprised in the first gift 
were self-acqaired property. All those deeds 
. are subsequent to the deed in suit, so this 
eould not effest А 2 nat Ullah!a or Noim Ullah’s 
‚ finaneial position at the time of ita exesu- 
tion, Я 
. Naim Ullah is said to bs a раггоп getting 
only Rs. 16 a month beeause his father gtates 
‚аё he give hím an sllowanes of Ra, 200 per 
annum, for olothas again ignoring the very 
next sentence, in Azmst Ullah’s deposition 
whieh. reads— 
“If he requirea anything for hia other 
expenses І give him the requisite sum,’ 
.. On.page 70 of the judgment the datonee 
is attacked for not-produsing the letter in 
: reply to whieh Naim Ullah’s letter, Exhibit 
>А 199, assenting to the gift to defendant 
_was written although Naim (Шаһ in reply 
“to the Court had stated that he did not pre- 
‚ nerve the letter in reply „to whish Exhibit A 
" ‚ 199 was written. 


One or two more instanees must suffiss. 
They are of sme importance as they bear 
‘on the genuineness of the motivas in the 
gift. The. learned Sabordinate Judge saya 
т (раве 79):— 
' To my mind the omission of the eiraum. 
' stances of widowhood of the defendant from 
, the reasons given for.the deed is very signi- 
'fisaant. Thonga Mashuq Ali gave all tba 
reasons, real and imaginary, for making the 
deed appear real, he did not give, this ггазоп, 
„ which would have besn probable.” | 
This is а direot missiatement, Alnost at 
the outset of the deed Mashuq Ali saya— 
“Oat of the fourdaughters who ara alive 
my .eldeat daughter Anjuman.un nisa ia a 
childless widos: Iam new oli in ageand, 
. therefore, it has strusk ma that I shoald make 
.any sush arrangement in raspsst of my prop- 
erty, ete.” 
. Again, when he comes to the actual gift, he 
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“1, therefore, with this view hava propo1sd 
that I should maks gift of my entire property 
spesifiea below in favour of my daughter 
Anjuman-un niga, whoi is в widow who. baing 
ohildloss has made, ets.” 

Oa the following page the learned Subordi- С 
nate Judge says— 

“That there was ever a talk of the betrothal 
of Fasahat and Qiisor and that the defendant 
N -, lever exprossed her intention to take Fasa- 
hat as her sop, sould esrtainly be proved by the 
evidense of persons belonging to ths household, 
or who were frequent visitora to the: liane 

ТРО .. but the defendant No. I herself 
also does. mot say anything on the point,” 

The defendant No. 1 was questiorbd by the 
Court on this point on the last page of her 
deposition and raid — 

"The marriage of  Qiisar.un.nis& and 
Fasshat Ali have not yet taken plaee. There 
was formerly a talk of their being married 
together, but now their parents do not agree 
to their marriages.” 

It was left for the Court to pnt this dass. 
tion as the plaintiffe, though they sross- 
examined the defendant at very great length, 
had put no question to her оп this: point. 

There is one other point not direstly 
eonneeted with the merits of tha sppéal on 
which we think it desirable to яў a few 
words. Ít is with геѓегепов to the pleaditigs. 
Oa 80th June, before written statements had 
been filed, the Court ordered written: state. 
ments to be filed on Sih August, replisation 
on 14th Angust, aud fixed 17th August for 
issues. The date of issnes was subsequently 
ehanged to 17th Saptember. Оп that 
date the  proeeedings  oontained only a 
statement of Shaikh Shahanshah Husain, 
Pleader for the plaintiffs, that they did not 
press their plea sontained in paragraph 27. of 
their replisation, namely, that evan if the 
gift had baen sompleted by delivery of 
possession they were entitled to repudiate it 
under the Muhammadan Law. The parties 
or their Pleadera were поё examined generally 
with referenos to the pleadings as required 
by Order X, rule 1. In several sases which 
have aome under our notice wa have observed 
n tendensy on the pari of the subsrdinata 
Courts to loss sight cf two important: 
provisions of the Cade of Civil Prossdaze, 
those esntaiaed іп O-der VI, rals 9, and 
those contained in Order X, rala 1, The 
former provision lays dowa that n» pleadiaga 
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subsequent to the written statement of a 
defendant othsr than by way of defenea to a 
set-off shall be presented exeept by the leave 
of the Court upon sush terms as the Oourt 
thinks fit. In this case в date was fixed for 
в replication as в matter of eourse before the 
written statement of tha defendant had been 
filed and before it sould possibly ba known 
whether any farther written pleading would 
be певеввату. The proper way of alear- 
ing up the pleadings after the plaint and 
written statement bave been filed ia that 
presoribed by Order X, rule 1, the provisions 
of whieh are peremptory. The Court must, 
under that rule,at the first hearing of the 
suit, assertain from each party or his Pleader 
whether he admits or denies the allegations 
of fact made by the opposite party exeept 
where sush admissicns or denials are already 
eontained in the written pleadings and must 
resord such admiesions or denials, A written 
replication is not a substitute for this oral 
examination of the parties and their Pleaders 
andit is of the utmost importance for the 
pürpose of doing justice between the parties 
that this oral examination should be duly 
and carefully earried out by the Court. 

This case is во olesr on tha main issue 
ч that it is unnecessary to go into the ques- 
tion of custom, The deed cf gift was made 
with the utmost formality after communiea- 
tion with the persons most -immediately 
interested. In view of thea matters stated 
in the deed it was quite natural that 
Mashuq Ali should wish to make a gift 
of the property to the defendant in ber 
lifetime. "The gift was followed by the most 
publio and formal delivery of possession and 
was asied ор, without any dispute by the 
pereors now seeking to set it aside, for a pericd 
of eleven years during Masbug Ali's lifetime 
and for a period of nearly thres years after 
his death. Mashuq Ali took a leading part 
in ths management of the property up till 
his death bat he did so professedly on hia 
daugbter's behalf ard in her name, and her 
title was repeatedly reoognised, both in 
Mashtq Alis lifetime and after his death, 
alike by Aashiq Ali and by his son. Ashiq 
Ali hag not somes into the witness box to 
explain Lis admission acd the explanation 
given by Dildar Husain ia manifestly false. 
False also is the story put forward by 
Said-an njsa to assount for the .execeution 
efi tha deed eonsistent]y with the сапе set up 
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by her. Mashüj Ali, through whom the 
plaintiffs claim, admitted- the defendant's 
title and possession in the slearest possible 
way both in "solemn proseedings in Court," 
to use the phrase of the learned Subordinate 
Judge, in his sworn evidenes in the muta. 
tion ease, aud subsequently by giving receipts 
and signing leases on her behalf. Her 
possession was further resognised by ths 
faot of her appointment as  lambardar of 
Karsanda in plaoe of her father, and indeed 
from the time of the gift the whole ad- 
ministration of the property, insluding the 
payment of houeco-tax for the ancestral 
house, was theueeforward carried оп in 
her name and on her behalf. The 
plaintiffs have utterly failed to show that the 
deed was а fietitions and unreal transaction 
and their suit should have been dismissed by 
the Court below. 

We scoordingly .allow , the appeal and 
dismiss the suit with sosts in both Courts, 


Z. K. 


Appeal allowed, 


MADRAS HIGB OOURT, 
Бкоонр Олут Appear No. 1050 or 1920. 
November 29, 1921, 

Present : —Mr. Justise Kumaraswami 
Sastri ard Mr. Justiee Davadosa, 

Кат AMIR SAHIB altas Kaji 
MUHAMMAD JEHANGIR SAHIB— 
Davenpaxt No, 1 — APPELLANT 
versus 
Kajee MUHAMAD OLI AHMAD SAHIB 
AND OTHERS — PLAINTIFFS AND DEFZNDANT: 
Nos, 2 то 4 — RESPONDENTS. 

Possessory title - Ouster of parson in possession by 
person with no better title or with equal title—Right 
of person dispossessed to bÈ restored to possession. 


A person in possession of property even without 
a title thereto if dispossessed by another with no 
better ‘right is entitled to get back possession on 
the strength of his possossory title. If the person 
who is dispossessed has an equal title with the 
person dispossessing the Courts should give them 
joint possession, (р, 289, col, 2; y. 289, col. 1] 

. 
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Second appeal against the deoree of the 
Court ofthe Additional Sahordinate Judge, 
Joimbatore, in Appeal Sait No. 30 of. 1919, 
preferred against the desree of the Court of 
the Distriet Munsif, Tirapar, in Original 
Sait No. 725 of 1918. 

Mr. К, S, Krishnaswami Aiyangar, for the 
Appellant, 

Mr. I, P.. Narayana Menon, for Respond- 
ent No, 1. 

JUDGMENT.—This appeal arises out of 
a suit filed by the first respondent against the 
appellant and others for resovery of possea- 
Bion of the mosque and Idga mentioned in the 
plaint. Tae рівіп в grandfather and the 
first defendant's father were brothers,, The 
ease for the plaintiff was that the mosque 
and ldga were plases where peraous wno 
formed his father’s jama were entitled to 
offer prayers and perform other religious 
eeremonies and were in possession of his 
father till hia death; that after hia father’s 
death he (the plaintiff) was appointed Kazi, 
(the business of the offiae of Kazi being aon 
dusted by a deputy during his minority) and 
was in possession; that the first defendant 
took wrongfol possession of the morque and 
Idga under eolour of bis appointment as 
Kazi by the Government; and that the plaint. 
iff is, therefore, entitled to possession and 
mesne profits as claimed in the plaint. Tho 
first defendant denied the appointment of the 
plaintiff as K-zi and pleaded that he was the 
duly appoiuted Кш! and Pesh Imam and had 
been doing the nesesaary duties; that he was 
entitled to possession of the mosque and 1dga; 
that the suit. was barred by limitation and 
that the mosque and Idga were plases whish 
ali the Mahammadans were entitled to use. 
The District Mansif dismissed the plaintifi’s 
sait holding that the plaintiff did not prove 
his title. Oa appeal the Sabordinate Judge 
was of opinion that both the plaintiff and the 
firet defendant were entitled to possession and 
mauagement of the mosque and idga and he 
passed я desree for joint possession in favour 
of the plaintiff and the first defendant. 
Against this dəsras the first defendant has 
filad the preseni sesand appeal and the 
plaintiff haa filed a memorandum of objestions 
elaiming exalusiva possession, Wa ara of 
opinion that tha desision of the Sabordiaats 
Juige is right, 

As regards the mosque and tha Idga, it 
‚ eppears from Ezhibit H, whieh is а statement 
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made by the first defendant so long ago a8 
1505, that the mosque and the Idga were 
buile and dedisated during the tima of the 
Nuwabs by the anaestors of the plaintiff and 
the first defendant. {6 ia not disputed that tha 
mosque and the Idga were in the possession 
of the aneestora of the parties ever sinea they 
were founded. Moideon Sahib, the great- 
grandfather of the first defendant, Jahangir 
bahib, his grandfather, Siraj-ud-Din 
Sahib, his unale, and Ghulam  Moileen, 
father of the plaintiff, were in possession and 
management of the mosque and [dga and also 
of tha inim lands whiah were attashad to the 
offise of K zi. Having regard to these fasts 
aud to the fast that the mosque and Idga 
were built and owned by the ancestors of the 
partier, the reasonable presumption ia that 
the offise is hereditary in the family and that 
роввеввіоп and enjoyment have been in the 
family sinse the foundation. The plaintiff 
was & minor about 10 years old when his 
father Ghulam Moidesn died. The first defend- 
ant theraupon applied to the Govarnmant to 
be appointed Kazi and he waa so appointed; 
but this would not, under the Kazis Aol; ХП 
of 1880,'give the first defendant any rights ag 
against the plaintiff, In 1863 the inam 
lands were enfrarchised in the name of the 
plaintiff's father and if appears from 
Exhibit D that the plaintiff's father was put 
in possession of the mosqze on the 8th of 
August 1833. That he was io possession till, 
his death is not disputed, Ha died on the 
28th of April 190 1 and the first defendant was 
appointed. Kazi in 1904. The attempt of the 
first defendant to get the, patta of the inam 
lands transferred in his own name was пп. 
successful as the Government held that, under 
the Kazis Aot, he had no rizht to the lande, 
For some time after the death of the plaint. 
iff's father, plaintifi’s first witness Sheik 
Mohideen Sabib, his brother-in-law, was in 
possession of and was looking after the 
morque and Idga on behalf of the plaintiff, 
The first defendant,onder colour of hisappoint- 
ment as Kazi, applied under the Oriminal 
Prosedure Oode to the Stationary Sab- 
Magistrate of Ooimbatora aud ће was suecass« 
ful in keeping Sheik M>hidean Sahib out of 
the mosque and getting poasesaion. It saa ma 
tous that, apart from any other question ia 
the ease, the plaintiff who was іп possession 
is entitled to get baak possession from tha 
first defendant on the streagth of his posses: 
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sory title unless the first defendant can show 
an equal or better right. In the former ease the 
plaintiff would he entiled to joint possession 
and in the latter ease he would have no right 
to retain possession, In Mustapha Saheb v. 
Santha Pillai (1) it was held that a person 
who is custed by another who has no better 
right is, with reference to the person so 
ousting, entitled to reeover by virtue of the 


possession he had held before the ouster even. 


though that possession was without any title 
‘and that sestion v of the Speeific Relief Ast 
does not take away sush right, Ia Narayana 
Row v. Dharmachar (2) it was held that pos- 
session is good title against everybody exsept 
the true owner and that the effest of seetion 9 
of the Spesifie Relief Aet is that a person 
dispossessed otherwise than in due sourse of 
law is entitled to be reinstated even against 
the defendant who is & true owner. A 
similar view was taken in Vythialinga Padaya- 
cht v, Fonnuswami Padoyacht (3), As posees- 
Bion and management of the mo:que and Idga 
were in the family ever since they were 
founded over 200 years ago, it cannot be said 
that the plaintiff, who ів a deseendant of the 
senior bransh, has no right to possession and 
management of that, the first defendant has 
gota better title than the plaintiff. The 
mere appointment of the firat defendant as 
Kazi.by the Government will not give him 
any superior claim as againet the plaintiff, 
So far as the све of Kazi goes, any person 
ean be appointed Kazi and it has been proved 
in the present oase that the plaintiff bas been 
performing the duties of the offise of Kazi 
ever sinas he attained majority. A great 
deal of sonfusion bas arisen owing to the fact 
that persons in possession of the mosque were 
also Kazis, Tne offiee of Kazi will not by 
itself give any right to the morque or Idga, 
What really happened seems to be that the 
offises of Kazi and Muttawali were till re. 
sently merged in the same person. We think 
the Sabordinats Judge was. right in holding 
that it may be presumed on the fasts of the 
present ease that the members of the plaint» 
iff’s family were Kazis and Muttawallis, We 
are of opinion that, on the faeta found by the 
Sabordinate Judge, the first defendant has no 
better right as Kazi than the plaintiff. Evon 


(1) 23 M. 119; 8 Ind, Deo. (N. з) 524, 
(2) 26 М 514, А 
(3) 6: Ind, Cas, 393; (1921) М, W. N. 243; 41 M. 
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assuming that the original appointment. of. 
the plaintiff as Kazi during bis minority was 
invalid, it has been found by the Subordinate 
Judge that the plaintiff has been offisiating 
as Kazi for a sestion of the Muhammadan 
Community ever sines he attained majority 
and that he has been solely enjoyiag the 
inam lands. There is, therefore, no resson 
why he should be excluded from the right 
whish his father and ancestors enjoyed as 
regards the mosque and the 1dga. 

As regards the memoranda of objections 
the Subordinate Judges finds that plaintiff 
has not proved his exoelusive rights and we 
eannot disturb his finding. 

The appeal and memoranda of objec- 
tions are dismissed with gosts. 

M, 0 Р, 

Appeal and Memo. of Ob'ecitons dismissed, 


— 


NAGPUR JUDICIAL COMMISSIONER'S 
- COURT. 
: FULL BENCH. 
Figst Озуп, Arrear No. 24-B or 19:0, 
: | August 8, 1921; 
Presenti—Mr. Ko:val, А, J. O., Mr, Dhobley 
A. J, О. and Mr. Halifax, A, J, О, in the ` 
Fail Benoh. ` 
Mr; Kotval, А, J, О, and Mr, Prideaux, 
A. J, О. at the Final Jadgment, 
DHUVABAt—Derenvant No, 2—~ 
`~ APPELLAAT ` 
versus 
NARAIN AND 018848 — PLAINTIFFS — 
ЕНЕР JRESPOKDE T8; 
indu Law—Mortgage by father— 8и y 
'—Bons not fien Mold dcs ed We Bak 
n dd асе оми legal necessity 
ra: ie нил ; 8 avawable to plaintifis— 


In a suit by sons to set aside a morteare-dacy 
passed against their father in respect p 
family property including their share in it in a 
suit to which they were not impleaded ag parties, 
it is open to them to plead that part of the debt 
secured by the mortgage was not for legal necessity 
and the balance was not advanced for the satis. 
faction of an antecedent debt, , 
col 2; p. 258, el, 2] 

Per Hallijao, A.J O.—'The decision in Motir 
Asaram (Ramgopal) 1) is correct and the plaintiffs 
іп а suit to mmpeach a mortgage.decree pass.d in y 
suit against their father to which they were not 


[p. 246, col. ,; р. 262, 


(1) 58 Ind. Cas 776,16 N, b. R, 64, — — 777 
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impleaded as parties are entitled to advance ihe 
plea that the debt was not for legal necessity, nor 
was it anantecedent debt of their father which 
bound them [p. 254, col. :.] 

The doctrine of reasonable satisfaction after due 
enquiry, as to -the propriety of an alienation of 
joint family property by the manager of the family 
must apply just as much to an antecedent debt of the 


father as to family necessities or pressure on the’ 


estate. [p. 256, col. 1.] 

Per Kotwal, A. J. C.—1In a suit by sons for a 
déclaration that the mortgage-decree passed against 
their father in suit to which they were not parties 
is not binding as against their share in the joint 
family property as the mortgage was not for 
legal necessity or for antecedent debts, they are 
entitled to challenge the decree on grounds personal 
to themselves and it is open to them to have the 
question tried whether the mortgage executed - by 
the father was binding on him. [p. 241, col, ¥.] < 

In such a suit the onusis on the defendant who 
seeks to enforce the mortgage either on the ground 
of legal necessity or on the ground of its being for 
an antecedent debt, [p. 242, col, 2 ] 

Per Dhobley, А. J C.— The rights of co-parceners 
in a Hindu family consisting of a father and his 
воп do not differ from those of aco-parcener of а 
like family consisting of undivided brothers. The 
son occupies the same position and possesses the 
same right against his father in respect of the 
ancestral property, as brothers have against each 
other, in a joint family [p. 247, col 1] 

Suraj Bunsi Koer v. Sheo Persad Singh, Б О. 
148; 6 I, А. 88; 4 Sar. P. C. J. 1; 8 Suth. Р. О. J. 589; 
46. L, В; 226; 2 Shome L, R. 212; 2 Ind. Deo. (м. 8) 
705 (P. O.*, followed, : 

It has beena settled law in Central Provinces 
and Berar that,an alienation for value by a member 
of a joint Hindu family holds good to the extent 
of his own share in the property. [р. 247, col. 2,] 

Mukund Ram Sukal v Ram Ratan, 2 N. L. В. 52 at 
р, 5%; Seth Kisanlal v, Nathu, &6 Ind. Cas. 44; 16 N, L. 
Б, 131, followed. 

No single co-parcener can alienate anything 
beyond his own share in the joint property, father 
being no exception toit When, however, a single 
co-parcener alieoates the joint family property dor 
necessary family purposes the alienation is binding 
upon the other members and upon the whole prop- 
'erby covered by the alienation B 248, col z.] 

In a suit brought on a mortgage executed by the 
father, the son can call upon the mortgagee to show 
that the mortgage was for one of the two purposes 
‘either for legal necessity or for the satisfaction of 
an antecedent debi, The son’s position -is not 
injuriously affected by the mortgagee’s omission to 
join him as a party to his mortgage suitand by 
the son being thus compelled to bring a separate 
suit for protecting his own interests гр, 249, col +] 

In a suit brought by а person to ayoid a mort- 
gage-decree passed ina suit to which he was not 
joined as a party he is not confined to the plea that 
the debt was borrowed for immoral purposes but 
he can plead that there was no legal neces- 
sity for the loan ог that no portion of it was an 
antecedent debt. [p. 249, col. 2.] 


А loan made to the father on the occasiun of a 
grant by him of the mortgage on the family estate 


~ 
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is not antecedent .debt and the mortgage - БО 


created is not binding on “the son's share in the 


property. [p. 250, col 1.] ' 
- The sale or charge by а father of joint family; 
property in order to be binding on the son’s 
Shares should be made in ‘order to discharge an 
obligation’ not only antecedently incurred, but 
incurred wholly apart from the ownership of the 
joint estate or -the security afforded or supposed to, 
be available by such joint estate, [p. 250; col, 3.] 
The maxim that everybody is presumed to know 
law and that its ignorance is no excuse cannot be’ 
applied when it has to be decided: whether a cértain’ 
act was or was not bona fide [p. 25', col 2.] i 


Appeal against the deeree of the Addition», 
nal Distriet Judge, Amraati, dated the :3th 
February 192) in Civil Soit No 16 of 1918s; 

Dr. Н. S. Geur, for the Appellant. : 

Mr. M. Gupta, for the Respondents. ' 

FAOTS appear from the SONETI ea 
judgments ;— 

Korvat, A. J, O.—(Nevember 3, 1920).— 
The plaintiffs sue for a deolaration, that a, 
deeree obtained by Hiralal Sadasuhb, de. 
osased husband of Ratnabai, defendant No. 1, 
and father of Dhudabai, defendant No. 2,on 
a mortgage was obtained by fraud and that it 
does not affect their shares in the mortgaged 
property. 1 

2. The mortgagors and the plaintiffs are 
related as shown bslow : 


BAWARAJI 

Tukaram, Чоу, i 
mortgagor mortgagor ` 
Shanker, age 7, | 
plaintiff No,3. 
U s 
mc NE 

Laxman, Narayan, Kesho, 

mortgagor, age «0, “age 17, 
dead. plaintiff No, 1, plaintif No, 2., 


E " è ze 
3, The mortgage (Exhibit 2 D-2) was 
exesnted by Tukaram, Govind and Laxman 
for Rs 15,000 purporting to be made up as 
follows :— 
“Вз, 5,000 to be paid to а prior vorigen 
Pralbad, 
“Rs. 10, 003 sash borrowed for purposes of 
cultivation and payment of debts,” 
4, Snit No. 14 of 1915 was inetituted by 
Hiralal against the mor&ge&gora. on the above 
mortgaga on tha l7th Ssptembse 1915 and 
a preliminary desres таз pasad ол the 


Lith November 1915. Hiralal having died 
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afterwards his widow Ratnabai was brought 
on the record, Hatnabai applied for a final 
desree on the 7th Marsh 1918. On the 4th 
July 1918 Dhudabai applied to be resorded as 
decree-holder on the ground that she had 
besome entitled to resover the deeretal 
amount under her father’s Will, and on 
Ratnabai’s admission she was resorded as 
deeree-holder. A final desree for foreclosure 
‚мав passed on the 6th August 1918. While 
these proeeedings were going on, the present 
suit was instituted on the 8th May 1918. 

5. "Thelower Oourt has found that the 
.deeree in Suit No. 14 of 1915 was not 
obtained by fraud and that finding is not 
now ehallenged. 

6. The grounds on whieh the deslaration 
that the plaintiffs’ shares in the mortgaged 
property were not.affested was sought were 
that the mortgage-debt was incurred for 
immoral purposes and not for legal nesessity, 
Or for payment of antesedent debts or any 
other purpose binding on the plaintiffs’ 
shares іп the joint estate. In reply, the 
„defendants stated that the mortgagee had 
.-made bona fide 
nesessity of the mortgage-debt and was 
satisfied that it was required for paying off 
suteéedent debts and for sultivation expenses 
and improvements, They farther pleaded that 
the plaintiffs were represented in Suit No. 14 
of 1915 by the defendants! astually impleaded 
who were all the айа! menibers of the joint 


family and had no right to question those . 


proeeedings. 

: 7, Thelower Court has found that the . 
plaintiffs had failed to prove that the debt 
was ineurred for immoral purposes and that 
the defendants had failed to prove that it 


was ineurred for legal nesessity, or that , 
‘debts wera 


, Hiralal made the necessary inquiry and was 
,BatisGed that a real певевзібу existed, or that 
they were inaurred to pay off antecedent 
‘debts, that is, personal debts ineurred by 
.the father independently of the security of 
„the joiut family property, The lower Court 
еп observed : 

“The question, therefore, is whether in this 
state of evidenes. the plaintiffs oan. guaceed. 


n fast the question ів one of burden оѓ. 


‘proof.. The burden of proving -that the 


debts were sontraoted for immoral and illegal 


purposes was ‘evidently on the plaintiffs and 
they must fail to the .extent to' which ths 
slain ig hased on these grounds beeause 


16 


INDIAN CASES, 


inquiries regarding the . 


.iffs who have some into 
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they hava failed to disaharge the burden. 
Bat they san suossed even if it is shown that 
the debts were neither antesedent nor 
-borrowed ‘for the benefit of the family. 
Here the burden of proving that the money 
was borrowed to pay. off antesedant debts or 
for the benefit of the family is on him or her 
who says во, and who on that ground wants 
that the alienation should be held binding 
on the plaintiffs who were not parties to the 
former suit and who eannot bs said to hava 
bsen represented in that suit by their fathers, 
sinse these are grounds personal to them and 
ware not available to their fathera to sontest 
the elaim. In other words, the burden is on 
defendant No. 2 who says that the alienation 
is binding on the plaintiffs’ shares besause tho 
debt was ofa partioular nature. It was for 
her to prove its nature, and as she has 
failed to prova it she баппо5 susased in 
enforeing the mortgage against the plaintiffa’ 
shares, and sonsequently plaintiffa must 
susseed inobtaining а deslaration that the 
mortgage end the deeree are not binding 
against their shares in the property.” 


8, As held by a Bansh of this Conrt in 
‘Motiram v. Asaram (Ramgopal) (1), the plaint- 
iffa are entitled to ehallenge the desree on 
‘grounds personal to themselvas, and it із open 
to them in the present suit to have the question 
‘tried whether the mortgage exeouted 
by the father was binding upon them, 


9, The question involved in this вазе is, 
‚аз the lower Court has observed, one of 
burden of proof as to the antesedancy of, or 
legal neesssity for, the debt, Are the plaint- 
Court, to assail 
a mortgage-desree obtained against their 
fathers and. have failed to prove tbat tha 
ineurred for legal nesessity, 
‚ог were antecedent debts of the father, 
.or is 165  nesessary for the plaintiffs 
‘in order to susseed that they should 
„prove that the debts were no} antesedent or 
not insurred for legal necessity Р 

10. In Saáu-Bam Ohandri v. Bhup Singh 


МО) their, Lordships of the Privy Uounoil 


‘have 181] дожо the principles which govern 


" 


(1) 53 Ind, Cas. 778; 16 N, L. В. 64, 

t "(2 89 Ind. Cas. 230; 83 A. 437; 21 О, W, N 698; 
1 P.L. W. 657; 15 A. L. J. 487; 19 Bom. L. В. 493; 
260. І. J. 1, 33 M. L. J. 14; (1917) M. W.N. 433 
22 М. T, Т, 23, 6 D, W. 213; 441, А, 126 (Р, O) 
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alienations of the joint family property by 
one eo-parsener :— 
: Under the law of the Mitaskshara the 
joint family property owned, as stated, by 
. all the members of the family as co-parseners, 
eannob be the subjeet of a gift, sale or 
mortgage by one a0-pareener exsept with the 
aonsent, express or implied, of all the other 
«o-parseners, Any deed of gift, sale or mort- 
‘gage granted by one so-parsenerin his own 
'assount of or over the joint family property 
is invalid ; the estate is wholly unaffest- 
ed by it and its entirely stands free of it.” 
* * * * "o % 


." Thelaw of Mistakshara has, however, 
given to the father in his eapaeity of manager 
and head of the family oertain powers with 
геѓегерве to the joint family property, The 
‘general prinsiplein regard to that matter is 
that be is at liberty to effeaet or to dispose 
ofthe joint property in respest of purposes 
denominated певеввагу purposes, The prin- 
'eiple in regard to this is analogous to that 
‘of the power vested in the head of & religious 
endowment or muth, or of the guardian 
.of an infant family. In all of the cases 
where it san be established that the estate 
itself that is under administration demand. 
ed, or the family interests justified, the 
expenditure, then -those entitled to the estate 
ате bound by transactions, .16 is not accurate 
to deseribe this as either" insonsistent with 
or anexéeption to the fundamental rule of 
the Mitakehara. For where estate or family 
 nesessity existe, that necessity rests upon the 
eo-pareeners as а whole, and it is proper to 
imply a eonsent of.allof them to that aet of 
the one whish sueh nesessity has demanded.” 
© ож * * * * 
' “But for the exeeption immediately to be 
noted, these two ‘prinsiples would eover the 
ground, and it would be olear that if the 
. father of a family purported or presumed to 
mortgage or sell the joint family estate, the 
mortgage or gale would be entirely ineffeetual," 
5 i ЕУ * 


“ Ваё while the prinsiples as above set 
forth still stand, an appeal is made in this 
ease to the following axeeption. Although 
the eorrest and general prineiple be that 
if the debt was not for the benefit of an 
estate then the manager should have no 
power either of mortgage or sale of that 
patate in order to meet sush a debt, yet 
an exeeption bas been made to sover the 


INDIAN GASES. 


(1942 


ease of mortgage ог. ваїе by the father in 
consideration of an antesedent debt. This 
being an exseption from a genersl and 
Sound  prinsiple, their Lordships are of 
opinion that the exseption should not be 
ici and should be very carefully guard- 
ed. 

The onus is on the party who seeks to 
enforee or support the alienation either on 
the ground of legal nesessity or on tha 
ground cfits being for ап antesedent debt. 
Admittedlg, if the sons had been joined 
as parties to the mortgage, suit they sould 
have challenged the binding nature of the 
mortgage so far as their interests were eon- 
eerned and the mortgagees would have bad 
to prove either legal necessity or that the 
debts were antesedent debts of the father. 
Tbe question is, whether the passing of а 
deeree on the mortgage against the father 
in the absenee of the sons absolves the 
mortgagees from diseharging the burden 
that lay on them. There seems to be no reason 
why the burden should be thus shifted as 
a result of the mortgagee’s default, intentional 
or unintentional, in their duty to make the 
sone parties to the suit, There are rulings 
whieh lay down that the son oan in such a ease 
avoid the alienation only by showing that 
the debts were ineurred for immoral or 
illegal purposes, But they seem to be based 
on the pious obligation of ғ son to discharge 
his father's debts not'teinted with immor: 
ality or illegality, The fathers Tukaram 
and Govind are alive and those rulings, 
‘therefore, ean have no applieation after the 
desision of their Lordships of the Privy 
Counoil in the ease sited above, where it is 
said: . E 

."[t was argued that a mortgage was 
binding beeause of anobligation of religion 
and piety whieh is plaeed upon the sons 
and grandsons, under the Mitakshara Law, 
to discharge their father’sdebts, If, aesord- 
ingly, he has incurred a debt, abd the debt 
was not for immoral ‘purposes the ‘pious 
obligation resting upon the sons and grandsons 
to dissharge this debt is in practise worked 
out by ‘giving effest to any mortgage ог 
sale of the family property in whieh they, 
with the father, its manager, were joint 
owners, so as to enable the debt to bs 
diseharged,” , ` 

“While the father, however, ramsias i, 
life the attempt to affest the s309 ang 
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grandsons’ shares in the property in respest 
merely of their pious ‘obligation to pay off 
their father's debts, and not in respeat of 
the debt having been traly ineurred for 
the interest of the estate itself, which they 
with their father jointly own, that attempt 
must fail; and the simplest of all reasons 
may be assigned for thie, namely, that 
befcre the father’s death he may pay off 
the debt, or after his death there may be 
ample personal estate belonging to the father 
himself out of whieh the debt may be 
discharged. In short, the responsibility to 
meet the father’s debts is one thing, and 
the validity of 4 mortgage over the joint 
estate is quite another thing, Adsordingly, 
the ease founded merely upon pious obli- 
gation, and so strenuously argued _ before 
the Board, fails in the present instance 
by reason of the fast that Bhup Singh, who 
sontrasted the debt, is still alive.” 

12, In furmanund v. Orumbah Koer (8) 

' the mortgagee from the father who was 
in possession of the mortgaged property 
after foreelosure was held not relieved from 
the burden of proving nesessity or inquiring 
into its existence, І, therefore, consider that 
the onus was rightly laid on the defendants 
in this ense, 

13, The next point to desideis whether 
the defendants have proved that Hiralal 
made any inquiries whieh satisfied ‘him 
that the mortgage-debt was required for pay- 
ing off antesedent debts or for neeessary pur. 
poses, 

14. Rs. 5,000 are said to have been paid 
by Hiralal to a prior mortgagee Prahlad. 
I soncur with the view tbat the lower 
Опогё has taken that this is not an antesedent 
debt sinae it ів not one ineurred by the 
father independently of the seeurity of the 
joint family property. On this point my 
learned eolleague and I have differed in First 
Appeal No. 41.B of 1919 (Shecnarain v. 
Nath (4)] and the matter has been referred 
toa third Judge, 

15. As regards the inquiry abont the 
nesessity of the cash loan of Rs. 10,000 
reliance is placed in appeal merely проп the 
reeitals in the mortgage-deed, The resital 
regarding this sum runs as follows:— 

"Rs, 10,000, in words ten thousand, British 
surreney, have been agreed to be taken 

. (8). W. R. 1864, 148, 

. (4) 65 Ind. Cas, 786, 
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before the Rsgistering Officer. Оп reseipt 
of the same there we shall have received tha 
full sonsideration of rupees fifteen thousand, 
British surreney, for purposes of our eul- 
tivation and for payment of debts due to 
others,” 

The resital by itself does not establish 
legal nesessity, though it is evidence of the 
representation made by the mortgagor. 
There is no reliable evidenee to show that 
Hiralal made any inquiries and was satisfied 
as to the truth of the representation. As the 
lower Court states, if he had made any 
inquiry, something more than what ів in the 
resital would have appeared in the mortgage- 
deed. І agree with the lower Court's finding 
on the point, 

16, In my opinion the deeree of the lower 
Court is воггвоё and this appeal should be 
dismissed, 


Miosair, А, J, C, —(November 3, 1990) =a 
The fasts of this бане are stated fully in 
the judgment of my learned brother Kotval. 
Tukaram is the father of plaintiffs Nos. 1 
and 2 and Govind the father of plaintiff No. 3. 
Tukaram and Govind exeeuted a mortgage 
in 1912, The mortgagee-instituted a suit 
in 1915 butdid not implead the plaintiffs: 
he obtained a preliminary deeree, The sons 
now seek to re-open that deeres, 

The only ground urged.in this Court is 
that the mortgage was not exeeuted for 
legal nesessity. My learned brother, relying on 
Mottram v, Asaram (Ramgopal)’ (1), holds that 
it is open to the plaintiffs to raise the ques- 
tion whether the mortgage was exesuted for 
nesessary purposes. 

I have sonsiderable diffidenee in express. 
ing my dissent both from my learned brother 
and from the ruling on whieh he relies. But 
Isonsider that it is my duty to base my 
desision on my view of the law, 

Their-Lordships of the Privy Couneil in 
Nanom?t Babuasin v. Modhun Mohun (5) have 
atated:— 

"Destruetive as it may be of the ргіпеірів 
of independent eo-parsenary rights in the 
sons, the desisiong have for some time 
established the prineiple that the sons 
sannot set up their rights against their 


(5) 18 C. 21 at p. 95; 18 1, A. lj 10 Ind, Jur. 1614 
4 RION: J, 682; 6 Ind, Deo, (х, &) 810 (Р, e) 
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father's alienation for an antesedent debt, 
or against his ereditors’ remedies for their 
debts, if not tainted with immorality. Оа 
this important question of the liability of the 
joint estate their Lordships think that there 
is now no вопіс of authority." 

In the recent ease, Saku Ram Chandra v. 
Bhup Singh (2) this statement of the law has 
been quoted with approval, 

In the present sase the preliminary deoree 
was the remedy of the ereditors for a debt 
ineurred in 1912, Itappears to me, therefore, 
that the sons eannotimpeaeh this decree if 
the debt existed and was not tainted with 
immorality. 

I have carefully studied the reasoning of 
their Lordships on pages 36 and 37 of I, L, R. 
13 Calentta [Nanomt Babuasin v, Modhun Мо. 
hun (5)]. Their Lordships referred to the ense 
of Deendyal v. Jugdeep Narain Singh (6). In 
that ease the appellant seized and sold in exeau- 
tion only the right, title and interest of 
the father. 16 is open ёо в father to obtain 
. advances on the sesurity of his undivided 
share alone. In sush а case the oreditor 
may obtain a desree and bring to sale 
the undivided share of the father. If the 
dewrea is soushed in ambiguous’ terms 
it is open to the eons to urge that, as в 
inatter of fast, théir undivided shares were 
never attached or sold.. In Nanomi Babusain 
v. Modhun Mohun (5) their Lordships hold 
that the debt for whish the deeree was made 
was а joint family debt and infer from 
this that the sale was of the entire estate. 
But it ie elear that they do not sontradict 
the statement of law on the previous page 
by holding that the oreditor’s remedy may 
be impeached onthe ground that -the origi- 
tial debt was not incurred for legal necessity, 

In Bhagbut Pershad Singh v. Girja Koer 
(7), the question I am oonsidering is fully 
discussed. Their Lordships atate :— 

"It appears, therefore, from the desision 
that, in a ease like the present, where sons 
elaim against в purshaser of an duoestral 
estate under an exesution against their 
father -upon a debt contrasted by him, it is 

. 


‹ 


* 


(6) 8 0. 198; 1 C. L, R. 4; 4 I. A. 247; 3 Sar, Р.О, 

3.730; 8Suth, P, О. J. 408; 1 Ind. Jur. 604; 1 Ind 

Dec. (N. в.) 715 (P. O.). . $ 
(7) 15 0. 717: 151. А. 99; 12 Ind. Jnr. 289; 5 

Р, C. 7. 186,7 Ind. Des, (х, s) 1062 (P, € : ` a 
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necessary for the sens to prove that the 
debt was contrasted for an immoral purpose, 
and it isnot nesessary for the ereditors to 
show that there was proper inquiry, or to 
prove that the money was borrowed in а ease 
of necessity. ” i 

In my opinion, ther, it is sufficient in 
ihe: present ease to find that the fathers did 
ineur a debt in 1912 and that this debt 
was not ineurred for immoral purposes. In 
1915 the fathers sould have legally sold the 
joint family property to diseharge sush в 
debt. The ereditors’ remedy taken іп 1515 
eannot then be impesshed. 

In the ease of Motiram v. Asaram( Ramgopal) 
(1) the father of the plaintiffs mortgaged the 
joint ancestral property in 1909. The oreditor 
in a suit instituted on the basis of this 
mortgage brought the property to sale in 
1917, My opinion, which I express with 
the greatest respest, is that this sale was & 
remedy of the creditor for his debts and 
sould not be impeaehed onthe ground that 
there was no. legal necessity for the loan eon- 
trasted in 1909. i 

The learned Judges who deoided the ease of 
Motiram v. Asaram (Ramgopal) (1) held that 
the plaintiffs were entitled to bave the ques- 
tion tried as to whether the mortgage exeauted 
by the father was binding upon the sons. 
They allowed the plaintiffs to argue that 
the mortgage was not justified because there 
was no legal neeessity for the loan. In 
my opinion the law laid down in Bhagbut 
Pesshud Singh v. Giria Koer (7) ів clear and 
the question of legal necessity at the time of 
the original loan eannot be raised: for the 
purpose of deeiding this appeal this ques- 
tion should be referred toa Full Beneh. 

f myintrepretation of Bhagbut Pershad Singh 
v. Gíria Koer (7) is accepted, it follows, in my 
opinion,and I understand in that of my learned 
brother, that the present appealm ust ковавей 
and the suit must be dismissed. ^ 

If it-be ‘held. that the ruling on the point in 
Motiram v. Asaram (Ramgopal) (1) should be 
followed, І cee no reason to differ from the 
eonelusion of my learned brother that the 
paesing df a desree does not shift the burden 
of proof, I agree with the ‘finding of my 
learned brother that enquiry about the neses- 
sity of the cash loan of Ra. 10,000 has not 
been proved. 4 am of opinion, however, 
that the mortgage-debt due to Hiralal was an 
antesedent debt for rensóns whisk- I Lava 
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.Biven atlength in First Appeal No. 
of 1919 {Sheonarain v. Nathu (9). 


“ORDER, 

Korvat AND Macuarg, A. J, Os.—(Nozember 
3, 1920),—As there is a difference of opinion 
among us, itis referred, under seetion 10, (5) 
(ii), Central Provinees Courta Ast, to sueh 
other Judge as the Judicial Commissioner may 
appoint. The point of differenae is stated 
in the judgment of Maenair, A. J. C. 

Batten, О. J. O.—(Decembar 16, 1920), — 
As the referensa inoludes the austin of 
the sorreatneas of the desision by a Benah 
of two Judges in Motiram v. Asaram ( Ram- 
gopal): (1) the Judges would have done better 
to ask for a Full Beneh under} sestion 9 
of the Courts Ast. Under rule 3 of Noti- 
fieation No. 29.489 A of 14th June 1917 
the Judisial QOommissioner msy order 
any referense to be made by a Bench, It 
is aesordingly ordered that the referense 
shall bs heard by a Full Bonsh eonsisting 
of Messrs, Hallifax, Mudholkar and myself 
personally, or the A, J. C. who may join 
the Oourt if I am on leave, 


ORDER. 

. [Read the representation made by Mudhol. 
kar, A. J. О, to the effect that he appeared as 
Advocate for one of the parties to this 
appeal while the suit was pending in the 
Court of first instanse. 


Daaxe Вкоскман, J. C.—(December 22, 
1920).— The Full Beneh sonstituted by my 
predesessor'a order dated the 16th surrent 
wil inelude Kotval, A. J. C, instead of 
Mudholker, А, J.C, 


Daaxg-Baock sax, J. O.-— (March 29, 1921). 
—The Full Bench as resonstituted above 
ineludes Messrs. Hallifax, ^ Kotval and 
Prideaux, А. 7, O's, I consider it desirable to 
plase thereon a Hindu Judge, the question 
for desision being an important one of Hindu 
Law. Rao Bahadur W. Б, Dhobley is, thera- 
fcre substituted for Mr. Prideaux.] 


OPINION OF THE FULL BENOH. 


Юновівт, А. J. O.—(July 14, 1921).—In 
order to understand the pointa of differsnse 
between the two learned Judges making this 
reference, it is neeesmary to state Ъгів у the 
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The family tabla of the 
plaintiffs is as given below:— 





BAWARAJI 

Tukaram Govinda 

| Shankar, 

| plaintiff No. 8, 

haczi 

ec e e 
| HM 

Laxman. Narayan, 


plaintiff Xo. 1. em No. 2. 


Oa 8га Marah 1908 the two brothers, 
Tukaram and Govinda, exsented a mortgage: 
deed in fayour of cne Pralhad for Hs. 3,500, 
borrowed by them in eash, mortgaging 
under it oertain fields belonging to the joint 
family, of the total area of about 70 азге», 
They and Tukaram's son Laxman, who was 
then alive, exeeuted another mortgage. deed 


. on 15th April 1912 in favour of one Hiralal, 


who is now represented by the’ present 
defendant-appellant, for Rs. 15,000, Rs. 5,000 
out of whieh went to satisfy the earlier mort- 
gage in favour of Pralhad, the balanae being 
paid in eash to the mortgagor. Under this 
mortgage several fields belonging to the 
family, of an approximate area of 500 aares, 
were mortgaged. In Suit No. 14 of 1915 on 
the fila of the Sesond Additional Distrist 
Judge, Amracti, the mortgage of 1912 was 
enforsed and a preliminary desree was passed 
on llth November 1915, which was on 8th 
August 1918 made final. To that suit, the 
present plaintiffs were поё made parties. 


2. Inthe meantime, the plaintiffs eom. 
mensed their Suit No. 16 of the Court of the 
Additional Distrist Judge, Amraoti, for a 
deelaration that the deeree obtained in Suit 
No. 14 of 1915 wss not binding on them or 
on their shares in the mortgage property, on 
the ground that the mortgage-debt was not 
ineurred for any legitimate or nesessary. 
family purposes or for the pryment of any 
antesedent debt of their fathers, Thay 
suseceded іп gettihg adesree in thea Trial 
Court, as prayed for by them, it baing hald 
that the debt was not proved to have been 
borrowed for sush purposes as would make 
it legally binding on the plaintiffs or on their 
shares in the property mortgaged. 
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8. There was a differense of opinion on 
two points between the learned Judges of this 
Court, who heard the defendant’s appeal, 
Maenair, A.J. O., was of opinion that the 
plaintiff eould not attaek the deeree or 
question its binding nature merely on the 
ground that the debt bad not been ineurred 
for legal necessity or for family purposes, 
Aesording to him that ground was insnffisient 
for exempting the plaintiffs’ shares from the 
operation of the deeree and in order to 
suseeed it was nesessary for them to show 
that the debt had been ineurred for immoral 
or illegal purposes. This the First Court held 
they had not sueseeded in proving. Thus, 
aesording to his view, the plaintiffs’ suit 
was liable to be dismissed. Kotval, А.Ј.С,, on 
-he other hand, held that the plaintiffs were 
on the authority of Mottram v, Asaram (Ram- 
дораї) (1) entitled to challenge the deeree on 
grounds personal to themselves and that it 
as open to them in the present suit to have 
the question tried whether the mortgage 
exesuted by their fathers was binding upon 
them and their shares in the mortgage 
property. Aseording to his view the plaint. 
ifs were entitled . ёо sueseed, if it was 
not shown that the debt had been inourred 
for legal nesessity or for the payment of an 
&nteeedent debt of the fathers. There was, 
however, an agreement betweenthe two learned 
Judges on the question of the burden of proof. 
Aoesording to both of them, if the plaintiffs’ 
suit was, on the grounds mentioned by them, 
tenable, the burden primarily lay upon the 
defendant to prove that the debt had been 
borrowed for legal певеввіќу or for family 
purposes and it was поё shifted merely beeause 
there was & deeree in her favour in the mort- 
gage-suit, - They also agreed that the burden 
bad not been diseharged by the defendant 
and that, so far as the sum of He.10,000 the 
eash portion of the mortgage-money waa 
eoneerned, legal nesessity had поб been 
established. 

4, Thesesond point on whieh the learned 
Judges differed was with referenee to the 
item of Rs. 5,000 whieh went to satisfy the 
earlier mortgage. Maonair, A. J, О., held 
that this was what is in flindu Law known 
as father’s “antesedent” debt at the time of 
thesesond mortgage and that the alienation 
by way of the second mortgage made for 
paying off that debt bound to that extent the 
whole of the family property ineluding the 
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sons’ shares in it. This portion of the 
considertien was not an antesedent debt, 
when the mortgage of 1908 was exeenuted, as 
the loan and the transfer by way of mortgage 
to sesure it were sontemporaneous and formed 
in reality parts of one and the same transae- 
tion, See Hira Ram v. Udhe Bam (8)'and Dilli 
Singh v. Bina (9). The debt did not, 
aseording to the view of Kotval, A, J. О, 
become antesedent at the time of the exeeu- 
tion ofthe sesond mortgage in 1912, as it 
had originally been borrowed on the sesnrity 
ofthe joint family property. 

b. The points of differenee between the 
two learned Judges have not been speeifisally 
put in the form of issues either in their 
separate judgments ог in the order vof refer- 
enso, These may, however, be put ag 
under :— 

(1) Are the plaintiffs in the present suit 
to be eonfined to the plea that the 
debt was borrowed for immoral 
purposes and ean they not plead that 
there was по legal neoessity for the 
loan or that no portion of it was 
what is ealled an antesedent debt of 
their fathers P І 

(2) Was the sum of Rs. 5,000 an “antese- 
dent" debt of their fathers at the 
time of the mortgage of 1912? ` 

6. The questions raised here are not 
entirely new ones, They eame up before 
the different High Courts and also before 
their Lordships of the Privy Council at 
different times in different forms and quite 
a bulky oase-law, not altogether uniform or 
sonsistent, has sprung up around them, The 
reported oases on the subjest are too 
numerous and it will serve no useful purpose 
to refer to them all here. The whole law 
on the subjest waa praetioally overhauled in 
the well-known resent ease of Sahu Ram 
Ohandra v, Bhup Singh (2), and their Lord. 
ships of the Privy Oouneil made in that 
ease one more attempt to settle the dispute 
finally, Al the prinsipal reported eases of 
the different High Courts in whieh diverse 
views were expressed were in that ease sited 
and fully.eonsidered and it appears that 
their Lordships intended to settle finally, 
not only the points direotly involved in 
that partisular ease, but also other im- 
portant points elosely eonneoted with them 


(8) 19 Ind. Cas. 861; 9 N. L. R. 74. 
(9) 44 Ind. Cas, 506; 14 N. L, R. 4lat p. 44, - 
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on whieh the views of the different High 
Courts were not in harmony, What they 
intended has not, however, been aceome 
plished, as we find that in & subsequent 
ease, the Madras High Court eonsidered 
their Lordships’ observations on the subjest 
as mere obiter dicta, not meant as an authori- 
' tative ‘and final deeision on all the pointa 
discussed there. I refer to the ease of 
Armugham Ohutiy v. Muthu Koundan (10). 
Under these sireumstanses, it. besomes пе. 
‘essary to eonsider earefully the questions 
raised. 

7. The want of harmony in the views 
‘expressed at different times is to а eertain 
extent due to the apparent aonflieting na. 
ture of the two  prineiples of the Mitek. 
shara Sehool of Hindu Law bearing on the 
subjest, These are :— 

(з) The son gets an interest in the 
aneestral property by his mere 
birth and beeomes an equal eo-owner 
along with his father and 

(ii) The ‘ison is bound to pay the 
father’s personal and private debts, 
unless these are insurred for pur- 
poses commonly known as illegal or 
immoral, 

The father who has, before the son’s 
birth, an abscluta power of disposal over 
the ancestral property, is afterwards pre- 
‘yented by the express texts from alienat- 
ing it, even his own share, exeept for 
eertain purposes whieh are usually desig- 
nated: as legal necessity or family purposes, 
"The rights of во pareeners in a joint 
Hindu family sonsisting of a father and 
his son do not differ from those of the 
бо pareeners of a like family eonsisting of 
undivided brothers. The son oceoupies the 
same position and possesses the same rights 
against his father in respest of the an- 
eestral property, as brothers have against 
eash other in a joint family, see Suraj 
‘Bunst Koer v, Sheo Persad Singh (11), The 
father does not possess any better rights 
as regards the alienation of the ancestral 


(10) 62 Ind. Cas. 526; 42 M.'711,9 І. W. 565; 
(1919) M, W. N. 409; 87 M. L. J. 160; 20 М. L. T. 96 


(Е, Bo. 

(11) 5 0. 148: 6 I. A. 88; 4 Sgr. Р. C, J, 1,8 Sath 
P. 0.3, 589: 40. L. R. 226; 2 Shome L, B, 242; 2 
Ind, Deo, (м, в.) 705 (Р.0.),-- 
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property. The son's ownership is not sub- 
ordinate, but is eo-ordinate. This ія the 
prineipal feature of a joint family governed 
by the Mitakshara Sshool, Though the 
stristness of the rule has, apparently on 
equitable grounds, been somewhat relaxed 
by some of our High Courts by giving 
effeet to the alienations тайз by a во- 
pareener to the extent of the  alienor's 
share, the others still adhere to the origi- 
nal prinsiple and deelare the whole alie: 
nation void and inoperative. This Oourt 
has for a long time taken a.view similar 
to that prevailing in Madras and Bombay 
and it has been settled in our Provinees 
that an alienation for value by a member of 
& joint Hindu family holds good to the 
extent of his own share in the property 
see Mukund Ram Sukal v, Ram Ratan (12) 
and eases sited therein and also Kisanlal 
v. Nathu (13). 

8, The rights of а воп in a joint Hindu 
family do not thus differ from those of 
any other во-рагеепег. It is, however, settled 
law that. the sesond prinsiple mentioned 
above fnrnishes an important sxeeption to 
this rule. The two prineiples— that a son 
takes а present vested interest jointly with 
his father in sneestral property, and that 
һе `із legally bound to pay his debts not 
ineurred for immoral purposes—apparently 
eorílist with each other, as, if the son be 
legally liable to pay the father’s personal 
debts, if not immoral, it would seem as 
a matter cf sourse to follow that the 
father has power to alienate the whole of 
tke family property for sush debts and 
that the. son would not be able to question 
the alienation, It is thia eonfliet between 
the two: prineiples that has eaused diffi. 
euliy in giving full effest to eseb of 
them, It appears to me that this diffi- 
culty is to a sertain extent due to the 
fast that what was, in my opinion, under 
the original texts merely a pious duty on 
the son’s part has been deolared to be a 
legal duty enforceable against him to the 
extent of the property taken by him 
through the father. The fact that under 
the old texts, the liability to satisfy the 
ana3estor's debts was thrown only upon the 
son and the grandson and that it was 


(12) 2 N. L. В. 52 аб p. 5а, 


- (318).58 Ind, Cas. 44; 16 №. L, R. 181] 
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irrespestive of any assets left tn them by 
the ansastor would show that it was in- 
tended merely. to bs a pious obligation, 
Ths liability of the grandson was limited 
to the payment of only the prinsipal dsbt aud 
was not bound to. pay any interes; at 
sll, Under the old Hindu -Law the rule 
of .damdupat prevailed and the son had, 
therefore to pay interest not exeseding 
the amount of the original debt. The 
great grandson had not to pay any portion 
of the grandfathers debt. Under the 
present law; the liability of the son and 
the. grandson. іп respeet of the payment of 
interest is not in any way limited. There 
is also another sireumstanss worth men- 
tioning in this eonneation. Under the old 
texts the son’s liability for the payment 
of the father's debts arose only after the 
father’s death, .“If the father without 
paying a debt whieh is due dies or goes 
to a distant eountry or is sfflioted with an 
incurable disease, then his debts must be 
paid by, his son and son'sson by reason of 
their sonship and grandsonship, even if no 
assets of the father or of the grandfather 
have been left"— see Yajnavalkya's Smriti, 
Chapter IJ, verse 90, „ап the Mitakshara 
eommentary сп it, “The father having 
gone abroad, the son is not bound to pay 
his. debt before the lapse of twenty years" 
seo Магада, І, 14; Sacred Books of the 
East, Volume XXIII, Edition 1889, page 
46. This period of twenty years was 
apparently fixed with a view to raise a 
presumption of the father's death. Bri» 
haspati also says that the debt of the 
father is to be paid by the son, if the 
father is no longer alive, see the same 
‘volume of Sacred Books of the Hast, page 
329, verse 47, 16 will thus be seen that 
the. original liability which the old texts 
laid . upon the son for the payment of 
the father’a debt. has now bom very mush 
enlarged. 

9, . Strietly speskivg, the ivó Brineiples 
mentioned above are aqtite distinst, one 
from the other and the liability of a son 
to pay the father’s debt has nothing to do 
with his right asa eoeowner in the ansestral 
property. As observed in the case of Sahu 
Ram Ohundra v. Bhup Singh (2), respcucibility 
to meet the father’s debts is one thing and 
the validi! y of a mortgage over the joint estate 
is quite another thing, The son may be liable 
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to pay the father’s parsonal and private 
debte, but the validity and the binding 
eharastor of a mortgage or other alienation 
by thefather of the joint family property as 
against the son bas to be determined by 
another test altogether and it is whether 
the alienation is for nesessary family pur. 
poses. If it be not for those pur- 
poses, it woald not ba striatly binding upon 
tho son or his share in the joint aneestral 
property. The general rule is that no 
single so-pareener can alienate anything 
beyond hisown share in the joint property, 
the father being no exasption to it. . When 
a single eo pareener alienates the joint 
family property for nesessary family 
purposes, the alienation is binding. upon 
the other members of the family and 
upon the whole property sovered by the 
alienation. ‘This is, strietly speaking, no ex» 
seption tothe general rule mentioned above, 
as sush an alienation must be sonsidered to 
have bean made by the whole family for 
their joint benefit, Apart from the expresa 
texts making such alienations binding on 
the whole family, the question would seem 
to be governed by the ordinary law of ageney. 
The real exeeption is in the ease of an 
alienation made by the father for the 
payment of his personal snd private debte, 
provided these are not tainted with immoral- 
ity and provided also these are what is 
called “ antesedent” debts, that is, debts 
already existing.and outstanding at the time 
of the alienation and not raised at the 
time of the alienation and by means of it. 
It is now settled law reeognised by a long 
series of reported sases that a mortgage of 
aneestral property belonging to a joint: Hindu 
family governed by the Mitakshara Sshool 
is binding on the mortgagor’s son, if it be 
justified by legal nesessity or if it be for the 
payment of an antecedent debt of the mort- 
gagor. The son either as a defendant in the 
mortgage suit brought by the mortgagee 
or ss the plaintiff in the snit instituted by 
himeelf eannot avoid the mortgage, unless 
he shows that the antesedent debt was in- 
ourred for immoral purposes, He would have 
also to show that the mortgagee was aware 
of the immoral nature of the previous debt, 
If the existenee of the previous debt or of 
the legal family necessity be not proved, the 
mortgagee would act be able to hold the son'a 
share in the mortgage property liable, See 
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Ganesh Dher.v. Nand Lal (14), Híraram v. 
Udh Rome (8), Dill$ Singh v. Bina (9), Ratan. 
chand v. Sheocharan (15) and Ohandrade» 
Singh v. Mata Prasad(16). In asuit brought 
on а mortgage exeeuted by the father, the son 
ean, therefore, sall upon the mortgagee to 
show that the mortgage was forone of the 
two purposes mentioned above, во as to 
be binding upon his sharein the mortgage 
property. If' the mortgage ba found to 
have been for neither of these two pur- 
poses, the mortgagee would not be able 
to hold the son or his share in the 
mortgage property liable. If this would be 
a good defense in the mortgage-suit, it ia 
not understood how the son's position eould 
be injuriously affested by the mortgagee’s 
omission to join the son as а party to his. 
mortgage suit and by the son being thus 


о 


eompelled to bring a separate suit for pro-. 


testing hia own interest. 16 is true that 
equitable eonsiderationa - would arise in 
favour of a bona fide transferee for value, 
such as austion-purehaser, and that in sueh 
eases, the son would have no remedy against 
him, unlesi he showed that the anteedent 
debts were of an immoral nature whieh he 
was not bound fo pay. 
case, however, there are no sueh equitable 
eonsiderations in favour of the defendant, 
at least so far as the eash portion of the 
mortgage-money goes and her position has 
not in any way been improved by the mere 
fast that the foreslosure desree has been 


made final in her favour and by the fast. 


that in the present suit she happens to be 
the defendant, the sons being the plaint- 
iffs, The grounds on  whieh the sons 
attaek an alienation made by the father 
are available to them both as a defense when 
they are defendants and as an attack 
when they are themselves suing as plaintiffs. 
: 10. Itissontended that the present plaint- 
iffa should be sonsidered to have baen pro- 
perly and suffiziently represented in the 
previous suit was not maintainable on grounds 
whioh the fathers conli have raised in 
defencs for the sons. The pleas raised by 
the plaintiffs now would have been foreign 
„фо the mortgage-suit, as these had the effect 


(14) 2 C, P. L. R. 284. 

(15) 51 Ind. Oss, 28; 15 N. L. В 88, 

(16) 1 Ind. Cas. 479; 8! A. 176; 6 A, L. J. 263 
(Т.В), 
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of slaiming. for the sons a paramount and 
superior title.to the mortgage property, as 
againat е mortgagors. The fathers sould 
not haveraised these pleas in defense either 
for themselves or for the sons. In any ease, 
they did not represent the sons in the mort- 
gage-suit sofar as the present pleas went 
and these are still available to the sons. If 
the contention raised by the defendant 
were eorreet, the sons would not be able 
to maintain in в suit even on the ground 
that the debt was of an immoral nature. 
Though there has been a diversity amongst 
the several High Oourts on other pointe, 
there із попе аз regards the son's right to 
avoid an alienation made by the father on 
the plea that debts for the satisfaetion of 
whieh it was made, were immoral and that 
he was not bound to pay them. 

11. The ease of Nanomi Babuasn v, 
Modhun Mohan (5) relied upon by Mansauir, 
A. J. C., in support of his view waa disenssed 
in Sahu Ram Ohandra v. Bhup Singh (4) 
and it does not help the defendant, The 
observation made in  Nanomt Babuasin v. 
Modhun Mohun (5) to the effeot that the 
Sons cannot set up their rights against 
their father’s alienation for an antesedent 
debt or against ereditor’s remedies for their 


' debte, if not. tainted with immorality, was 


fully sonsidered by tneir Lordships, who held 
that it did not give апу sountenenee to the 
idea that the joint family estate sould be 
effestively sold or sharged in gush a manner 
as to bind the issue of the father өхөэрё 
where the sale or eharge had been for dia. 
eharging an antecedent debt, when the 
debt was advansed at the very time of the 
creation of a eharge. In my opinion the оазе of 
Motiram v. Asaram (Ramgopal) (1) eorreatly 
lays dowr that, in sases like the present one, 
ihe sons san re-open the mortgage deeree on 
grounds psrsonal to themselves and san 
avoid the mortgage by showing that it was 
given fora debt whish was not binding on 
them under the Hinda Liw, 

My answer to the first question is that, in 
the present suit the plaintiffs are not; sonn- 
ed to the plea tha& the debt was borrowed 
for immoral purposes, but that they san plead 
there was not legal nesessity for the loan or 
that no pcrtion of if was an anteselent 
debt. 

12, The expression " antesedent debs ” 
does поё oseur anywhere in Hindu Law, It 
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was in Ohidambara Mudaliar ч, Kootha- 
perumal (17) held that there was no dis- 
tinetion in prinsiple between а mortgage 
given for an antesedent debt and a mort- 
gage given for a debt then ineurred, 
for in either ease the debt was binding 
on the son and the enforesment of the sesruity 
exonerated him from the burden of his 
father’s debts. Similarly, in Maheswar Duts 
v. Kishun Singh (18) no distinstion was 
‘made between ‘debts ineurred to pay off 
antesedent debts and those ineurred for 
present nesessities, Banerji and Riehards, 
JJ , saw no distinetion in prinsiple between a 
debt sesured by a mortgage and an unsesured 
debt, see Ohandradeo Singh v. Mata Prasad 
(16). The point need not be further pursued, 
as it has now been authoritatively settled by 
their Lordships of the Privy Council that a 
loan made to the father on the osaasion of a 
grant by him of mortgage on the family 
estate is not an antecedent debt, and that the 
mortgage so ereated is not binding on the 
son’s share in the property, see Saku Ram 
Ohandra v. Bhup Singh (2). Even in the 
ease of Arumugham Ohetiy v. Muthu Koundan 
(10), where the Madras High Court deslined 
to веверё the eorrectness and the authority of 
eertain observations made in the ease of 
Sahu Ram Ohandra v, Bhup Singh (2) 
on other points, the finality of the above 
. view, so far as the Courts in India are 
soneerned, was  aesepted. The mortgage 
‘executed in 1903 in favour of Pralhad 
cannot, therefore, be. said to have 
exesuted for the payment of an anteeedent 
debt. The transfer by way of morigage was 
made for в eash payment of an antesedent 
‘debt. The transfer by way of mortgage was 
made for a sash payment and it was not on 
that day an antesedent debt, It sonld not, 
therefore, be binding on the son's shares in 
the property. The question is, whether the 
sesond mortgage of 1912 was binding on 
them to the extent of the amount of the 
eonsideration whieh went to satisfy the 
earlier mortgage; in other words, the question 
is, whetber the amount due on the earlier date 
was an "antesedent" debtein 1912 when the 
second mortgage was exesuted. Though 
the point did not direstly and specifically 
arise in the ease, their Lordships expressed 


“on 27 M. 326, 
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their views on it in slear and unambiguous 
terms, for the guidanee of the Oourts in 
India, In the Madras ease of Arumugham 
Ohetty v. Muthu Koundan (10), already eited, 
the Fall Beneh of that High Court oon- 
sidered these views as mere obiter and 
held in direst sonfliet therewith that an 
independent debt, neither illegal nor im- 
moral, contrasted by a Hindu father on the 
sesurity of the joint family. estate, ante- 
eedent to the mortgage sued on, was an 
“antesedent debt,” во ав to support a' charge 
on the son's shares also, to the extent of the 
sumssesured on the prior mortgage. That 
this is a direst eonflist with the views 
expressed in Sahu Ram Ohandray Bhup Singh 
(2) would be slear from the following axtrast 
from their Lordships’ jadgment:— 

“In their Lordhsips’ opinion these expres- 
sions whieh have been the anbjest of so mueh 
differenee of legal opinion, do not give any 
sountenanes to the idea that the joint family 
estate ean be effestively sold or sharged in 
gueh a manner as to bind the issue of the 
father, exsept where the sale or sharge has 
been made in order to diseharge an obliga- 
tion not only antesedently insurred, but 
insurred wholly apart from the ownership of 
the joint estate or the sesurity afforded or 
supposed to be available by sueh joint estate. 
The exseption being allowed, as in the state 
of the authorities it must be, it appears to 
their Lordships to apply, and to apply to the 
ease where the father’s debts have been 
incurred irrsapective of the aredit obtainable 
from immoveable assets whieh do not 
personally belong to him but are joint family 
property, In their view of the rights of a 
father and his sreditors, if the prinsiple 
were extended further, then the exeeption 
would be made so wide as in effest to ex- 
tinguish the sound and wholesome prinoiple 
itself, vis, that no manager, guardian, or 
trustee ean be entitled for his own purposes 
to dispose of the estate whish is under his 
eharge, In short, it may be said that therule | 
of this part of the Mitakshara Law is that the 
joint family estate is in this position: under 
his management he ean neither obtain money 
for his own purposes for it nor san he 
obtain money for his own purposes проп” 
it. To permit him todo so would enable 
him to eaerifice, those rights whieh he was 
bound to sonserve, This would be equi- 
valent fo sanetioning a plain and, it might 
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` be, a deliberate breash of trust. The Mitak- 
shara Law does not warrant or legalize any 
such transaetion. The limita of the prin- 
siple of the exseption have been thus set 
forth beeanse, in their Lordships’ opinion, 
they.form в guide to the settlement of the 
воо вё of authority, in India ou the subjest 
of antesedent debt,” 

Thus, assording to their Lordships, the 
sale or charge in order to ba binding on the 
son’s shares should be made in order to dis- 
sharge an obligation not only antesedently 
ineurred, but insurred wholly apart from the 
ownership of the joint estate or the sesurity 
afforded or supposed to be available by 
sueh joint estate. There is no ambiguity or 
doubt left in the matter, ' This view was 
meant to settle finally the previous sonfliet 
on the subjest cf antesedent debt and was 
expressed in sush definite terms so that it 
might be followed by the Courts in India. 
It will thus be seen that it was not an obiter 
of an ordinary nature and, eoming as it does 
from such a high authority as Privy Couneil, 
it should be followed. 


18. The view expreseed in Sahu Ram 
Ohandra v, Bhup Singh (9), apart from its high 
authority, appears to he strictly in &eaordanee 
with the prinsiples governing a joint Mitak- 
sbara family. There is nothing “startling in 
the propositicn that while an antesedent debt 
of а simple character san support a sub» 
sequent mortgage or sale of the son's share also 
in the ancestral property, the faet that the 
antesedent sreditor got the additional sesurity 
of a mortgage deprives the subsequent 
alienee of the right to rely upon the anteas- 
dent oharaster of the debt discharged by the 
consideration paid for his alienation.” The 
Hindu Law made the son liable for the 
father'a personal and private debts, that is, 
debts whieh he sould borrow on his 
personal eredit, The debts whieh the 
father borrows on the sesurity of the whole 
of the joint family property eannot be said 
to be his personal debts. It is well-known 
that a person is able to borrow mush more 
money on the security of immoveable property 
than that upon his personal eredit. The debts 
whieh the father aan borrow on his personal 
credit would be petty sums of money, as 
eompared to what he would be able to borrow 
on the sesurity of the whole of the immove- 
able property belonging to the family, 
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It sould not have been intended that the 
son's liability under Hinda Law to pay off 
the father'a debts should extend to sueh 
heavy debts. Theson would not, tberefore, 
be bound to pay the debt borrowed by the 
father on the sesurity of the joint family 
property and the eharge or mortgage so 
ereated by the father would not aifest the 
воп? share in it. 

14, My answer to the seeond question, 
therefore, is that the sum of Rs. 5,000 due on 
the earlier mortgage was not an "antesedent'' 
debt of the fathers at the time of the mort. 
gage of 1912, 
` 15, Though the grounds that the amount 
dus under the earlier mortgage and paid off 
out of the eonsideration of the seeond mort- 
gage was an antecadent debt and that the 
sesond mortgage was, therefore,to that extent, 
binding upon the son’s shares in the mort- 
gage property fail, there are sertain equities 
in favour of the sesond mortgages. In such 
eases,. bona tide transferees for value have 
always been given protestion on equit- 
able onsiderations. Ав, for instanae, 
when the joint ansestral family has gone 
out of the family under в sonveyanae given 
by the father for payment of his debts or 
under an exeoution sale for such debts, the 
Bons eannot resover their share unless they 
show that the debts were sontrasted for 
immoral purposes and also that the tranferee 
had notise that they were so sontrasted. In 
the present ease the debt due under the 
earlier mortgage had already basome over. 
due and there was a sertainty of the prop. 
erty being foreelosed, if it was not re paid, 
The old mortgage was oarrying interest at 15 
per oent, while the money advansed under 
the sesond mortgage was 9 per вэоё, There 
was thus an astual pressure on the estate and 
the sesond mortgage was more advantageous, 
The second mortgagee was not expested to 
know the subtle and nise distinetions as 
regards the term “antecedent debt,” on 
whish point there was neither sertainty nor 
unanimity even amongst the lawyers. The 
maxim that every body is presumed to know 
law and that its fknoranoe i8 no exeuse san. 
not be applied when we have to decide whe. 
ther a sertain aot was or was not bona fide, 
The first mortgage was exesuted by both 
the brothe«s, who were the only adult male 
members of the family then and the sesond 
mortgagee must have honestly thought that 
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the loan under tho first mortgage had baan 
borrowed for family purposes. Hs noted 
perfestly bona fide, The eass would sartainly 
have been different, had he himself besn the 
ereditor and advansed money under the firat 
mortgage. My opinion, therefore, is that on 
this ground the sesond mortgages ia binding 
on the son's shares in the property to the 
extent of the amount borrowed for satisfying 
the first mortgage: I havea to observe that 
this ia not an entirely new point, but that 
it had been taken up in the pleadings in the 
Trial Oourt, though not in this form, ` 

16. Ihad the ‘advantage of reading the 
judgment whieh my learned brother Hallifax 
proposes to deliver in this ease and nssording 
to him there was another ground why the 
second mortgage should be held binding on 
the sone’ shares to the extent of the amount 
whish went tosatisfy the earlier mortgage. 
ТЕ is that as under the earlier mortgage 
the father had oharged only 70 asres of land 
whieh was mueh less than their share in tha 
whole 50). aores belonging to the joint family; 
it was perfeetly valid and evforseable to that 
extent and that the subsequent mortgage 
executed for paying up that debt was, there- 
fore, binding on the sons’ shares. With the 
utmost respes*, I have to differ from my 
learned brotber, as the view expressed by 
him does not commend itself to me. When 
-the family property is not divided, no 
individual member ean say that any partisular 
share or any particular property belongs to 
him. Inevery bit of land belonging to the 
family, all members have their shares and 
interest, In tha ?0 acres of land, whioh the 
father’s mortgage, the sons had their shares 
and those shares the fathers sould not 
validly eonvey except for sertain spasified 
purposes already mentioned. Moreover, the 
fathers did not purport to mortgage the 70 
seres of land, as their individual shares in 
fhe joint family property. 

In my opinion, therefore, the fast that 
only-a portion of the family land was mort. 
gaged | under the mortgage of 1908 would 
not, in any way, hífest the rights of the sons 
and would not make either of the two 
mortgages binding upon them or their shares 
in the joint property. 

Korvat, А, J, O.—(August 2, 1921), —My 
learned brother Masnair; A. 4. О., and I 
differed on two points. The first one was wh. 
ther Motiram „ү, Asaram (Ramgopal) (1) waa 
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rightly desidel'a2d whether the pleathat there 
was no legal nesessity for the loan or that the 
amount of Rs. 5,000 dua to Prahlad was not 
an antesedent debt of their fathers sould be 
raised by the plaintiffs in this suit. The ` 
second point whish must be formulated with 

referense to our judgments in First Appéal . 
No. 41.B of 1919 [Sheonarain v. Natsu (4)] 

was whether. aesording to Sahu Ram Ohahdra 

v, Bhup Singh (2), the mortgage debt due to 

Pralhad was an antesedeot debt at the time 

of the mortgage of 1912. 


On the first point I Have very little to add ; 
to what I have already stated in my judg- 
ment. The point of distinetion between 
Nanomi Babuasin v, Modhun Mohun (5) 
and Bhagbut Pershad Singh v. Girja Koer (7), 
relied on by Masnair, А, J, O., and tlie pre. 
sent ease is, that in those eases at the time of 
the institution of the suit the property had 
already passed out of the family, whereas 
here the property was then still in the 
possession of the family. The desres in 
Suit No. 14 of 1915 was, moreover, not the 
remedy of the ereditor for his debts. It 
was merely a step towards the remedy : 
Kishen Ohand v, Sohan Lal (19). My opinion 
on this point is that Motiram v. Asıram 
(Ramgopal) (1) was rightly desided and that 
in the present ease the plaintiffs eould raise 
the pleas that there was no legal necessity 
for the loan and that the amount of 
Hs. 5,000 due to Pralhad was not an 
antesedent debt of their fathers. 


The only point referred in the present 
ease was the first one. The seeond point 
did not form the subjest of referenee as it 
had already been referred in First Appeal 


No. 41 В of 1919 - Sheonarain v, Nathu 
(4)]. Both points, bowever, have been 
argued and dealt with by my learned 
colleagues and the  Beueh deeiding the 


present sase will have the advantage of 
their opinions. On this point I only wish 
to add that the view taken by me in my 
judgment in Firat Appeal No, 41-B of 1919 
[Sheonarain v. Маи (4), where I have 
dealt with the matter at some length 
tit, that, aseording {о Sahu Ram Chandra v, 
Bhup Singh (2), the mortgage-debt due to 
Pralhad was not an antesedent debt of the 
fathers of the Plaintiffs is further sup. 


(19) 59 Ind, Сая, 710; 2 І, 95; 48 Р, W. R. 1921. 
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Harurax, A, J, O.—( August 5, 1921). —The 
learned Judges who mede this reference 
and the learned Couzsel who argued it 
were olearly under the impression that 
the main matter for decision by this Full 
Beneh was the somewhat thorny question 
of the eorrest interpretation of the judgment 
of tbeir Lordships of the Privy Oouneil 
in Sahu Ram Ohandra v, Bhup Singh (2). I 


find, however, on examination of the ваве һа | 


a diseussion of that question is not nesessary 
for a deeision of the points of difference 
between the two learned Judges. ^ The 
reference is of а difference of opinion made 
to a Single Judge under seetion 10 (b) (#) 
of the Central Provinces Courts Aet, not of 
& question of law made under section 9, As 
it involved the examination of the sorrestness 
of a published ruling of a Benoh of this 
Court in Motiram v. Asaram (Ramgopol) 
(1), whieh a Single Judge or a Bench would 
be bound to follow, and also was sonsidered 
io involve an examinatlon of the Privy 
Qounoil ease already mentioned, it would 
.perhaps have been simpler to refer it in 
the first plase to a Full Beneh under 
'.sestion 9, The diffisuliy was surmounted by 
^&n-order of the Judiaial Commissioner, passed 
'"nider rule 3 of the rules relating to Benohes 
z. published in Notifieation No. 29.489.A of 
the 14th of June 1917, that the reference 
should be heard by a Full Beneb. That, 
however, does not alter the oharaeter of the 
reference, It is still ore under section 
40 (b) (4), that is to say,a reference of 
the point or points on whish a difference 
of opinion exists between the two learned 
Judges who made it, and that is all we have 
to deside. | 
(2) The points of difference have поё 
been formulated, but from the judgments 
reeorded I take them to be as follows: 
| 1. In reference to the sonsideration of 
the mortgage of 1912, are the plaint- 
iffe limited to the plea that the sum 
of Rs. 5,000 .advansed to their 
fathers in 1908 was а debt inourred 
for immoral purposes, or ean they 
plead that there was no legal nesesa- 
. ity forthe alienation in respest of 


(20) 64 Ind. Cas. 946; 5 P, L. 3. 120; 1 P, L, т, 49; 
(1920) Pat 67; 2 0, P, L, В. (Pat) 89, 
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the loan of Rs. 10,000 made in 
1912 and that the amount of 
Ra. 5,000 advansed in 1908 вопа 
nof properly be aealled in 1412 
: sush an antesedent debt of their 
fathers as would be binding on 
their shares in the property ? 
the plaintiffs гап plead that the 
debt of Rs, 5,000 was not in 1912 
sush ап antesedent debt of their 
fathers as was binding on their 
property, was it во or not Р 

Kotval, A. J. O. following Mottram v. 
Asaram (Ramgopal) (1) held that both the 
pleas mentioned were open to the plaintiffs 
and that on a proper interpretation of Sahu 
Ram Ohandra v. Bhup Singh (2) the debt of 
Re, 5,070 eould not in 1912 be ealled an 
antesedent debt of the fathers besause 
it had been seeured by a mortgage of the 
family property when it was first ineurred in 
1908, Maenair, А. J. O., was unable to agree 
with the ruling in Motiram v, Asaram (Ram- 
gopal) (1) and was of opinion that the ruling 
of the Privy Counsil in Nanomi Babuasin v, 
Madhun Mohun (5) laya down that ina ease 
like the present the sons ean only take one 
plea and that is that any antesedent debt 
of their father’s which forms a part of the 
consideration of the alienation by their father 
was incurred for immoral purposes, He 
differed also as to theproper interpretation 
of Sahu Ram Ohandra v. Bhup Singh (2) 
and held that the debt of Rs, 5,000 was 
nc less an anteoedent debt of the fathers 
so as to bind the property merely beenuse it 
had been ensured on the family property before 
it was such a debt, 

(3) As to the pleas that san be taken 
by the sons ofa Hindu father in attaeking 
a mortgage by him on whieh a deeree haa 
been obtained in а suit in whieh they were 
not impleaded, I am in entire agreement with 
the learned Judges who desided Mottram 
v. Asaram (Ramgopal) (1). Their desision 
is based on that of the Privy Oounoil in 
Nauomi Babuasin v. Modhun  Mohun (5) 
whish Маепаіг, A. J. O., reada as restristing 
the sons to the one plea that their father’s 
‘debt was immofal, It vertainly does so 
restriot the sons in that sase, but the only 
question before their Lordships was of the 
way in whieh an admittedly existing debt 
due by their father’ at the time of the 
alienation might be assailed, They did neg 
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lay down or even suggest by implieation 
that the existense of the debt might not 
be disproved, or that a plea of want of 
legal neasssity might not be taken in 
respest of any part of the sonsideration of 
the alienation that was not a pre existing 
debt. 

(4) The essential fasts on whish the 
desision was based were exactly the same in 
Bhagbut Pershad Singh v, Gira Koer (7). 
The alienation was for a debt due by the 
father the previous existense of whieh was 
admitted, and their Lordships laid down 
that in suoh a sase the only plea open to 
the sons was that the debt had been 
inseurred for immoral purposes, Now the 
plea that the amount of Rs. 5,000 whieh 
formed a part of the sonsideration of the 
mortgage of 1912 was not binding on the 
estate’ assording to ths ruling i in Sahu Ram 
Chandra v, Bhup Singh | Qi is & plea that 
there was no existiog "father's debt”, and 
ean certainly be taken. Iam of opinion, 
therefore, that the desision in Mottram v. 
Asaram (Ramgopal) (1) is sorreet, and that in 
the present ease the plaintiffs are entitled to 
advanoe the plea that there was no legal 
nesessity in 1912 fov their fathers to inour 
the debt of Rs, 10,000 and also the plea 
that in that year the amount of Rs, 5,000 
due by their fathers was not an antesedent 
debt of their fathers-so far as they were eon: 
вегпей, that is to say, that no antesedent debt 
of their fathers! whish bound them was then 
in existenae, 

(5) Before diseussing the sesond point it 
is nesessary to set down a few fasts whish 
do not appear in the judgments of the 
learned Judges who made the геѓегепев. 
The genealogy of the plaintiffs whieh ів 
given by Kotval, A. J. C, may first be 
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' "The first of the two mortgages with whioh 
wọ are eoncerned was exesuted by Tukaram 
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and Goviad Rao on, the 3rd of Mareh 
1908. In the plaint whieh was filed on 
the 8th of May 1918 Shankar is deseribed 
ав seven years of age, so that he sannot 
have been in existence or even ўю gremio 
matris in Marsh 1908. The two mortgagors 
were, therefore, at that time awners of five- 
eighths of the joint family property, whieh, 
&esording to the personal law to whieh 
Hindus are subjest in the Central Proviness 
and Borar, as well as in Bombay and 
Madras, they were sompetent to alienate. 
Hvea if Shankar had been in existense then 
the brothers Takaram and Govind Rao would 
have been owners of three-eighths of the 
property. 

(6) The property mortgaged in 1908 was 
three fielda with a total area of 70:33 asres 
and a rental of Rs, 72. The mortgage 
whieh is the main subjest of this suit waa 
exesuted on the 15th of April 1912 by 
Tukaram, Govind Rao and Likshman and 
eomprises 22 fields, insluding only two of 
the three mortgaged in 1903, witha total 
area of 527-20 asres and а rental of 
Rs. 502-12-0. Now it is the basis of the 
plaintiffs’ ease that all the land mortgaged 
in 1912 wasansestsal property, so that the 
excess over the seventy acres previously 
mortgaged eannot have been sequired after 
1908, and it was admitted before us that. 
all the land mortgaged in 1912 was:joint 
family property in 1908. Опе more. fast 
bearing on the matters under disenssion is 
The mortgage ‘of the seventy aores 
in 1908 was exeouted in favour of one 
Pralhad, and in 1912 Pralhad’s mortgage 
was redeemed by the predesessor-in-interast 
of the defendant in this suit with the 
Rs. 5,000 in question, and the bond was 
taken bask and has been prodused. 

(7) It follows, therefore, that in 1908, 
when Tukaram and Govind Hao alienated 
70 asres, they were entitled, if they shose, 
to alienate no less than 317, (or ab the 
least 190,even if Shankar had been in exist. . 
enes then) witbout the sonsent of the other 
members of the so pareenary body. It is 
probably trus that an alienation by a member 
of a joint Hindu family of a spesified item 
in the family property is good only to tha 
extent of his share in that item, of rather 
in the equivalent of that item that might be 
allotted to him ina partition, even though the 
whole spesified item is less than the share hg 
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is entitled to alienate. This proposition is 
interpreted to mean th&t in this ense if the 
mortgage of 1908 had been foreslosed the 
mortgages on partition could have got only 
five-eighths of seventy aeres. 16 seems to me 
elear, however, that in suoh a case equity 
would require that the transferor should be 
eompelled to make good his sontrast to the 
full extent of his eapaeity to do so. This 
seems to be the view taken by Stanyon, À. J. 
O., in Mohanlaly Tek O&and (21) though that 
was not exaetly the point sonsidered in that 
case, If that view is sorrest, there is no 
farther question abont the validity of the 
alienation of 1912 in respeot of the. Ra. 5,000. 
Neither view of the meaning of the pronounee- 
ment in Sahu Ram Ohandra v. Bhup Singh 
(2) would make a debt by the father, seenred 
not even partly on property belonging to 
anybody else but entirely on property 
belonging to himself, anything but an ante: 
cedent debt for payment of whieh he is 
entitled to alienate the joint property of 
himself and his sons, | 

(8) Another point of view is this. Even 
if we aesept the view that the desision in 
Sahu Ram Ohandra’s case (2) means that what 
is undoubtedly in fast an antesedent debt of 
the father seases to be an antesedent debt 
binding on the sons merely beeause he 
sesured it by a mortgage of his sons’ shares 
along with his own, it seems to me the mort- 
gagees in this oase would be amply protested 
by the doetrine of reasonably satisfastory 
enquiry into the necessity for the alienation. 
This dostrine of reasonable satisfastion, after 
due enquiry .8s to the propriety of an 
alienation of joint family property by the 
manager of the family, must apply just as 
much to an antesedent father’s debt as 
to family nesessities or pressure on the estate, 
The mortgagees could soareely be expected 
to know anything about sueh a delicate 
point of law as that raised in the case, 
about whieh there is even now so much 
dissussion, many years beforait was enun. 
sisted by their Lordships of the Privy 
Counsil, whatever the true interpretation of 
their Lordships’ enuneiation may be, and 
at that time any person who &saeertained 
that a Hindu father had been owing money 
for some years and had gone to the length 
of mortgaging the whole of his family prop- 


` (21) 18 Ind. Cas. 826; 9 N. 1, R. 18, 
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erty for it, would have been quite justified 
in assuming, as all theCourts in India didi 
that this antesedent debt of his was one for 
whish he sould alienate their shares with 
his own in the joint property, whether the 
mortgage bound their shares in the property 
or not, These mortgagees assertained that 
Tukaram and Govind Rao actually owed 
Rs. 5,000 for whish they had mortgaged’ 
only seventy aeras of land ont of а family 
estate of 500 in whieh they knew these 
two so-parseners had more than a- half share, 
They had, therefore, every reason to be quite 
satisfied that the sum of Rs. 5,000 was prop- 
erly due by  Tukaram and Govind Rao, 
and eonstituted a debt for whish in 1912 
they were fully entitled to alienate their 
three minor sons’ shares in the family prop. 
erty, 

(9) I eannot, indeed, see that they would 
have been in any worse position evenif the 
previous mortgage had been of the entire 
family property, If they were satisfied that 
an unsecured father's debt existed it would 
not be for them to institute enquiries and 
make sure that the debt had not been 
insurred for immoral purposes before advane- 
ing money on the seeurity of the family prop- 
erty for its re-payment. Similarly, if the 
previous debt was secured on the family 


Property it would not be nesessary for 


them to enquire whether the money has 
originally been borrowed for family neeessity 
or the debt had been in existenee ав a father’s 
debt before the mortgage was exeouted, 
They would be perfeatly justified in assum. 
ing that it was so, for, to translate the 
familiar maxim of law, the sehanoes are that 
what has been done has been done honestly 
and properly, 

(10) For these two reasons, I hold, in 
respest of the sesond of the two matters of 
differense referred, that tho sum of Ra, 5,000 
whieh forms a part-of the consideration 
of the mortgage of 1912 was then an 
antesedent debt due by Tukaram and Govind 
Rao, in payment of whish they were entitled 
to alienate their sons’ share in the joing 
family property. i 

Hautirax, Korra? анр Daosrar, A. J. Св, 
(August 5, 1921).—For the reasons resorded 
in our separate judgments we are unanimously 
of opinion that it was орэп to the plaintiffs 
to plead that there was no legal negessity 
for the alisnstion of thoir shares in tha 
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property in respest of the loan of Rs. 10,000 
made in 1912 and no justification for it im 
respeet of the amount of Rs, 5,000 advanced 
in 1908 for the reason that that sum was 
sesured by a mortgage on their shares when 
it was first advaneed. Two of us, forming a 
majority of the Fall Benoh, are further of 
opinion that the mortgage of 1912 is binding 
on the whole property mortgaged in respest 
of the amount of Rs. 5,000 then paid in 
redemption of the mortgage of 1908, 
. FINAL JUDGMENT. 
: Koran awp Pripgapx, A. J, O.'4— 
(August 8,1991.)—The Fall Beneh has 
held that the desision in Motiram v. 
Asaram (Ramgopal) (1) is eorreet and that 
the plaintiffs are entitled to advanse the plea 
that there was no legal néeessity for the: 
loan in 1912 and that the amount of Rs. 5,000 
dne to .Pralhad was, not an antecedent 
debt of their fathers, As regards the ques- 
tion whether, aesording to Sahu Eam Ohandra 
v. Bhup Singh (2), the amount of Rs. 5,0С0 
eonstituted an antesedent. debt in, 1912 
although the point was not direetly referred, 
yet two of the Judges of the Fall Beneh 
have held that it did not. Wéare also of 
the: same opinion. 
appeal must fail.. It is dismissed with: aosta; 
. & R D go eee t Жо Ж are Ug 
ar { Appeal dismissed. 
—9 l E : 
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LAHORE HIGH COURT. 

Sxcoxp Озуп, Aree No. 1492 or 1921, 
Desember 6, 1921. - 

, Present,:—Mr. Justiee‘ Abdul Raoof. - 
. MUBAMMAD. SAID—Ptaistiz3— ' 
2, . — APPELLANT . ea 
|. UOTSUB | 0 ' EEG ki 
.ABDURL.AbLI—DEFENDANT-—' > ' 

465 RESPONDENT :- - 
Construction of, document—Dead of gift—Right do 
recover compensation, whether assigned, , | 


Defendant sold two shops agd'in the deed of salé 
covenanted that-in- case of -eviction by the Mani- 
cipality the. vendee would he entitled . to, refund of 
the purohase-money. The vendes made «a gift of 
tho shópsin favour of the plaintiff and the deed of 
gift contained the following olauke: “The donee like 
the donor: will be bound by ‘all the terms and all 
the rights to realise: rents, to do.repairs, eta, which 
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The result. is that the ` 
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Ihad under this déed vest in the donee,” Plaintiff 
was evicted from the skops by the’ Municipality 
and brought the present suit to recover the purchases 
money from the defendant: ` 

Held, that tthe right-to recover compensation had 
not been assigned tothe plaintiff under the deed . 
of 58 and that. hi! suit must, therefore, fail Гр, 207, 
col, 1. 4 : 

Second appeal from the deores of the 
District Judge, Delhi, dated the 21st March 
1921, affirming that of the Munsif, First 
Clase, Delhi, dated the let Ootober 1920. 

Dr. Shuia ud-Din, for the Appellant. 

Mr. M. Obedulla, for the Respondent, 


JUDGMENT.— On the' 19th шу 1907, 
the defendant in this ease transferred two 
shops or their amla in favour of the plaint- 
iff-appellant’s father. In the sale-deed 
there was entered a sovenant to the offeot 
that in ease. of evistion by the Munisipality 
the vendee would bs entitled to refund of 
the purehase-money and also to resover 
the expenses of repairs, On the 28га of 
November 1910 the vendee made a gift 
of the two shops in favour of his son, the 
plaintiff-appellant before me. The plaintiff, 
however, was evieted by the Municipal 
Committee in August 19:9, Не, therefore, 
preferred this elaim for the refund of the 
purehase.money. -plus Rs. 100. expenses 
insurred by his father in- repairs, The 
suit was resisted on the ground that the 


' right to. recover the sompensation or the 


urehase-money was not assigned under 
the deed of gift to the plaintiff; and that 
there being no privity of eontraet between 
the plaintiff and the defendant по snit 
of the nature brought by the plaintiff 
sould be- maintained. Both the Oourts 
below .have assepted ‘the defense and have 
dismissed the suit, The plaintiff has some 
up in second appeal to this Court and 
the main sontention put: forward on‘ his 
behalf. by his learnéd Counsel, Khalifa 
Shujs-ud.Din, is that aaaording to thé 
sorrect eonstrustion of the deed of gift the 
right to -reeoyér  eompensation . was also 
transferred to the plaintiff. I have read 
the deed of-gift carefully and {:do not 
find that there is anything in the desd 
whish baars. out- the -sontention of thé 
learned Counsel. The following words ia 
the deed- ‘of gift are espesially. relied on 
by the learned Oounsel-in snppori. of -bis 
argument, namély, “Тһе donse lika the 
donor will 'be^bouüd by :all ho terms 
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and: ail tha rights to realise rents, to do 
repairs, ete., whish I had under this deed 


vest in the donee.” I sannot hold that 


under this ‘clause the 
compensation. was- 
plaintiff. In my opinion, the Courts below 
were right,.and) this appeal must be dis. 
Missed with eoste., Т order assordingly. 

£. Ke 


right to resover 


Appeal dismissed, 


“NAGPUR JUDIOIAL COMMISSIONER'S” 
COURT 


Exconp Orvit Appear No. 270 B or 1920. 
January 2:, 1922, 

Present : —Mr. Prideaux, A, J. О, 
BALOO AND отнивв—— DEFENDANTS— 
APPELLANTS 
teraus 
GODÀWARIBAI AND OTHERS-—PLAINTIFES 
' RESPONDENTA. ` 


Hindu Law—Antecedent debt—Mortgagé by father 
of family estate to secure loan~—Bons, liability of. 


A loan “obtained by the father: of a Hindu joint 
family on the security of а mortgage on the 
family estate is not an antecedent debt binding. on 
the sons. [p.268, col, 1.] 

Sahw Ram Chandra v. Bhup Singh, 89 Ind. Cas. 
280; 39 A. 437; 21 C. ҮҮ, N. 698; L P. L. W. 557: 18 
A.L. J. -487; 19 Bom. L. R. 498; 26 C, L J. 1; 83 M. 
L.J. 14; (1917) M, W. N. 439; 22 M. L, Т. 22: 6 L. 
W. 218; 44 I, A. 126 :Р; 0.),: Brij: Narain Rai v. 
Mangla- Prasad; 50. Ind. Cas. 


52; 17 A. L. J. 706, Sukhdeo Jha v. Jhapat Kamat, 54 
Ind, Cas. 946; 6 P. Ix 2, 120; 1 P. L.'T, 49; (1920) Pat. 


67; 2 U. P.L. B. (Pat.) 39, Ratanchand v. Sheocharan,: 


51 Ind. Cas. 28; 15 N. L. R. 88 and Motiram v. Asaram 


(Ramgopal); 58 Ind. Cas. 776; 16 N. L. В, 64, reliedon,, 


Appeal agaiñst the decree passed by the 


Dietriet Judge, Akola, dated the 27th April 


1920, in Civil Appeal No. 114 of 1919. 
Mr. И, B. Bobde, for the Appellants, 


Sir B. K. Bose and’ o А. V. Khare, for the, 


Respondents, 


JUDGMENT,—The plaintigs i in this: oase,. 


as the legal representatives of one Sardari- 
bai, sued defendants Nos, 1 ta 3 ва the legal 


17 
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101; 41 A. 236; 17:А. 
L. J. 249:1 U. P. L. В. (A.) 49, Ram Singh v. Chet. 
Ram, 51 Ind. Cas. 119; 41 A. 529; 1 U. P. L.R. (A.). 
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representatives of the deseased Harisingh 
ona mortgaga-deed of 5th June 1913 slaim- 
ing Rs. 2,253 thereon. The 4th defendant 
was joined as the pureháser of some of tha 
mortgaged property. The exeoution, eon: 
sideration and valid attestation were denied 
by the first three defendants, and it was fur. 
ther denied that the plaintiffs are the heira 
of Sardaribai, It was pleaded that the prop- 
erty mortgaged was ths joint anssstral 
property of the- mortgagor and the defend. 
ants, and that the ‘mortgage was not 
binding on them. 16 was admitted that the 
property was joint and anseatral and plaintiffs 
stated that of the sonsideration of Rs. 1,900, 
Ra. 400 were borrowed for the payment of the 
üeoretal debt of one Bhairodas Laxmandaa, 
Rs. 400 for payment of the mortgage-debt of 
Ramdhan Brijraj, Rs. 40 paid in eash before 
exeeution and Rs, 360 paid before the Sub. 
Registrar.. This was for eultivation purposes 
and for  maintenanee,. It was pleaded 
that the dmount-having been advansed for 
the payment of antesedent debts and family. 
purposes is binding. 

. The first Court found that Harisingh, 
defendants’ father, did  exesute the deed: 
that. consideration passed; that the deed 
was duly attested, that plaintiffs are the 
rightful owners of the dosument; that 
Ra 400 was payable on в desrea dated 
31st July 1913 against the joint anesstral 
property, and, another 4Rs. 4J0 were paid 
fo discharge a mortgage-debt on а pre- 
vious mortgage, but that these two debta 
ware not -antesedent debts, A decree waa 
eventually passed, in plaintiff's favour. for 
a sum of Hs, 2,794.6.0 against the one- 


fourth share of Harisingh alone -in the 
property. . : 
On appeal the Districts Judge, West. 


Berar, finds that the sum of Rs. 800 above 
referred. ta were antecedent debts not shown 
to be either immoral or illegal and that 
this amount was binding. The decree of 
the first, Court was ‘modified and aclausa 
added “that in case the defendants paid 
Rs, 800 for prineipal and Hs, 800 for ins 
terest and eosts of thg first Court Rs. 236 2-0 
and Res, 208-10 fcr oosts of appeal, the 
mortgage’ shall be sonsidered redeamed 
and if the sum ia not paid on or before 
the 17th day of July 1920, tha defendants 
shall be debarred from all rights to redesm 
ths property ...." and in the evont of 


9088. 
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the defendants making the payment they 
would be.entítled to redeem the one fourth 
share. І 

Defendants appeal here, It is contended 
that the Rs. 800 should not be deemed to have 
antesedently insurred. It has been held, in 
thé well-known sage of Saku Ham Озапата 
v. Bhup Singh (1) by their Lordships of the 
Privy Couneil that "a loan made to the 
father on the ossasion of a grant by him 
of mortgage on the family estate is not 
an antesedent debt.’ The same view has 
been..maintained in Bri; Narain Rat v. 
Mangla Prasad (9) and in Ram Singh v. 
Ohet Ram (3). Sukhdeo Jha v, Jhapat Kamat 
(4) -is another sase. on. the same point. ‘The 
same principle was affirmed in Ratanchand 
v. Sheocharan (5)-and Motiram v, Asaram 
(Ramgopal) (6). In а veeent onse decided 
by a Foll Beneh of -this Court, Dhuda- 
bat v. Narain (7),- the Allahabad view hes 
been adopted. 

' It -is pleaded for the respondenta that, 
as regards.the. Rs. 400, the deoretal.debt; 
it should be held that legal necessity ex. 
isted for. that portion of .sonsideration, 
ТЕ seems slesar that the.Rs..4(0 due on 
the mortgage then existing is поё an 
antesedent debt and, therefore, sannot be 
held binding on the defendants’ share of 
tha estate.. It has not been proved that 
the Bs.400 paid in eash were for family. 
neéessity or benefit and also that cannot 
be held as binding .on the  defendants' 
share, Аз: regards the Rs. 400 covered 
by the deésree to satisfy whieh part of 
the sonsideration of the mortgage sued on 
went towards, the sase must .be. tried 
whether that payment amounts to family 
nesessity or benefit. I must remand the 
sase to the lower Appellate Court for a 
finding оп. that question and a fresh dasision 
with advyertense. to һе adove remarks, 


(1) 89 Ind. Cas. 280; 39 A. 437; 21 C. W.N, 693; 
1 f. L. W.657; 16 А, L. J. 437; 19 Bom. L. Е. 498; 26 
O. L. J. 1, 88 M. L J. 14; (1917) M. W, N, 489; 22 M, 
i, T. 22; 6 L. W. 218; 44 I, А. 126 (P. O.). 

(?) 50 Ind.:Oas. 101; 41 Аъ 285; 17 A. L, J. 249; 1 
T. Р.І. R. (A. 49. . 

(8) 51 Ind. Oas. 119; 41 А. 620; 1 U. P, І, В. (А.) 
52; 17 A. L. J. 706, 

(4) 54 Ind Cas. 946; 6 P. L. J. 120; 1 P, L, Т, -49; . 
(1920) Pat. .67; 2 U. P. L, В, (Pat ) 39, 

(5) 51 Ind. Сак, 28; 15 N. L. R. 88. 
Р a 58 Ind. Саз, 776; 16 N, L, В, 64. 
` (7 66 Ind. Cas, 289 (F, Bi), | 
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` the parties had consented to the 


Lus ENT & 


-That Court may, if ü thinks fit, remand. 


the ease to the Trial Oourt, for there is no. 
specific isaue on. this point though the 
third issue might be, said фо sover it, 


Oosts here will abide the result, 


G, R P. Cate remanded, . | 


' 


LAHORE HIGH COURT. 
Seoonp Оу. Arrear No. 3387 or 1917, : 
Desember 7, 1920. 
Present; —Mr. Justice LeRossignol and 
Mr. Justice Campbell > > - . > 
GUROHARAN SINGH, MINOR, sow AND 
REPRESENTATIVE OF HARNAM SINGH, . 
DECEASED, THxOUGH'MANGAL.SINGH .. : 
—PIAINTIFF—ÀAPPELLANT : 
. versus i 
SHIBDEV SINGH AND orn£gs— 
—DE&EFENDANTS—RESPONDENTS,: . 
- Oivil Procedure Oode (Act V of 1908), 93. 96 :(3), 
104 (2), О. XXII, т. 8, 0. .XLHI, т. 1 (mY—Com.. 
promise—Refusal of Trial Court to record — Recorded by. 
Appellate Court—DecreeAppeal, whetherlies, — 


. ё. 

. During the pendency of a воі ёне defendants. 
‘applied to the Trial Court to have an oral compro. 
mise recorded which they alleged had been arrived 
at between the parties, The Oourt. refused .to 
record the compromise on the ground that all the 
parties had not joined the compromise "Defendanta- 
appealed to the District Judge under Order XLIIL, 
rule 1 (a) of the Civil Procedure Оойе. The District’ 
Judge held that all the parties had agreed to the 
compromiso, On this a decree was passed in accord. 
ance with the terms of the compromise. The plaint. 
iffs appealed to the High Court: pate: 

Held, (1) that the order of the District Judge 
recording the compromise was final under section 104 
(2) of the Civil Procedure Code .[p 261, сої. 1.] 
(2) that if amounted toa final decision that’ all 
compromise; [р, 261, 
‘ool, L] Т т г cp r 
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(8) that, therefore, the decree which followed 
upon the compromise was a decree passed with the 
consent’ of the parties, within the meaning of section 
96 (3) of the Civil Procedure Code, and no appeal 
lay against it. [р 261, col ! ] 

Ayyagari Veerasalingam v. Kovvuri Basivireddi, 26 
Ind. Cas, 00:27 M, L. 5.1738; LL W, 54 1 16 M. L. 
T. 125 and: Renuka у, Onkar, 40 Ind. Cas, 776, dis- 
sented from, 


Seaond appeal from ‘a deeree of the 
District Judge, Sialkot, dated the 3186 July 
1917, reversing that of the Subordinate 
Judge, First Class, Sialkot, dated the 26th 
June 1916, 


Kanwar Dalip Singh, for Bakshi Tek Ohand, 
for the Appellant, . 
Lala Tirath Ram, for the Respondents, 


JUDGMENT,—This judgment will dis. 
pose of Appeals No. 3387 and 3388 which 
have been referred to & Division Beneh for 
disposal on assount of the law point in- 
volved. 


Two suits were brought against Sardar 
Shibdeo Singh and othera, managers of the 
Khalsa High Sshool, Sialkot, in respeet of 
54 kanals 11 marlas of lands, the site of the 
High.’ Sshool, 
Harnam Singh, Mahant of the Durbar 

' Baba Nanak Sahib. He alleged that he had 


been indueed to part with the land, whioh. 


originally belonged to his shrine, under false 
pretenoes, that the defendants had not ful. 
filled an sgreement to give over land in 
exehange for it, and that they should be 
dispossessed. The plaintiffs in the sesond 
suit were Hazura Singh and Fateh Singh, 
two ри:атіѕ of the same shrine, They also 
sued for dispossession of the defendants, and 
they. further ehallenged the right of Mahant 
Harnam Singh to alienate. Mahant Harnam 
Singh as а defendant admitted the slaim of 
these plaintiffs but the other defendants 
sontested both suits, 


The suits were in the Court of the Sub- 
ordinate Judge. Onthe 2nd May 1916 two 
of the eontesting defendants, Shibdeo Singh 
and Gurbakhsh Singh, petitioned the Oourt 
that the dispute in eash case had been settled 
by oral eompromise. Harnam Singh and 
Fateh Singh denied having been parties 
toany compromise and, áfter framing an 


In one, the plaintiff waa. 
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558. 


oper 


the Subordinate Judge desided that Harnam 


, Singh and Fateh Singh were neither present 


nor represented when the alleged settlement 
was arrived at, and that they had not rati- 
fied it subsequently, Assordingly, he refused 
to record the eompromise, 


Shibdeo Singh, Kharak Singh and Gar- 
bakhsh Singh appealed to the Distriet Judge, 
who found that there had been a valid 
eompromise to whieh all parties.to both auits 
had assented, set aside the order of the 
Subordinate Judge, and returned both eases 
with instruetions to him to deside them in 
asoordanee with the eompromise the terms of 
whioh he held to be. those stated by Shibdeo 
Singh and  Gurbakhsh Singh in their . 
petition, 

Both sets of plaintiffs appealed again to 
the Ohief Oourt. The learned Judge before 
whom the appeals were placed held that no 
appeals lay by reason of sestion 104 (2), 
Civil Procedure Oode, but in exersise of 
revisional power set aside the Dintriet Judge's 
orders of remand and dirested-him to dispose 
ofthe eases himself by resording the eom- 
promise and passing desrees in. sseordanee , 
with it, 


This asaordingly was done, and the plaint- 
iffs have ‘appealed onse more to this 
Court against the deerees of the -Distriet 


' Judge. 


The first point for deoision is that dealt 
with in the order of referense to a Division 
Bench, whether or not the appeals are barred 
by sestion 96 (3), whieh lays down ‘that no 
appeal shall lie from a decree passed- with the 
sonsent of parties. Н 


The learned Counsel for the plaintiffs haa 
eommensed by pointing out that sestion 375 
ofthe old Code of Civil Prosedure has not 
been reprodueed in entirety in the present 
Oode and by. distinguishing eertain early 
authorities on that ground. 


Sestion 375 ran as follows :— $ 

"If a suit be adjusted wholly or in part 
by any lawful agreement or eompromise or if 
the defendant satisfy the plaintiff in respeet 
to the whole or any part of the matter of the 
suit, sush agreement, sompromise or satis. 
fastion shall be resorded, and the Court shall 


issue on the point and rewording evidenee, | passa deeres in aesordanse therewith sd 
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tu as if relates to the suit, and such decree 
*hall be final, so far as it relates to so much of 
Lhe subject-matier of: the suit os ts dealt 
with by the agreement, compromise or satis- 
faction.” 


The sestion, with tbe words underlined 
(stalicised) omitted, with the substitution for 
the first four worda of the words ' ‘where it is 
proved to the satisfastion of the Oourt that a 
suit has been," and with one or two other 
unimportant verbal alterationr, appears in 
the 1908 Code as Order ХА, rule 3. 
The portion underlined has been replaced 
by seetion 96 (3) “No appeal sball lie 
from a decree passed by the Court with the 
eonsent of partier,” 


А Counsel next ites the disoussion of 
the law in Renuka v. . Омат (1), 
(a ease admittedly differing in ita 


fasts frem the present, eases) to support an 
argument that the alteration of the old 
law has the result that deerees mede in 
pursuance of Order XXIII, rule 3, are not 
necessarily final, and that the righi of 
appeal eonferred by eestions 96 (1) and (2) 
aud 100 is only withheld ‚һу sestion 95 
(3) when the decree ie passed with the 
sonsent of the parties, ecmpromise, resord- 
ing ot sompromise, and dedrée being three 
separate proceedings. Не bas quoted а 


decision of the Madras High Oourt, report- - · 


ed as Atpogart Veerasalingam v. Korvurt Bosi- 
pireddt (2), as опе exactly in point. That sase 
.des]t with a situation similar to the present 
situation . except that there was no previous 
appeal urder Order XLIIT, rule (1) (m) A 
written, compromise жаз preeented to a 
Subordinate Judge who resorded if and 
passed, a desree whieh the High Court keld 
was in accordance with it, in the face of 
objection by tbe defendant that Le sgreed 
-only to exeoute в rale deed to the plaintiff 
outside tbe. Ocurt.on tke plaintiff with. 
drawirg the suit ‚апд, not to a deeree being 
parsed (as it appears frcm the report was 
done) sompelling him to exesute the cale- 
deed, The defendant appealed ппецебөев. 


m (1) 6 Tad. M 775. 5 
, (2) 26 Ind. "o 56; 27 M. 1, J, 178; 1 di ү, 64]; 
AML, Tl 
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fully against; the degree to the. District 
Judge, and then preferred a second appeal 
to the High Oourt. 


The High. Court  overruled two pre- 
liminary objeetions (1) that the sesond 
appeal was in effest against an order bg 
the Distriob Jadge, in appeal, confirming 
en order by the (first Court recording a 
compromise and was barred by Order 
XLUI, rule (1) (m) and seetion 104 (2) 
and (2) that gestion 96 (3) prohibited an 


- appeal from a deoree passed with the son. 


sent of parties, On the' first ‘point the 
High Court ruled that the firat and eesond 
appeals were respectively from the dearea 
of the Subordinate Judge passed in acoord- 
ansa with the sompromise, after resording 
it, and from the deeres of the District 
Jadge on appeal against the Subordinate 
Judge's desree, and that there had been. 
no appeal to the Distrist Court against the, 
order recording -the compromiso, The 
answer to the second objestion was held to 
be that the deoree itself was not passed 
with the eonsent of the parties, but the 
Oourt held that there was a consent of 
parties to the terms `of. compromise 
agreement whieh was reeorded and it 
passed a desree in aesordanss therewith 
notwithstanding the. objection of one 2E the ' 
parties, . 


The appeal was then dismisssd on the 
merits, the defendants! objestion being dealt 
with in the following terms : — ` 


. "The appellant's learned Counsel eom 
tended that under tae compromise agree- 
ment the first defendant agreed only to 
execute a. sale-deed to plaintiff outside the 
Court in consideration of the plaintiffs’ 
withdrawing the suit and that he did not 
agree to а deeree being passed eompelling 
him (the second defendant (sic) ) to exeeute 
such a sale deed. Whether he agrsed to 
the Courts! passing a deoree, ог not, ` eom- 
pelling him to exesute a sale.deed is not 
relevant, .The real question is whether 
the suit was adjusted by a compromise 
one of the terms of whioh was that the 
firat defendant should exeeule. sush a sale. 
deed and whether a desree san. be passed in 
assordanee with tuah a torm. We think 
that it gould bo done,” - . 
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‘Our view of the law as applied to the 
fasta of the esses before us is thie. Under 
Order XXIII, rule 3, the first Court . had 

` to see whether the suits were proved to ite 
satisfaction to have been adjusted by а 
lawful sompromise. There is no quosticn 
of the lawfulness of this particular som- 
promise but the first Court held that ade. 
justment was not so proved beeause two 
of the parties had not'agreed to the som- 
promise, and it refused to resord the eom- 
promise, Appeal was made under Order 
XLIII, rule 1 (m), and the Distriot Judge 
held that allthe parties had agreed to the 
eompromise, and reversed the. order re- 
fusing to record it. This crder of the 
Di:triot Judge was final ander seetion 104 
(2). There жаз thus a final desision that 
all the parties had eonsented to the eom- 
promise. Again, under Order XXIII, rule 
3, в decree in aesordanse with a recorded 
eompromisa wust follow it. - Thero is no 
doubt that the present desrees are in a5. 
eordanee with the resorded sompromiae, 
whish has been held finally to have been 
made with the sonsent of the parties. 
Those parties at. the time of that sonsent 
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with all respaet for what ће has written, 


Mr. Dalip Singh’s farther eontention thats 
uader sestion 105, Civil Prosedure Code 
if appeals lie, the eorrestness of the order 
on whieh the deerces are based san be 
attasked, even if that order is not appeal- 
able, need not be dealt with sinos we hold 
tant appeals do not lie. 


We, therefore, dismiss both appeals with. 
eosta. 
2. Е. 
Appeal dismissed, 


must have eontemplated the issue ‘of the . 


deerecs, whish are mere formal exprersions 
of the eompromise, in that view these 
` @eerees are deerces parsed with tke eon- 
sent of the parties within the meaning 
of seaticn 96 (3), No appeal lies against 
them. 


Mr. Dalip Singh for the appellants relics 
strongly upon the deaision on the scoond pre- 
liminary objection in Ayycgari Veerasalingam 
v. Koveurt Bosivireddi(2), acd we suppose.that 
we must be taken to diesent from it. 
Nevérthelesr, the ultimate result of that 
ease seems to upheld our view. The appeal 
failed ard the learned Judges, although 
aéked epceifionlly to go behind the finding 
of tke Ocurt whieh  resorded the eom- 
premise that it was agreed to ty tke 
&ppéllanf, did not do so (wa bave quoted 
the ёе! wordis of the judgment purposely) 
ahd indeód appear to have ignored the re- 
quest altogether, 


Jt will be seén also-that we differ from 
the learned Additional Judicial Commis- 
sióber who desided Renuka v, Onkar (1), in 
his interpretation of the Jaw and we do во 


GALOUTTA HIGH COURT. 
Appest Pon OnraiNAL Orrin No, 89 OF 
in Seir No. 238 5. or 1918, 
Novamber 19, 1920, 
Present : - Sir Lanselot Sanderson, Kr., 
Chief Justiee, and Justice Sir Asutosh 
Mookerjee, Кт, 
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intment gf the mother of а minor ‘as ad. 
AlS to Mother's estate, does not deprive 
the minor of his interest in the estate of his father, 
and an order of the Coart within whose jurisdic- 
tion such property exists appointing & guardian 
of the property of the minor is nof without Juris. 
diction and cannot be treated as в nullity, [p..268, 
col. 1; p. 265, col. 1-] : 


" Bez 


Appeal from an order of Mr, Juetise Rankin, . 


Mr. S. К. Ohakravarit, (with him Mr, B, 0, 
Ghose), for the Appellant. 

Mr. B.D. Miter, (with him Mr. Н. О, 
Maiumdar), for the Respondents, 


JUDGMENT, 

^ SANDERSON, Q. J.— This is an appeal from 
the judgment of my learned brother, Mr. 
Justice Rankin. 

‘On the 27th of November 1919, a mit was 
brought by the plaintiff against Dasarathi 
Singha, based upon promissory-notes alleged 
to have been exeeuted by the defendant, the 
dates of whieh extended from the 28th of 
July to the 3rd of September 1919, The 
defendant was sued ава person who was sui 
juris, On the 17th of Desember 1919, an 
ez parte desree was made. Thereafter, there 
was an attaehment of eertain properties, and, 
in eonsequense thereof, on the 16th of 
February 1920, an applieation.was made by 
Subashini Dasi, whowas alleged to be the 
certificated guardian of the defendant, that 
the desres should be set aside, It was alleged 
that at the time of the above-mentioned snit 
‘and deeree the defendant, Dasarathi Singho, 
was а minor. On the 15th of June 1920, ` 
the learned Judge delivered judgment after 
an issue or issues had been tried, and the 
following order wes made : "This Court doth 
deelare that the defendant isa minor under 
the age of twenty-one years and it is ordered 
that all proeeedings in this suit except the 
said plaint be, and the same are hereby, set 
aside, And it is further ordered that the 
defendant be at liberty to appear in: and 
defend this suit upon а proper guardian 
being appointed in this ' suit. And it is 
further ordered that the said plaint and the 
register of this suit be amended by deseribing 
the defendant in the eause title thereof as a 
minor under ihe age of twenty-one 
years.” 

The main ground on whieh this appeal was 
argued’ by the learned Counsel for the 
appellant was that the order appointing the 
guardian; who was the sister of the defend. 
ant, wasa nullity, and that the defendant 
had in fact attained his majority in May 
1919. 

The material dates are as follows. In 
Deéember 1£00, the father of the defendant 
died; on the Bist of May :901 the defendant 
was born on the 80th of Auguts 1901: 
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Letters of Administartion were granted ta 
the defendant's mother in respeet of the 
father's estate, It was оп the «Oth of Jaly 
1917 that Subashini Dasi, the applicant in 
this matter, was appointed guardian ‘of the 
person and the property of the defendant, 
Dasarathi Singba, At that time the defend- 
ant was under the age of seventeen years. 
By reason of the provisions of the Indian 
Majority Act, the effeet of that order, if 
valid, was to extend the minority of the 
defendant until be attained the age of twenty- 
one. Therefore, if the order was valid, tbe 
defendant was still a minor in 1919, whan 
the promissory-notes were  exeeuted by 
him and when the deeree in the suit was 
made, 

Learned Connsel has argued that the order 
of guardianship made by the District Judge 
was without jurisdistion and that, eonsequent- 
ly, it should be treated as a nullity, and that if 
it were so treated the defendant was not а 
minor in November or Desember 1919, when 
the suit was instituted and the deeree made, 
inasmueh as he attained. the age of eighteen 
in 1919, 

The District Judge of the Hughli Court 
by his order appointed the sister guardian of 
both the person and the property of the 
defendant. My learned brother, Mr. Justice 
Rankin, ` found that the residense of the 
defendant was not within the jurisdiction of 
the Hughli Court and that, eonsequently, the 
appointment of the guardian, so far as it 
soneerved the person of the defendant, was 
not valid. But the learned Judge further 
found that certain of the properties left. by 
the minor's father were within t^e jurisdiction 
ofthe Hughli Court and that, consequently, 
the order was not invalid so far as the property 
was бопбегпей, 


It was, however, urged that the mother of 
the defendant bad been appointed adminis- 
tratrix of the father’s estate and of theabove- 
mentioned properties and that, consequently, 
the said properties vested in her and, there- 
fore, they were not the properties of the 
defendant * It was urged, tberefcre, that 
the Hughli Covr* had no jurisdietion to make 
the order appointing the sister guardian of 
the property, and, therefore, it must be treated 
as а nullity. Ву esestion 4 of the Probats 
and Admmistration Ast (V of 1£81) it ia 
provided as follows:— 
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р "Th& exeeutor or administrator, as the ease | 
‚шау Бе, оЁ а deseased person, is his legal 
Fépresentative for all purposes, and ‘all the 
“property of the deeeased person vests in 
him as aueh, [But nothing herein sontained 
` Shall vest in an executor or administrator 
&ny' property of a deeeased ' person whieh 
"would otherwise have passed by survivorship 
to some other porson]." 
_ f ' Therefore, the property of the defendant's 
father would vest in the defendant's mother 
. ав administratrix'on her appointment as 
aueh adminiatratrix, and for the purposes of 
administration, The ' defendant, however, 
. Was admittadly his father's heir, and he had 
, а benefisial interest in the property, and T° 
am not prepared to hold that the mere fast 
of the appointment of the mother as 
administratrix would have the effect that the 
defendant had no property within the jurisdie- 
tion of the Court within the meaning of 
. 86etion 9 (2) of the Guardians and Wards Act. 
(VIII of 1290), 

In ‘my judgment, therefore, the Hughli 
Oourt had jurisdistion to make the order as 
to the guardianship of the property, and, 
although’ there : may not have been any 
nesessity to appoint the guardian in respeet 
ofthe property—as to whish I express no 


m 


, Opinion—I  eannot hold that the order 
was a nullity, The order of the 
Hughli Court, therefore, extended the 


minority of the defendant «until he was 
twenty-one years old. Consequently, he 
was a minor at the date of the suit and the 
desree, and he should not haye been sued. as 
if he were a person in sui juris, 

The result, in my jadgment, therefore, is 

that I agree with my learned brother, Mr, 
Justiso Rankin, in the order whieh he has 
" ' made, and, in my judgment, this appeal should 
bà dismissed with easts. 
" Moogerzer, J.—I agree that the order 
made by ‘Mr. Jastiee Rankin must be 
affirmed and this a»psal dismissed with 
вові. 

The facts material for the determination 
of the question in eontroversy are not ia 
dispute at this stage, and may be briefly 
outlined. : On the 27th November 1919, 
the -appellant instituted a suit against the 
respondent on several negotiable instruments 
under Order XXXV.I of the Civil Pro. 
eedure Code. The claim was not eontested, 
and was deereed ex parie on the 17th 


- INDIAN’OASES. 


' 208 


'Desember 1919, ` On: the. 12th February 


1920, the sister of the respondent initiated 


‘the proseedings whieh have eulminated in 


this appeal She made an  nppliention 
under rule 4 of Order XXXYII of the 
Code of Civil Procedure, to set aside the 
ех parte deeree on the allegations that the 
respondent was, at the date of the institu. 
tion of the suit, an infant, that she had 
'been appointed guardian of his person and 
property, that the suit instituted against 
him, deseribed as sui juris, was not properly 
eonstituted,; and that, consequently, the 
ex parie desree should be vaeated and the 
suit restored to be re-tried in saseordanes 
with law. It was asserted that the re- 
spondent was the posthumous son of his 
father and was born on the 3ist May 
1901; Her sister was appointed guardian 
of his person and property by the Distriet 
Judge of Hughli on the 30th July 1917 
with the result that the period of minority, 
whieh would otherwise have terminated on 
the 3lst May 1919 was extended up to 
the 31st May 1922. Consequently, on the 
27th November 1919, when the sui$ against 
the respondent was instituted he was still 
an infant. The appellant sontended that 
the order for the appointment of the 
sister as guardian was inoperative, first, 
besause if had been mado withont jurisdie- 
tion; and secondly, beeause it had been 
irregularly made without servies of the 
raquisite notices. Ме, Justise Rankin 
overruled these contentions and granted the 
applieation, 

. Oo the present appeal, the grounds 
urged before Mr. Justise Rankin have 
been reiterated and it has been urged by 
Mr, Ohakravarti that the order was made 
without jurisdistion and that, in any event, 
it was irregularly made, 

It may be stated at ones that the sesond 
ground assigned eannot be entertained in 
the present proseedings, If the order waa 
irregularly made, the proper sourse to 
follow was to have it vaeated by the 
Court whieh passed it, as pointed out by 
Mr. Justies Davar in the sase of Nagardas 
Vachra: v. Anandrao Bhai (1). We are, 
consequently, eali&d upon to eonsider only 
ons question, namely, whether the order for 
appointment of guardian was made without 


(1) 31 B. 590; 9 Bom, L. В, 495. 
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juriediction, Sestion 9 of the Guardians 
and Wards Aet (1890) provides that if 
‘the application is with- respeet to the 
guardianship of the person of the -minor, 
it-may be mede. to the Uistriet Court 
having jurisdiction in the plase where the 
‘minor ordinarily resides, or to а Distrist Court 
having jurisdietion in a plaee where he 
‘has property. In sò far as the order 
‘appointed the sister to be guardian of the 
person’ of the minor, it has been found 
that, at the date of the application, the 
minor did not’ ordiparily reside within the 
jurisdietion of the Distriet Court at Hughli, 
Consequently, we may take it that ‘the 
order ih that respeet was made withonot 
juriedistion, But this is not sofficient for 
the purposes of the appellant, beeause, 
ünder section 3 of ‘the. Indian Majority 
Aet (1875), the period of minority is 
extended from’ eighteen years to twenty. 
опе: years, if в guardian bas been 
appointed either cf the person or of the 
property of the infant, Oonsequently, the 
appeliant has to establish tbat . the 
order for the appointment of the sister as 
guardian ofthe property of the minor was 
gleo made without jurisdiction. | 
І On this part of. the ‘sare, the eontention is 
that the minor- had. по" property within the 
juriedietion of the Distrist Court at Наві, 
14 is eoneeded, however, that the father of 
- the minor left property within the jurisdie- 
tion ¿of that Coart. The respondent on his 
birth took this property by right "of inberit- 
апве, besause it is well established that an 
unborn ehild is treated as in astual existence 
whenever it is to his benefit so to treat him. 
` Ав was pointed out in Beroja v. Nubokissen 
2). and Keshab v, Bishnu Prosad (3), 
this is а prineiple reocgnised by Hindu 
Taw, The.role was subsequently affirmed 
by 8 Foll Bench cof this Court in Kai: Das v. 
Krishan Ohondra Das (4) end was resognised 
by the .Judieinl Committee in the ease of 
Ganendromohun Tagore v. Jotendromohun fagore 
(5. We then start with: the position that 


(2) 2 Bévestre 288, : 
А (3) 2, Вечевіте 240. 
бча) 2 B. L. R. 108 at p. 121 (F. B); 1 W. R. А.О, 


J, 11; 4 Май. Jur. 296; 1 Ind. Dec. lx. в. 629. 


5)1 
L. R. 877; 2 


Suth, P. С. Ј. 692; 8 Ваг; P. О. J. 82 
(Р, O) А i ч % | ? 
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the respondent took by right of inheritanss | 


the estate left һу, his father, . subjest по 
donbt to the liability to diseharge sush 
debts, if ary, as. were legitimately payable 
oui of the assets left by him, 16 is then 
eontended, that as, on the 20th August 1902, 
the mother. of the infant was appointed 
administratrix to the estate left by -ber 
deceased husband, the properties eeared io 
be the properties, of the infant within the 
meaning of seotion 3 of the Indian Majority 
Aet. In support of this proposition relianee 
is plaeed upon sestion 4 of the Probate and 
Administration, Aet,, whieh is in these terme: 
‘The exeeutor or administrator, as the case 
may be, of-a deceased person is his legal 
representative for all purposes, and all the 
property of the deeeased person vests in him 
as anoh.” This seetion corresponda to section 
179 of the Indian Suecession -Aet (1365), 
which was eonsidered by this Court in tke 
ease of Braja Nath Dey Sirkar v. Anandamayt 
Dasi (6). Mr, Justiee Phear pointed out in 
that ease that the exesutor or administrator 
holds theestate of the deaeased only in ‘a 
representative oharaster, and takes го 
beneficial interest therein. This view was 
affirmed in  Ha;naran v, Universal Life 
Assurance Co, (7) and was subsequently 
adopted by the Bombay High Court in 
Lallubhai v. Mankutarbai (£) and by ibe 
Madras High Court in Adusupatts Venkata Rao 
v. Sawmi 1 illo? (9). The ease last mentioned 
pointed out thas the deoisions in Bhaiji 
Hhim i v. Administrator-General of Вотђоу 
(10) and Srirangammal v. Sandammal (11) 
were in reality not opposed to this prineiple. 
In those eases, the question substantially in 
controversy жав ав to the right of posses- 
sicn of the administrator as against. the 
person entitled to sucseed to the estate 
either under a testamentary instrument, cr 
inthe ordinary sourse of inheritance when 
the original owner died intestate, . 


t4 


(6) 8 B. L. В 208. 

(7) 7 О. 594; 6 Ind. Jur. 85; 10 ©. L. В. t61; 8 
Ind. Deo. (x. s.) 881. : 

(8) 2 B 888; 1 Ind. Dec, (х. B.) 688 (F. BJ.. > 
. (9) 13 Ind, Cas. 795; 22 М, L.J. 228; 11 M..L. Т, 
27; (1012, M. W, N. 56. 

(10) 28 B. 428; Chitty's S. С, С. R, 6507 12 Ind. 
Deo. (N. 8.) 284. : 
- (11) 28 М, 216; 9 „М. L. J, 838; 8 Ind. Dec, (н..в;), 
669, Quee 
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-I am, théréfore, unable to hold that the 


' result of the appointment of the mother of the 
€ on the 30th. 


‘respondent as administratrix 
Aogust 1901 was to deprive him of his 
interest in the estate of his father, whieh he 
bad aequired: on his birth on-the 31st May 
/1901. Oonsequently, the order for appoint- 
ment of hia sister as guardian was made with 
jurisdiction and had the effeet of extending 
the period of his minority up to the 3186 May 
1922. Тһе suit instituted against him as 
.sui juris on the 27th November 1919 was 
thus improperly eonstituted aud the ez parte 
desree made therein has been. rightly 
vaeated, үт 


J. Р, Appeal dismissed, 


MADRAS HIGH COURT. 
Оут, AppgaL No. 270 or 1918, 
| November 5, 1921. 
Present : — Mr. Justieo Speneer and 
Mr. Justiee Ramesam. 
ARULANANDA MUTHU AND ANOTHRB — 
PhAINTIFE'S LEGAL REPRESBNTATIVES— 
APPELLANTS 
. o versus 
PONNUSAMI alias THAMBA YT ASAMI 
MANIAGAR AND OTHE&S— 
RESPONDENTS. 
Adoption—Disqualified proprietor adopting without 
‘consent of Court of Wards, validity of—Madras Regu- 
lation (V of 1804), s. 25—Majority Act (IX of 1876), 
85.9 (п), 3—Compelent,” meaning of—" Capacity,” 
meaning of. 


-Am'adoption bya disqualified proprietor whose 
estate is under the Court of Wards and who is above 
18 years of age but under 21 years without the cen- 
sént'of the Court of Wards is not invalid under 
sectiow 26 -ofthe Madras Begulation V of 1804 read 
with.seotion-2 (a) of the Majority Act. [p. 266, col, 1.] 

The word “competent” in section 25 of the 

: Madras Reptilation V of 1804 implies legal competenoy 


while the word ‘capacity’ in section 26 of Act IX of. 


1875 is wider in meaning and includes legal compe- 
tency as well as other ability. [p. 266, col. 1.] 
Appeal .against.an order of the Court of 
the Subordinate Judge, Ramnad at Madura, 
in ‘Original Suit No. 129 of 1913 dated the 
25th Mareh 1918, ` 
7 Mesars, S. Srinivasa dyengar and N. 
Srintvasacharya, for the Appellants. 
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: Messrs. В, Sitarama How, A, Krishna. 
swami Atyar and 8. Muihiah Mudaliar, 
for the Respondents. 


JUDGMENT. 

Вренсев, J.— The plaintiff brought this cuit 
fora deelaration of his ба. ёо sucaced to the 
properties of Ponnusami Maniagar by virtue 
of his having been adopted by that individual 
and for resovering his share in the estate. 
The Subordinate Judge dismissed the suit 
holding that, as Ponnusami Maniagar was а 
ward undor the Court of Werda at the time 
of the adoption and as the Court of Wards 
had not sanstioned the alleged adoption, tho 
adoption, even if true, would. be invalid for 
want of the previous eonsent of the Oourt of 
Wards in writing as required by seation 25 of 
Regulation V of 1804. 

Seotion 25 of Regulation V of 1£04 de. 
elares: "It shall not be sompetent for dis. 
qualified land-holders ta "adopt  ehildern 
without the consent of the Court of Wards 
previously had in writing,” and seetion 4cf 
that Regulation deolares: "where minors may 
воввееа to inheritable property, they shall not 
in ary éase be somrotent to take obarge of or 
to administer their own affairs during the 
period of their minority and for the ‘better 
understancing thereof, the duration of 
minority shall, without exception, eontinne 
until the sompletion of the eighteenth year 
of age,” In 1875, the Indian Majority Aot 
was passed, and it provided under seetion 3 
that every minor of whose property the | 
snperintendence has been or stall be assum- 
ed by any Court of Warda shall be deemed to 
have attained his majority when he shall 
have completed his age of twenty one years 
and not before,” Then, the sestion goes on 
to provide that every other person domiailed 
in British India shall be deemed to have 
attained his majority when he shall have som- 
pleted his age of eighteen yearsand not before, 
lf this stood alone, the sonelusion of tke 
Subordinate Judge would be perfestly eorreeé 
and we shold have to support it, But «estion 
2 (a) of this Aet states, “nothing herein 
eontained shall affeet the «apasity of вру 
person to eat іп the following matters 
(namely) merriage, dower, divorse and adop- 
tion," 

Now, we see that 18 is the age of maiori 
for Wards of Court under vid Hier ied 
before Aet IX of 1875 was passed and it is the 
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aga. of majority for other persons under 
: Aat IX cf 1875, but when the Indian Majority 
Act was passed at a time. while Regulation 
V of 1804 was still in forse, its effest was 
to raise the age of majority from 18 to 21 for 
' minors whose estates were under the ad minis- 
tration of the Court of Wards for all pur- 
poses exespt for those matters referred to 
in seetion 2, The result is that, as regards 
questions of marriage, adoption, ete, the 
eapasity of minora is left untoushed by the 
Indian Majority Act, and it is as if the Aat had 
‘never been passed, in sush. matters the law 
stands exaotly as it stood before that piese 
of legislation was put on the Statute Book. 
It ia argued that the restriction upon adop- 
tion sontained in seation 25 of the Ragulatioa 
was introdueed not by reason of the age of 
the minor, but by reason of the fast that he 
is a disqualified’ owner ; but when the Aet 
of Majority does not extend the disqualifiea- 
tion of persons under the age of 21 to matters 
of marriage, adoption, ete, the effest is that 
anadoption made' by a person over 18 bui 
.under 21 without the eorísent of the Oourt 
.of Wards is not invalid. by reason of the 
Regulation. . The word вотреќепі’ in the 
Regulation implies legal sompeteney. The 
word ‘sapasity’ in the Aet is wider in mean- 
ing and ineludes legal sompeteney as well as 
other ability. 
‚ Mr. B. Siterama Row wished us to take the 
' view that the saving clause appearing as 
«gestion 2 of Ast IX of 1875 governs only 
the general provision in seetion 3 as to .8 
.years being the age of majority for ordinary 
persons, but not the: spesial provision as to 
«minors whose property is under the superin- 
tendense of the Court of Wards. I find it 
impossible. to make this, distinction when the 
` words in section 2 are “nothing: herein eon. 
tained shall affect.’ herein sontained muat 
mean sontained in ару part of this Aet, There 
‘are noapt words whieh may serve to restriet 
* ‘the applieation of sestion 2 to one part of the 
^ Aot while applying it to other portiors. 
Some additional pointe were raised before 
' ug by the learned Vakil for the "appellant as 
to the effest of the Majority Ast being only 
applisable to Regulations passed after 1897, 
. when the General Olauses Ast defined 
* епавішепі” and as to the application of the 
Оопг of Wards Regulation being only as 
governing the relations ‘between the Court 
~“of’ Wards and its’ wards.’ But’ it is not 
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nesessary to deal with these points, as on the 
first point the  appellant' is entitled to- 
gueseed. 

The result muat be that the suit whieh was 
dismissed, must 'be'remanded- for’ desisiop 
upon the other points arising in the ease. 
We deside nothing on'the' question of the 
plaintiff's age in this issue, or as -to other 
issues whieh have not been argued before us. 
These questions will: be’ determined by ‘the 
lower Court, 

: Qosts of the appellant and respondents 
‘Nos, 1 and 7 will abide the result and ‘be 
provided ‘for in the final deeree, The: 
appellant is entitled to a refund of Court-- 
fees paid by him on his appeal. . 

Ramesau, J.—I agree. 

Assuming that ‘the word “eapasity” 
should be sonstrued in the Majority Aet 
in its general sense 26, inherent or 
intrinsis capacity [Of. Ogden v. Ogden (1), 
Ohettt (Venugopal) v. Oheit (Venugopal) (2)] 
and that restraints on eapaeity may not boe 
properly déseribed as want of eapasity, still 
the extension of the restraint-on the eapasity 
to adopt in sestion 25 of the Court of Wards 
Regulation V of 1804 whieh is terminable at 
the age of 18, to the age ‘of 21, by the use of 
the Majority Aet in reading seetion 4. of the 
Court of. Wards Begulation and applying it 
first to the word ‘minor’ and then to "dis. 
qualified landholder” amounts to affesting the 
sapasity of the minor, Seetion 2 of the Ast 
therefore, applies. 

Other points argued. by the learned Vakil 
for ` the ` appellant, vizą (1) that the word 
‘enactment’ in seetion 3: of the Indian’ 
Majority Aet does not inelude a Regulation ' 
of the Madras Code; 

(2) that а general law sueh as the Ма. 
jority Act does поё affeet a spesial law like 
Regulation V of 1804, and ` 

. (3), that the effest of section 25 of the. 
Regulation is to make tbe- adoption voidabla - 
only at tie instanes of the Oourt of Wards 


: and not to make it void, -need not, therefore, ne 


sonsidered, 


M. ©. P. 


т, Р, . > Appeal allowed. 


o (190) P.46; 77 1, J. P.- 84; 97 L, T. 827, 24. 


EU P900) P. 67; 78 L. J. „Р, 23; 99 E. Т, 885; 68 
В. J, 163; 25 T: L, В. 146г | 


oe 
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FIRM OF SANTDAS DEVKISEENDAS V. FIRM OF NIDHANSING JAYABIRSING, 


SIND JUDICIAL OOMMISSIONER’S 
` COURT, 
: Civin Вот No, 261 or 1918, 
April 18, 1921, 
Fresent i —Mt, Kemp, A. J, C. 
` Fixy or SANTDAS DEVKISHENDAS— 
: PLAINTIFFS 
' versus... 


Fie оғ NIDHANSING JAVAHARSING | 


AND OTHERS— DEFENDANTS. 
Contract Act (IX of 1872), s. 78—Non-üelivery of 
goods contracted — Damages, assessment of: 


In an action for non-delivery or non-acceptance, 
of goods under & contract of sale, the law does nob 
take into account іп. estimating the damages any- 


thing that is accidental as between the plaintiff and" 


ihe. defendant,’ as, for instance, an intermediate 
contract entered into with.a third party for the 
purchase or sale of the goods. Гр; 267, col, 2.] 


Mr. Srikrishindas Lula, for the Plaintiff, 

Mr, Tahilram Mantram, for Defendants Nos, 
1 and 3, 

‘ Mr, Dipchand ‘Ohandumal,- 
No, 2. 


JUDGMENT,.—The only question in this 
suit is as to the rate to be adopted for 
the measure of damages for failure of delivery 
of 50 bales July 1917 eotton, The ргавбіве of 
taking delivery is a matter of eommon 
knowledge, The seller makes '' Mati Khari” 
on his buyer and the latter sends a delivery 
shit, т, e, a request to-the seller to deliver to 
the person named in the ahit. 

In the present ease defendanta sold to 
plaintiffs who sold to Oharatsing Attarsing 
who sold to one Jaawantrai. Jaswantrai 
issued the delivery ehit 1Чо, 300 to his seller 
Obaratsing Attarsing, who passed it on to 
the plaintiffs who gave it to the defendants, 
Defendants failed to deliver any eotton, 
Ordinarily, therefore, the damages to the 
plaintiffs is the difference between the 
market-rate and the oortract-rate on the 
due date and not the damages as between 
the market-rate on due date and the rate 
of plaintiff's eontrast with Oharatsing Attar- 
sing. Plaintiffs have elainied at a market. 
rate of Re. 40 per maund. But the defend. 
ants claim that plaintiffs have spttled their 
eontrast with Obaratsing at Ra. 37:4 0 per 
шаппа and the defendants say they should 
not be compelled to pay plaintiffs more loss 
thar they (plaintiffs) have aetually sustained, 
$.e, the rate for the mesure of daniages 
ahould be Rs; 37.7.0 per шаппа; 


for - Defendant 


` whieh they sould, if they had 
. appropriated ` to their contract of' sale to 


‘anything 


It is not suggested, nor is there anything 
to show, that defendants knew that plaintiffs 
had sold these bales of sotton to Charatsing 
Attarsing. Indeed, plaintiffs may have had 
another sontract of purshase for 50 bales 
ehosen, have 


Oharatsing Attarsing for all we know, 
Seetion 73 of the Contrast Ast lays down 
the rule for damages for breach of sontract, 
The applisation of that rule shows that the 
buyer sould not charge the seller with the 
loss sustained by breach of a contrast between 
the boyer anda third party, sonsequent on 
fhe sellers’ breash of his eontraet with 
the buyer, unless, at the time of contraet 


` between buyer and seller, the former’s eontrast 


with the third party was expressly bronght 
to the -knowledge of the seller, Similarly, 
the ‘defaulting celler eannot claim to take 
advantage of a reduetion of his liability 
prosured by the buyer who has sommitted 
default in Бія eontraet with a third party. 
The defendanta’ sontention on this point 
has been the subjest-.of judieial pronounee- 
ments so far, sueh as the leading ease of 
Hodoconachi v. Milburn (1) whioh was applied 
Бу -the House of Lords in the reeent ease of 
Williams v. Agius (2). Lord Esher in the 
former ease answered the argument in the 
following terse and unmistakeable language:—~ 
‘It is well settled that in an astion for 
non-delivery or non-aseeptanse of goods 
under а contrast of sale the law does not 
take into adeount in estimating the demages 
that is assidental as between 
the plaintiff and the defendant, as for 
instance, an intermediate sontrast entered 
into with a third party for the purehase or 
sale of the goods,” This view of the law 
has been quoted with approval in a anbsequent 
ease in England, Slater and Oo. v. Hoyle & 
Smith (3) and has further reseived the sane. 
tion of the Judieia] Committee in appeal from 
the Indian Courts; Muhammad Habib Ullah 
v. Bird & Oo, (4), Jamal з. Moolla Dawood 


(1) (1887) 18 Q. B. D. 67; 56 1, J. S B. 202; 66 
І, T. 694, 85 W. В. 241; 6 Asp. M. 0.1 

(2) (1914) A. C. 510; 88 L.J. К. hi Т. 110 Ly 
T. 968; 19 Com. Сав, 290; 58 S.J. 877; 30 Т. Le Е, 


851 

(3) (1920) 2 К. B. 11; 89 L. J, К. p 401; 122 L, 
T, 61l; 25 Com. Cas. 140; 36 T. L. R. 1 

t4; (1921) 37 T L. R. 405; 63 Ind. de 589; 43 А, 
257; 14 b. W. 860 (P, C.). 
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Sons and Oo. (0). In this respeet therefore, 
the prinsiple to be applied is the same in 
India as in England. 

lf, therefore, the defaulting seller cannot 
take advantage of a: contrast redueing his 
liability between his buyer and a third party, 
it is a fair deduotion that he cannot equally 
take sdvantage of в settlement effested 
between his buyer and the third party which 
has the effest of reducing the damages 
whioh the buyer has sustained thrcugh 
breach by the seller of his contrast with 
him. Ёо in this sase, the fast that plaintiffs 
settled their contrast with Oharatsing Attar. 
sing: at’ Rs, 37-4 0 affords the defendants no 
ground for sontending that the measure of 
the damages due by them to the plaintiffs 
should also be aalsvlated at that rate and 
not at: the market-rata of the due date. 

Nor was this the ease of the sale of a 
вресібв. artiole which: was the subjest-matter 
of both the sale and the sub-eale. I am, 
therefore, of opinion tha defendanta ara no} 
entitled to the rate of Rs, 37-4-0 for the 
measure cf the damages payable by them 
to the plaintiffs, 

Mr. Fatehehand йй the rate for July 
17 was Rs. 40 J, thereforo, allow damages at 
that rate. |} 

(The learned Additional Judieial Commis 
sioner then deereed tke ela'm.) 


Claim decresd; 


(5) 81 Ind. Саз. 949; 18-Bom, L. В. 315; 20 0 
R. 105; 20 M, L, J. 73; 14. A, D. J. 89; 19 M. Ls 
87; 3.1.90. 181; 93 С. L. J. 1874 (1916) 1 M. W, 
10; 41 ©. 493: 9 Наг. L. T. 8; 43 Т, A. 6 (Р, C.). 
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CALOUTTA HIGH COURT, 
Reragence оновЕ ÜogRT Fees ACT ix 
APPEAL FROM APPELLATE DgOREE No. 174 

or 1921. 
May 16, 1921. 

Present; —Justioe.Sir Asutosh Mookérjee, Kr! 
SAILENDRA NATH MITBRA-—-APPEZLY:Nr— 
RESPONDENT 
| VET8US 
RAM OHARAN PAL AND OTHERS, 

. Court Feés Act (VII of 1870) s. 7, (ху. th. (o).— 
Suits Valuation Act (Vil. of 1887),+ в, 8--Court-fee 


payable in suit for specific ger, formance of contract to 
grant lease—Principle, ; 


In order to determine the jurisdiction and the 
Couri.fee payable in a suit for вресійс performance 
of a contract to-grant a lease the suit must be first 
valued for payment of Court-fees in accordance with 
the rule embodied in section. 7, sub-section (a),- 
clause (c) of the Court Fees Act; then the value so 
determined for computation of Court-fees should be 
adopted as the value for purposes of jurisdiction, 
[p. 263, col. 2 7 

The right construction of section 8 of the Suits 
Valuation Act is, that the valuation for the purposes. 
of jurisdiction should, inthe cases mentioned there, 
follow and be the same as the valuation for Court- 
fees. (p. 269, col. 2.] 

The valaation for assessment of Court-fees: 
controls the valuation for purposes of jurisdiction. 
[p 269, col. 2.] 

Referenee under the Court Fees Aót in 
appeal from appellate deeree against the 
deeree of the Distrist Judge, Midnapur, 
dated the 4th Ostober 1920, affirming ‘that 
ofthe Subordinate Judge, Midnapar,” dated. 
the 23rd September 1916, 

Babu Baranastbass — Mooker ee, 
Appellant. 

Babu Ram Oharan Mitra, for the Govern- 


for the 


`~ ment. 


JUDGMENT.— This is a Referense under 
seation 5 cf the Court Fees Ast, in an 
appeal from an appellate deeree whieh arises 
out of а suit for врео: performanse of a 
eontract to grant & lease. The snit,. whieh 
was instituted on the 27th Augiist 1915 in 
tbe Court of the Subordinate Judge of Midha.’ 
pur, was valued at Re. 1,200 for the, purpose 
of determining the jurisdistion and at ‘Rs. 32 
for the purpose of payment of Oourt-fee. The 
elaim was deereed in the Ооп of first 
instanse and the first defendant was direstod 
to execute in favour of the plaintiffs à lease 
forthe disputed lind on a Exed réntal of 
Hs. 32, Oa appeal to the Distrist Judge, 
the deeision ofethe primary Octict was 
reversed on the 17ih January 1913 and the 
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` suit was. dismissed. On sesond appeal to 
this Court, the deeree ofthe Distrist Judge 
waa set aside and the ease was remanded for 
re-trial, After remand,. the District Judge 


re heard the appeal and effirmed the deerce 
of-the Oourt of first instanse. Against this 


deoree з eesond appeal has been preferred to. 


thia Court. The appeal has been valued at 
Rs, 32, whish is the amount of rent annually 
payable for the sontract of tenansy sought to 
be speeifieally enforsed, This valuation was 
based on section 7, sub-sestion (æ), olause 
(c) of the, Court Faes Aat. 
taken by the Stamp Reporter to the valuation 
оп the ground that, under seetion 8 of the 
Suits Valuation Ast, the’ Court-fee was 
payable on the value of the appeal as 
stated. for purposes of  jurisdiotion. As 


this view .was eontroverted on behalf of the: 
appellant, the matter was placed before the 


Taxing Ofiser, who referred the question 
to. the Obief. Justiee, as it was, in hia 
opinion, one of general: importanse. The 
determination of fhe point in eontroversy 
depends upon the 
sestion.7,-aub-sestion (x), elause (c) of the 
Court Fees: Aet and sestion 8 of the Suits 
Valuation Ast, 

Sostion 7,-eub-sestion (х), elause (c) of the 
Court. Fees. -Aet provides that the amount 
of feo»payable in a snit. for specifia per- 


formango ‘of в sontrast of lease shall be. 


e»mputed aosording to the aggregate amount 
of the fins or premium, if any, and of the 


rent agreed to be paid during the.firsí year. 


oft the term. Section 8 of the Suits Valuation 
Act provides that where, i in suits other than 


those referred to in the Court Fees Aot, 


1870, sestion 7, paragraphs V, VI, iX and 
paragraph X, elause (4), Соп сея ага 
payable ad valorem ander the Court Faas Act, 
1870, the value as determinable for the 
eomputation of Court fees aud the value for 
purposes , of jurisdiction shall be the паше. 
The, view taken by. the Stamp Reporter is, 


that, as the suit has been valued for purposes. 


of jurisdiction at В; 1,200, the value as 
determinable for iae — eompniation ` of 
Court. ‘fees must also be deemed to be 
By, i, 200. Iam.of opinion that this position 
sannot ba supported, as it ignores the 


provision in sssiion 7 of the Couct Faaa Aat? 


whish is breoaght into onfliet with the 


provision in sastion Bof the *Snite Valuation. 


M the eoustrustian pa upon gestion 


k At 
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Objeetion was 


true construction of. 


26.9 


5.0 the Saits Valuation Ast, namely, that 
the valuation for purposes of jurisdietion is. 
to be determined by ths; market.value of the 
property:and that valuation is to be taken 
for the purposes cf payment of Conrt. fees. 
were sorrest, the effeet would be to nullify 
the provisions of seotion 7 of the Court Fees 
Aet, The right sonstruetion of seetion 8 
of the Snits Valuation Aet is that the 
valuation for the purposes of jurisdietion 
should, in the sases mentioned there, follow 
and ba the same as ihe valuation for 
Oourt-fees. This view is supported by the 
desision in Har: Banker Dutt v. Кай 
Kumar Patra (1), whieh approved the 
earlier cases of Bat Vurunda Lakshmi у. 
Bat Manegavri (2) and Velu Goundan v. 
Kumeravelu Goundan (8). The prosedure to 
ba adopted, in sases of this charaeter is obvious; 
first value the suit for payment of Court.feea 
in ‘agoordanss with the rule embodied in 
section 7, sub.sestion (2), olause (c) of the 
Court Fees Aot; then adopt the value so 
determined for the somputation of Oourt.fees, 
as the value for purposes of jurisdistion. 
There is a manifest danger of sor&fiet 
batween ‘the- provisions of the two : Statutes 
if. the proeess is reversed; in other words, 
the substanes of the matter is that the 
valuation for assessment of Court-fees 
eontrola the valuation for , Purposes > of 
jurisdistion. I hold aseordingly: that, in the 
preeent ease, the value for the purpose of 
payment of Court-fees was ocrrestly assessed 
at Rs. 32 under sestian 7 of the Court l'ees 
Act and that the value for the purpose of 
jurisdietion із, consequently, only Вв. 82 
under segtion 8of the Suits Valuation Aat. 
This no doubt leads to the sonslusion that 
the suit was not instituted in the Court of 
tha lowest gradesompetent to try it, in 
eontravention of asestion $5 of the Civil. 
Prosadura Code: bat sestion 11 of the Suita 
Valnation Ast affords the plaintiffs’ adequate 
protestion: see also Nidhi Lal v, Mazhar 
Husain (4) and Matra Mondal у. Hari Mohun 
Mullick (5). In my opinion, the mamorandum 
of appeal bears the requisite amount of 


(1) 82 0. 784,9 0. W. М. 690. 
(2) 18 B. 207; 9 Ind. Dec. (к. s.) 646. 

` UO М. 289; 7 M. L. J. 30; 7 Ind, Dec, (x. в.) 
206 7 А, 230; A. W. N. (1835) 1; 4 Ind. Dec, ѓк,з.) 


452, 
‚ (8) 17 0, 168; 8 Ind, Deo, (y. sd) 042, 


é 
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Court-fees and muet, if otherwire 
be registered. 


B. N, 


Appeal ordered 
:-to be regtstered. 


. LAHORE HIGH COURT. 
Сит. Revision Petition No. 363 or 1921, 
November 18, 1921. 

Present ; —Mr. Justice Chevis, 
KHAIRATI——PrarNTIEE— 
PETITIONER 

| versus | 
UMAR DIN—DzrzNDANT— 
"RESPONDENT, 


Limitation Act (ІХ of 1908), ss. 8, Б, Sch. Tj Art. 164 
—Civil Procedure Code (Act V of '1908), s. 151— 


Application.to set aside ex parte decree—Eutension ef . 


time—Inherent power. 


Section 5 of the Limitation Act is not applieable 
to an application to set aside an ew parte decree, 


Section 161 of the Civil Procedure Code must not 
be used to defeat the imperative’ provisions of section 
8 of the Limitation Act 

Sonubai Baburao v Shivajirao Krishnarao, 60 Ind. 
Cas. 919; 45 В, 648; 28 -Bom, -L, R, 110, dissented 
from, . 


Petition, under sestion 44 of Ast IX оѓ 
1919, for revision of the order of the Distrist 
Judge, Hoshiarpur, dated the Ist February 
1921,. reversing . that of the Munsif, Second 


Olass, Hoshiarpur, dated the 23rd November. 


1920. 


. Sheikh Niae Muhammad, for the Petitioner. 
Mr. Ghulam Rasul, for the Respondent. 


JUDGMENT.—This is вп applieation by 
Khairati for revision of the order of the. 
District Judge of Hoshiarpur. The fasts ara 
as follows:- The petitioner lodged a suit 
against the respondent and the latter was 
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in order,- 


{1998 .: 


served in jail. The suit was deereed ez parte on | 
the 15th of November 1919. The respondent 
was released from jail on the 14th of May 
1920 and he filed an. applieation for setting 
aside the ex parie deeree оп the 15th of June 
1920. The first Court rightly held that no 
extension of the period of 30 days allowed by 
Artiele 164 of the Sehedule to the Limitation 
Aet sould be granted, and dismissed the 
&pplieation as time-barrad. The learned.. 
Distriet Judge, quoting Maharaj Narain v. 
Banoit (1), held that the provisions of sestion 

5 of the Limitation Ast eould be applied and 
that the application for setting aside the 
ex- parie deeree having been lodged within’ 
30 days of the respondent's release from jail 
should be regarded as within time. The 
Distriet Judge, therefore, set aside the ex parte 
deeree and ‘remanded -the «case for res , 
desision, : 


The ruling quoted by the learned Distrist’ `, 
Judge is no authority for tha view adopted: 
by him, This ruling merely lays down that’ 
sestion 5 of the Limitation Aet may be 
applied in cases where an appeal has been 
lodged after the period of limitation for 
appeal has expired, This, of "sourse, ia 
sorrest, for sestion 5 applies to appeals. It 
also applies to applieations for в review of 
judgment or for leave to appeal or any other ' . 
applieation to whieh the section may be made 
applisable by an enactment -or.rule -for the’ 
time being in foree. But, in the Punjab at 


- least, this gestion has not been made appli-: 


osble to applications under Artiele 164 of the’ 


. Sehedule to the Limitation Ast, and the- 


Munsif was quite right in refusing to allow 
any extension of time. Oonnsel for the re- 
spondent refers me to Sonubat Baburao v. 


` Shivajirao Krishnarao (2), whieh lays down 
-that the Court 


-bas inherent .power to 
re-open cases under sestion 151 of the Civil. 
Prosedure Code. With all respeet to thia 
ruling, І prefer to follow the rulings of this 
Court whish slearly lay down that sestion 151 
must not be used to. defeat the imperativa 
provisions of seetion 3 of the Limitation Aet : 
This seetion lays down that suits, appeals and 
applisations preferred after the pressribéd . . 
period of limitation shall be dismissed. 


(1) 145 P. L. R. 1904; 21 P, 'B,-1004. 
` (2) 60 Ind, Cas, 919; 45 В, 648; 28 Bora, р.Б. 110, `` 
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In:the present ease the period: of limitation 
presoribed expired before the applieation was 
made and the applisation is time-barred and 
must, therefore, be dismissed, no extension 
of time being allowable, as seotion 5 is not 
applieable,: 


' Finally, Counsel for the respondent "urges 
that- this Court should ‘not interfere in revi- 
sion in cases where the time-barred applieation 
‘has wrongly been held to ba within time ; but 
the present ease is one in whish the Dietriot 
‘Judge has wrongly upset a воггевё desision 
of the First Court dismissing the application 
as time-barred. It is not а ease in whieh a 
mistake .as to limitation has been made 
by. the Oourt of first instanos, Farther, 
Inote that the petitioner, aseording to the 
statements in his own applieation, - was re» 
leased from jail on the 14th of May 1920 and 
that the applisatiou for setting aside the 
ex ратів deeree’ was поё presented till the 
15th of June 1920, so that it cannot be said 
that the applieation was presented even 
within 30 days from his release from 
jail, 


Iassept this applieation for revision and, 
setting aside the order of the District Judge, 
I restare the order of the first Court dismiss» 
ing the application as -barred by time. The 
respondent” will pay’ eostas both in this Court. 
and in the Court of the District Judge. 


Ze K, 


Application accepted. 


MADRAS HIGH-COURT. 

APPEAL 1GAINST О»рккв No. 177 or 1920, 
September 14, 1921. 
Preseni;— Sir William Ayling, Kt., Од. 
Chief Justice, and Mr. Justice Odgers, 
GONTU APPIREDDI-—A»rPELLANT 
versus 
GONTU OHINNA APPIREDDI AND OTHERS 
— RESPONDENTS, 

Provincial Insolvency Act (V of 1920), ss. 7, 27 (1) 
and &8—Petition by creditor for adjudication and 
cancellation of ivansfers— Order cancelling sales by . 
insolvent, legality of. 


On a petition under section 7 of the Provincial 
Insolvenoy Act, 1920, for adjudication in insolvency, 
it is not competent to the Court by the same order 
adjudicating the debtor an insolvent to order cancel- 
lation of sales made by the insolvent immediately 
prior to the application, It is forthe Receiver to take 
action for the cancellation of the alienations under 
section 48 of the Act and not for the Court to do so 
on a petition for adjudication. [p. 272, col. 1.1 

Hemraj Champa Lall v. Ramkishen Ram, "38 Ind, 
Саз. 369;2 P.L J 101 atp. 107; 1P. L. W. 732; 
(1917) Pat. 38, followed. 

Khushhaliram v. Bholar Mal, 28 Ind. Cas, 578; 


- 87 A, 262; 18 A, L, J. 270, distinguished, 


Appeal against the order of the District 
Court, Guntur, dated 13th Mareh 1920, 
in Insolvenoy Petition No, 1 of 1919. 


| Mr. Ӯ, Ramadcss, for the Appellant, 


Mr, N, Вата Rao, for the Respondents. 


JUDGMENT,—In this aage two ereditora 
of one Ohindavaram Ramaya and of hia three 
undivided sons (respondents Nos. 1 to 4) 
petitioned (7) that they might be deslared 
insolvente, (i?) that sertain alienations 
made by respondents Nos. 1 to 4 in favour of 
the 5th respondent might be declared invalid 
and sanselled. The slienations took plaas 
about a month before the presentation 
of the petition whieh is dated 20th 
Desember 1918, The learned Distriet 
Judge heard the petition on 19th Marsh 
1920 and, in the same order, not only 
ad judisated respondents Nos. 1 to 4 insolvents 
but deslared the sale-deeds whieh witnessed 
the alienatione eaneslled. The aet of 
insolyensy alleged and proved against tha 
respondents Nos, lio 4 was these alienations 
under ssetion 6 (b) of the Provincial 
Insolveney Aot (V. of 192.) i.e, thay 
were held to be, transfers with intent tq 
defraud or delay ereditors. The petition 


à 
i 


‚99 


was presented- under sestion 7-апй the 


debtors were adjudisated under sestion 27 


(1) whieh runs thus: "If the Court does 
not, dismiss the , petition i shall make: an 
‚ order for adjudication.” There is, of sourse, 
no doubt that the learned Distriet Judge 
was justified in .making the order of 
adjudieation but- the question- is, was he 
right in going further and ordering the 
sanaellation of the sale-deeda .in: the same 
order, He. apparently. held. a detailed 
enquiry to whieh the vendor was a party; 
whereas one would ordinarily expest 
that.i& mush more summary · proeedure 
would, in the first instanee, meet.the.ease. 
The question is governed by section 53 
of the Aet whioh provides that  "sush 
transfers as are therein specified shall be 
voidable as against the Reosiver and may. 
ba anoniled by the Court." The seetion 


ecrtainly ‘aontemplates astion. by the 
Reesiyer. It is true that at the time the 
order for  eanesllation was, made the 


Reeeiver had not been appointed, but- he 
was eppointed leter -on the -same day. 
In: Hemra) Оһатра Lall v, Hamkishen Ram 
(1) it-.was held that until the 'Reseiver 
refuses or declines to ast no one else oan 
Чо во, besause he is the person. to set the 
proeeeding under seation 36 (now seotion 58) 
in motion, И . . 


We are inelined to respectfully adopt 
this decision. The other sasea cited ean be 
shortly dealt with. In Kauleshar Ram v. 
Bhawan Prasad (2) the Allahabad High Conrt 
held that a proseeding to set aside a 
transfer should be taken in the name of 
the Raoeiver, and that no proeseding 
should have been sommensed (by. the 
ereditors) until after the appointment of 
a Reeoiver. It may well. be that, when 
the Reseiver fails to move in the matter, 
a creditor may ' йо so, Nikka Mal v. Marwar 
Bank Limited (3). Even there the Court 
held that, in а case of fraudulent preference, 
the Ressiver should either apply ог һе 
& party, to the - -applieation, The desision 
in. Khushhalizam ' v. Blolar Mal (4), does 


“ay 88 Ind. Cas. 869; 2 P. L. J. 101 at p. 107; 
PLL. W. 782; (1917) Pat. 303. 

(2) 42 Ind. Сав. 845. . 

(8) 52 Ind. Cas, 188; 151 P. В, 1919, 

+ (4).28 Iud, Gas, 875; 87 A. 202; 19 A. L. J. 270, 
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: Court, 


5S 
“4 


[1522 


s 


not deal with tha guestioa at-all but 
simply ‘with the jurisdietion of an Insolveney 
There the Judge had referred, a ` 
ereditor alleging a- fstitious mortgage to 
a suit instead of enquiring into the question 
himself as the Оопгё held he was bound 
to do. It does not appear whether or 
not a Heeeiver had been. appointed in 
that ense, Saetion 4 of the Act whieh 
was auoted for the respondsnts is inserted 
for, the purpose of patting an end to the 
sonfliet of deeisions as tọ- whether pros 
seedings in the Insolvenoy Court soustitute 
ves iudicata or not. 


It appears to us that. what authority 
there is. all. points one way, tíc, that it 
is for the Reseiver to take astion uuder 
seetion 53 and not for the Court: to do 
во on а petition for adjadieation. We, 
aseordingly, set aside .that part of -the 
Distriet Judge's order which relates to the 
sanesllation of the sale deeds ta the 5th 
respondent, 


' No eosta inthis Court. © у, 


PMP ten 


i . “Appeal partly, allowed, 
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ILABI.BAZA EHAN ©, TAIBA BEGAM. 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Ex1001103 or Deorsa  APPRAL No. 32 OF 1991. . 
. Ostober 19, 1921. 
Present:—Mr. Daniels, J. ©, 
1LAHÍ RAZA KHAN-—DzrESDANT.— — 
APPALLANT ' 
versus ; 
Muiimmat TAIBA BEGAM —PrAlNTIFF Я 


— RESPONDENT, . . z 
Compromise decree—Time -fixed for compliance—_ 
Extension of time—Detree. dnd “compromise bearing, 
different dates= Tens; when: begins to тит: 


Where 8 compromise- -йгогвв. fixes : а period of . time: 
for the payment of a sum of money under it that 
period cannot” be’ extended „оп the ground of the, 
Courts being:closed onthe day fixed for payment 
when it was not necessary-under the- compromise, 
that the money should. bə. paid into Court, 

A compromise becomes ` operative when it is em., 
bodied in a deorce, and if ib fixes any -time for 
the doing of any ‘act, the’ time begins to ran not 
from the-date of the compromise, but from the date 
of the decree, 3 

: Appeal : ‘against an order of. the Distriet. ` 
Jadg e, Fszibàd, dated the 12th May 1921, 
eotrifiping an order of: the Munsif, иши, 
dated: the 12th Maroh 1991, 

Mr, Wast Basan, for the Appellant. 

Mr, Niamatullah, for the Raspondent. ` 

JUDGMENT.— The sole question іо: this: 
appeal is, whether the appellant eomplied with: 
the terms of а eompromise«déeree. The’ 
sj mpromise in question was filed on 19th 
Angust 1920 buf was not signed by the 
last of the parties till just before the 
end of August and was not embodied 
in the deeree in the suit until 31st August. 
By t е eompromise it was agreed that the 
appellant should pay a sum of Rs, 25 som: 
pengation to the plaintiff within four months 

‘from to-day”. The вош was not actually . 
paid until 4th January 1921, The Oourta ` 
Ware slosed on January lst and 2nd bnt 
opened ої the 3rd. Two points were argued 
in the Court below :— 

„ 2) Whether the four months -should be 
sonntod from 19th August or from 3lst 
ugust. 

г Whether, if the latter sontention is 
кокте. the appellant sufficiently complied ' 
with the desre» by tendering tho money on 
Srd January though he did not asinally pay | 
it till next day. 

The learned Distrist "dudes D found : 


against the eppellant on both "points, In ' 
is 
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this Court a further point bas been argued ' 


; оп behalf of the respondent, namely, that 


even if:the four months be sounted from 
; Auguet the 31st the appellant was not епу, ' 


: ed to avy extension of time on assount of 


. the “Courts being slosed on that day. 16. 
, appears to we that this. contention must, 
16 is eonseded that, neither seotion 
5 of the Limitation Aot, norseetion 10 of 
. the General Clauses Aet, applies and no law. 
has been shown. cr sudgesiod (apart from a 
genera] suggestion -that it would’ be 
. equitable) by whieh sueh an extension ean. 
he elaimed, It was not even necessary 
under _the. eompromise. that. the money: 
shculd be paid -into Oonrt,- The appellant: 
might have paid it to the opposite party. 
direet and eertified it to the Court afterwarda, , 
On the question of the date from whish, 
the four months should be counted I £m 
disposed to agree with the appellant, It 
Seems to me that the sompromise only; 
besame operative when it was E reset 
in the deoree, and that the word " to-day ” 
must be eonstrued as referring to the day 
ón whioh it besarġo actually effeotive. But. 
onthe ground already біғепвкей, I sonsider’ 
that the desision of the learned. Judge was 
éorreet and I aesordirgly dismiss the appeal, 
As'the póint now pressed was not urged in 
the Court below, I make no order as to costs: 
ot this appeal. 
ж.н, 7 ` 
t 


Appeal dismisied, 


OALOUTTA HIGH COURT, j 

f APPEAL FROM ORIGINAL Decree No. 414 ОЕ 
'"' 1918. 

April 14, 1921; 

Present:—Justise'Sir Asutosh Mookerjee, Kia, 

and Mr, Justice Buoklard. 

BHARAT RAMANOJa DAS MOHANT—' 

PEAINTiFE— APPELLANT | 


t 


і 


f 


e tertus 
` SARAT KAMINI DASI 4ND OTHERS— 
DEFENDANTE — RESPONDENTS, ` zi 
Tronsjer of Property Act (IV of 1832), s, 69 —Lis ё 
pendens—Consent-decree, if falla within scope of rule* 


1 


a 
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—"'Contentious suit,” meaning of —Suit originally cons 
tentious, tf ceases to be contentious, because itis compro« 
mised, 


* A consent-decres falla within the scope of the 
rule of lis pendens enunciated in section 52 of the 
Transfer of ‘Property Act. [p. 277, col. 1.] 

One acquiring interest pendente litein a proceed- 
ing whioh ia lis pendens is bound by the decree 
without regard toits form, or whether it is erroneous, 
and it'is immaterial that the relief granted in the 
suit is the result of agreement or compromise, 
excepi where it is the resul of fraud or collusion 
between the parties. [p, 277, col. 2.] 

In order to determine whether a snit is conten- 
tious within the meaning of section 52 of the Trans- 
fer of Property Act, the Oourt has to consider 
whether it is contentious in its origin and nature, 
The expression “gontentious suit" must be held to be 
used in'contradistinotion to a collusive suit in which 
there is no contest, [p. 276, col. 1.1 ° 

If a suit is not collusive, it cannot be maintained 
thab, though originally contentious, it ceases to .be 
contentious because it is compromised by the act 
of the parties. [p. 278, col, J,) ` 

. A decree is none- the- less a decree as defined by 
the Code of Civil Procedure, because it is based on 
acompromise and the legal effects of the decree 
contemplated by Order XXIII,-rule 3, Civil Pro- 
cedure Code, do not differ from the legal effects of 
& decree where the suit has been fought to the end, 
[р. 277, col. 1.] 
Appeal against a desree of the Subordinate 


Judge, Bankura, dated the 30th April, 1915, ` 


Mr. N. Sarkar, Dr. Jadu Nath Kanjilal, 
Babus Gopendra Nath Das and Вата Prosad 
Mooker, ee, for the Appellant, 

Babus Beptn Behary Ghose, Sib Ohandra 
- Palit, Bantim Ohandra Mukherjee and l'an. 
chanan Ghose, for the Respondents. 


JUDGMENT, 

Моокввјив, J,—This із an appeal by the 
plaintiff in a suit to enforse a mortgage- 
maeurity, exesuted in his favour on the 14th 
September 1906, by the first defendant, Raja 
Balabhadra Singh Deb, in respeet of what 
ig known as the Raipur Zemindary. Besides 
the. mortgagor, 85 other persons wera made 
parties to the suit in the Oourt below, on 
the allegation that they were subsequent 
epeumbranoers. They filed twelve separate 
written statements and raised numeroüs 
snestions whieh were embodied in fourteen - 


ismues, We are now eonserned with only one ` 


‘agt of defendants, nanfely, defendants Nos. 8 
“6019, who have been deseribed in these pro- 
~ seedings as the Rathis and the Datta, They 
‚`веб up. в mortgage for Ев, 75,000 exeouted 
“by the frat defendant in theirlfavour on ihe 
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28th January 1908. They eontended that 
the sesurity held by them, though subse. 
quent in point of lime, had priority over the 
mortgage in suit, by the appliestion of the 
dostrines of subrogation and lis pendens, The 
Subordinate Judge held that these defend. 
ants were entitled to the benefit of the rule . 
of 12 pendens, but that the principle of subro» 
gation was of no avail. In this view, the 
Subordinate Judge has granted the plaintiff 
a mortgage-deeree, subjeat to the mortgage 
in favour of the Rathi and the Dutt defend... 
ants to the extant of Бө, 71,000.only, On 
the present appeal the plaintiff has sontend: 
ed that the rule of lis pendens is of no. 
assistance to the, defendants, who have not 
only sontroverted this argument but have, 
aleo assailed the opinion expresced by the 
Subordinate Judge ав to the inapplisability 
of the principle of subrogation, To elusidate . 
the questions in sontroversy, it is nesessary 
to explain the sireumplanges whieh led up 
to the mortgage ret up by the Rathi and the 


- Dutt defendants, 


The Raipur Zemindari, whieh is the subjest-- 
matter of both the’ mortgages, originally 
belonged to one Harihar Singh whose name: 
appears in the following genealogical table; 
it ів alleged to have been an impartible Raj 
governed by the rule of primogeniture 
aescrding to the eustom of the eountry and: 
the urege of the family: 


HARIHAR SINGH, 
died 1849 
l 
Р fe: | j. 
* (Indra Singh, Lal Singh Mohar Singh 
died 1856, i à 
[First wife Ujjal- Balabhadra 
tkumari, died 1807, Singh, 


-Becond wife 
Nilkumari, died 1605, 


f 
“Resik, Radhasyam, 


Harihar Singh died in 1849; leaving three 
sons, Indra Singh, Lal Singh and Mohar 
Singh, Indra Singh, as the eldest; suascoded 
to the Raj, while his two brothers reseived 
maintenanse, Indra Singh died in 1855, 
leaving him surviving his two widows and 
two brothers? The first widow, Ujjalkumari, 
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died in 1867 and the sesond widow in 1905 
after the death of both Lal Singh and 
Mohar Singh, On the 12th January 1906, 
shortly after the death of  Nilkumari, 
Balabhadra Singh instituted a suit (Suit No. 
10 of 1908) for deelaration of his title to the 
Raipur Zamindari ani for resovery of posaes= 
sion thereof from various persons ineluding 
the Rathis and the Datts, who, he alleged, 
‚ Were wrongfully in oassupation under titles 
created by Nilkumari. The Rathis and the 


Dutts resisted the olaim on the allegation that. 
they had arquired an indefeasible title, first by- 


purohase at а sale held on the 20th January 


1891 in exesution of а desree, on a mortgage- 


granted on the 22nd April 1685 to one Tara- 
shand Pal by Nilkumari and Mohar Singh, 
and then again by a-purehase on the 20th 


January 1832 in execution of a prior morte 


gaga taken by one Kshetranath Mahapatra 
from the same mortgagors, The order-sheet 
in that suit, whieh has baen reseived in 
evidensa. in this litigation, makes it 
abundantly clear that the suit was contentious 
and was astively -prosesuted by both sides 
during many months. . When the issues had 
besna framed, the suit was, after the usual 
adjournnients, set down for trial on the 13th 
January 1908; on that date, onthe appli- 
sation of both parties, time was allowed to 
them till the 17th January to sompromise. 
On the date so fixed, it was reeorded that 
the oane had not been sompromised, and 
the trial aommeneed. The hearing proaaed- 
ed from day to day till the 23rd January 
xim the ease was adjourned in view of 

“talk of sompromise," Ultimately, on the 
28th January 1908, a sulenama (petition 
of eompromise) was filed on behalf of the 
plaintiff Balabhadra Singh and the Rathi 
and the Datt defendants as also an added 
defendant Brajalal Datt. The Court assept- 
ed the petition of compromise, but oould 
not forthwith make a deeres on the basis 
thereof, as there were other defendants 
who had not eompromised. The вазе was 
geeordingly dirested to proseed against the 
remaining defendants. On the 30th January, 
a sulenama was filed on behalf of the 
plaintiff and another defendant and was 
aseopted. The trial prosseded as against 
the other defendants who utilised, as appears 
from the order of the 14th February 
1908, the dosuments previously filed by the 
Rathi and the Dutt defendants. The pro- 
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ceedings were mush prolonged and tho hear- 
ing did no} soneslude till the 6th Marah 
1908, when judgment was reserved, On tha 
3ist Marsh 1908 judgment was delivered, 
and the suit was desresl, "parily in terms 


of sulenama and partly on sontest,” The 
desree thus made gave effast to the 
sompromise embodied in the petition 


presented on bahalf of the plaintiff and tha: 
Rathi and the Dati defendants on tha: 
28th January 1908. Tha desres resites: 
the terms of tha oompromiss whieh now’ 
require examination, 

The purport of the sompromise. was that. 
tha Rathi and the Datt defendants 
relinguished in favour of the ‘plaintiff 
whatever interest they had asquired in the 
Raipur Z zmindari, for a sonsideration of 
Rs. 71,000 whieh was sesured by а mortgaga 
of the 'Zəmindari, as the plaintiff was unable 
to pay the amount in eash. The petition of 
compromise  resites that this mortgage- 
bond had been exesuted on the sams date 
to sesure a sum of Rs, 75,000, made up of 
71,000: and an 
additional sash payment of Rs. 4,000; There 
is no room for sontroyersy that: ‘the «ompromise 
and the mortgage eonstituted one entire and 
indivisible transaction and that when the 
dearee of the Court, made on the Slat Marsh 
1908, give effest to the. compromise, it 

validated the whole eontrast between the 
parties inslusive of the mortgage, To take: 
any other view would be to sasrifies substanse: 
to form and to disintegrate vital elementa of 
the transastion whieh sould not, in the 
contemplation of the parties, have ever bsen 
regarded as other than inseparable in 
sharaster, The question thus emerges for 
sonsideration, whether the mortgage in suit, · 
exesnted on the 14th Saptemboer 1903 after 
the fnatitution on the 12th January 1906- 
of Suit No. 10 of 1906 for determination of 
the title to the hypothesated property, is 
affested, by virtue of the rule of lis pendens, by 
the aonsent-dearea in the title suit dated the 
“Sist Mareh 1908, whish insorporated and 
gave effest to the mortgage of tha 28th’ 
January 1908, The, Subordinate Judge has 
answered this question against the plaintiff 
apd we have now to sonsider whether his, 
eonslusion is well founded on priusiple, 

"The rule of lis pendens із enuneiated in 
gestion 52 of the Tranafer of Peaperty Ast i ір 
the following terms ;— 
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"During thé active preseention in sny: 
Ocurt havirg outhoriiy in British India, or 
established beyond the limits of British India: 


by the Governor Genefal in Couneil, of: а 
eontenticns sait cr prceesding in which any 
right tò immoveable property ів direstly and 
speeifigally'in question, the property eannot 


be transferred or otherwise dealt with by: 


. any parly to the suit or proeeading, во as to 
alfeat the rights of any otber party thereto 
under any desree or order which may ke 
made therein, exsept under the authority of the 
Court and on pueh terms as it may 
impose.” 
` Lhe déeieion of the. Jedieial Committee і in 
Fayar:Huiain vo Munshi Prog Narain (1) 
shows that, in order to determine whether a 


exit ів scntentious within the meaning of this: 


seetion, we have to eonsider whether it is 
eontentious in its crigin and rature, The 
‘@xpretsion< 
held ќо ‘be ueed in sontradietinstion to a 


sollusive snit in whish there is по eontest,’ 
arsuit of the rature deseribed by Lord: 


Brougham i in Bundon э. Becher (2). 


* A sentence is a јийівіа] determination c£ 
a eause agitated betwren real parties, р » 


which a real interest bas teen setiled.' 
crder to make a tentence thera must ie a 
тев] interest, a real argument, a real prosa. 
'snticn, a rea]. defense, a real deeision. Of 
all. theee requisites rmk'cre takes plase in 
the esce of a fraudülent: and collusive 
вой; there is no Judge, but a person 
invested - with the ersigna 
office, : 
fietiticus овое proposed to hin; there is 
mo party litigating, there is no 


tion.” 
: If. a ‘suit is not sollucive, it eacnct te 
maintained that, tbough originally gotten. 


tions, it ceases to'be contentious beeanee ` 


it is compromised by the aot of 
the parties,: This. view is supported - ty 
tbe deeision cf a Fall Вервһ of the 


Madras High Court in Annamalai Oketitar y. 
Malayands Арроуо Natk (8), where it was 


(1) 841. А. 102; 9 Bom. LR, 6EB; J1 О, W.N. 561; 
4 A. 1, 4. 344; 5 C. L, J. 563; 17 M. L, J, 22; 29 A; 


819 (P. 0.). 

(2) (1825) 8, Cl, & F. 479; 9 Bligh UN, в.) 532; 6 E. ` 
В. 1617 

ХА) 20 M, 456; IML т. 145 16 М, І, J 372 
(F. Ry 
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ecntentious evit” must then be 


of a jcedieisl 
is misemployed in’ listening' to'a' 
party” 
defendant; no real interest brought into ques.’ 
* Beope. 


: {1929 


ruled that the dostrine of l'e pendens as 
embodied in sestion 52o0f the Transfer of 
Property Act applies to transfers -effested 
during the pendensy of а eontentious suit Cr ` 
proeeeding, even when suah suit or prosesding: 
is subsequently compromised, and а desree: 
is passed in pursaanee ‘of впећ eompromize- 
not tainted by fraud or sollusion. The view 
was followad ‘in the sase of Mati Lal Pal 
v. £reo Nath Mitra (4) where Doas, J., quoted 
with approval the following observation of ^ 
Cbaneellor Searis of {һө Supreme Coart 
of California in Partridge v,” Shephard (5):: 
"We know nf no "good reason why a judg-' 
ment entered by. aonsent of parties, in & 
cause in whieh the Oonrt has jurisdietion' 
of the subjeet-matter and of.tbe partier, is’ 
less eíflie&sious than if entered after a trial! 
of the suit, It may be impeached hike: 
apy other. jndieial record by ‘evidense of a’ 
want of jurisdistion in the Court renderirg | 
it, by showing collusion between the parties : 
or by proof of fraud on tha pait of the party? 
offering the resord." The same position was ` 
affirmed in the oase of Tindodhan Chattericé- 
v. Trilekya Saran Sonyul (6) and had ^ been: 
recognised in the earlier desisiona in Nadurco- 
nissa Febee у, Aghur Ali* Ohowdhry (7), Rai“ 
Kislen Mookeriee wv. Radha Madbub Holdar: 
(8) aud Monohur v. Hurryhur (9). A similar : 
opinion was:expressed by Jenkins, О. J., in 
Krishnappa ч. Shivarpa (10). As was pointed : 
out by Subrahmania Ayyar, J.,in Annamalai : 
Chettiar y, Malayandi Appoyi Naik (3), #6 
generality of ihe words "under any’ deeree ? 
cr order made therein" in sestion 52 ‘of tke 
Transfer of Property Ast, upon their face, * Е 
lerd so support to the argument that a: 
eonsent-deerea does not fall within its \ 
lt is well known that a judgment : 
by consent or defaulb is as effective: ag ац 
estoppel betwsen the parties аа а judgment’ 
whereby the Ocurt exereiseo its mind on a? 
aontested oase; see South American y Mewican I 


i 


600 3 Tad, Саз. 698; 90.1, 7, 96; 130. W. Ñ | 


(5) (1886) 71 Cal, 470; i2 Facifió 48D. 
(6) 18 Ind, Cas. 17% 270. W. N. 413, 
(0)7W.R.103. - . ў 

(8) 21 W. R. 349, 

(9) 8 Shoms Report 23., B. OA 
410) 81 В, 398; 9 Bom, LR tad, ч ` UO 


t 
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Oo, In re (11), Bellcaira (The) (12), Nicholas 
V, Asphar (18), Raglakshmi Dasse v. Kaiyayant 
:Dases (14) and this ія во, even though, ns 
pointed out in Wentworth v, Bullen (15) and 
in Huddersfield Banking Co. v. Lister (10), 
the eonsent order is in  essenee only the 
order of the OConrt earrying ont an agres- 
ment between the parties, The essence of 
the matter is that a desree is none-the- 
Jens a deeree as defined by the Code of Civil 
Prosedure, beaause it із based on a eom- 
promise, and the legal effests of the decree 
eontemplated by Order XXII, ralo 3, Civil 
.Prceedure Code, do not differ from the 
legal effeats of а deerce where the suit has 
been fought to the end, When the Court 
makes а desree by aonsent if performs not 
a ministerial but a judisial funetion; the 
Court must be satisfied thatthe agresment 
or sompromise із lawful, and although the 
Üourt must record the entire agreement or 
sompromise, it ean pass a desree-in assord- 
ance therewith only in so far es it relates 
to the suit, OContejuently, the fast that a 
deeres is given in accordanss with terms 
whish have been ozme to hetween the partics 
daes not prevent tha  deeree from being 


the formal expression by the Court of an. 


edjudisation on a right elaimed от a defenee 
set np eonslusively determining the rights 
of the parties with regard to all or any 
of the matters in eontroversy in the suit, 
within the meaning of the definition eon. 
tainad in sestion 2 (2), Civil Prossdure Code, 
Ssetion 96 (3), on the other hand, makes i$ 
elear that a -desree passed with the son- 
sent of parties is a  dcores within the 
meaning of the Oode, It-;may also be 
maintained that, unless a esmpomisa is 
sollusive, the very fact that there is а 
eompromise shows that the suit was in its 
origin and nature вопіепііопе, otherwise there 
would be nothing to sompromise. In cur 
opinion, a eoncent decree falis within the 
scope of tke rals of lis pendens enuneiated 
in sestion 52 of the Transfer of Property 


(11) C895) 1 Ch 37; 64 L. J. Oh. 189, 12 R. 0 71 
L, T. 591; 43 W, R. 131. 
(12) (1835) 10 P. D. 16'; 85 L.J. P. 3; 5 1 
038; 34 W. R. 55. 
: (13) 21 C. 2:6; 12 Ind. Deo. (н. s.) 810. 
(14) 12 Ind. Cas, 464 38 C. 63), 
(15) 11829) 9 B. & 0. 840; 9 L. J, (o. s.) K. B. 33; 
109 E. R. 313; 33 В, В. 353. А 
(16) (1893) 2 Oh. 273; 61 L, J, Oh, 523; 12 В. 
831; 721. T. 703; 43 W. В 661. i 
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A similar view was adopted in the 
ease of London v. Morris (17) whera 
Shadwell, V. O.. held that a deeree takan 
pro confesso was binding оп. а purehaser 
who hadentered into a sontrast after the 
filing of the bill, and this was subsequently 
approved by Lord Broagham, L. О. See also 
Windham v, Windham (18). А similar rule 
has been recognised and frequently applied 
in the Courts of the United States, not 
as based. оп psoudliarities of statutory pro. 
visions, bus as founded on well.estab'ishe! 
prinsiplea of publis policy, namely, that the 
plaintiff would be liable to be defeated by 
the defendant’s alienation before the songent 
jadgment or deeree and would be driven to 
sommenee his prccaadings de noro, subjees 
again to be defeated by the same  eourse 
of proceeding, Oa this ground it has been 
repeatedly ruled that one asqairing interest 
pendenis lile in a prosseding whieh is lis 
gendens in bound by the deereo without regard 
to its form, or whether it is erroneous, and 
it is immateriel that the reliet granted in 
the suit is the result of agreement or eompro- 
mise, except where it is the resolt of fraud 
or collusion between the parties, Norris v. 
Ile (19),  Mellwrath у, Hollander (20), 
ao v. Shephard (5), Turner v. Bibh 
(21). 

Relianoa haa finally been plased on behalf of 
the appellant upon the.rnle enunciated іп the 
following terms by Sir Rishard Ocueh, O. J., in 
Kailas Ohandra Ghose v. Fulchand Jahuri (22), 
aa to the liability of a purchaser pendenis lite: 
" With regard to the question of lés pendens 
tbe dostrine appears to be this, that the 
alienes is bound by the proseedings in the 
suit after the alienation and before he beeomes 
а party, Then the question is by what 
prosecdings in the. suit is he bound? Is 
he bound by the proceedings whieh arire 
from the nature of the suit, and from the 
case set up, and the relief prayed in the 
bill, or-is he to be bound by any order 
whish the Court may be indueed by the 
parties to make in the eourseof the suit Р 
I ean find no authority whieh goes t the 


(17) (1832, 2 L. J. СЬ 35; 6 Sim 247; 53 E. R. 323. 

( 8) (1607) 2 Freeman 127; 2 Eq. Cas. Abr, 250; 
22 Ð, В. 11083. ^ 

(19) (1594? )52 TH, 180; 43 Am. St. Rep. 238. 

120) (1880) 74 Missouri 105; 39 Am, Rep. 484 

(21) 11876) 69 Missouri 342. 

(22) 8 B. I}. R. 474 2 W. R, Sap, 528, 
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‘extent of saying’ that, beeause he does not 
think fitto beeome a party to the suit, he 
ів to be bound by any order whatever that 
‘may be made, It seems to me that he ought 
‘only~ to be bound by proseedings whieh, from 
the nature of the suit, and the relief prayed, 
‘he might expeet would take plase and if 
there had been бо notiee in this sase, it 
might have been nesessary for us to determine 
what is -tho preeise effect of iis pendens, But 
this need not now һе -determined. Praoti- 
eally, there is no substantial differenee bet- 
‘ween lis pendens,.and having notiee of the 
suit, He would be equally bound by them, 
and not more by one than by the other, ” 
These observations were quoted with sp- 
proval by Pontifex, Ј,, in Kasumunnissa Bibes 
v. Nelraina (23), ahd by Banerjee, J., inKishory 
Mohun v. Mahomed Muzafar Hossein (24) whish, 
it may be noted, was deeided on another 
ground on appeal to the Judisial Committee: 
Mahomed .Mosuffer Hossein у. Kishori Mohun 
Roy (25), - With regard to the role enunsiat. 
ed by Cousb, O. J., in Kailas Chandra Qhese 
v. Fulchand: Jahuri (22), two points must 
not be overlooked. In the first plaoe, the 
ease was desided long before the Transfer 
of Property Act was plaeed on the Statute 
Beok, .and: it would be opposed to well. 
resognised principles of  eonsiruetion of 
Statutes. to attempt to engraft on  seetion 
52: qualifieations or restrictions поё 
justified .by . its language but diseoverable 
from. pre-existing. judieial prc nouneements, 
Sueh an attempt would be open to emphatie 
condemnation; see the judgment of Lord 
Hersehell in Bank of England v. Vagliano 
(26) and the. judgment of the Fall Boneh 
of this Court in Uttam Ohandra у. Ваз Krishna 
(27), in. the seeond place, ав bas been 
frequently pointed ont, for example, in 
Annamalai Uhettiar v. Malayandi Appaya 
Naik (3) and Tinoodhan Chatterjee v. Trilokya 
Saran Sanyal (6), the rule laid down by 
Cotieh, O, J,, is not in aesord with the earlier 


(28) 8 O. 79 at p. 86,90, È. В, 178; 10 C. L. R.118; 
4 Ind. Deo. (х в.) 51. 

(24) 18 C. 188; 9 Ind; Dec. (x. в.) 126 
` (25) 22 I. A. 129 (P. 0.); 22 C. 908; 6 M, L. J. 
101; 6 Sar. P. О. J, 683; 11 Ind, Deo, ‚н. s.) 602. 

(268): (1891) App. Cas. 107 at p, 145; 64 L. Т, 363; 
60 L. J. Q. B. 145; 89 W. В, 667; 55 J. P. 676. 

(27) 56 Ind, Cas. 15%; 47 0. 877; 31 C. L. J. 98; 24 
6. ү, х. 22, 7 `7 
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desision of this Court in Naduroontssa Bebee 
v. Aghur Ali Ohowdhry (7), and indeed a 
different rule was subsequently laid down 
by Оопеһ, O. J; himself in the ease of 
Rajhishen Mooker:es v. Radha Madhub Holdar 
(8) where the dostrine of Kis pendens ‘was 
applied to a purahase pending a suit whieh 
terminated in a sdnsent-desree. 

Bat if, notwitstanding the ‘somprehensivéd 
terms of: seetión 52 of the Transfer of Prop- 
erty Ast, we ` adopt the restristed rule 
enunsiated by Sir Rioband Conch in atlas 
Ohandra Ghose ‘у.  Fulchand Jahuri (22) 
and embark upon an enquiry as to whether 
the deeree made by consent was sueh as 
the plaintiff might; from the nature cf tha 
suit‘ and the relief prayed for therein, expeet 
would take plaee, the result ie of no ‘dvail 
io him, The deeree -whieh жав. aetually 
made on sompromise was inessenee a deereé 
whieh might, even after eontest, have been 
iade in favour of the plaintiff in that suit 
(now the first defendant in this litigation); 
He sought to recover the Raipur Ziamindari 
on the allegation that the Rathis and the 


'Dutts were in oseupation under a title ine 


operative against him  besaure ereated by 
a limited owner, as Nilkumari was, with or 
without the soneurrenee of а future possible 
«laimant, in the position of Mohar Singh. A- 
suit of this deseription may well be regarded: 
88 в ease of excessive alienation bya limited 
owner, and may terminate in a deeree for 
possession in favour of the ultimate owner, 
subjeet to reeoupment, partial or entire, of 
the advanees made by the ereditor, Instanees: 
of sush deerees may be found in the desisions: 


of the Judieia] Committee in Moulvie 
Mohamed Shumsool- Heoda v. Shewukram 
(28), . Deziuy Commissioner of Kheri 


v. Khanjan Singh (29) and Bhagwat Dayal 
v. Debt Dayal (30). Thej substance of ihe 
matter is that the sompromise deeree was of 
the same type as the sonditional deeree, such 
as may be and is often made in suite by rever-' 
sioners, where the alienation by в limited 
owner is set aside on equitable terms, We 
are of opinion, sonsequently, that even aeeord« 

(28) 21. A. 7; 14 B. L. R, 226 (P. 0; 22 W. R. 


409; 8 Sar. P. О. J, 405; 3 Buth. P. C. J; 43. x 
(39) 84 І. 4. 72; 9 Bom. L, Е. 591; 6 O: L. J. 3444 


110. W. N. 414, 4 А. L. J. 232; 2 M.L. T, 145; 17 . _ 


M. L, J. 283; 29 4. 831; 10 О, О. 117. 

(80) 86 І. A. 48; 85 O. 420; 7 О. L J. 885; 12 О, W,- 
N.993; 18 M. L. J. 100; 5 A. L. J, 184; 14 Bur, L, В, 
49; 8 M, L. T, 344; 10 Bom, І, В. 230 (Р, C.). 
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ing tothe test formulated by Sir Rishard 
Coush, the plaintiff must bs held bound by the 
dostrine of lis pendens, 


Tf, then, there is no eseaps from the 
vonelusion that the plaintiff ia bound by the 
rule of lis pendens enunsiated in sestion 52 of 
the Transfer of Property Act, the mortgage 
ereated in his favour by the first defendant on 
the 14th Saptember 1906, after the latter had 
instituted the suit for establishment of title 
on the 12th January 1906, must be deemed 
to have been affested by the eonsent desrea 
made therein, That desree gave effect to the 
mortgaga of the 226 January 1908 whieh 
wasa eomponent part of the desres even 
though not made enforesable thereby. This ів 
elear from deoisions of the Judisial Committee 
in Pranal Anni v. Lakshmi Anni (31) and 
Hemanta Kumari. Debi v, Midnapore Zemiadar? 
Оо, (32). Indeed, to validate the mortgage 
in favour of the plaintiff, quite as mush asthe 
mortgage in favour of the Rathis aud the 
Dutta, it was essential that the title of the 
mortgagor.should be establishad, and that 
resuli was aesomplishsd only by the eonsent 
deeree of the 31st Marah 1908, whieh afficmed 
the agreement of the 28th January 1908, 
inelusive of the mortgage somprised therein 
ав an integral somponent  elemant, As 
between the plaintiff and his mortgagor (the. 
first defendant) the prinsipla of estoppal 
may apply and tha after-deqaired title 
of the mortgagor may ba madeto inura 
to the mortgages, but the ease ii othecewise 
as between the first defendant and the Rathis 
aud the Datts mortgagees, Tho ease of а 
mortgage given bask by the purehaser to 
the vendor of an estate stands upon a footing 
of its own. While it is truo that, where 
money is loaned or something equivalent 
done, upon the sesurity of a mortgage in fee 
with general warranty, the mortgagor sannot 
set up an after-aequired estate againet the 
unsatis&ed mortgages; it is equally true that, 
where the transaetion is simply a purehase, 
with sush niortgage bask to sesira payment 
of the purehase money, the rule does not 
apply. We are, sonsequently, of opinion that 
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the Subordinate Judge has eorrestly held that 
the mortgage in suit must bs postponed to 
the mortgage in favour of the Rathis and the 
Datts. Tho plaintiff, 16 is satisfaetory to 
find, eannot make a raal grievanee of this 
eonelusion; for, ав the Subordinate Judge has 
observed, there із overwhelming evidonee 
that the compromise was brought abont by 
the plaintiff himself: it was he who was the 
virtual plaintiff in the other suit in the eloak 
of Balabhadra and employed his own men 
and money aetivaly to prosesute the suit, 
The eompramise whieh be thus brought about 
ineluded the mortgage with its express reeital 
that the eharge thereunder would have 
priority over all other eharges. The plaintiff 
eannot now very well eomplain when it 
transpires that this is preeisely the result 
of tho applieation of the rule of is 
pendens, 

In view of our deeision upon the question 
of lis pendens, it ia unnesessary to express an 
opinion проп the question of the applieability 
of the prinsiple of subrogation, whieh has доб 
reseived adequate eonsideration from the 
Sabordinate Jadge. We may add that if it 
were necessary to determine the question of 
subrogation, a fuller investigation of the 
relevant fasta than what is eontained in 
the judgment of the lower Coart would bs 
essential. ; 


‘The result is, that the deeree of tha 
Sab»rdinate Judge із affiemed and this 
appeal dismissed with soste. Tha eroas. 


objestions eannot be seriously maintained and 
are dismissed without eosts. 
Вооксляо, J.—Lagres. | 
B, N. ! 
Appeal and Oross-obyections dismisse2, 


(81) 26 I. A. 101; 22 M, 608; 1 Bom. L. R. 894 8 ` 


`0, W.N. 485; 9 M. L. J. 147; 7 Sar. P. ; 
“Ind. Deo, (x. в.) 863 (P, C.). ERU NS 
82) 58 Ind. Cas, 534; 46 І. A. 240; %7 С. 485; BL 
C, L. J, 298; 87. M, L. J.525 17 A. L. J. 1117; 24 0. 
W. N. 177; (1920) M. W. N. 68; 27 M. L. T. 42; 1 
L, W, 301; 22 Bom, L. R, 488 (P. С.), Se 
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TEIPURANA BEXTHAFATI RAO DORA Y, ROKKAM VENKANNA DORA, 


MADRAS лү COURT, 
FULL BENCH. 


' ee Oii ер Nos, 383 anD 384 oF 
f . 1920, 
t : January, 5, 1921. 
I Prisent: —Sir Walter Salis Sshwebe, KT.,', 
i — ':Ohief Justice, Mr. Justiss Ooutts- 
“Drotter and Mr, Justice Kumaraswami , 
у Sestri, 
б. Ix 8. А, Nos, 383 or 1920 
> TRIPURANA SEETHAPATI RAO 
! : DORA—Pratnnive— APPELLANT 
4 tersus 
i ROKKAM VENKANNA DORA 
-ARD OTHERS—~Derenpaxts Nos, 7 то 14вир 16 
| то 18— RESPONDENT, 
е In 8, А. No. 384 оғ 1920 
i -TRIPURANA SEETHAPATI RAO 
ROSA Бии Sree 
` tersus 
DABBIRU SURYA NARAYANA 
PATNAIDU ахр OTRERS-— DSFENDANTS 
Nos, 4 то 15—RESPONDENTS, - 


^ Evidence Act (I of 1872), ss, 85, 40 to 43—Judg- 
oe not inter-partes, recitals in, admissibility of. 


: ТА recital i ina jugment not inter partes of a relevant 
act i is not admissible’in evidence under section 85 
of tlie"Evidence Act. [p. 282, col. J; p. 285, col, 1.] - 

`v Казі Nath Pal v. Jagat Kisore Acharjee, 35 Ind, Cas, 
298; 20 О. W. N. 643; 23 О, І, J. 683 at p. 585 


`, followed. 


` Cáse-law considered, 


' Sesond appeals against the deorees of the 
Distrist Court, Ganjam, at Berhampore, 
in Appeal Suits Nos. 82°.and 55 of 1918, 
respsetively, preferred against the deeree of 
the Court of the Temporary Subordinate 
Jüdge, Ganjam, at Berkampore, in Original 
Suit No, 56 of 1916. : 


“These second appeals soming on for hear- 
ing on the 29th of April 1921, and on 
the 3rd and 4th of May 1921, upon 


perusing the judgments and desrees of the : 


Oourt of - 
pode . judgments is eontained in seetion 43, Indian 


lower Appellate Oourt and the 
first insfanee and the material papers 
in the ease, and upon hearing the arga- 
ments of Messrs. К. P. M. Menon and О, 
Sambasiva Rao, for the Appellant in both 
eases and of Мг. О. 9,  Venkatachariar, 
for the 9th Respondent in  Sesond 
Appeal No. 8:3 of 1920 and cf Mr. H, 
Suryanarayana, for the Respondents Nos, 1 
to 9 and 11 in Second Appeal No, 383 of 
1920 and for Respondents Nos, 1 and 3 to 


129 in Sesond Appeal No. 334 of 1920 ard 
‘the TOth "Respondent in -Sesond Appeal 
‚Мо. 883 of 1920. having died and. his legal re- 
prerentativé not having been brought on 
reeord within the time allowed by Jaw and the 
2nd Réeapondent i in Sesond Appeal No. 384 of 
1520 not appearing in person- or by Pleader, 
and the саев ‘having stood  oyer for 
eonsideration ^ till the. 9:h day of May 
1291 the Court (Ayling and Odgers, JJ.) 
made the following 


; ORDER OF. REFERENCE TO A FULL 
‘ · BENOH, . 


Tke only question argued before us 
in thece sesond appeals is, whether the 


' . lower Appellate Court was right in treat. 


ing as inadmissible in evidenee a jadgment 
in eertain summary suits (Exhibit B). 
There suits were not between the present 
parties or ‘their predesessors-in-title and 
the only importance of the judgment son. 
sistas- in а reeital therein that a sertain R. 
Chendramma died on 3rd May 1601, There 
is nothing in the judgment toshow on what 
thia recital is based, The fast of Chendram- 
ma’s death was undisputed and it may be that 
both sidesagreed as to the date, 
date itself was immaterial for the suits 


_ turned on the simple question of whether 


OChendramma had, while alive, alienated 
her property. to third parties во as to deprive 


the plaintiff in that suit of the right of 
:suesession. 


The dateof В. Ohendramma’s 
death is relevant to the question of limitation 
raised in the present seeond appeals : and 
Mr, К. P, M, Menon for appellant eontendá 
that the recital in the. judgment is admis. 
Bible in evidenee under section 35, Indian 


‘Evidence Aot, as anentryin an offisial reeord 
.made by а publie servant in the dissharge of 


his official duty. 
The general rule as to the relevaney cf 


Hvidense Act; Respondents Vakil arguer, 
relying on this sestion as well as on the 
ruling of the Osleutta High Oourt in Kost 
Nath Pal v. Jagat Kisore Acharjee (1), thet 
reeitala in 6 judgment not inier parie: aro not 


relevant, He has also drawnour attention 
a e 


(1) 88 Ind, Cas 238, 20 C. W. N. 648; 23 Ọ. L. J. 
583 at р. 685, 


Bat the — 
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TRIPUEANA ВЕКТНАРАТІ BLO DORA v. ROKKAM VENKANNA DORA. 


«to в. resent ease, Ram Parkash Das E Anand 

Das. (2) in whioh their Lordships of tke 
Privy Ccuneil | appear .to teke the same 
;view. The passage referred is at page 720% 
of the report. and there has Ecen some dige 
,eussion before us of its meanibg: but we 
understand . their Lordships’ to say that a 
1esitalin the Magistrate’s judgment of a 
relevant admission is not relevant evidence 
‘of the faet of that admiesion. If that be 
‘ac, the eame prinsipla would cover the 
present ease. 

This is thé view to whieh we ineline, but 
Mr. Menon has pressed us with the desisions 
in Parbutty Dassi ү, Purno Ohunder Singh 
(3) and in three sares of this Court Eyzihamma 
у; Avulia (4), Thama v, Kondan (5) ‘and 
p sac Ayyangar. v. Bajagopala Ayyangar 
(0. - 

If the Caleutta ase stood alone, we 
shonld feel no great diffienlty, It is not 


binding on us ; and its correctness has been. 


doubted in subsequent decisions of the 
‘same Court [ Vide Ram Sunder Gope v. Haribala 
Dhult (7)). 16: is, moreover, possible to 
distinguish it on the. ground that the 
` entry of an abstraet of the pleadings in the 
‘deeree i in that ease (whieh it was sought to 
put in evidense) was enjoined by spesiüe 
Cireular Orders binding on the Court 
whieh passed the deeree. In our ease, the 
. only provision as to the eontents of the 
judgment is that of seetion 68 of the Rent 
"Reoovery Act, whieh simply says that the 
judgment shall eontain the reasors for the 
‘game, 16 would be diffisult to bring this 
:wesital cf date under the Кед of reasons for 
the judgment. 

The deoisions of our own Court, however, 
‘gland on a different footing; and even if it 
"ere possible to distinguish them we think 
the point is of anush general importanee that 
its deeision by a Full Bench is desirable. 


© (2) 38 Ind. Cas. 688; 48 О, тол; 20 O. W. N. 802; 
14 A. L. J. 621; (1916) І М. W., N.408; 81 М.І, J. 1; 
A8 Bom. L. В, 460; 8 L. W, 656; 24 C. T. J. 118; 20 
м. L. T. 207, 48 L A. 78 (P. C.). 
© (8) 8 C. 586; 4 Ind. Deo. (н. в.) 1088, 
+ (4) 15 M. 19; 6 Ind Dec. (м s.: 363, 
(5) 15 M. 378; 5 Ind. Deo. (м. s.) 616. ЕС 
4019 18 M, 74; 4 M. L; J. 212; 6 Ind. Deo, (х.- s.) 


a 87 Ind, Cas, 911. • 
7% Page of 43, 0,—[ Ed. 1. 


We find somo diffisulty in understanding 
the first ease, Byathamma v. Avulla (4). The 
learned Judges say that the desision in Par. 
butiy Dażsi v. Purto Ohunder Singh (3) applier, 
and name seefion 35 as the sestion under 
whioh the entry is applienble but the reason. 
ing at the top of page 24 applies rather to 
sestion 13 and this is the sestion dealt 
with in the Madras oaee whieh they rely on 
[ Bamasom? v. Appavu (8)]. 


The judgment in the seeond ense [Thama v. 


‘kondan (5)] does not dissuss the point bot 


follows the earlier deoision and states the 
resital of an admission in a judgment is 
relevant under seetion 35, z. e., to prove the 
admission. 

The ju£gment in the third ease [ Krishna. 
samt Ayyangar v. Rajagopala Ayyangar (6) \ is 
to the same effeet. 

It has been suggested that the ease of 
admission may be different from that of other 
relevant fasts; buf we бап find no basie for 
auch a diatinstion in sestion 35, 

We, therefore, refer the following quostion 
for the decision of a Full Benob:— 

Is в recitalina judgment not inter paries 
of & relevant fast admissible in evidenee 
under sestion 35, Indian Evidenee Aot Р 

These sesond appeals eame on before a Fall 
Beneh cn the 16th and 18th Desember 1921. 

Messrs. К, P. M. Menon and О, Sambanva 
Бао, for the Appellant.— Under sestion 35 
of the Evidenee Act tho resital as to 
date of a percon’s death, though not inter 
partes is admissible, A judgment ie a 
publie resord prepared by the Judge. 
Statements in the judgment gre akin to 
entries made by public servants in publie 
resords, The admissibility of reeitals in judg- 
ments do turn on whether they are inier partes, 
Partutty Dassi v, lurno Ohunder Singh (3), 
Byathamma v. A:ulla (4), Thama v. Kondan 
(5), Krishnasami Ayyangar v. Rajagopala 
Ayyangar (6). 

. Mesers, О. 8. Venkatacharviar and Н, 
Suryanarayana, for the Respondents,— 
We have to look to sections 40 to 43 
cf the Ind&in Evidence Aet to determine 
the relevaney of siatemen!s eontaived in 
judgmenis. Judgments not inter partes nie 
noteviderse, Seeticn 35 bas no applieation. 


.. (6) 12 M, 9; 18 Ind Jur. 16; 4 Ind Dec. (м, в.) 85, 
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Kasi Noth Pal v. Jagat Kisore Acharjes 
(1) and Ram Parkash Das v. Anand Das (2). 


OPINION, 

. Soawass, О. J.— In this ease I had the 

opportunity of reading the judgment of 
Mr, Kuviaraswami Sastri, J., and I agree with 
him entirely. 

Courts Твоттев, J.—I agree. 

KuMARAEWAXI SasrRt, J.—The question re- 
ferred to us for determination is, whether а 
reeital in a judgment not snier partes of а 
relevant faet is admissible in evidenee under 
section 85 of the Evidenee Act, The suit 
wos filed by the  plaintiff-appellant to 
resover the immoveable properties specified 
in the plaint on the ground that he pur- 
whased them from the reversionary heirs of 
one Adinarayanaon whose death his mother 
Ohandramma succeeded to: a limited estate 
&onferred on her by Hindu Law as mother of 
the last male owner. Chandramma alienated 
the properties and the suit to reeover the prop- 
erties from thealienees had to be filed within 
twelve years from tke date of Ohandram: 
ma's death under Artiele 141 of the Limitation 
Aet, IX cf 108. Аз {һе defendant pleaded 
that the suit was barred by limitation, 
the date of Chandremme's death besame 
material and the plaintiff alleged that she 
died on the 3rd of May 1904, while the 
ease for defendants was that she died in 
February 1904, and notin May 1904, aud that 
the suit was barred as it was filed more than 
19 years from February 1904, Ор Ohand. 
ramma’s death the father of the seeond defend- 
ant in this suit filed a suit in the Revenue 
Court against sertain tenants for the pur- 
pose of aeceptanoe of paltos and muchilikas 
ander the Rent  Hesovery Act, VIII 
of 1:65. The suit was dismisred,: but in 
the judgment there is a statement mada 
by the Judge that Chandramma died on 
the 3rd of May 19C4. The only evidenee 
let in by the plaintiff as to the date of 
death of Ohandramma was the statement in 
the judgment, whish is filed as Exhibit B 
in the dase. The Subordinate Judge was 
of opinicn that this statement was relevant 
4о. prove the issue as to the date of death 
of Chandramma and, acting upon it, he held 
that Ohendramma died within twelve years 
before the date of the suit and that, there- 
fore, it was not barred by limitation. On 
appeal, the Distriei Judge was. of opinion 


that the statement in’ а 
ínter. partes was not evidenee, He believed 
the evidense of the defendants’ witnesses 
and dismissed the plaintiff'sssuit as barred 
by limitation. In sesond appeal the point 
raised is that the resital of the date of 
death in the judgment was evidense under 
seetion 35 of the Evidenee Aet and that 
the Distriet Judge was wrong in rejesting 
it as irrelevant. Thea eontention of Mr. К, 
'P. M. Menon, for the appellant is that a 
judgment is a publie record within the 
meaning of sestion 74 of the Evidenee Ast, 
that a Judge is a publis servant and when 


judgment not 


Һе writes a judgment, he makes a publie 


resord, and that a statement in a judgment 
is, therefore, an entry made by в publie 
servant in a publie resord, whieh, if it 
relates to a relevant fast, would be evidense 
under sestion 35, irrespeetive of whether the 
judgment in whieh the statement oeseure, 
is or is not between the same parties, In 
support of his argument he referato the 
desisions in Parbutiy Dassi v. Purno Ohunder 
Singh (3), Byathamma v. Avulla (4), 1haina v. 
Kondan (5) ard Xrishnasamt Ayyangar v. 
Rajogopala Ayyangar (6), For the respond. 
ents it is eontended that thé relevaney of 
judgments is governed by sestions 40 to 43 
of the Evidence Ast and that a judgment 
not infer paries is not evideree, Referense 
has been made to Кағ Nath Pal у. Јад“. 
Kirore Acharjea (1) and the observations of the 
Privy Couusil in Ram Parkask Das v. Anand 
Das (2). I am of opinion that sestion 35 
has no applieation to judgments and that 
a judgment whieh would not be admissible 
under sections 40 to 43 of the Evidenee 
„Aet would not  beeomé relevant merely 
besause it eontains a etatement as to а 
fast whieh is in issue or relevant in a suit 
between persons who are not patties or 
privies. Sestions 40 to 44, of thé Evidenea 
Aet deal with the relevaney of judgments 
in Oourts of justiee, Seetion 40 enasta that 
the existenée of any judgment, order or 
deeree whieh by law prevents any Court 
from taking éognizanee of 4 suit or holding 
a trial is а relevant faot when the question 
is whether  sueh Oourt ought to take 
eogn' zanse of воен süit or to bold sueh 
trial; Seetion ål- deala with: fidal judg- 
ments, orders and deerees in the exereise 
of Probate, Matrimonial, Admiralty . or 
Insolvency jurisdistion,-or- what is known 
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‘as judgments ín rem and states that sueh 
‘judgments, orders or deereesare sonslusive 
‘proof of the matters spesified in the sestion, 
‘and, by virtve of that section of the Aet, 
'evidenae would ‘not be allowed to disprove 
those matters. Section 42 refers to judgments 
‘relating to matters of a publie nature relevant 
"to ‘the enquiry ‘and states that -aush judg- 
‘ments, though evidense, are not sonelusive 
‘proof of what they state, -thus allowing 
“evidense to be given to disprove faeta found 
‘in the judgments. Seotion 43 states that 
“judgments, orders or deerees other than 
those mentioned in seotions 40,41 and 42 
‘are irrelevant unless the existenes of sueh 
‘judgment, order or desreo isa fact in issue 
‘or is relevant under some other provision 
‘of this Ast," e, gu seetion 13. Sestion 44 
‘enables a party to show that any judgment, 
"order or deeree whish is relevant under көө. 
tions 40, 4l or 42 was delivered by a Court 
not eompetent to deliver it or was obtained 
‘by fraud or collusion. It appears to me 
‘that these sestions  sodify the law ан 
‘to the admissibility: of judgments in 
evidenae, It is not suggested that, under 
the provisions of these sestione, a judg- 
ment, unless it bs s judgment im rem, 
‘would bind third parties who are:not parties 
'to the judgment or slaim under those who are 
parties, Other judgments would be re: infer 
'alios ccia and would not be admissible in 
evidence, The ваше is the- law in England, 
and I need only refer to Natal Land and 
Oolontzaticn Oompony v. Gcod (9). Sedation 35 
of the Eyidenee Ast, whieh enacts that an 
entry in any publis or other official book, 
register or resord, stating a faet in issue- or 
relevant faot and made by a publie servant) in 
the diseharge of his соіа! dutiesor by any 
other person inthe performanse cf a duty 
spesially enjoined by the law of the -country 
in whieh sueh book, register or reeord is kept, 
is itself a relevant faot, deals witha distinetly 
separate elass of oaser, namely, entries made 
by publie offieiala acting in the exereise of 
a statutory duty or power sonferred by spesial 
enastments whieh regulate matters of publio 
or quasi. public interest. It would be strain. 
ing the language of seation 35 to hold that a 
Judge, when he writes в judgment, is making 
entries in & publie or offieial book,. register 


or reecrd, and that every statement made in . 


(9j (1868) 2 P. О. 121; 5 Moo, 5 C. (м. a.) 182; 16 
m В, 1086; 16 E, R. 465 


a judgment is an entry іп aush book, register 
or resord, If section 35 is applieable to 
judgments and if the eontention of Mr, Menon 
is assepted, the result will be that every 
judgment would be admissible in evidense 
to prove а relevant fact if ib contains any 
statement as to a fast in issue or relevant 
fact, even though that judgment may he 
"between persons who are total strangers to 
the litigation in whieh it is sought to be 
filed as evidense. I find it diffieult to hold 
that the Legislature, whieh in seetions 40 to 
"41 has sarefully defined the limits within 
whieh judgments are admissible in evidence, 
would have, in a previous ssetion, praotieally 
nullified the provisions ав to the relevaney of 
‘jadgments by including judgments in the 
eategory of publis or other offieial books, 
registers or resords, Iam unable to agree 
with the desisions relied on by Mr, Menon. 
‘In Parbutiy Dassi v, Purno Ohunder Singh (8) 
the suit was for the possession of а fishery and 
‘the plaintiff wanted to let in evidenee of an 
‘admiasion alleged to have been made by a 
‘ргейвевввог-іп. title of the defendants in the 
written statement in а former tuit. This 
would be evidense under sestion 21 of the 
Evideree Act. The written statement was 
not fortheoming as it was destroyed and the 
only evidence of the admission was that eon- 
tained in a deeree in tbe former suit whieh 
began by. giving a short statement of the 
pleadings in the suit, The rules of Оопгё 
required every deeree to sontain an abstraet 
of the pleadings. Prinsep and O’Kinealy, JJ., 
held that. the statement in the desree was 
evidence of the admission made under 
geetion 35 cf the Evidense Ast, The learned 
‘Judges begin by stating that the original 
soutaining the admission of the defendant's 
predeeessor.in.title sould not be produeed as 
it was destroyed and that, under a Cireular 
issued by the Sudder Court, it was the duty 


` of the Court to enter in the deeree an abstraet 


of the pleadings, and they relied on seetion 35 
‘as authority for the view that the admission 
sought to be proved ean be proved by the ab. 
stract prefixed to the deeree. At the end of the 
judgment, however, they goon to.state that 
the admission irf the desree would be binding 
only if the person who is alleged to have 
made the admission was the . predeeessor in- 
title of the defendents and observe’: “ Whee 
ther the defendants are bound by the state. 
menti of Rashmoni depends on the question 
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¿whether Rashmoni was their predecessor-in- 
‘title; and this point has not baan desided by 
‘the Subordinate Judge. If he holds that 
defendants do not represent Rashmoni, 
neither the desrees nor the admission oan be 
‘admissible against them. Oa the other hand 
if he holds that the defendants do represent 
Rashmoni then, in our opinion, so mush of 
:the desrees as purports to give the statement 
.of Rashmoni ія admissible in the present ease, 
The amount of weight to be given to eush 
‘statement is в matter to be desided by the 
‘Qourt below," Lekraj Кизат vw. Mahtpal 
Singh (10), $o whieh the learned Judges 
refer. was à ense not of a judgment but of a 
statement made iu a Settlement register, and 
«heoir Lordships of the Privy Oounsil were 
„of opinion that being an,entry in a register 
kept by a publis servant under statutory 
authority it was admissible under seation 35 of 
the Evidence Ast. It seams to me that if the 

' learned Judges were of opinion that any 
statement made in a judgment would bs а 
statement made by a publie offiser in a publis 
reeord and would bring it under seotion 35, 
. all the diseussion as to the duty of the Judge 
4o make во ађзітавё of the pleadiogs ia the 
.desree, the deatruetion of the original plead- 
ings eontaining the admission and as to its 
relevaney depending upon whether Rashmoni, 
the person who is alleged to have mads the 
statement abstracted ia the deoree, was the 
".predecessor-in:title of the defendants would 
be immaterial as a statement recorded under 
the eireumstünses mentioned in sestion 85, 
would depend for its relevanoy on the mere 
fast that it was made by a publia servant in 
the disobarge, of hia duty apart from the 
sourees of his information or the relationship 
of the persons giving the information to the 
persons who were interested subsequently, in 
the matter. The воггевіпевз of this desision 
-was doubted -in Sunder Das v. Futinul ul 
nissa Begam (11) aud Homsunder Gops v. 
iHaribala Dhubi (7). In Baythamma v. Аа 
(4) the question was whether the parties were 
governed by Makkattayam or Marumakkatta: 
yam Law andit waa sought to provo that in a 
previous elaim petition to whish a preceding 
Karnavan was s party, he aested in the o:pa- 


. (10)8 C. 744: 6 O. L. Б. 593: 7 T. А. 63; 4 Sar. P. C. 
J, 98; 3 Suth. P. О. J. 704; Rafique and Jacksion’s P. 
ку No, 6l; 4 Ind. Jur. 423; 2 Ind, ео. N. s.) 1081 
(Р.О... . à 

г X11) 10, W. М, 518, 
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віну of a Karnavan, thas showing that the 
parties were governed by the Marumakkat.' 
tayam Law. - The order of the Distriet 
Munsif reciting the petition of the previous 
Karnavan was sought to be put in to, prove 
the allegation made by the previous Karnagan 
and it was held, on the authority ofthe 9° 
Calentta саве [ "arbutty Dossi v. Purno Qhuner 
Singh (3)), cited above, that it was admis. 
sible under sestion 35 of the Evidense: Aot. 
As pcinted out by the learned Referring 
Judges, the reasoning in this ease would 
apply to sestion 13 rather than seetion 35, 
Rama Swami v. Appacu (8), whieh is referred 
to by- the learned Judges, related to the rele- 
vaney of judgments under seotions 13 and 42 
of the Evidezee Act and had nothing to 
do with sestion 35, Tha 15 Madras ease 
sited above, Thama у, Kondan (5), was 
a euit to redeem a Kanom, The Kanom 
doeument was lost and the judgment in -a 
previous suit brought by a previous Jenmi to 
redeem the same Kanom in whioh it is atated 
tbat defendants admitted their position as 
Kanomdars was sought to ba put in evidence.’ 
The learned Judges, following, Letraj 
Kuar v. Mahipal Singh.(10), Farbutty Dassi v. 
Purno Ohunder Singh (8) and Byathamma v, 
Avulla (4), sited above, held thst: the 
judgment was admissible and that, -the 
resital in a judgment of the admission 
of the relevant faet would be .evidence 
of the Jenmi's titla under seetion 35 of the 
Evidence Aet, As the sesond suit to redeem 
was between the same parties as those to the 
first cuit, it is diffisult to see why. reeourse 
should be had to section 35 for the purpose 
of rendering the previous judgment admis- 
sible in evidenee, as the matter e»uld well 
have been brought under sestions, 49 to 43 
of the Evidence Ast, Neither in this ease nor 
in the ense reported at page 19 of the same 
volume is there any diseussion of the authori- 
ties and the Judges simoly follow the 
desision in the 9 Caleutta ease (Раға ғу 
Dassi v, Purno Ohunder Sing’ (3)) sited-above. 
I think the oorreet peineiple has-been laid 
down by Mockerji, J., in Kast Nath Pal v, 
Jagat Kise Ackar:ee (1), where the. learned 
Judge held that, “although a judgment not 
inier partes may be used in evidences. in certain 
eirumstances as а fae? іп issue or as а rele- 
vant fast or possibly asa trausastion, the 
resitais in the jadgfnent sannot ba used as 
evidense in a litigation between the parties,” 
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The judgment of the Privy Couneil in the- 
43 C&leutta saso [Ram Parkash Das у. Anand 
Das (92) 1 sited above also meksa it olear. 
The question there was: whoetbor a person was 
disqualified from being a Mahant by reason of 
his having been married, Evidense was sought 
to bé let in of a reoital in the judgment of a 
Magistrate of an admission of the marriage 
made in the sourse of proseedings before him. 
Their Lordships of the Privy Counsil held 
tbat the judgment was rightly rejested aś 
rot by itself evidenoe of. the fasts recorded 
therein. It is argued by Mr. Menon that 


what their Lordships rejected was rot the 


judgment bnt а statement by one Hanuman 
Lal, máde on cath, that the Mahant was 
married ; but a-referense to the passage in 
whidh the observation of their Lordships 
osesürs' Wakes it olear that they were referring 
to the judgment, It is unnecessary in tbis 
referenea to consider whether, if admisricns: 
made by parties to a euit or their predeces- 
sors in-title are relevant and the originals 
containing the admissions are not fortheom- 
ing, secondary evidence of eush admissions 
ean: be given by reference to extraste from’ 
judgments, The anewer to the question will 
turn not on ceetion 35 but with reference to 
thé} provisions of the Aet relating to the’ 
relevatey of admissions and the seetions rolat» 
ingto seoondary evidenee, On a consideration 
of the“anthoritses ard the provisions of the 
Evidence Aet, Iam clearly of opinion that 
eeation 85: would not render a ‘judgment 
not. infer partes evidence, I would answer 
the qcection referred to us in the negative, 
M. с, Р, 
` Answered $ tn the negative, 
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: RESPONDENT, 
Provincial Small Cause Courts Act (x. of 1887), 
Sch. П, Art. 8—Sujt for interest оп. mortgage-money, . 
cognisance of —Cwil Procedure Cogo (Act V of 1908), 


9 


O П, v.'2, O.' XXIII, т. 1~ Withdrawal of evitem 


Suffictent-caueer 


INDIAN. GASES. . 


285 


' 


A shop was, mortgnged to the plaintiffs with 
posseseion and the mortgagee agreed to pay .a 
certain sum yearly as the munaja profits) of the 
mortgage-money, and in case of default this sum was 
to carry interest. Plaintiffs sued to recover’ a 
sum less than Rs. 500 as the munaja for three years 
and interest thereon in the Court of a Munsif with: 
2nd Class powers: 

Held, that the suit was one for interest on the. 
morigage-money and was one triable by a Court of 
Small Causes and that, therefore, no second’ appeal 
layin the case. [p. 288, col. 1.] 


It is not а sufficient cause for allowing a suit for 
interest on a mortgage to be withdrawn "under 
Order XXIII, rule 1 of the Civil Procedure Code,’ 
that a subsequent suit for principal, if brought, would: 
be barred under the provisions of Order 11, rule 2 of 
the Code, [p. 28%, col, 1] 


Sesond appeal from a deeree of ` the 
Senior Subordinate Judge, First Clase, Kangra’ 
at. Dbarmsala, dated the 17th January 1921, 
reversing that of the Honorary Müneif,' 
Second Class, Bijapar, Distriot Kaügra, 
dated the 17th June 1929. 
Bakhshi Tes Ohand and Lala Jegan Nath, 
for the Appellants. 
Mr, Jat Gopal Setki, for tke Respondent, | 
JUDGMENT,—Pliaintiffs! suit, whieh was 
for типаја due under the “terms of ‘a 
mortgàge-deed and for interest thereon, 
has béen dismieeed by the lower Appellato 
Court on the ground that it’ was not 
proved ‘that there is ‘any subsisting mórt- 
gage in plaintiffa favour. The plaintiffs 
have fled a tesond appeal in this Court 
and have aeked that, if no reeond appeal 
lies, the sase may be heard ав ап applisa- 
tion for revision. 
The suit was for а sum of money less 
than Rs, £00 and was heard by a Munsif’ 
with 2d Olazs powers, and the first appeal. 
' was heard by the Subordinate Jadge, 
` The first ground of appeal to this Court 

is that no appeal lay to the Subordinate 

Judge's Court and that he had asted with-' 
. out jurisdiction in hearing it. The original 
- mortgage deed has not been prodused but 

a ору of it is on the resord and it shows 

that & shop standing on a eertain epesified ' 
' spot of land was mortgaged with possession | 
' to the plaintifs by one Lachhi Ram who 
agreed to pay RY. 144 yearly as munafa 
of the mortgage-money, and on failure to 
pay this ‘amount it was to earry interest, 
The present suit is for thres years munofa: 
apd for interest. Now, on behalf of tha’ 


‘++ appellanta jt ів sontended (hat what waa: 
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mortgaged "was: a vaeant site and ж -shop 
and that the suit ia for the profita of 
immoveable property, and, therefore, exeluded 


from the sognizanee of a Court of Small 


Canses, No doubt a vacant site is des. 
eribed in the beginning of the mortgage- 
deed, and it is slear from the dimensions 
of the shop that it does not «over the 
whole plot. The only thing specifically 


mortgaged by the deed was the shop and’ 


if the suit bs sonsidered as one for the 
rent of the shop 


But the suit is clearly one for 
the profits of the mortgage-money; in 
other words, it was one for interest on 
the mortgage-money, and, therefore, it was 


Causes. 


one triable by a Court of Small Canses and. 
the appeal was properly heard by the Subordi., 


nate Judge and no gesond appeal lies. 


An application was made to me that. 


the appellants should be allowed to with- 
draw. the suit. under Order XXIII, rule 1 
of the Civil Proesdure Code. It 
stated that the ruit .must fail by reason 
`- of some formal defect or that there is 


any other sufüeient ground of а like nature. 
for allowing the plaintiffs to institute ө. 
fresh suit in regard to the subjest-matter.. 


The reason urged before me in arguments 


is that sontained in ground `4 of the, 
application.. The present suit. was merely 


for interest. and the plaintiffs were afraid 


that a second, suit for prinsipal, if brought, 


hereafter, may be held to be barred by 


Order lI, role 2 of the Civil Procedure. 


Code. Thir, however, is -nob a suffisient 
sause for allowing the present suit to be 
withdrawn, The plaintiffs having brought 
the present suit for interest only the 
defendants have a very good defense toa 
subsequent suit for prinsipa), namely, that 
it would be barred by. Order 11, rule 2 


of the Civil Prosedure Code, and to allow ` 


the plaintiffs at this stage. to withdraw 
the suit- would be to deprive the defendant 
of that ground of defenes. 
The other ground urged, namely, that 
there are important questions of law and 
that, whatever the desisien of this Court 
may be, J 
appeal under the Latters Patent, is no 
guffisient ground for allowing the withdrawal 


and. I have, therefore, rejested the appliea- . 
. its view that it was ‘extremely. unlikely. . 


fion, 


sa E \ m ? 
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it was not exeluded. 
from the cognizanee of a Court of Small. 


is not, 


there would probably be an, 


[1922 
In support of the: prayer that this Court 
may interfere on the revision side, it is. 
urged that no issue. was framed as to 
whether the original deed of mortgage 
had been lost. and that the plaintiffs were: - 
thereby prejudiced. А. perusal. of the: 
resord shows that at the very first hearing: 
the defendant pleaded that the original 
mortgage-deed. should. be. prodused  and- 
the Court also resorded an order to the 
same effest. It. was not till many months- 
later that the- plaintiff's Mukhtar. told the- 
story about the deed having been handed: 
over to. Lashhi Ram, the mortgagor, No- 
isaue was framed as. to. whether this was: 
соггевё ог. not, but the plaintiffs apparently. 
knew that they bad to. prove it’ besauss: 
they produced Nehal Chand, Dittu and: 
Khana as witnesses to the. faet, In my. 
opinion, therefore, they. were not prejudiced - 
in. avy. way by the omission. of the Trial. 
QGonrt to frame an issus on- the point.: 
These witnesses have been disbelieved by- 
the lower Appellate Court, which finds that - 
the -plaintiffs have not proved that the deed. 
was last, ; . EE 
. In the fifth ground of appeal it is: 
stated that the lower Appellate Conrt has 
erroneously supposed that the deed was 
with the mortgagor and, therefore, it should - 
be presumed to have been diseharged. · ` 
This ground is based upon the following. 
sentensa from the- lower Appellate Court's. 
judgment: The story seems to be very 
improbable. It was а very valuable- 
security worth Rs, 1,500, It is extremely 
unlikely that the mostgagees should part 
with it to.the mortgagor, the very person 
who even (sic) denying it, without а reseipt 
and without an aeknowledgment, The 
presence of the deed with the mort. 
gagor ік a very strong proof of its dia. 
charge. Therefore, as a rule, the deed is 
the last thing whieh a mortgagee would 
part,” att 
I do not think that from this the lower 
Appellate Court meant that the deed ‘in 
this case was with the mortgagor, What іб 
meant was that mortgagees, as а rule, 
would not part with their deed, especially 
to the mortgagor, until it- is paid besause 
the presence of the deed with the mort- 
gagor is a strong proof of dissharge. It 
made these remarks in order to support 
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that the mortgagees would have parted 
with the deed to the mortgagor without 
reseiving payment from him. I agree 
with the lower Appellate Court that the 
appellanta have not proved that the deed 
was lost and I do not sonsider they are 
entitled to have: the ease remanded во 
that they may produse further evidenae. 

I, therefore, dismiss the appeal with sosts 
on the ground that no second appeal lies 
and I desline to interfere on the revision 
side, 

Z, K. | 

Appeal disnissed and interference 
` tn revision declined, 


CALOUTTA HIGH COURT, 
' ÅPPEAL rEOM Ograisan, Decane No, 37 ОЕ 
1919, 
June 17, 1921. . 
Present :—Justise Sir John Woodroffe, Kr., 
and Mr, Justice Cuming. 
SECRETARY cr STATE коз INDIA 1x 
COUNCIL — D&gFENDANT— APPELLANT 
versus a 
ANNADA MOHAN ROY axp отнувз— 


Pratatives — RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), ss. 95 (a), 97 
Court of Wards’ power lo sue—"'Estate," meaning. of 
—Aceretione- He-formation—Limitation, special law of 
--Oivil Procedure Code (Act V of 1908), з, 80—~ 


General rule’ as, to plea of limitation —Xennell's map, , 
evidentiary value of—Presumption of continuity— _ 


Accuracy—Evidence Act (I of 1572), в, 83, 


Seotion 97 of the Bengal Tenancy Act gives the 
Court of Wards power to sue in the case of an estate 
which comes toit under the provisions of sectiom 
95 (a) of the Act. [p. 292, col. 1. d 

The word "estate" in section 95 (a) of the Bengal 
Tenancy Act means all that the holder is entitled 
fo by way of re-formation or accretion, [p. 292, col, 1.] 

The Court of .Wards- has the same. power. to sue 
when the estato comes to ib indireotly through the 
mechanism of the Bengal Tenancy Act as it hag 
in acase which comes directly under the pro. 
visions of the Court of Wards Act. [p./292, col. 1.] 

In the case of a suit alleged to be barred under 
® special. law of limitation, the party setting up 
the plea is not entitled to deduct the period of 
&wo months for service of notige under section 80 of 
the Civil Procedure Code. [p. 297, col, 1.] 


^ nature. 


. Sen and Suregdra 


It. is necessary that limitation should be pleaded 
in all cases in which the suit is alleged to be barred. 
But particularly this is so where the bar is alleged 
under some special law, [p. 297, col. 1.] 

The general rule is that points of limitation 
should not be allowed to be raised for the first 
time in appeal where they involve a decision upon 
questions of fact. [p. 297, col. 1.] 

Points of limitation should not be decided against 
the parties unless attention has been drawn to 
the question of limitation and an opportunity given 
them to meet ib on the evidence, [p. 297, col. 1 ] 

Where limitation has not been pleaded and where 
по issue has been raised, the Court cannot make 
any assumptions with regard to it. If limitation is 
urged as a bar the facts on which it is barred ' must 
be peared after an issue has been framed. [p. 297, 
col, 2, 


The mere fact that & book was not roferred to. 


inthe lower Court, may not of itself bo a good 
objection in appeal. If, however, the book was 
used to establish the existence of facts which the 
appellant had no opportunity of meeting and which 
he desired to rebut, the admission of the book in 
ihe TR NS stage might involve a remand, [p. 298, 
col, 1. : 

Whatever else may have been the purpose of the 
preparation of Rennell’s map, that purpose included 
the delineation of roads and waterways and so ib may 
be used to ascertain the position of a river shown 
therein. [p. 298, col. 2.] 

Although Rennell’s map was not contemporaneous 
with the Permanent Settlement, it having been made 
some 22 years or so before the Decennial Settlement 
on which the Permanent Settlement proceeded, it 
may be used, on the presumption of continuity, as 
evidence of a state of things atthe time of the 
Permanent Settlement [p. 298, col. 2.] 

The presumption of continuity is one which 
varies with the circumstances of each case and is 
applicable to things whioh are continuous in their 
If they are that, then the Court may 
presume that they continue in the state in which 
they were last known, in the absence of evidence 
to the contrary. [p, 298, col. 2.] 


Where Rennell’s map is referred to as evidenco 
there is a presumption of its accuracy under section 
83 of the Hvidence Act in respect of such niaiters 
ан E which it is ‘admissible in evidence. [p. 300, 
col. 1, 


Appeal from the original deeree against 
that of the Additional Subordinate Judge, 
Baekerganj, dated the 18th November 1918, 

Ме, Gibbons, Advoeate-Genera!, Babu Ham 
Charan Mitra, Dr, Dwarka Nath Miller and 
Babu Monindra Nath Baner ee, for the Appel. 
lant, - 

Mr, S. R. Das, Babus Surendra Ohandra 

Nath Guha, for the 
Respondents. ` 


‘JUDGMENT.—Tho plaintiffa Nos. 1 to 
34 and the plaintiff No, 35 are proprietors 
of the permanently settled revenue paying 
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763 and 1764 respastively on. 
tha revenus roll of the Bakarganj Collée. | 
torate. Tbe .plaintiffa Nos. 1 to 34 are also .: 


estates. Nos, 1 


lessees of the, ostate No. 1764 under а patta _ 
"from the thirty-fifth "plaintiff. “The бур 
‘estates together sonstitute the Zamindari of , 
Pargana © Dakhin Sshabazpur, Estate 
No. 1763 ‘and ‘the lesse-hold are in the: 
mavagement ofa Manager under the TN 
of Wards and this suit is brought by him 

on behalf of. the plaintiffs Nos, 1 ta 34. 
and by the plaintiff No. 35. Tbe subjeet. · 
matter of this suit’ are two island churs ni. 
present known by the names of Char Botham , 
abd Obur: Harikishdre’ aud: certain lands» 
described in sehedule А to the plaint. - Tbe: 
question is, dró these landa re-formátions of' 
the plaintii’s permanently settled estates aa 

the plaintiffs allege, or are, the two. слив . 
new formations iù а navigable river and the: 
other , lands aseretions to the permanently’ 
Bottled estate sszessable to` additional. 
revenue. The land settled was, аз we have. 
suid, ` Pargena -Dakhin Sshabszour, Ав: 
regards .the northern and ‘the southern · 
boundaries of the Pargasa there із no, 
disputé. - As .regards the west, the plaintiffa . 
Bay that thé Pargana was bordered by the > 
Ввіпа River. The respondént ‘says thatit: 
was bounded by otber settled eatates. 


The question in dispute ie, . wliere is Ње” 
eastern, boundary óf this permanently settled : 
estate: . It is undisputed that tlie eastern. 
boundary -of the settled. Pargana. was. the : 
western bank of the.river Sahabazpur. .The ; 
question is, whether the . western bank of 
Sahabszpur river as it was at the time of : 
Permanent Settlement and as depieted in; 
Rennell’s map forms the eastern boundary , 
of the Parganas. It is both parties’ ease that 
the western bank of the Sahabazpur river is 
the eastern boundary and the. point to be: 
desided ie, where. was. that western bank _ 
at the time of the: Permanent Settlement. 
We have to deside whether the lands in suit 
fall within the boundaries of. the estate in: 
respost of whieh the plaintiffs have been рау» | 
ing revenue-tó Government, . ^. | 

. [t ів neeossary, particularly with reference 
to the issue of res judicata, lo give а short. , 
resume of the previous history on th subjeot, 


. поё ineluded within the Pargana, 


CASES, · - [958 
of the area, to give a short previous history ' 
of the Pargara, : VE 
In the year 1847, two churs, named: 
Bhasan Tezamaddi avd Dampier, formed in’ 
the Sababezpur river. In the year 1880-8! ` 
there was a Dasara Sarvey and the Deara’ 
Superintendent of Surveys took possession of ` 
these two islands on behalf of Government.” 
He disallowed the respondents’ eontention 
that these churs were re-formations:on the 
sites of theic diluviated permanently settled ' 
lands and that the sites were dry lands ' 
assording to Rennell’s map of 1764-73 at the 
time'of the Permanent Settlement. ` He relied 
on Kelso's: map whish was prepared in 
1847 42 and held that the churs were new 
formations on the bed of а navigable river 
and belonged to Government, The respond. 
ents who objested to the deeision el&imed 
them as being within their easterm boundary. 
The desision of.the Deara Superintendent was 
in 1883 and was, as we have said, based 
upon Kelso's map whieh he held showed that 
the lands in question lay. outside the 
bonndary of the permanently ‘settled ‘estate. 
An sppeal was made.to.the Conimissioner 
by the respondents and the Commissioner in 
his order of the 26th Mareh 1884, after 
stating that Rənnell's map showed that 


. shortly before the Permanent Settlement 


where the lands had re-formed was part of 


‘Sahabazpur and - that subsequent to the 


Permanent Settlement the Pargana suffered 

severely from diluvion' all along its eastern 

faos as. was shown by а comparison of. Kelso’s 

aud. Tasin’s map. with . that: of Ronnell,. 
expressed his opinion that the lands were— 
slearly. re-formations:' of- the: appellant's 
permanently .settled estate and reversed the / 
order of the Deara Superintendent assessing . 
them with revenue and ordered the islanda 

to be releagod; From‘that-desision of tha. 
Oommissioner, the Government appealed: to | 
the Board of Revenue and, in their grounds | 
of eppeal,: amongst other: matters, - they 

alleged ‘that Rennell’s-map was ineorreot and ` 
eontended that a comparison of Kelso's map ~ 
with thelosality showed that the chur was; 
thrown up in a big navigable river and was: 
The ‘Board - 
of Revenue rejested the appeal of the Govern.” 
ment ásd referred them to their remedies by _ 


and with refere 169 to. the objestion. that there 
has been an abatement or remission. of the 
original revenue eonesquent on the reduation . 


a sivil suit, On thé 6th of October 1893, à`, 
: Civil Suit. (No. 76 „of: 1893) was filed -by : 
Government. for? deslaration -of- title! арў 
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porsemsion of Chur Dampier, It is to be 
observed that no eivil proseedings were taken 
with respect ta the other chur, namely, Bhasan 
Tazumaddi, and aseordingly the plaintiffs in 
-this auit allege that the Government aequiess. 
ed in the desisidn of the Commissioner of 
Revenue and the Board of Revenue in respeot 
of that chur. That suit was sabsaequently 
transferred to another Court and re-nurabered 
ав Ко, 90 of 1895. The Sesretary of State 
in his plaint in that guit alleged that estates 
Nos, 1768 and -1764 were: owned by thé 
defendants in the first paragraph of the plaint 
mentioned and that together they sonstituted 
the Pargana Dakhin Sahabazpuor and that a 
wide shanrel, an arm -of the sea loeally 


known as Dakhin Sahabazpur river, lay to tke - 


east of the Pargana Dakhin Sahsbazpur and 
formed. the eastern boundary of that 
Pargana. "Then: the plaint set forth the 
prossedings to which we have referred and 
alleged that the chur was formed in э wide 
navigable river and was not a re-formation 
on tbe original aite of avy lands of Parganas 
Dakhin Sahabezpor, that the map of Major 
Revnell did not represent the state of things 
existing at the time of the Permanent Ssttle- 
ment, that it was drawn on too small a goale, 
to admit of any satisfastory comparison and 
that there ‘were. reasons for holding that it. 
was not aeourate, The plaintiff aseordingly 
prayed for a deeree dealaring that the lands 
in dispute being an island formation in the 
bed: of a big navigable river belonged to bim 
and that the slaim of the defendants that 
they were re formations $n siiu was without 
foundation, The respondents filed a written 
statement ‘in whieh they alleged that the 
disputed chur having formed on the crigival 
gite of diluviated lands permanently settled 
with the proprietors of Pargana Dakhin 
Sahnbszpur, the plaintiff had no right, title 
or interest in gush newly formed lands. 
They eontended that, though the map of 
Major Renneli waa prepared some years 
before the Permanent Settlement, yet in ihe 
absence of evidense of abange the position of 
the land and. warer ought to have been 
presumed to sontinue, They alleged that 
this map -had been asted'upon by the Govern. 
ment in ceveral instanoes and, on the basis of 
that map, the Revenue Authorities bad released 
newly formed lands to private parties aud 
private parties had also iv several instances: 
obtained desrees against Government for 


18 


newly formed lands in the Civil Court on the 
basis of this map. Taey denied that it was 
iuaecurate. Then, in paragraph 11, а statement 
was made whieh is important upon the issue 
of abatement of revenue now songht to be 
raised. Paragraph 11 of the written statement 
alleged that after the Permanent Settlement 
the river lying to the east of Pargana Dakhin 
Sehabazpur gradually encroached upon it and 
diluviated its land to the extent of nearly 
eight miles in breadth for whieh the present 
Z3mindara or their predesessors-in-interest 
obtained no reduction of revenue and, as tha 
present chur was & re-formation on the site 
of the diluviated lands, the plaintiff had no 
right thereto; This statement that there had 
been no redustion of revenue was nof, we 
may here observe, contested in the suit, and 
no issue was raised with reference thereto. 
The suit was heard by the Subordinate Judge 
of Barisal who gave his judgment on tha 
12th of December 1895, A number of issues 
were raised of whieh the most important wera 
the 4th and the 5th, namely, (4) “ Has the 
land in dispute been formed ina large and 
navigable river or an arm of the sea existing 
at tlie time of the Permanent Settlement?" 
and (5) " Whether the land in dispute is a 
re-fsrmation on the original site of the 
defendants’ Pergana Dekhin Sahabazpur aud 
whether it isan aeeretion to the same?” 

. We shall refer later when dealing with the 
issue of res judicata to the findings of tha 
Subordinate Judge in that suit. The aon. 
elusion, however, to whieh he same was that 
Rannell'a map should bs followed and that 
the oastern boundary of the Pargana as it 
existed at the time of the Permanent Settle. 
ment was shown by that map. Нь found 
that the map sould be re-laid and that the 
sorrest starting point was the волі west 


‘angle of Fort William. He, however, also 


found that a portion of Obar Dampier fell 
beyond that line and was an aosretion to the 
Pargana for whieh the defendants were liable, 
to pay additional revenus. That portion ig 
marked by the lettera А, B, О on the map. 
He seeordingly diamiased the suit except аз 
regards the small triangular portion to whieh 
wa haya referred whásh was declared to lie, 
outside the boundary line of the Pargana and 
was, therefore, linble to assessment, In the 
present suit, the same question has aome up 
again with respest to the property now in 
dispute and the two issues whieh have been. 
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framed are (5) " Are the plaintiffs entitled 
to all ‘lands and churs. fo the west of the 
eastern boundary of Pargana Dakhin Sahabaz- 
pur as shown in the map annexed to the 
deeree in Suit No, 90 of 1895 ?" and (6) “is 
the defendant entitled to dispute the said 
eastern boundary ?? ` 

Toushing the issue of abatement, the 
following fasts must be noted. From an 
early date the Salt Department ossupied 
lands belonging to the Zemindari.. At first 
the Salt Department appear to have paid 
Rs. 12,208 (Sissa) for their use and oseupation 
and the Zemindars paid the full revenue of 
Rs, 57,435.13.4, After that, the sum was not 
paid bnt was ealied “suspended.” That ів, it 
was dedusted from the total revenue. The 
Ziamindars paid Rs, 44,413 15 5 only. In 
other words а book transfer was made of the 
amount due to the Zamindar as rent by the 
Salt Department, In 1833 the manufacture 
cf salt was diseontinned. The Government 
offered to give baex the lands held by the 
Salt Department on the Zemindars agreeing 
to pay in future the sum previously deducted 
from the revenue payable, in other words, the 
revenue originally fixed. · The respondents 
did:‘not agree to go baak to the old state of 
affairs‘alleging that the "suspension" of jama 
was allowed not only on acaount, of rent but 
also in sonsideration of sundry -вгазев of 
whieh the Zemindara had been deprived. 
They pointed out.what appears to be the faot, 
viz, that a large portion of the landa 
relinquished by the ‘Salt Department had 

. been resumed by Government and separately 

„assessed, In Exhibit KK Mr. Н. Riekette' 
(the Commissioner of Ohittagong) letter, it is 
stated that some Salt Mokams had been 
wholly washed away. A survey of the lands 
was made in 1548 by Mr. Kelso to assertain 
the extent and losality of the resumed lands, 
whether lands held by the Salt Department 
were in possession of the Zsmindars and, to 
quote Mr. Risketta’ letter, “to aseertain the 
extent of the Zamindari which pays the 
xedused sama of Ra. 44,413 15.5,” 

Mr. Ricketts points out that the Govern. 
ient had resumed lands of the area there 
stated—the aggregate area of resumptions 
actually exseeding the area of the estate held 
by the .Zswmindars. He states that the 


assessment of the resumed lands was already: 


Rs. 39,918 and would in a few years equal 


the radar јата of the original estate, The- 
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gama then раіа Бу the estate was stated to be’. 
Rs, 44,413 on 102,095 авгев eultarable. This, 
he observes, was & high jama for an estate 
settled in perpetuity, especially when it was 
sonsidered that mush of the land was held 
by Talukdar under the Zemindars at а very 
low rate. The СоПевёог had proposed that 
the question of re-imposition of the suspended 
Rs. 13,621 should be adjusted by somposition 
on the terms mentioned in the letter whieh it 
is not певеввату to resapitulate, Mr. Riakatte, 
however, states that thesa terms were not 
asseptable to the Zamindars who represented 
that the jama then paid (Hs, 44,413) was 
& heavy burden on the lands remaining 
to them and that tc re-impose the suspended 
jama without restoring all the privileges they- 
possessed previous to the introduotion of 
the alt manufacture would be unjust. 
He points out that the Zsmindars sould 
show that the Government had by means 
of 35 resümption suits reparately resumed 
151,862 asrea assessed st Re. 33,513, . that 
portion of the land resumed was oariainly 
the land held by the Salt Department, 
that some Salt Mokama had been destroyed 
by diluvion, and that the land which then 
comprised their Zismindari was not in extent 
and produse disproportionate to the jama 
already paid, namely, Hs. 44,418. On the 
whole, he’soneludes as follows: "Assuredly, 
the long‘ array of resumptions would indnee 
a bias in favour of the Zamindars and E 
by no means feel so- arzeured of our 
equitable right tore-impose the suspended’ 
jama вв ќо recommend that the extreme 
measures of re-imposition and sale by Court 
of the estates for arrenrs should bo resorted’ 
to.” He resomended, therefore; as an 
alternative, that all intentions of re-impos. 


.ing the suspended Rs, 13,021.13.11 should 


be abandoned. After this on the llth 
September 1850, the Revenue Seeretary to 
the Government of Bengal wrote to tha. 
Sadar Board of Revenue stating that the 
plea of the Zamindars agairsi re imposition 
of the sum dednéted on assonnt of the 
salt manufasture had been proved to a 
great extent to the satisfastion of Mr, 
Rieketts and that, “taking into oonsidera-- 
tion the great extent of the rasumptiona' 
that have been. made in this estate and 
the vast increase of aatual јата derived: 
therefrom, His Honour is pleased, ii: 
Aesordaneo with the resommendation ol 
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Mr. Rieketts, to authorize the abandonment 
of the suspended amonnt and the proposed 
reduetion in the sadar {ата of the estate,” 
We may here observe that it would seem 
. that from the year 1802, if not from 
1798, the actual amonnt of revenue whieh 
had been paid by the Zamindars was the 
sum of Re, 44,413.15 5 pier, whieh represents 
the sadar jama as originally fixed leas 
the dedustion made on asecunt of oseupa- 
tion of land by the “Salt Department. 
From this letter it would seem slear that 
the reason for в reduetion of the revenue 
paid by the estate was that a portion of 
the estate had been resumed by Government. 

-A preliminary objeetion was taken in 
.the written statement on the ground that 
the Manager of tho Court of Wards had 
no power to bring a suit for khas porsession 
in an attashed estate, This objection, we 
may obsarve at the outset, is relevant 
only so far as the plaintiffs Nos, 1 to 34 
are concerned who are desoribed as "Wards 
of Court by the General Manager, Court 
of Werde," It does not apply to the 
35th plaintiff, Bat it is contended that 
if the objestion is góod against the Court 
of Wards representing the plaintiffs Nos, 1 
to 34 the eruit fails as regards the plaintiff 
No.. 35 also on the ground that the 
plaintiffs Nos. 1 to 34 are subordinate 
, holders under him and that he has no 
present right to sue. The fasts as regards 
this are that the Distriet Jndge exercised 
the jurisdistion vested in him under the 
Bengal Tenaney Aot and aeted ‘under 
the provisions of sestion 95A of that Aet whieh 
provides in sestion 97 that "in any sage 
in whish the Court of Wards undertakes 
under seetion 95 the management of an 
estate or tenure, so mush of the provisions 
of the Oourt of Wards. Act as relates to 
the*management of immoveable property 
shall apply to the management.” In the 
sase of the appointment of a Manager by 
the . District Judge under section 95, 
Seetion 98 esontains the provisions applicable 
to the Manager and, amongst other sueh 
provisions, the Manager has "the same 
powers өв the co-owners jointly might but 
for his appointment have exereised." The 
sontenticn oh behalf of the appellant is 
that the word "management" in scotion 97 
relates to Part VI of the Oourt of Wards 
Att which is во entitled, and that that 


part of the Aot does not give powers for 
the institution of a’ suit. There is no 
reference in sestion 97 to Part VI of 
the Court of Wards Aset, but the argument 
is based on the faet that Part vI of the 
Court of Wards Ast deals with management 
and on the sontention that that part sontains 
the whole of the powers of management 
whish are eonferred in the oase of the 
Court of Wards taking ‘over a property 
under the provisions of seótion 95 (a) of 
the Bengal Tenansy Aet. It is argued on 
behalf of the respondents that, though it 
eannot be said that the plaintiffs are 
disqualified proprietors, the sase must be 
treated in the same way as.if they were 
such and that, under the’ provisions of 
sestion 97 of the Bengal Tenaney Ast, 
it is not merely Obapter Ví of the Court 
of Wards Aot whioh is made applicable 
but all gestions of the said Ast whieh 
have any referense to management and 
there are provisions relating to management 
which are not ineluded in that part; that 
the effest of taking over a property by 
the Court of Wards is to prevent the 
proprietor from managing it; that it is 
not the intention of the Legislature that 
the Court of Wards managing a property 
whieh has been made over to it under 
the provisions of section 95 (a) of the 
Bengal Teuansy Aet should have any less 
powers than a Manager appointed by the 
Judge under the provisions of sestion 98 of 
the Bengal Tenaney Act, and that, as 
in a oase whish comes direstly under the 
provisions of the Court of Wards Ast, 
the Manager has the power of 
suit, it must reasonably be held that the 
same power of suit exists as a part of the 
general management in the ease where the 
management of an estate has been made over 
to it under the provisions of sestion 95А of 
the Bengal Tenaney Ast, 

It must, we think, be taken to be а reason. 
able interpretation that when the Bengal 
Tenaney Aet gives the District Judge the 
power to direet that an estate be managed 
by the Court of Wards in sush ease that 
body has the same powers as 16 has in regard 
to other estates directly eoming within the 
provisions of the Oourt of Wards Act. In 
the latter ease, there would bea power of 
suit in the Court of Wards. Should we say 
then that, beeause an estate somes to the 
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Court of Wards not direotly .but through the 
meohaniam of the Bengal Tenaney Ast, tha 


manager bas no ansh.power? As regards the 


manager appointed under sestion 95 (5), it 
has baeo held that he is sompetsni to aue 
to resover possession of land: Silo Suniari 
v. Ba) Mohun (1). In our opinion there is 
no ground or roason for holding this and at 
the game tima holding that there is.u3 
power of suit in the ease of an estate taken 
under asstion 95 (a). We are of opinion 
that Bestion 97 gives tha Court of Wards 
power to sna in the. вазе of an estate which 
somes to it under the provisions 
95 (a) of the Bengal Tenansy Ast, It is 
argued that under sestion 95 (a) tha estate 
to be managed ia that whieh is handed over 


and. was handed over before the churs in. 


suit formed. But the word "estate" there 
means wa think all that the holder is entitl- 
ed to by way of ге formation or assration. 
The lands whish wsre:handed over to the 
Manager were the whola estate in whieh 
subsequently the lands in sais are said to 
have re-forme]. If there had been no dis- 
pute between the parties as tothe title to 
these lande, it, aonli- not, we think, ba goa- 
tended. that the Court of Wards had no 
power to take steps to manage these lands as 
churs whieh had formed within the ambits 
of the estate made over to their management. 
It is not contested that where an estate 
direstly somes tothe Court of Wards, it 
has power to sue, and this appears to us to 
be part of its powers of management, Та 
ойе opinion, it has’ the same power when 
the estate comes to it indivestly through the 
mechanism” of’ the Bangal, Tenansy Ast, 
Possibly, the Legislature i in enasting sestion 
97 ‘of the Bengzl Tenansy Ast intended to 
draw a distinotion betwean the management 
of the property of the eo-owners and the 
eire of their personz. Jtis admitted that 
thera i: no desision to the sontrary effect 
and we hold, therefoze, that this  objeo:ion 
fails. ў 

` Passing from this ` preliminary "senos 
wo will, dea), first, with the eontention that 
there hàs раво an abatement or reduoion of 


revenue in resjeat of thé ostate and that,’ 


therefore, the plaintiffvemust show not merely 
what were their lands at tbe time of the Per. 
manent Settlement but that the lands іа euit 


M) 80, WE, 214 


of spabion, 


are re-formations of lands of which they is 
been paying revenue singe suet alleged 
abatement. No sueh esse was made in tha 
written statement, thoogh the. materials 
upon whieh it is based were in the possession, 
of the Government, 16 waa pat forward. for 
the first time after the evidernse had. been 
elosed on both sides. The learned Judge, 
refused at that stage and under the eiraura-. 
stanses of tho ease to allow this issue to Le. 
raised, He, however, permitted tho defendant. 
to argue the point on the plaintiff's evidenes: 
and held that there had been in fast no, 
abatement, It is objected that tbe Conrt 
should have allowed the issue, For the par-, 
pose of this judgment we may assume with» 
out so desiding). that the Court should have. 
allowed the isene to be raised. It ie, however, 
a different question whether the appellant ia 
entitl-d to а remand to ottain evidence. cn 
this point. De. Dwarka Nath Мег who. 
appesred for the Government in the lower 
Uourt ard before ns admitted that he did 
поб ask to give evidence on thia issue in the 
lower Court and that he was then willing to 
have the point determined on the resord as it 
then stood. Before ue, however, the learred 
Advoea!e.General arks for a remand, Bat it. 
is quite olear that he has notin mind any. 
definite cvidenee, whieh is known and ean 
be produced. He stated that he wished to 
have an opportunity to examine the resumpe 
tion reaords:in "order to see bow matters 
stood as fégards the lends resumed ard 
whether they or any other lands had dilu. 
viated. He sp:ke of "being in the.dark" вд 
regards theso mattere, It is obviona that, 
whilst it might have been a matter cf doubt 
whether when a partisular piese of evidenee 
was put forward as available, the Court 
should allow a remand seeing that no evi. 
dence was, offered in the’ lower Qourt, it is 
also clear that sush а remand should not, 
be allowed atthe present time after во long, 
a trial merely for the purpose of making an, 
erquiry whether there is any evidenes ta, 
be produced, The judgment. was given in 
November 1918, and, if there were any evi- 
dence, stepa should baya besn taken means, 
while to areertsin what if was, Had tho. 
appellant then come to Co rt and eaid; "Here. 
is the evidence I want to prove, І ask for 
a remand in order that І may prove it," there 
would. at least have been a matter for. sone’ 
sideration, Bat hero & tho evidonee that. 
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there may be isin the Government’s possession 
sud hae been so all slong, Not withstanding 
that the point was not taken in the pleadings 
. till after the slcse of the svyidensa and 
sinsa then’ nothing has béen apparently 
doné (о aseertain the faote, It ie, to our 
minds, quite oléar that no remand should 
be allowed ard we refuse the same. We 
will, for the purpose of this judgment, (and 
withont so desiding), assume that the ob. 
jestion may be raised notwithstanding that 
it was not takén until after all the evi- 
dence hdd been given and tha ease closed, 
and will sonsider the question on the 
évidense as itis now before us. The fasts 
of this question of abatement have been 
already folly stated. If an abatement were 
established, then undoub!elly the plaintiffs 
would have to show tbat the lánd in suit 
was not merely a yé-formation of the landa 
settled with them in 1793 but of lands 
other than those in respect of which abate- 
ment was made and of lands for whieh 
they have bsen and ara now paying 
revenue. It has béen oooten'ed by the 
appellant that theré had heon an sabate- 
ment of some Rs. 13,000, that is, that the 
revenug is paid at the rate of Вз, 44,413 15 5 
inste&d of Rs, 57,415. 18 4 and that this 
abatement was allowed not only as regards 
the .lands resumed but “in raspsst of 
dilaviated landa also. For the raspoadents 
it ia argued that they naver asked for an 
abatement and that all that happened was 
that they refused to assent to thé arrange. 
ment proposed by the Government as cot 
ont in Mr. Ricketts’ letter whish we have 
mentioned and that it must. in consequanse 
be assumed that the state of things as it 
existed prior thereto éontinued up till the 
present date, namely, thatthe revenue was 
Rs. 57,485 13.4, a dedustion being made 
iu respest of lands taken possession of by 
Goverbment and whish the respondents 
refüged to taka bask on the terms offered 
to {һеш by Mr. Ricketis, It is farther 
contended that abatement is only evidénce 
of relinquishmént of lands dnd that there 
bas been none, There wae, it is said.ro 
request to deduet or agreement to dedust. 
For the Crown it is argoed that, after 
thia length of time, it must be taken that, 
though the respondents may have refused 
to aceept Mr Risketts’ offer, there has 
been an aequieseenee in the Government 


resolntion allowing a dedastion of revenue. 

It я not neees&áry to deside whether 
there has been an abatement of revenue 
or not beéduse in this esse wa may 
assume (without desiding it) that theré 
has been sueh an abatement without sush 
eonelusion affecting the desree whioh tho 
plaintiffs have got, for, we are of opinion 
that, as is clearly shown by the letter 
from the Seoretary to the Bengal Govern. 
inent to the Board of Revenue, tke alleged 
abatement was given, аз was expressly 
Stated, not in тезрввё of any diluviation 
bat in respest of resumption of Janda, 
though 16 is a feet that the diluviation 
was mentioned in Mr. Rieketts’ letter, 
The lands во resumedin resoset of whish 
the alleged abatsment was given are shown 
to the west of Кеїзоа line, It is suggested 
that there may have bsen some diluviated 
land to the east of Kelso’s ling whish had 
been lost previous to the making of his 
map. This hypothesis seems to ba un- 
founded on the faets, for, if abatement had 
been given for diluvion a9 wall аз rosump- 
tion that would hava baan etsted in the 
final order of the Government of Bsngal. 
Тав letter to the Board doss not so state 
bat explicitly says that the abatement was 
given for the resumed lands, If .thia bə 
so, 83 wo find it to be, 16 is immaterial 
whether there were any diluviations, Waoat 
is important and relevant is to assertain 
the position of the resumed landsin reapest 
of whish, ascording to the letter wa hava 
mentioned, a reduetion of revenue із allagad 
to have been given, Thèse lard; are shown 
to the west of Kolso’s line and аз the 
lands in suit are to the east of that line 
and to the west of the line of Rennoll’s 
map which (as later held) shows the 
eastern boundary of the Pargans, it follows 
that the lands in suit езопођ be tho lands 
of whieh abatement, if there 


in гезреві 
was any, was allowed, but are, if Renauell'a 
Hne be tha спо eastern boundary, ra. 


formations of land for wliish the pliintiffs 
have- paid and are paying revenus. The 
qussiion then whether there was or was 
поб an abatement is in this view of the 
ease immaterial ^ Waether Ronneil’s liae 
із the eastern boundary of the Pargana 
depands on our fiading as ta whetber the 
preesding desixion of 1895 on this point 
ia 165 wiscula, and, if not, whether tha 
e 
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line of -Rennell should. be aceepted as 
established on the evidence given in this 
suit, 

Passing to tha issue as to res judicata it 
is the ease that the subjest-matter of the 
suits is different but the identity of the 
property in the two ruits is not necessary, 
What is sontended is that the eastern 
boundary in 1793 of the Pargana in whieh 
the lands formerly and now in suit were 

. and are is the eastern boundary as shown 
in Rennell’s ‘map. Itis not sontended that 
there is a res judicata upon the question 
whether Rennell’s map was sorreet]y laid 
in the map in the former suit all.along 
the eastern boundary, that is, beyond Obur 
Dampier. А distinetion must be drawn 
between the question whether the eastern 
boundary is that depieted in Rennell’s map 
and whether that map was eorrestly laid 
in the previous suit beyond the actual 
boundary then in question. The eastern 
boundary had to be ascertained before it 
sould be found whether Obur Dampier was 
in the Pargana or not. It was necessary to 
deeide the eastern boundary of the 
Pargana in the previous suit and the same 
has been found, it is said, to be neeessery 
in the present ease on the issue dealing with 

. the merite, the bulk of the evidence dealing 
with the question whether Hennell's or 
Kelso's map should be taken to depist the 
eastern boundary. We think this contention 
is sound as also the argument that even if 
it were not neaessary (whieh we think it was) 
the question of the eastern boundery was 

submitted for deeision and decided. We 
have in the statement of fasts fully set out 
those whieh bear on this point. Itis the 
ease that there was no formal issne as to the 
eastern boundary of the Pargana but the 
whole history of the proseedings prior tothe 
guit of 1895, the pleadings in that euit, the 
judgment and deerse show that the question 
whish was agitated between the parties was 
whether.tlie eastern boundary of the Pargana 

- was .the line of Rennell or of Kelso, This 
was the groundwork «f the judgment. In 
the latter it was stated that it was nesessary 
for the purpose of the issues to find out 
what was the state of things at the time of 
the Permanent Settlement, that ie, whether 
the spot on whish Obur Dampier formed 
was land or water nt the time of the 
Permanent Settlement, How was the Judge 

K Ф 


(we refer to the particular oireumsianaes of. 
this. ease) to arrive at this eonelusion 


- but by assertaining the eastern boundary 


of the ParganaP The judgment further . 
stated as follows:—"Both parties ask tke 
Court to presume that the eastern boundary 
of Pargana Dakhin Sahabazour as found in 
the maps upon whieh they. respeetively rely 
(that is Rennell and Kelso) existed at the 
time of the Permanent Settlement, It was 
also stated that at the request of the plaintiff 
and with the eonssnt of the defendant the 
Amin was dirested not to go tothe spot but 
to draw the lines of the several maps on the 
cadastral survey map so that the limits of 
Pargana Dakhin Sahabazpur may be ensily 
assertainsd." His report refers to tho lina. 
of the’ Sahabazpur river acsording to the 
maps prepared by Бөппе and Kelso and 
the testing of the sorreetness of Rennell’s 
map. The Judge then fully examined the. 
question whether Rennell’s or Kelso’s map. 
should be ascepted and the sonelusion was: 
Rennell’s map should be but guide in 
deciding the dispute.” The desrae, of sourse 
is given direstly only as regards the lands. 
then in dispute but reference is there made 
to the boundary of Pargana Dakhin 
Sahabazpur, Ая regards this deeision therà 
was no appesl From the order-sheet it 
appears that in the petition of the defendant 
a map of the disputed land was dirested to be 
kept with the resord as part of the deoree, 
In our opinion the only way whereby 
either in the past or present suit it was or is 
possible to deside whether the property in 
suit belongs to one party or the other is by 
settling the eastern boundary, А 

And, elear]y, the eastern boundary вопій 
not be settled until the Judge had 
determined whieh boundary line he should 
aesopt that of Rennoll’s or that of Kelso’s 
Until this point had been determined not 
an ineh of the boundary line sould be 
assertained. . В | 

The Subordinate Judge has held that 
from the extracts of the former judgment 
the finding of what was the eastern 
boundary of the Pargana— whether aceord. 
ing to Rennell or Kelso— was the very 
frst nesessary step: then that line had 
to bo relaid,; and the third step was to 
assertain the position of the land then in 
dispute iu order to find out what portion 
of it, if any, was the Pargana land and 
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what portion was navigable river at the 
time of the Permanant Settlement. He holds 
that the determination of whether Rennell's 
map shows the eastern boundary of the 
Pargana at the Permanent Settlement was 
really the foundation or the groundwork 
of the former judgment. In his opinion, 
it was impossible to find out the boundary 
line of Ohar Dampier without, first of all, 
determining whether "Rennell's or Kelao’s 
was the eastern boundary of the Pargana 
at the Permanrnt Settlement: that was 
the only means of finding this out; 
eastern boundary had long been washed 
away aud there was no landmark either 
in Ohur Dampier or ekewhere from whieh 
it eould be ascartained and that in short, 
if the finding that  Hennells western 
boundary was the eastern boundary of the 
Pargana at the time of the Permanent 
Settlement is eliminated from the judgment, 
thera is nothing to sustain it, Не assord. 
ingly finds that the девівіоп of the former 
suit as regards the eastern boundary is 


res judicata and that that boundary was 
With this воп- 


shown by Rennell’s map. 
alusion we agree, 

` It is further eontended and denied that 
the question of abatement is res judicata ; 
that is, the Government sanuot raise the 
question that there has been an abatement 


of revenue, seeing that in the Suit of 1895 


it. was expressly alleged by the respondenta 
and not deniéd by the Sesretary of State 
that the lands had been held without 
deduetion of revenue. The question, there- 


fore, it is said, is eonstrastiva res judicata.. 


This raises several questions of diffisuity. 
It is not, however, neeessary to deside 
them basause, evan if this ‘question of 
abatement is not res judicata as the appel- 
lant eontends and even if there bad been 
an abatement of rent in fast as he also 
sontende, the question is not of practical 
importanse sseing that the lands in respest of 
whieh abatement is alleged to have been given 
are, in our opinion, resumed lands shown in 
Kelso's map and these lis to the west of his 
line with the result that the lands in suif 
eannot be reformations of lands in respeot of 


whieh the plaintiffa have been allowed the' 


alleged abatement. 

Assuming, ther, that tht eastern boundary 
of the Pargana i is shown by Rennell's line, 
в ‘question is raised whether Honuell' map 


the, 


was sorrestly plotted in the former suit, In 


. the Suit of 1895, the Amin prepared a map. 


In that suit, the Court deputed the Amin. 


. to sompare Rennell’s map, Kelso's map and. 


others on the spot; but, at the request of ће 
plaintiff, namely, the Government, and with 
the eonsent of the defendant's Vakil, the 
Amin was dirested not to go to the spot but 
to draw the lines of the several maps (one. 
of whish was Rennell’s) on the Oadastral 
Survey map so that the limits of the Pargana 
Sahabazpur might be easily aseertained. 
The Amin aesordingly prepared a map show: 
ing the limits, amongst others, assording to 
Rennell. The learned Subordinate Judge 
has pointed out that thia map was prepared 
in the ргевепве of the representatives of the 
parties and was signed by the Kanungo 
deputed by the Government for the purpose. 
When this map was filed in Court, neither 
party objested that it was ineorreot in any 


. respeet. The suit was disposed of aesepting 


. 


the map as oorrest and the whole line of 
Rennell war, without objestion on the part 
of the Government, demareated upon the 
map annexed to the decree. In the plaint 
in the present suit referenes is made in para. 
graph 13 to Rennell's map as being sorreotly 
drawn and in paragraph 22 it ia alleged not 
only that the map was aseurate, that is, repre- 
sented the eastern line of the Pargana but 
that it had been oorrestly plotted in the 
previons Sait of 1895. Now, the Government 
in their written statement, whilst denying 
that Rennell's map was accurate, did not 
deny the allegation that, whether Aoeurate 
or not, it had been eorree!ly plotted in the 
suit of 1895, ‘Then, the 5th issue raised in 
this suit ів: “Are the plaintiffs entitled to 
all lands and churs to the west of the east. 
ern boundary of Pargana Dakhin Sahabazpur 
вв shown in the map annexed fo the евге 
in Suit No. {0 of 1895?” The form of this 
issue, as the learned Subordinete Judge has 
pointed out, also indieates that up to 
the time when the issues were framed the 
defence did not dispute the osorrect plotting 
ofthe esstern boundary. No objeetion, he 
says, was taken t8 the form of this issue when 
the issuss were resonsidered anda new issue 
was framed at the beginning of the trial, 
The question of the plotting of the map is 
further discussed in Order No. 104 of the 
order-sheet dated the 9th September 1918 
where the argumentis of both parties haya 
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been given. We agree with the learned 
Subordinate Judge who has held that this is 
поб & mere matter of evidence but is an 
esséntial and material fact tóusbing the title, 
Fle “has held that the eorrestne:s of the 
Plotting must be takèn to be admitted by iLe 
defence, though at- the trial an attempt was 
fnade to dispute it, It is, true, as we have 
said, that the аєсогаеву of* Renneli’s map was 
s0ntésted “but not the question whether it 
was ecrrestly plotted ‘and we think that the 
argument raised in the suit on behalf of the 
Grown and also ‘repeated before us that 
Rénnel's map was insorrect implies also 
that it wes inaorreetly plotted is not sound, 
for, the: two matters are entirely different. 


We are of opinion that there is no ground for. 


reversing the judgment of the Subordinate 
Judge upon this point, 
further that if there were any substanes in 
this sontention, one would have expeeted that 
the Government would have, during the two 


years whieh’ have elapsed singe the date of 


tbe девгее; had a map prepared which would 
hüve shown whether or not Rennell’s map 
had been oorrestly plotted or been prepared 


tg show by expert evidenes that it sould not. 


bó re-laid. This sould have been produeed or 
siated and the Court migbt havo been asked 
to allow evidence to be given to prove what 
the map so prepared showed or the evidense 
would prove. We do: not say that sush an 
applisation would necessarily have 


made the position of the appellant stronger 
than it now is ; for, he їв aeking for в remand 
upon a faat which: the learned Judge has 
held must be taken to have been admitted 
and he is noteven now in a position to show 
to us by a map prepared by an expert in 
what respeat the previous plotting was 
erroneous. 
line of Rennell is the enstern boundary of the 
Pargana by virtue of the previous decision in 
thé suit of 18£5 and as it must be taken that 
that boundary was eorrestly pl tted iz the 
map inthe Suit of 18:5, and es it is an 
admitted fact that the lands in suit Jie to the 
went of that eastern bonndery and to the cast 
of Kelco’s line, 16 follows that the lands in 
suit muet te teken to be re-formations of land 
in xespeab cf whieh the plaintiffs have been 
айй ave now peyirg Government revenue. 
:hese findings diepoee of the arpeal but 
having regard to the feet that possibly our 
Re є 


We would add 


been 
steseseful but, at any rate, it would have 


Aa it is tus established that the 


judgment may be ТА subjest.of appeal we 
propose to deal also with the isene of the 
eastern boundary as a question of fast 
independent of the findings in the previcus 
suit’ whieh we have held to be res judicia, 


' The preeeding portion of the judgment was 
delivered on the 23rd May 1921, to whieh date 
the ease was adjourned in order that we might 
determine whether we should go into the 
fasts of the oase in the event of its being 
found that the issue as to the eastern 
boundary was res judicata, Оп. that day 
and about a month after, the appeal. waa 
first opened, & new objestion was. taken 
io the suit by the learned Advocate. 
Ganeral on the ground that as regards a 
portion of its subjest-matter it was barred 
by a special law of limitation, namely, 
sestion 24 of Regulation JI of 1519. The 
portion of the suit said to be barred is 
that for land other than the two iceland 
churs taken possession of by Government 
to whieh a period ot twelve years is applicable 
and as regards whish, therefore, no question 
of limitation arises. In paragraph No. 18 
of the plaint it is stated that the pro- 
prietors appealed to the Board of Revenus 
and the Board by its order dated the 9th 
Marsh 1915 confirmed the proceedings of the 
Collestor and rejected the appeal, Paragraph 
No. 3-A- of the written statement runs as 
follows;-— 

"The suit is barred by limitation." In 
the issues framed on the Ist November. 
1916, the fourth ієвпе is: “Is the suit barred 
by limitation?” New issues were framed 
on the 9th January 1917 and those isencs 
did rot eontain avy issue raising the ground 
of limitation. Ibis suggested on bebalf of 
the appellant that this was due to the 
absence of the Government Pleader, a sugges- 
tion whieh it is said is supported by Order 
No. 13,in (he order sheet, dated the 10th 
January 1917. However this may‘ be, new 
issues were setiled in lieu of those framed 
on the Ist November 1916; and amongat 
thore issues there is ro istue raising the 
ground cf limitation. Now, when the 
hearing of the appeal is well through it is 
argued that the suit is barred as regards 
the land, other than the {wo island cherr, 
besarse i$ was nap brought within one year 
of tke date of the seommunieation of the 
Board’s order, The order of the Board is 
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dated the 9th-Marsh*1915. Is is alleged 
to have been sommunieated to the respond- 
ents on the 12th April 1915 and the suit 
was brought more than a year after that 
date, that ie, on the 17th May 1916. For 
it bas been held that in tho sase of a suit 
alleged to be barred under a spesial law of 
limitation, the party is not entitled to 
deduct, as the plaintiffs have attempted to 
do in this ease, the period of two months 
for servise of notiee under sestion 80 of 
the Civil Prosedure Code. This groond, as 
we have stated, is raieed for the first time 
almost at the sonelusion of the litigation. 
It is neeessary that limitation should be 
pleaded in all sases. Bat partisularly this 
is so where the bar is alleged under some 
spesial law. The general rule, we think, is 
that points of limitation should not be allowed 
to be raised for the firat {ime in appeal 
where they involve a desision upon questions 
of fast. In this case a question of 
faet is involved, namely, whether or not 
the Board's order was communicated, if 
go, on what date and whether the persons 
who are alleged by Government to have 
reseived notiee were authorised agents rf 
the respondents for that purpose. in our 
opinion this objestion whioh is not contained 
in the'grounds of appeal should not be allowed 
to be taken at this stage. t is said that 
the fast that tho oase is barred snffieiently 
appears without пєсэввібу for remand on the 
evidenee, though that  evidense was not 
given on thie issue. We do not.thipk 
that points of limitation should be desided 
against the parties unless attention has 
heen drawn to the question of limitation 
and an opportunity given them to meet 
it on the evidense. ven if the objection 
воша be taken, the evidense is not sufficient 
to support it. The evidenee upon whieh 
the appellant relies is to be fonnd in the 
resord of the Dasara Settlement proceedings 
from whieh it appears that nctioes were 
served on опе Nabin Ohandra Gaba an 
am mukhtear on bebalf of Ananda ОБарӣга 


Hoy on the lith April 1915 &nd on 
Sbyama Charen  Ohakravarty, Manager 
of the  Oourt of Wards estate on 


the 12th April 1915. 
no others are given bearing upon this 
question of limitation. They are obviously 
insufficient. There was, for instanse, no proof 
of. the signatures of Nabin Chandra Gaha 


Bayond these faota 


or S. О, Chakravarty and it is rot 
shown that the receipts whieh these persons 
are said to have signed are for a letter eom- 
munisating notise of the Bonrá's deeision. 
Possibly this may be tha fast, but we 
sannot, where limitation has not been 
pleaded and where no issue bas been raised, 
make any assumptions. If limitation is 
urged as bar, the fasts on whish it is 
barred must. be proved after an issue has 
been framed. As stated, there is no question 
as regards the two island churs to whish 
admittedly limitation for the period of twelve 
years applies. The objestion fails. Under 
the eiroumstances, it is not пєвеввагу to 
eonaider whether, if the point sould be taken, 
sestion 24 of the Rogulation has applisability 
to the present ease. 

- We proeeed now to determing on the fasts 
and irrespsetive of the desision in the snit 
of 1895 what was the line of the eastern 
bouadary of the plaintiff; property аб the 
time of the Permanent Settlement whieh 
ineludes the question whether  Rennell's 
map may bataken as showing this, The 
question bsfcra us in its most simple form 
is this. The plaintiffs hava a permanently 
settled estate. There i» no dispute as to the 
northern and southern boundaries and 
only in а sesondary way as to tke 
west. For, aesording to the plaintiffs, 
the western bcundary at {һә time 
of the Permanent Seitlement was. water: 
according to the appellant it was dry land, 
The primary question is as to ens:ern 
boundary, it is admitted that the western 
bark of river Sabab:zour was the eastern 
boundary cf the respondents! estato. The 
question then is, what was the position 
of the river in 1789, the date of the De. 
sennial Settlement for the Permanent Settle- 
ment of 1793 is based upon the prior one, 
If the lands in suit are on the west of 
the river, they fall within tke plaintiff's 
estate. The plaintiff aontends that this ig 
shown by Rsnnell’s map, if it is to be 
aesepted as admissible and securate. 

The onus із, of sourse, on the plaintiffs 
though ouse they have started their ease 
во ав to ^uffisiently raise an inferenas in 
their favour they may (asin faet they do) 
rely on the fast that evidense whieh if 
it is in the possession of any сопа із in 
tha possession of the Governméat, is nat 
produced, 
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The onus is sought to be dissharged 
by means of Rennell’s map and some Set- 
tlement. reports and books of referense 
The ease in- the main reste on the map. 
But we will first deal with 
taken to the reports, 

The Settlement Reports are, it is argued, 
not evidenee, and relianee is placed upon 
the: desision. in Garuradhwaja Prasad v. 
Superundhwaja Prasad (2), .As regards 
Mr. Beveridge's history of the District of 
Bakargan?, it was not referred to in the 
lower Oourt, and its use here is objested 
to on this ground. The mere fast that 
the book was not referred to, might not 
be, of itself, а good objection. If, how- 
ever, the book was used to establish the 
existence of fasts whiah the appellant had 
no opportunity of .meeting and whieh he 
desired to rebut, the admission of the 
book now might involve a remand. Ав- 
sordingly, the elaim to refer to this history 
was not pressed. .As regards the Settlement 
Reports, it is to be observed that the appel. 
lants’ map (AA) was prepared (assord- 
ing to the evidense) on referense: to Mr, 
Jaek’s Calendar. „Тһе oase to whish re- 
ferenee bas been made ‘does nob support 
the exelusion of the reports here referred 
to and we think that they are evidenee. 
1f evidense, the appellant desires to make 
uie of them. As stated, the respondent 
does elaim the support of other evidenes, 
bat even if he did not the question 
whether the map is suflisieht must depend 
on the faote of the particular ease. Here 
they . are pesuliar in that the whole case 
ig bound up in the decision of the eastern 
boundary of the estate and that eastern 
boundary ia а river the position of whish 


was one of the purposes of Rennell’s map. 


to losate. So that when we know that 
fhe eastern boundary of the permanently 
settled . ‘estate was the western bank of 
#6 river and when we know what the 
position of that river was at the date of 
the Permanent Settlement we are in a 
position tó deside the issue before us. 
For the appellant 16 ie next sontended 
that the onus eannot be diseharged by 


(2) 28 A. 87 at pp. 48, 49; 10 M. L. J. 267; 6 0. 
үү. М. 33; 271. A. 288; 2 Bom. І, В, 881; 7 Sar. 
Р. О. л. 724. (P. C.). | 


ыган : 


eonelusions drawn ‘rom, practisally, the | 
map alone, 

Major HRennel), the Direetor of Survey, 
made his celebrated maps between the 
years 1754 and 1773. It is stated that 
the map whieh is used in this базе was 
made sometime after 1767, .Thera is no 
need to disenss the value of Rennell's map 
in respeot of boundaries, looation of vil. 
lages and the like. Here Rennell’s map 
is used for the purpose: of aseertaining 
the position of a river. Whatever else may 
have been the purpose of their preparation 
that purpose undoubtedly ineluded the 
delineation of roads and waterways, and, 
so their Lordsbips of .the Privy Couneil 
in Horadas Achariya v. Secretary of State (3). 
adapted the position of the river therein ques.: 
tion as shown in Rennell’s map, г 

Rennell’s map, however, was not son- 
temporaneous with the Permanent Ssttlement, 
It was made some 22 years or во before the 
Desennial Settlement on whish the Perma-. 
nent Settlement proceeded, On thia ground, 
therefore, · the appellants objest- that it 
eannot Le evidense of a state of things 
a considerable number of years after its. 
date. If they are right on this then the. 
suit on the fasts must fail for the only 
evidence is Rennell’s map. There is по. 
eontemporaneous map and snbsequent maps 
are no evidenae of ihe previously existing: 
State of things. The respondents in reply. 
invoke the presumption of eontinuity. This- 
is @ presumption whieh varies with the 
sireumstanees of the ease and is applisable 
to thinga whieh are’ sontinuons in their 
nature, If they are that, then the Court 
may presume that they eontinue іп the 
state in which they were last known in 
the absence of evidense to the вопігагу, 
It may be said (ав. it is in fact argued 
here) that a river such as the Meghna’ 
is not continucua in ita nature bnt вор. 
tinually variable. Relianea is placed in 
this sonnestion on the observations in the: 
order of Mr, Strong, the Oollestor, in a 
prosesding under gestion 76 of Aot IX of 
1847 that the Island Dakhin Sababazpur 
is notoriously subjeot to dilnvion and 
alluvion and that in the period whieh 
elapsed between Rennell’s Survey and the 


(8) 43 Ind. Cas. 361; 26 O. І, J, 590; 22 М, D. T,- 


. 488; (1918) М; W, М, 28; 20 Bom, L. R. 49 (P. С,), + 
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Permanent Settlement half the Island might’ 


have been diluviated and have re-formed 
in the shape of new island churs, And in the 
order of the Board of Revenue it is stated 
that: " Repnell's survey was made more than 
20 years before the Deeennial Settlement and 


in а tract sueh as this, whish is situated: 
on the Bakarganj littoral and is snbjest to 


violent fluvial and tidal aetion it furnishes 
no safe indication cf the aotual position of 
Movzahs at the tire of the Deaennial Settle- 
` ment," In the judgment in the 1895 suit, 
the learned Judge stated, “that from time 
immemorial the Meghna has been sontinually 
dilaviating its right bank along the eastern 
. boundary of Dakhin Sahabazpur Pargana 


and that a eonsiderable portion of it'is now 


under water." 


Ina petition filed by the manager of the 


Court of Warda to the Deputy Collestor it is 
stated that the petitioner was surprised and 
alarmed that the Revenue Anthorities were 


making attempts to assess all the lands 
outside the Revenue Survey lines although 


up till then it had been admitted by the 
Government that a eonsider&ble portion of 
the Zamindaris Nos, 1763 and 176% per. 
manently settled in 1793 had been washed 
away by the Dakhin Sahabezpur river before 
the Revenue Survey was made. With the 
exception of the last-mentioned petition the 
, obber statements are etristly not evidence in 
ihe ease on this point, As regards the 
judgment in the 1-95 suit it is either 
res judicata as we have held, in whieh ease 
the present question need not any longer be 
discussed, or if it was not res judicata the 
observations of tbe learned Judge are not 
evidenee. No attempt was made in the lower 
Oourt to call evidenes on the subjéot of the 
variability of this river. We have, however, 
the faet that rasumption proeeedings did take 
place in the years 1840 to 1847, with referense 
to diluvions referred to in Mr. Riokett’s letter 
dated the 30th November 1848. Farther, 
there are the proseedings as regards Hassan 
Tajuddin and Dampier Ohurs. 

The respondents admitted that there was 
diluviation on the east of the Parganas after 
the date of the Permanent Settlement and 
some changes on the western side of the 
Paragana prior to that date, On the other 
hand, itis submitted that, so far as the 
evidenee before us shows, no elaim was made 
or proesedings taken as a sonsequenee of 


shanges in the river prior to the resumptions 
commenced in 1840 and continued until 1847 
after whieh inthe year 1248, survey of sueh 
resumptions was ordered. Part of the land 
was in possession of the Salt Department, and 
if there had been loss of land by flavial astion 
the Salt Department might have elaimed an 
abatement of rent; but they did not do so. 
Moreover, it issaid that if there be any 
evidenae of what ossurred between the date 
of Rennell’s mapand the Permanent Settle- 
ment, such evidence must be in the possession 
of Government but it has not been produced, 
and that, therefore, we are entitled to assume 
that Renneli’s map in а suffisient and sub. 
stantial way indieate the position of things 
at the date of the Permanent Settlement. 

The question is one whieh is not withont 
difficulty. The fasts establish that between 
tha date of Rennell's map and the Permanent 
Settlement there were sonsiderable ehanges on 
the western side of the Pargana in the form 
cf silting up. In fast, such silting up is 
relied on by the respondents to explain ser. 
tain facta which the appellants put forward 
to show the inaesuraey of Renneli's map, 
It is also sommon ground that there has been 
extensive diluvion on the east after the date 
of the Permanent Settlement. (f we are to 
eonsider both thes» fasts it may be argued 
that they dispose of any presumption of воп. 
iinuity. Bat the question here is a narrower 
one, namely, the position of the eastern boun- 
dary line. Are we to presume that that 
remained  unohanged from the date of 
Rennell’s map until that of the Permanent 
Settlement? The only evidence on this point 
is as to а period subsequent to the Permanent 
Settlement. Jn the absense of any evidense 
io the sontrary as to the state of affaira 
bstween the date of Revneli’s map and the 
Permanent Settlement, we think we should 
assume that on the eastern side Rennella 
map may be taken to represent the state of 
things there at the time of the Permanent 
Settlement. In fast it seems established that 
it is sinse that time that a strong drift of the 
river towards the west with diluvion of the 
eastern boundary has been observed. Whe. 
ther Rennell’s map is otherwise good evidenoa 
and accurate is of sourse another question 
with whieh we deal later. All that we now 
hold on this point ia that the map is not 
exeluded on the ground that it ia поё contem- 
poraneons with the Permanent Settlement 
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beoause, as regards the eastsrn- -side of the 
Pargana, with whieh we ara almoat directly 
songernsd, the state of things appearing in 
Rennell’s map mày ba deemed to hava son- 
tinned until the Permanent Sasttlsment. 
Whilst it appears to be the faot that ehauges 
did meanwhile take place on the western 
side this ів not inconsistent with the eastern 
boundary having remained during the same 
period substantially unshanged, There is 
perhaps the less chanse of error in this oase 
that ia of giving the plaintiffs moraland than 
that to whieh they ara entitled baeau:e it is 
admitted that. the river has been diluviating 
his estate on the east sinss the Permanent 
Settlement, and as to the anterior period ap 
to the date of Rennoll's map either wa must 
assuma that things remained аз they wera, 
or if not it is natucal to eugpos6 that 
the admitted and eons'ant natura of the 
diluvion after tha Permanent Sttlemant is 
an index of the natare of the diluviin ia 
the anterior period mentioned. If, then, 
we may refer to Bonneli!s map as evilense, 
there is a ргезатриоп of its assarasy 
under sestion 83 of the  Evidense Ast in 
respest of sush matters as to whish it is 
admissible evidenss. ^ Uadee that aastion 
" the Goart shall presame (hit maps ‘ or 
plans purporting to be made by the authori- 
ty of Government were so made, and 
aro aesorate,' Lt is thus nof nessasary to 
refer to or to rely upon statements made 
in this suit or in the Suit of 1895 as to 
the value, and, therefore, aesurasy of Hon. 
nell’s maps for the purposes for whieh ihey 
were prepared, namely, amongst others, 
tha delinsation of rivers and other water. 
ways, it is for tha appellant in this sase 
to rebut the presumption of авзогазу of 
the map in relation to the fasts of this 
particular ease, and th is ke has, ia faot, 


attempted te de. 


It is ter the plaintifs to show that 
Reanell’a map is admissible in evidence 
of the state of things at the Permanent 
Settlement; Bat if this is доле, 15 will bs 
assamed to bs sesurate опіез? the santcary 
is shown by thé respondenta, Взѓога dealing 
with bis oritisiam on the assurasy of 
Rannell’s map we will tirat refer to another 
matter. 

Au objection was taken that the map 
on wiish the Amin worked in ths previous 


case as Reonell’s map has not been pros 
dused and that it is not shown to be 
Henneli'a map. Thera does not appear to 
be any ground of appeal on this head. 
Paragraph 60 of the memorandum of appeal 
to whieh we have been referred, deals with 
another matter, namely, “that n> desree 
should have been granted to the plaintiffs 
on the basis of Rennell's map alone seeing 
that Rennell’s map was never eompared 
with losal conditions and never shegkad by 
msasurement in the loeality by ^ апу Sar. 
vsyor whethe- of expsriense or otherwise,” 
That is not the pomt raised by thia, ob. 
jestion. The point here is shat the ‘map 
(Exhibit No. 23) is inadmissible, and indeed: 
irrelevant, besause it has not bsen shown 
that it was made with reference to Rsanell’s 
map. [t is trus that objeation was taken 
to the admission of this map in the lower 
Oourt but not on the ground whieh is here 
urged, No sush ground ean, in our opi. 


"nion, be urged now; fcr if впоһ objesiion 


had been taken in the lower Court, ‘the, 
plaintiffs migbt have metit by тө; plotting 
the borndaries with raferense to а вору 
of Rennell’s map as to whieh there ‘sould 
be no dispute, It is true that the plaintiffs 
contended that the sorreetness of the plotting 
in tbe previous suit was admitted and 
should not be gove into again, But if 
the objection had been taken then, whieh 
is taken before us now, to the admission of 
the map (Exhibit 23) and sush objection had ` 
been desided against the plaintifs, then the 
plaintiffs might have asked to re plot the 
bcundaries with referenceto some admitted 
sopy cf Hennell's map. Moreover, the admis» 
sion that the plotting in the previous suit was 
eorreet, assumes that Éxhibit No. 23 whish 
shows sueh plotting, was made with refer- 
erse to Kennell’s map. Osherwiae, the 
plotting would nof beeorreet, Іп fast, thig 
objestion is only another form of that with 
which we have already dealt, viz., tte sor. 
reatness of the plotting of Renneli’s line 
in the map of the previous suit. The Amin 
alo says that he was given a оору of 
Rennelh's map, There does not appear, 
therefore, to be any substanee in the gon: 
tention that the Amin in the previous enit 
prccoeded upon the basis of eome map 
other than Ronell’! or that, at any rate, 
it hed not been saown that the map on 
whieh he did proseed was Renneli’s map, 
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We hold that the Amin did work with refer- 
өргө to R-nnell’s map, 

We vext deal with the grotnds whieh 
have been pit forward to rebut the presump- 
tion of певогвву of Rennell’s map assuming 
it to be admissible. 

-Thé appellant sontonds, in the first place, 
that Rennell nade a mistake of some 5 feet 
45 inehes in the longitude of Fort William 
Semaphore Station, Caleutta, the starting 
roint of hia survey, and henee argues that the 
map aş re-laid by tte Amin in 1895 must 
be some 6 miles too far to the east. It 
ie; however, quite immaterial in the present 
ense whether Rennell did or did not know 
the eorrest longitude of the Semaphore 


Station for Rennell hes taken the Semaphore’ 


Station аз zara and has caleulated his 
longitudes from the Semaphore Station 
treating ‘the station as zero. If we want 
.to dissover the longitude of any point on 
Rennell’s map when referred to Greenwich 
all we bava to do is to add the eorrest 
longitude of the Semaphore Station, to the 
longitude given by Benneli's. 

Whüt;the Amin did was to 
Bennell's ‘map to the 
survey, map. 

. He then suparimpored the 
Sarvey. "Map. 


enlarge, 
same seale as the 


map ‘on the 
This is quite easy as he knew 


what: iwas the eorrest longitude of Rennell'a. 


atarting- point. 


The main diffieulty in re-laying Renrell's, 


map.bas been the determination of the 
starting point. 
by the Survey Department to be Sema» 
phore Station, 

It is quite easy to ind the sorresponding 
longitude of any place given 


map оп the survey map by adding to the 


longitude of the plate on Rennell’s map the. 


sorrect longitude of the Semaphore Station. 
The Amin-who re-laid the map knew the sor- 
reet longitude, cf the Semaphore Station ва 
given in tbe survey map. What was 


important and absolutely nesessary was to. 


know the point from whieh Rennell started 
and the longitude of 
immaterial onsa, the point has been d'a. 
covered that Rennell gave it an insorrest . 
longitude for Hennell treated it as his, 
вто. ` Rennell’s error in the longitude of 
his starting point. (the Semaphore: Station) 
wruld only. be of importance in determining. 
what the starting point was, 


This bas been determined 


in Rennell'a 


the point. -lt is: 


Secondly, the appellants sontend that 
Renvell himself never surveyed the island 
of Dakhin Ssbabezpur but that it wag 
surveyed by Riebie. His sontention ia 
based on the faet that no mention ia mada 
of the survey of Dakhin Sahabszpur in 
Rennell'a diary and also cn the opinion cf 
Major Hirst. But we have only got. 
Rennell’s diary up to 1767, 1t is possible: 
that, either ke dissontinued writing hia diary. 
cr it Eas been lost, for his suoryey was. 
sontinued up to 1773; 

Moreover, 16 is really immaterial whether 
Rennel or Rishie made.the survey, for the 
presumption of acanrasy under seetion £3 
aries from the faet that the maps are 
mace under the orders of Governmert and. 
not that they were made. by  Rennell.. 
Farther, R«nnell apparently supervised and 
sorreoted Riebie’a work, 

We pass to Dr. Mitter’s third argument. 
to show that Rennell’s map is inacenrate, 

Renneli's map shows the western boundary 
of Dakhin Sahabszpur to be water, If 
we relay Rennell’s map on the prerent: 
survey map we shall find that the western. 
boundary is dry land and that there are) 
perménently settled estates to the west of 
Dakhin Sahabazpur and immediately вор.. 
iiguous to it. These permanently settled. 
estates must have been, therefore, part of 
the original island of Dakhin Sahabazpur. 
at the time of tbe Permanent Settlement, 
Therefore, the island of Sahabszour must 
he plaeed further to the west во that the 
western boundary soineides with.what ів, 
the western boundary of .the island of; 
Sahabszpur. Hennell had placed the island. 
too far to the saat. Н 

T’.e respondent sontends, on the other. 
hard, that the island was eorreetly plased. 
by Hennel. That there are a number of 
islands shown by  Rennell on west of: 
Dakhin Sababaz sur and that by. aeerotion 
these islands have been joined together 
and now form solid land  eontiguous to 
Dakhin, Sshabazour island and the river. 
Betua whieh is the western boundary of 
Dakhin, Sshabszpur has been growing 
smaller and smaller through silting up,. 
He shows. from Kelso's mapa that even 
in 1840 the Бапа was a big river perhaps 
two or three miles broad while now it ia. 
& narrow stream. That all. the lands. 
immediately to the weet of tho Botua ns jt. 
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now is are new formations sinsa the time 
óf: Rennell and that they were not perma: 
néntly settled estate at the time 
Permanent Settlement, 
of the Permanent Settlement the western 
boundary of Pargana Sahabazpur was dry 
land that would not prove if was dry 
-Jand when Roennell made his survey. The 
appellant, to show that the western boundary 
of the Pargana at the time of the Per- 
manent Settlement was. land and not water 
eontends that two permanently settled 
estátes were then actually «eontiguous to 
Dakhin Sahabezpur, viz., North'Sahabazpur 
fnd Kristodaspur, 


‚ To prove that these two estates North 


Sahabazpur and: Kristodaspur were воп:. 
tignous to South Sababazpur at the’ time‘ 
of the Permanent Settlement he has relied. 
filed by. 


on sertain quinquennial returns 
the: Z»mindar in 1802 whieh give, aosord. 
‘ing to: bim, the list of the Kismats,. .eto,, 
whish: formed · the permanently `. settled 
estate in 1793 and more speeially on the 
entries of Kigmats Daguti, Garmani and 


Kathali. to. show that North Sahabazpur was. 


eontiguous in 1793. 

. The eastern boundary of one of those, 
vie,» of Ohur Gurmani, alone is given: as 
Dakhin Sahabazour, The importansa of 
the others ів to- show: the position of Chur 
Gurmani. - 
Ohur-and по revenue is.assessed on it, 


: But this-evidenee does not put the ease. 


very high, At the highest, it would show 


that the Zamindar of North--Sahabazpur’ 


élaimed in 1802 as part. of.: their." perma- 


gently settled estate’ this:Ohur Gurmaui: 


И would not prove necessarily: that Chur 
Gurinani was in existense in 1793. That 


would only be proved by the papers of 1793, 


In 9. years many churs may have formed 


- ør disappeared. . 
‚ Moreover,ven assuming that ‘has Gurmani 


was in existence iin: 1793. and во that 


there was dry: laud sontiguous to^ South 


Sahabazpur on -its~ western boundary, that 


. would not. prove.that Ronnell in' 1767 


had not- depieted . vóorreetly- the then state. 


of- affairs. It.is: anito possible that . sub. 
gequent.to:RHennell's Survey the islands 


shown: by him dm the: west. of Dakhin' 
Bahabazpur besame joined: up together and : 


joined up' with: Dakhin Sahabzpur.. Thus 
$6. is. quite: ERE that .at the. time: of 


of. the 
Evenif at the time 


This Gurmani is shown’ ая à: 


the Permanent Settlement’ - the 
boundary of Dakhin Sahabazour was no 
longer water but laud; Bat there is 
nothing to show how mash was water 
aod how much land. Ohur Gurmani might 
ba merely a small chur whioh temporarily 
eonnested Dakhin Sshabazpur with other 
estates That obviously would not of itselt 
show that-Rannell had insorrastly plasad the 
island of Sahabazpur in 1767 or-that the east- 
ern boundary of the island. had shanzed be- 
tween the time that Hennell depisted it and 
the Permanent S:sttlement, We are not en- 
titled to assume that besause land had formed 
on the western boundary between Reannoll’s 

survey and ths Permanent Settlement that 
land had diluvated from the esstern boundary, 
The same argumeuts apply to Churs. Patas 


western 


" Bedarulla, Subhi and Khalifa whish plaintiffs 


insladed in their estato of Dikhin Sahabazour 
at the time of the Permanent Sattlement and - 
whish the appellant alleges are wast of- 
Rennell’s line, Théyara possibly sesration 
to the island and may well have formed 
batwean Raanell’s Satvey and: the Берин 
Settlement, i 

<А glance at the map would show that: 
most of the land west of Rannall’s’ - wastera 
lineis chur. Soms lands whish appear to be 
of а more or loss permanent nature correspond - 
roughly with .some of . Rennell’s islands: 
whioh fast would go to show the соѓгевіпэзв' 
of his survey. 

* The appellant then argues. TS esrtain ^ 
four. Ohura Sibpur, Bedar,:M«daphar' and. 
Sibsankar were resumed by: Government in 
1840, that these churs lie well to -the west of . 
the present line which the plaintiff slaims as 
his boundary and so the’ appellant argues 
that the plaintiff by that admitted. that the 
boundary line was Kelso's line. He would 
seam to sontend. that the'plaintiff knew then 
where the boundary line really was as 
witnesses’ who’ had .bàen' alive’ at the time 
of the Permanent. Sattlement were then 
available, ..- 

It appears that in two oases Madaphar and 
Sibsankar the: plaintiff did appesl'to. the 
OCominissioner unsusaessfully. Inthe other: 
two sasos-he did not: eontest them. No’ suit: 
was brought to set aside the debision. 

-Bat the sondust:of the- plaintiff: "proves littla . 
or nothing. -It may-wall bathat he-had^ na: 
material at his'sommand then to prove-whers A 
the boundary was, As аг; аз: сап be segg” 
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Rennell’s map, were not dissovered till many 
years later. Moreover, these landa apparently 
formed part of the land that had keen in the 
oseupation of the Salt Department. It is 
quite possible that the Zismindar did not think 
it worth while tospend any money fighting 
the point with Government. Then it is to 
be remembered that, with regard to these 
resumed lands as they were ealled and 
revenue payable, the Zemindar was in, "eom. 
munieation with the Revenue Authorities and 
withheld payment of the sum of Ra.13 ,000 
formerly debited to the Salt Vepartmext with 
the result that the Government took astion as 
stated in the letter of Mr. Riekett by 
subsequent sorrepondense to whioh we have 
referred. At this distance of time it is not 
possible to determine exaetly what were the 
facis, "We do not think that those above 
stated ean be eonstrüed into an admission by 
the Zsmindar that he knew quite well that 
the boundary-linelay to the west of there 
churs.  Furthermcre, it mnst be remembered 
that until the desision of the Privy Ocuneil 
in the баке of Lopes v. Muddun Mohun Thakocr 
(4) it bad always been held that land re- 
formed tm stiu belongs поё {о the Zeminddr 
but the Government. It was Lopes's case (4) 
whish set the point at rest. - 

: Fifthly, the appellant has contended that 
certain villages; for instanee, Oolys, Govin. 

dapur, Mendigange, are shown in’ Rennell’s 

шар and are now found to be at some miles 
distanee, This we do not think is of mush 
importanee, Inthe ‘first plase, the objest 
of Rennell’s Survey was not the villages but 
the rivers and waterwaye,and he would not 
be very particular ав to the exaet site of the 
villages. Seaondly, the villages from the 
nature of the eountry often shift, Thirdly, 

these villages are often long straggling 
: villages and it is not possible to say 


what part of the village Rennell took for the. 


dot whioh represents the village, 


To sum up, we do not think that the appel- 
lant has sueseeded in proving that Rennell’s 
тар insorrectly depioted the position of the 


island of Dakhin. Sahabazpur in 1767 or that: 


in 1793 there was any ehangein the eastern 
boundary of the island from what it was 
in1767, 


(8 18 М.І, А. 457; 14 W. R. P. C. 11; 5 B. L Е. 
521; 2'Bnth, BOG 336; 2 Sar, P. „0. J. 594 20 E Е 
825, . 
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We are of opinion that the appellant has 
not established suffioient grounds for a revarsal 
of the desision now under appeal and we 
assordingly dismiss his appeal with costs. 

B. X. Appeal dismissed. 
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APPEAL FROM АРРА! ТАТЕ DEOREE No, 
or 1919. 
September 11, 1920, 
Present :—Mr. Hallifax, А, J. О, 
KOLHU ARD OTBERBS— DEFENDANTi— 
APPELLANTS 
VETEUS 


BELSINGH—Psaintiye— RESPONDENT, 

Custom —Gonds of Bhagi in Bhandra District— 
Guardianship of minor’s property ~Step- brother or 
mother—Rule of decision in absence of custom, 


As regards guardianship, the Raj Gond family 
of Zemindars of the Shikmi Zemindari of Bhagi 
in the Bhandra District is not governed by the 
Hindu Law, and, in the absence of proof of any 
custom, & question of guardianship in that family 
must be decided according to justice, equity and 
good conscience. [p. 208, col 1. 

Where certain minors of a Gond family with 
their mother are living jointly with their step- 
brother, who manages the whole estate, and is 
regarded by the family and all the world as the 
natural and rightful guardian of the minor's prop- 
erty, he must, according to equity and justice, be 
treated to be, as against ‘the niother, a guardian 
both de facto and de jure, more so if the personal 
law of. practically the whole population amidst 


- which the family resides recognises a stop- -brother 


as the natural and rightful guardian in prononce 
of the mother, [p. 209, col, 1.] 


Appeal from appellate deeree againat а 
deeree of the District Judge, Bhandara, 
dated the 15th April 1919, modifying that of 
the Subordinate Judge,- Bhandara, dated the 
10th Oatober 1918, 

Dr. H. S. Gour, for the Appellants, 

JUDGMENT.—It seams advisable to elear 
ground ‘by mentioning first the 
inaesuraey with whieh the extent of 
the various shares is deseribed in this ease, 
Tbe system of annas and pies is convenient, 
up to а sertein limit, but the uneduoated 
Indian mind is ineapable of grasping the 
idea of anything’ less than a quarter of a pia, 
and in many eases eanndt get beyond the 
idea ofa pig. That, however, is no reason 
why the Court should be guilty of inaseu- | 
racios whieh might result in substantial’ 
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injusties. ^on further sub divieion of the 
Bhares so improperly deseribed. Here we 
are at times dealing with a share of one- 
twentieth whieh in the anna pie. notation 
should be represented by 9. 3/6 pies, but almost 
invariably this is oalled 92 pies. So alao the 
share that is really 2 annas and 1-3/5 pies 
in that system of notation is always 
ealled 2 annas and 12 pies, In this ease 
it will be more eonvenient to refer to shares 
interms of vulgar fractions, 

2.. This appeal arises out of. one cf a 
number of suits filed by the three junior 
members of the Raj Gond family of Zəmin- 
dars of the Shikmi Zamindari of Bbagi in 
the  Bhandara' Distriat, The following 
geneslogieal tebie of the family will assist 
eomprebension of the facte:— 


t nS А 
Name unknown ' 


3. 
US Dharma SENE 


NE >. Teu. Janu '' Kaudu . 


pus | 7 
. Aman Bapu, Amar Singh. Puran 











ecce J T1 : | 3 š i 
' Warlu: ' Bel Singh. Prom'Singh, . 
- JN B x [. - to * . Fs 1 
Umrao. Kaman Dhuran,. Asaram,- Matsaran,: 
Tularam, р 


: 8, The:Zemindari oonsisted originally. of 
12 villages, Ghisu and Isu'elienated their’ 
half. share in the two villages of Nakti and 
Megardhokra ‘many years ago, and the half. 
share in thore two villages’ is 00 longer в. 
part ‘of the Zaniindari.’ In 1895 they mort ` 
· gaged ‘their half share in the remaining ten. 
villages to one Bamdayal Mawari of Doos 
gargarh, He ‘eventually sued them on the. 
mortgage and obtained posession of their 
whole satate, the Half share in the ten villager, . 
in 1201. In.1905 the Z smindari, therefore, 
eonsisted .of '&'half' share in 'eash of the 12 
villages originally somprised ‘in it, Aman, 
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Paran and Umrao being deaf, a quarter of 
this property belonged to Aman. Bapa, another. 
quarier to tha three aonsof Paran and the 
remaining half to the four surviving sons. of, 
Konda. It is admitted that,- ascording to, 
the pereonal law. governing Raj Gonde, а 
son has no vested interest. in the family 
property during. his father’s- life, so that’ 
Tularam was exeluded by hia father Kuman.: 
He tried to get over this diffisalty - by the: 
statemont that he was theson of Umrao who: 
was then. dead, but the. entire falsity of 
thia Баз baen established апан is now admit-: 
ted, . 

4. Із Dessmber 19048 80me of the. PPS 
of the. family applied for assistanae to R. 
B. Anantlal, Extra-Assistant Commissioner, 
who was in oharge ofthe Dabt Oonoiliation 
Board, eertain arbitrators depated~ by, the, 
Government wbo were formally appointed, 
by the parties in each ease and asted “as a, 


: ort of informal Bankruptey Court to deal 


with argieultural indebtedness after. tha 
famine. Hxhaustive enquiries were made, 
and no effort seems to have been spared to 
get good terms from the creditors of the 
family and to resene it from the slough of 
insolvency into whieh it had fallenand set 
it on" its feet. Ramdayal.Marwari was indue; 
ed to-reeonvey, his. balf share in the ten 
villages in eonsideration -oË getting the 
whole’ of the village -of Sirpur. and, 
Re, 6,880. The amount of the deoree under. 
whieh he bad foreelo»ed the half share in 
the ten villages was. Rs. 6,313 and. he also 
gave up his elaims under a deeree for 
Rs, 1,1-5 and various bonds.for Rs 2,050. 
against Ghisu, together with established. 
claims for Rs. 2,422 against Aman Bapu aud 
the sons of Paran and for Ra, 485 against: 
the sons of Kandu. 

5, Apart from these debte, the total - 
amount due.from the family was found to 
be Re. 7,944 together with a sum. of about; 
Rs. 3,002 апе. for land revenue to the 
Та lieu óf' this the. 
ereditor8 were induced to aecspt redused' 
sums aggregating only Hs. 3,465,.. Ot. chis 
total debt -of elose on Rs. 11,000, the 
amount due by Aman Bapu and the three. 
sons of Puran-seems to have been nci 
less than Hs. 7,000. In addition’ there’ 
was the Rs, 2,422, their share of debt 
wiped off under the Sirpur arrangement, . 
Weare пож eonterned in this appeal 
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only with Bal Singh and Prem Singb, ` 


the two younger sens of Puran, and the 


Share of the total debt falling on their ` 


shoulders would be Rs. 3,140, 


6. The money required for the .pay- 
ment of all these debts was proposed to 
be raised by & sale of the whole village. 
of Toya Gondi (exelusive of the right to. 
minor forest produse for the next 15 years) . 
for Re, 3,325 and of the whole village of, 
Bharregaon (with a reservation of the 
right ‘to. eolleet Harra and gum) for. 
Bs, . 4,000, and a~ ‘lease of tbe minor forest . 
prodnes- of all ten villages for: 15 years 


for Rs. 45,000, At ‘the ваше time, 
R. B. ^ Anantlal worked ont a. seheme 
for, the re-sonstruation of the Zemindari. 


whieh was.then divided into. inconveni- 
ently -small sbares: among eight or nine. 
people of whom he said ‘that "most of 


them are а bad lot, addisated to drinking," . 


to prevent the immivent extinetion of the 
Zsiindari, He proposed to leave at its head 
Aman Bapu, who was, in his opinion, | the 

“only sensible person among the lot” as well, 
as the head of the family. The-proposa! was 
that the sons of Kaudu. should take the whole 
village of Salai in lieu of their share, and the 
three. sone. of Paran. should similarly, take the 
whole village of Bhagi, exolusiye of the right 
to minor forest produse other. tban Mahua: 
in, lieu of ‘theirs, and that the remáinder of the. 


Ziemindari should be handed over to Aman. 


Bapu. 


Deputy Commissioner of Bhandara, the Oom- · 


missioner of Nagpur and the Chief Commis-: 


sioner, and were sanetioned: Six doeuments 
were exesuted on the 6th, 7th and &th of May 
1905 to give effeot to this seheme, These 
WOre,— 


of Kolhu Mahajan, and of Toya 


Gondi in favour of Jaikishan Mar- 
wari, and of half of Sirpur in favour’ 


. ofthe son of Ramdayal Marwari,. 
exesuted by Aman Bapo, by the 


sons of Kaudu and: by Warlu for 


bimeelf and as guardian of his two 
younger brothers, 

(2) A lease cf the forest produce of all 
the villages in the Zomirdari for 15 
years in favour of Jaikishan Mar- 
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^ the parties, 
(1) Sale deeds of Bharregaon in’ favour: 


wari, exeseuted by Aman Bapu alone. 


805: 


: (8) What are ealled "Farkaé nama” or ^ 
partition deeds in favour of Aman 
“Bapu, one exesuted by the sons of 
Kaudu relinquishing their share in 
the property and taking the whole 
village of Salai instead, the other 

, exeeuted by Warla for himself and . 
as guardian of his two younger 
"brothers similarly relinquishing 
their share in the Zomindari and 
taking the whole village of Bhagi 
in exohange. 

' There was, presumably, also a transfer by 
Jagannath, воп of Ramdayal Marwari, of the 
half share in the ten villages whieh he was 
then holding under his foreelosure desres, 
but this has not been filed in any of the 
завев with whieh we are now dealing, There 
are two later transfers with whieh we are also 
eonserned. On the 7th of February 1908 
Aman Bapu sold the whole of the village of 
Rajimdongri to Ney Pawar and his three 
brothers, and on the 23rd of January 1909 he 
sold the remaining half share of Nakti to 
Tukaram and Sarwan Pawar. 

8. The seven suits out of whieh these 
appeals arise were filed by Tolaram, son of 
Kaman, and the two younger sons of Paran, 
Bel Singh and Prem Singh, onthe 3rd and: 
7th of June 19i7, in tha Oourts of the 
Subordinate Judge and the First Munsif 
of Bhandara, Тһе. plaintiffs sought to sat 
aside every one of the eight dosnments 
mentioned above on the ground that the 


' dosuments were executed while they were 
7. "These proposala were кыйы by the 


minors and were not for their bensfit and that 
they were not properly represented by their 
guardians. One suit was against Aman 
Bapu and the other so-sharers for eonoella:« 
tion of ‘the two "Farkat.nama" and- this 
was desreed through obvious sollusion between 
In the other six suits for the 
sanseliation of the other six doeuments: a: 
part of Tularam’s elaim was dismissed in: 
the First Court and the rest in the lower: 
Appellate Court and he has not appealed. 
We are, therefore, now eonserned only with: 
the el&ims of Bal Singh and Prem Singh, 
The fórmer was born in 1889 and the latter 
in 1891, so: that thty were lGand 14 years 
of age in 1905 and attained majority in 
1927 and 1909 respsetively. (I may remark 
here that, in assordanse with the very com- 
mon but somewhat insomprehensible austom 
among Indian litigants, the Gling of the 
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suits was delayed to the last possible moment. 
They were filed in the last week of the 
twalfth year after Tularam admittédly attain- 
ed majority, though he has bsen held to 
have done во before May 1905, and just 
over twelve years from the exesution of the 
deeds). 

9. The desisions of the learned District 
Judge as regards Bel Singh and Prem Singh 


in the sonsolidated appsals in his Court may ba 


summarised as follows. In 1905 their brother, 
Warln,was their actual guardian but their legal 
guardain was their mother who was alive then, 
Unless legal nesessity for them воша be estab- 
lished the transfers of the minors’ property 


were, therefore, absolutely void and neither, 


Artiele 44 nor Article 91 of the Limitation Aet 
would apply to their olaim, as was held by 
this Courtin Husen v. Rajaram (1). Proof 


of legal nesessity - might validate а transfer | 


made by a person who'was guardian de 
facto and not de jure, but in this cate по 
legal nesessity or benefit to the minors bas 
been established. The period of limitation 
for the suits is that laid down in Artiole 


.144 of the Limitation Aet, and they are all 
filed within twelve years of ihe attainment, 


of majority by the two plaintiffs, Bel Singh 
and Prem Singh, 

10. There has besn no appeal against the 

deeision in regard to the lagal neeessity.and 


the benefit of the minors, but the question: 


- will re-pay examination, It is not diffisult 


to eompare the position of the two minors 


before and after the oomposition with the 
-areditors of the family and the re-sonstrua- 
tion of the family estate. Their position 
before was that they owned a twelfth share 
in the twelve villages with atotal area of 
18,826 sores, в total str area of 413°75 acres 
and & total assessment of Rs. 1,610. If 
we leave out of consideration the very great 
advantages of compaetness, that may be 
taken as equivalent to a single village with 
a total area of 1,569 acres, а. str area of 
94/498 aereos and an assessment of Ев, 134, 


and on this property was a debt of which 


the share of these two minors was just over 
Вз. 3,000, In lieu of this, they got a two- 
thirds share in the village of Bhagi whieh 
has a total area of 1,917 asres, inoludes 39 98 
acres of strand pays Ез, 100 as land revenue 
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so that the two-thirds share represents a,- 
total area of 1,278 aoras, a str ares of 26° e2' 
aud an assessment of Re. 6610.8, The 
value of this is redused by the. previous 
sale of the right to sollest minor forest 
produca for fifteen years, but the prise paid 
for that was Rs. 4,500 for all the ten: 
villages and its value for Bhagi alone is 
sertainly not more than Rs. 450 and ів' 
very probably mush less, asit is the prin-. 
eipal village of the Zsmindari and the: 
residence of the family’ with a sonsiderable: 
str pres, and is,- -therefore, almost seitainly ' 
among the less "Jüngly" villages Тһе: 
faeta are ineuffisient for the forniation of any’ 
final opinion, but it seems to me, leaving ` 
the debts out of -eonsideration, that the 
value of a sharein one village representing ` 
1,278 ares with 26-02 aeres of sir and an 
assessment of Ra 66-10-8 minus something ' 
less than Rs, 450 ів itself greater than that 
of. shares in twelve different villages repre-' 
senting 1,569 seres- with 34°48 acres of sir and: 
an assessment of Ra, 134. 

11, But the fast that ths whole: of the, 
debts due by the minors -were eleared off 
puta it beyond all doubt that the arrange- 
ient was very mush for their benefit, In 
paragraph 37 of his judgment the learned’ 
Distriet: Judge, has arrived at the ‘sonslusion’ 
that the share of the debt for whieh Bal 
Singh and Prem Singh were liable jointly’ | 
with their half brother. Warlu. and “their 
unele Aman, was only Bs. 1,550. Even then,:. 
they were liable for half of this, that is, R3,°775, 
But the learned Judge has taken. the whole 
debt to be the amount fo whieh it was 
redueed by the negotiations and transfera by 
whieh: the estate was re-sonstrueted, though 
that reduetion is elearly a part of the 
benefit they received. .He has further ex- 
cluded from the debts due by this bransh 
of the- family the sum of Hs. 6,880 whish 
wasa part of the eonsideration for the re- 
purchase from Remdayal Marwari of the half 
Share in the ten villages originally belong. 
ing to Ghisu and вп, on the ground that 
ib was a debtdue by Ghisuand Isu. The 
arrangement, however, did wipe off a debt 
of Rs. 2,422 whieh lay on Aman Bapu and 
the sons of Paran, as has been shown in 
paragraph 5 above, and this amount must 
be taken into eonsideration in somparing 
the situation qf the minors before and after 
the transfers, Some debts due by Ghisy 
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and Isu were insluded in the general вош 
position with the oreditors of the whole 
family,but they have been omitted in my 
salulotions of the burden on the rest of the 
family, and it is quite olear that the amonnt 
fairly debitable to Bel Singh and Prem Singh 
out of the debts due before the resonstrus. 
tion of the Zamindari, was just 
Rs, 3,000. The result of all this is, that 
in plasa of shares soattered over twelva 
villages representing 1,569 -aeres with 3448 


Aeres of str and an assessment of R3. 134, . 


sombined with a debt of Rs. 3,140, the 
minora got a sompast share in one villaga 
representing 1,278 aerea with 26-62 aeres of 
sir and an assessment of Rs. 63-108 som 
bined with ths equivalent of a debt of 
Вз. 450, : 

12, It ‘seams equally beyond doubt that 
the defendants in these suits were transferees 
in good faith for value, They. knew that 
the transfers had all baen examined by tha 
Daputy Oommissioner of the distrist, tha 
Commissioner of the Division and tha Ohief 
Оза niasionar of tha Proviness, and approvad 
by them all. It is to bə noted also that 
the plaintiffs have never said a word about 
giving bask any of the bsnefts they have 
reosivod ander the arrangements «they ra- 
pudiate, On the sontrary, in addition to the 
shares they say ought not to have been taken 
from them, they slaim the mesne profits 
of those shares for three years with in- 
terest thereon, For the transferees it was 
pleaded -that before the plaintiffs sould get 
bask their twelfth share in the other villages 
they ought to giva back the eleven-twalfths 
of Bhagi whish they got in exshange, with 
mesue profits, and ought also to sompansate 
the transferees of the other villages for tho 
improvaments they Һа тае іп them, Their 
only reply was to deny that any improvements 
had been made in the other villages or that 
they were liable to pay for them if they had, 
These matters have not, however, been raised 
in the appeals in this Court and nothing more 
€ be said about them. 

13. The one question for desision, on 
whieh I think the appeals muat Sueseed, is 
whether the minors were properly represent- 
ed Љу their elder brother Warlu in the 
various transfers that are impeashed. The 
learned Distrist Judge dissusses this matter 
in paragraphs 33 and 34 of his judgment, 
qhieh are as follows ;— 
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“ Plaintiffs are Gonds and it has been held 
by Stanyon, A.J. C., that Gonds are not 
governed by Hindu Law Ujtyara v, Tilo- 
chan (2). Defendants have alleged that 
Gonds in this tract have adopted Hindu 
Law but no proof has been adduaed 
to substantiate this allegation. I must, 
therefore, hold that plaintiffs are not governed 
by Hindu Law. They may be governed by 
their own eustom or ‘by the Scesession Ast. 
No proof has been adduced to show what 
eustoms prevail amongst them in regard to 
inheritanos and guardianship. Under these. 
eiroumstaness, under seetion 6 of the Oentral- 
Provinees Laws Aat, the Court in desiding 
questions of inheritansa, guardianship, ete.,. 
has to ast-assording to justieo, equity and , 
good conssienee.  Aosording to justice and 
equity and assording to all systems of 
jurisprudence, father is the natural guardian 
of his minor shildren. and on his death the 
right of guardianship devolvas on the mother 
of the minors, In the present ease, admittade 
ly, the mother of plaintiffs Nos, 2 and 3 was 
aliva and was living with Aman Bapu, 
Warlu Bapu and her sons whan the transfers 
in question took plaea. She was the de jure 
guardian of plaintiffs Nos. 2 and 3, bnt she did 
not represent plaintiffs Nos. 2-and 3 in the 
transastion Aman Bapu, unala of plaintiffs 
Noa, 2 and 3, and Warlu Bapu, step-brother of 
plaintiffs Nos, 2 and 3, warethe de facto and not 
the ds sure gurdians of plaintiffa Nos, Zand 3 
and one of them, tie , Warlu Bapu, represented 
plaintiffs. Nos, 2 and 3 ša their gardian in 
the several transfers in question. 

“Thus, so far as plaintiffs Nos. 2 and 3 ave 
sonesrned, wa have to deal with transfers 
made on their behalf by their de facto guardian 
and not by their de jure guardian. I shall 
later on show that the transfers in question 
are not for legal nessssity and are not binding 
on plaintiffs Nos. 2 and 3. That being so, thd 
transfers are wholly void and Artiele 44 of 
the Limitation Ast has no applieation. 
In thesase of Husen v. Rajaram (1) the 
learnei Additional Judicial Commissioner 
has held that an alienation of the prop- 
erty of a minor by а person who is that 
minor's guardian defacto but not de jure, ia nat 
merely voidable but absolutely void and that 
Artisles 44 апа 91 of the Limitation Ast da 
not apply to в suit brought by him on his 


(2) 44 Ind. Cas, 436, 


508 
корап v. BELSIKGH, 


attaining majority to recover possession of 
the alienated property: [ef. aleo Vithu v. 
Devidas (3))}. The transfer in euch а case 
is either valid or void. If it is valid, à e, 
when it ‘is effeotad for legal neoessity, 
it is bindingon the minor; if it is void, 
asit is when it is effested without legal 
nedessily by a person who is not a de jure 
but в de facio guardian of the minor, it is 
wholly unnesessary to sue to set it aside. A 
suit is necessary to eet aside a transfer which 
ia voidable bnt not-void tush as a transfer by 
a de jure guardian withont legal neseseity. 
‘The tranefers iti question having been effested 
‘bys 16 facto guardian without legal neoes- 
eity, it was not песзввагу to sus to have them 
‚веб aside within three years from the dato on 
which plaintiffs "Nos, 2 and 3 attained 
majority. Тһе suitsare governed by Article 
144 of the Limitation Aet and as they have 
all been brought within 12 years from the 
date of the transfer, - they are olearly not 
barred by limitation,” 


l4, It bas been held by this Court in 
tke ease mentioned, which is Ujiyara 
v. Tiloċhan (2), “that a Gond is not 
a Hindu and tho onus of proving that 
а Gond family has. aeeepted the Hindu 
Law and is &overbed by it rests on 
the party alleging it; The matter is 
by no means’ froe from-doubt, and the 
question i 18 raised i їп the petitions of appeal 
here. It appears, however, that in the 
pleadings in the First Court it was admitted 
by both parties that, except in afew matters 
with whish we are not now eongsrned, tke 
plaintiffs are not governed by the Hindu 
Law, and the position now taken by the 
appellants was abandoned. The view, there. 
fore, that in the absenee of proof of any 
epesial eustom the question of guardianship 
must in this саве be desided acsording to 
justice, equity and good aonssiense is perfeetly 
sound, Where the learned District Judge 
has erred is in the assumption that “aeecrdirg 
to justice and equity and degording to all 
systems of jurisprudenee" the mother is the 
natural guardian after the father, being led 
into the error by uot báving а very.elear 
dietinetion in his mind. between a guardian 
for the property and à guardian of the peracn, 
we are here sonserned witha suandiag for the 


(8) 61 lyd. por ee Р Pa 
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property only, and-in neither of the two 
main syetems of personal law with whieh wa 
have to déal most frequently in India does 
tbe mother of a minor besome his guardian 
in respeot of his prorezty next after his father. 
In both Hindu and Muhammadan Law the 
mother besomes the guardian of the person 
of her infant ehild after the death of the 
father, but his property would still remain 
under the management of: the Баа of the 
joint family of which he was а mambar if he 
were a Hindu, and in Mohammedan Law the 
mother, being a "remote guardian," would 
only eomó іа after the “near guardians," 
whieh term insludea the father’s exseutore, 
the paternal'grandfather, his exesutors and 
the exesutors of sush exesutors, in addition 
to tke father. 

15. Turning to one otber system of 
jurisprudense, the English Common Law, 
we find that there, too, the mother does not 
nesesearily follow the father as oustodian of 
a minor's property, that in faet after the 
father there is nobody who ean be said to be 
entitled to be such eustodian or ealled. a 
guardian of the property de jure, exeept in 
the sase of daughters. In Ohapter XVII of 
Blaekstone’s Commentaries (Book I) the 
learned author say::— 

“Of the several species of guardiaus, the 
first ave guardians by nature, viz, the father 
and (in some eases) the mother cf the child, 
For, if an estate be left to an infant, the father 
is by Oommon Law the guardiau, and must 
assount to his child for the profits, And, 
with regard to daughters, it seems by eonstras- 
tion of the Statnte4 and 5 PH. and MAR. 
О, 8 that the father might by doed or Will 
assign а guardian to any woman child under 
the age of sixteen; and if none bs so assigned, 
the motker shall in this ease be guardian. . 
There are also guardians for nuriure; whish_ 
are, of course, the father or mother, till the 
infent attains the age of fourteen years." : 

This point is made evan alearer in the 
following passage from Stephon’s Commens’ 
taries (Volume If, Book LIT, page 457):— 

“Phe different "pte! вз of Guardians ~The 
guardianships resognised by our law ave of tha- 
following yaristie:: — 

"(UD Guardianship by nature.—This is веја. 
to belong to the father ia reapset of the 
person of his heir apparent, or..of bia 
heiress presumptive; there boing, properly | 
speaking, no other -kiud of. guardianship 
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by nature than this, Amd the term "natural 
guardian,” as applied to the father or 
mother with referense to al! their children, is 
rather а popular than a teshnisal moda of 
expression, For when a father’s right to 
the person of a shild who is not his heir- 
apparent is іпќепаэй, his gaardianship is 
propsrly that next to b» notiesd [Oo. Litt. 
83 b, And see Hargrave's Notes, 11, 12 
(18th Edition); Ratsliff’s sasa (1593) 3 Rer. 
38 0]. It has been doubted whether, sinse 
‘the, abolition of tenures in ehivalry, gaardi- 
‘anship by nature вап exist at all, ia the strist 
bs of the term: (Maspherson, Infants, page 
57). 

“ (2) Guardianship for nuriure.—Tbis is a 
*pesies of guardianship that applies to all 
the shildren, extending to the person only. 
16 belongs to the father, and, at his desease, А 
the'mother; апа it- lasts both with males and 
females only to the age of fourteen,” 

16. The two minors with whom we are 
now sonasrned were living jointly with their 
‘paternal uncle, Aman Bapu, their grown np 
step brother, Warlu, and their mother, and 
the estate was being managed by Aman 
Bapu and Warln jointly. Their mother had 
nothing to do with the management of the 
property, This state of things is probably due 
to their living among Hindur, bat whatevar 
the reasona for it may be, it undoubtedly did 
exist, Aad ia matters sonserning tha share 
of the three sons of Pura», apart from that 
of Aman Bapu, Warla was the manager. 16 
is stated in the pleadings by the plaintiffs 
themselves that women eannot even inherit, 
and in all the trausastions of whieh we have 
any knowledge Warla acted aa.the manager 
of the property of his two minor brothers. 
But, apart from the reasons for thinking it 
ко, itia fraely almitted by both sides through- 
out that Warlu was the de facto guardian of the 


minors in respest of their property, a&n?,in. 


the absenes of any positive rule of law, the 
facium would go aléng way towards implying 
the jus. Warld was tho піца! guardian ofthe 
property of hig brothers, һа was regarded by 
the whole of hia family and all the world as tbe 
natural and rightfal guardian, and he woald 
be the natural and rightful guardian under the 
system of personal law governing prastisally 
the whole of the popalatisa. in the midst 
óf. whish the family .líges, Ia those 
ciranmstancss, 16 ia olearly eontrary to 
jasties, equity and good sonseiense to 
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‘regard anybody bat Warla as entitled to 


bs the guardian of tha property of his 
two step brothers, I hold, therefore, that 
whish: Bal Singh and 
Prem Singh seek to set aside іп this enit 
were exsouted, their step-brother Warlu 
ма», in respeat of their property, their 
guardian both de fuco and de jure. Artisle 
4% of the Limitation Ast, therefore, applies 
to ail the. suits, and fhe last day on 


-whish they eould have bssn filed by the 


younger plaintiff alone was some day in 
1911. All the suits are barred by time 


‘and mus) be dismissed. The desrees of the 


lower Appellate Court ara aeeordingly set 
aside and all the suits will be dismissed, 
The respondents must pay all the оозів 


of the various appellants in the whole 
litigation, 
х, Н, _ Decrees set aside, 


LAHORE HIGH COURT, 
Sxcoxp Civi, Appeat No, 939 or 1912, 
November 25, 1921. 

Present :—Mr. Justies Abdul Racot and 

Mr. Justiee Martineau, > 
WARYAMAN AND OTHERS — PLAINTIF T3 — 
APPELLANTS 
rersus 
KANSHI RAM ano orag23— DgFzNDANT 


: — Rg8PONDENTS, 
Custom ~ Adoption —Collateral succession. 


In the case of an adoption made under tho custo. 
mary law of the Punjab it is to be determined 
whether ib was intended that the adopted boy should 
be altogether taken out of his natural family and 
introduced into the adopiive father’s family as his 
son; in other words, whether the adoption waa a 
complete adoption having the effect of severing the 
connections of the boy with his natural family. 
[p. 311, col 1.) ° ў 

In the case of an adoption іп а particular communi. 
iy, where there is no standard of formality and no 
precise customary rule as to what. із to be done to pro- 
duce all the effects of adoption, all that cau be said ja 
that whero the adoption is as complete as an adoption 
jn that commnniby ever is, and where the intention to 
make a complete change of family is manifested, there 
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the right of collateral succession may be presumed . 


‘till the contrary ів shown. [p. 816, Gols. 1 & 2] 
Uttam Singh v. Wazir Singh, 84 P. B. 1887, followed, 


.' Besond appeal from a desres of the 
Additional Judge, . Hoshiarpur, at Jullundur, 
dated the 10th Desember 1917, affirming 
‘that of the Subordinate Judge, Sesond Class, 
‘Hoshiarpur, dated the 7th July 1917, ` 


| Мт, Sundar Das, for the Appellants. 
' Mr. Shamatr Ohand and Lala Fakir Chand, 


‘for the Respondents. 


JUDGMENT.—This was a suit for a 
deelaration that Kanshi Ram, defendant, an 
appointed heir of Ham, Ditis, was ооё en- 
titled to sueseed sollaterally to the estate 
of Kharku and Fattu, brothers of Ram 
Ditta, and that he was not entitled to have 
425 kanals 5 marlas of land, situate in 
Мачва Bains Khurd, re-partitioned, the land 
having been partitioned already. 

In order to understand the faeta of the 
сазе reference must be made to the pe. 
. digree-table printed on page 6 of the paper 
book, One Dhuman had seven sons, 
Kanshi Ram was the son of one of these, 
namely, Sahiba. He was adopted by Ram 
Ditta, his unele, This faot is evideneed 
by a deed of adoption dated the 21st Oa- 
tober 1£84, In this deed it is recited 
that the boy had been adopted at the 
эде of two years and was taken out of 
the family of his natural father, Sahiba, 
and was brought up as his son by the 
adoptor. The deed further reeites that, 
“now by this writing I deslare the said 
buy as my: adopted son.and provide . that 
after my death he will perform’ the. kirya 
karam eeremony and shall sueeeed. fo" у 
property as my воп,” l 
exesuting the deed, died three days after, 
namely, on the 24th Ootober 1884. Kanshi 
Ram suseeeded to the estate of Ram Ditta 
as his adopted son, Some half-hearted 
-objeetions were made’ by some of the ool. 
. Taterals but eventually they were all brushed 
‘aside and Kanshi Ram’s claim to susseed 
to the full share of Ram Ditta in the 
joint holding. was resognised, Subsequently, 
Sáhiba, the natural' father of Kanshi Ram, 
died leaving Kanshi Ram and four other 
aons. Kanshi Ram was exeluded from the 
inheritance in the property of Sahiba, and 
the. reat of his brothers suecesded to о the 


INDIAN CASES, 


Ram Ditta, after 


[1993 


entire estate,  TIn.1891 Kharka, one.of 
Ram Ditta's brothers, died and Kanshi Ram 
was allowed to sneeead eollaterally and his 
name was mutated in the same manner 
as the name of & naturel born son of Ram 
Ditta would have been entered. In 1911 
Fattu, another brother of. Ram Ditta, died 
and Kanshi Ram was again allowed to 
suseaed as a eollateral, In 1916 Kanshi 


‚Каш applied to the Revenue ‘Authorities 


for the partition of the aneestral holding, 
Waryaman, the grandson of Sewak, a 
brother of Ram Ditta, along with others 


.filed objestions against the applieation for 


partition presented by Kanshi Ram. The 
Revenue- Court referred the parties to a 
Civil Court. Thereupon, Waryamap, along 
with some. of his sousins instituted the 
present suit for deslaration, The main 
ground upon whieh the suit was based was 
that Kanshi Ram was merely an appointed 


: heir of Ram Ditta and as sueh he was 
‘not entitled to sueeeed eollaterally in the 


family of his adoptive father  aesording 
to the eustom prevailing among the Hindu 
Jata of the Hoshiarpur Tabsil in the Hoe 
Shiarpur  Distriot. The suit was resisted 
by Kanshi Ram on the ground that he 
was the adopted son of Ram Ditta and 
that ke was. entitled to sueseed collaterally 
to Kharku and Fattu. The Trial Court, 
after going into the évidenee and the eir. 
eumstances of the ease, held in favour of 
Kanshi. Bam and dismissed the suit, An 
appeal 5 was preferred to. the lower Appellate 
Court whish was dismissed and the deeree 
of the First Court was upheld. : 

The plaintiffs have some up in sesond 
appeal to this ‘‘ourt and it has been ar. 
gued by Mr. Sundar Das on their behalf 
that, aesording to the eustom and desided 
eases relating to the eustom, Kanshi Ram 
being only an appointed heir of Ram Ditta 
was not entitled to sueseed collaterally in 
the family of his adoptive father. In -the 
alternative, he has also argued that, even 
if Kanshi Ram be admitted to have been 
adopted by Ram Ditta, he was not entitled 
to suseeed sollaterally for the reason that. 
his adoption was merely an informal 
adoption and it was not attended with the 
formal seremonies prevalent among the 
Hindu Jats. The learned Judge of the 
Court below in his judgment makes the fo]. 
lowing observation :— 
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"On the 2186 Ostobet 1884 Ram Ditta, 
having no sons, appointed one of his ne- 
phews Kanshi Ram, son of Sahiba, as his 
heir. It is not disputed. that this appoint- 
ment was in reality an adoption. In faet, 
all along, ever sinee that date Kanshi Ram 
has been resognised ав the adopted son of 
. Ram Ditta, and this point is not even now 
‘in dispute." - 

Apparently, the - fast of adoption was 
never disputad in the Courts: below, and 
it ig searaely open to Mr, Sundar Das to 
argue that, in reality, there was no adoption 
‘and that it was merely an appointment of 
an heir. The real eontention put forward, 
however, by Mr. Sundar Das ів that, unless 
it is shown that Kanshi Ram’s adoption 
was a formal adoption ascording to the 
authorities, he would not be entitled to 
suseeed to the property eollaterally. Now, 
it is diffisuli to understand what the learned 
Counsel meant by formal adoption. There 
are oertain formalities and estemonies pro» 
vided by the Hindu Law for the adoption 
of a boy according to the Dattaka form. 
In the Punjab, however, no speeifis eara- 
.monies or formalities are provided under 
the Oustomary Law for adoption. Ia this 
‘sense, all adoptions made under the custom 
must be looked ‘upon as being informal, 
‘After a eareful perasal of the authorities 
on this point it appears that, inan adop- 
tion made under the Oustomary Law, it 
is to ba determined. whether it was in. 
tended that the adopted’ boy should be 
altogether taken out of hia natural family 
and introduced into the adoptive father’s 
family as his son; in other words, whether 


the adoption was a complete adoption 
having the effect of severing the eon- 
nestions of the boy with bis natural 


family, 

In the ease of. Uttam Singh v. Wazir 
Singh (1), the Judges of a Division Bench 
of the Punjab Ohief Court made the fol. 
lowing observation :— 
` "Bat in a Jat adoption hero there 
is no standard of formality, no  preeise 
eustomary rule as to what is to be done 
to ргодава ali the effests of adoption, it 
is impossible to say that any class of adop- 
. tions always sarries sertain eonsequenees 
with it, All that ean bsesaid ія that, 


(1) 84 P, В, 1887, 


INDIAN OASES, 


"where the adoption is as 


- inheritance, 


'all 


eompleto as a 
Jat adoption ever is, and where the inten- 
tion io make a complete change of family ів 
mantfested, there the right of sollateral 


'guesession may bs presumed till the eon. 


trary is shown." 
Ма have, tharefore, to ses whether in 
this ease it has been shown that the 


‘adoption of Kanshi Ram was intended to 


be a eomplete adoption and had the effeot 
of bringing about a somplete ehange of 
family. Admittedly, there is no direst evi- 
dense on the resord as to the adoption, 
and after the lapse of sush a long period 
sinsa 1&84 thera is nothing strange if 
direst evidenee is not available, The Court 
below, however, relying upon oertain strong 
sireumstantial evidense, has some to the 
eonelusion that "Kanshi Ram was the fally 
adopted son of Ham Ditta." The onus of 
proving this adoption lay on Kanshi Ram 
and this, in the opinion of the learned 
Judge ofthe Court below, he has suseess- 
fully diasharged. At this sonelusion the 
Oourt below arrived from the following 
proved faets:— 

That Kanshi Ham was an agnata baing 
a nephew of Ram Ditta; that he was 
taken away from the family of his natural 
father and kept by Ram Ditta as his воп 
from hia shildhcod, that in 1884 а formal 
deed of adoption was exeented by Ram 
Ditta, under whioh Kanshi Ram who 
was deseribed as his son, was dirested 
to perform his kirya karam ceremony 
after his ‘death ; that on Ram Ditta'a death 
he susseeded to his landa and without 
any serious objeetion was  resognised as 
his owa son; that on tha death of Sahiba, 
his natural father, he was exsluded from 
that after Kharku and Fattu 
He was allowed to sneseed collaterally as 
the son of Ram Ditta to the properties 


of those two persons; that, althongh 
Waryaman made a faint attempt to 
objest tə the right of Kanshi Ram to 


sueseed sollaterally, he did not press the 
objection seriously ; that Kanshi Ram was 
made’ to sontribute towards the dissharge 
of debts due from Kharku and Fattu; 
that he was made to sontribute iih of 
the mortgage-money to redssm a morte 
gage of Fattu;.and that in fast all along 
Waryaman and others treated him as the 
fully adopted son of Ram Ditta. 
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. The learned District Judge has also 
referred to three decided eases whish prove 
‘the custom setup by Kanshi Ram. Jt is 
‘not nesessary to notise in any detail the 
particulars of the sustom pleaded, for the 
findings of fact fully establish the o--2i- 
tions whieh, ascording to the argument of 
Mr. Sundar Das, are resessary for а вош: 
plete adoption, 

In our opinion the Coutts below have 
arrived af a eorreat oonslusion and thia 
.8ppeal must fail, We accordingly dismiss 
„it with sosts, 

Z, К, 

Appeal dismissed, 


. OALOUTTA HIGH COURT, 
APPEAL FROM ApPELLATE Deore No, 873 
or 1919, 2 
August 10, 1920, 
‚ Present; —Sir Asutosh Mookerjee, Кт,, 
Acting Chief Justice, and Justiee Sir 
Ernest Fletcher, Кт, 
HAR CHANDRA ROY ax» orngrg 
; — PLAINTIFFS — APPELLANTS 
versus 
MOHAMAD HASIM AND orarss-—~ 


: DzrgNDANTS— RESPONDENTS, 
Mortgage-suit—Omission to make all heirs of morte 
gagor parties, effect of—Suit, whether should be dis- 
missed for non-joinder of parties. 


A mortgage-suit jn which all tbe heirs of the 
morigagor aro not made parties should not be dis. 
missed for non-joindey of parties but shon]d Le 
"depreed for a proportionate’ sharo of the mortgage- 
money ag againstthe defendants who are on the 
record, [p. 812, col. 2.1 

Appeal sgainst а deorge of the Additional 
Distriet Judge, Tipperab, dated the 25th of 
February 1919, affirming that of the Subor- 
-dinate Judge, Second Court of that Distriet, 
dated the 21st of December 1917... 

Babu Gopal .Ohandra Dos, for tke Appel- 
lants, We ap > з et 
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Bibu Sae:dhar -Roy (Sr), for. ihe Re- 


-&pondentse, 
eos JUDGMENT, 

Moocgerser, Aora, С. J.— This із an-appeal 
‚һу tho’ plaintiffs in asuit to snforse a mort- 
'gage tcsenrity; The mortgage was granted 

on the 9th February 1904 by a man named 
-Torapali Bhunya, and the mortgage-maoney 
was re- payable on the 17th October 1904. 14 
ів alleged that two, if not three, suma were 
paid in part satisfaction of the sum due on 
the mortgage; The plaintiff instituted the 
‘present suit on the 30th October 1916, against 
persone, who, they- alleged, were represent- 
atives-in-interest of the original mortgagor, 
The defendants pleaded that all the heirs 
‘who were in enjoyment of the property left 
. by the mortgagor had rot been made parties 
-to the suit and, sonsequently, the euit should 
. be dismissed fot non-joinder of parties. They 
.did not, however, state the names and ad. 
:dresees of the parties who, in their opinion, 
‘Should haye been joined, Thereupon, an 
‘issue was raised to the following effeet : “Is 
tke suit bad for defest -of parties P" The 
-Subordinate Judge held on the evidenes’ that 
'а widow of tbe mortgagor named Aliman. 
nessa and a daughter who has died sinse 
then, had not been brought on the resord, 
and eonsluded that as sll tte representatives . 
of the mortgegor were not parties, the suit 
eould not.be maintained, On appeal the 
Distriet Judge has taken tbe same view and 
has dismiseed-the snit, We are of opinion 
that the  deeree of dismissal cannot be 
maintained, - 

It ів elesr that the plaintiffs were; at the 

least, entitled to a deeree for a proportionate 
:Bbare of the mortgege-money as egainst the 
defendants who were ‘on tbe reeord. Even 
if it be assumed that ihe persons who bad 
been left out, eould, if joined, have sueecss- 
fully urgcd the plea cf limitation, that would 
not afford a deferee in favcur of the persons 
who bed been joined as parties within tbe 
prescribed time. This-view is supported by, 
the decision in Imam 4liy. Fatj Nath Ram 
Sahu (1). In that ease en obiestion was taken 
that eertain parties had not been brought on 
the reecrd in time and that if they were 
added as parties, the suit must te deemed 
as barred by limitation as egainst them. It 
vas ruled that where a purshaser of a portion cf 


(12688 ©, 6:3; 10 C, W: N. 661, 8 C, Li 7776, 
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the equity of redemption is added as a party 
(defendant) not by the Court but upon an 
applisation by the mortgagee after: the 
: preseribed period of limitation, although thes 
-mortgage-suit is barred.as against the added 
„defendanta, yət aueh mortgagee is. entitled to 


- ,-sueaedd in respest of а proportionate part of 


chia elaim as against the remaining owners of 
the equity of redemption. 
‹ The result ie, that this appeal is allowed, 
the deeree of the Distrist Judge set aside and 
the ease remanded to him in order that he may 
паке a mortgage-desree in favour of the plaint» 
ife, against the defendants, proportionate 
to the share of the defendants in the estate 
of the mortgagor. The Distriet Judge will 
either himself take or direet the Subordinate 
Judge to take evidense for the determination 
-of sueh share. Oa the fasts found by the 
. Subordinate Judge, whieh apparently have 
.been confirmed by the Distriet Judge, the 
totalsum due оп the mortgage will be taken 
to be Rs, 1,000 with interest at 12 per eent. 
par annum with a deduetion of the sums of 
‘Ra, 195 and Вз, 200, The plaintiffs will have 
their eosts in all Oourta in proportion to their 
Buesoss, and sash вовіз will be added to the 
mortgage amount. : 
F.arOHsR, J.—l agres. ` 


B. N, Appeal allowed, 


ALLAHABAD HIGH COURT, 
Seconn Civic Apeaan No. 845 or 1920, 
` January 17, 1922. 
Present: —Mr, Justiso Stuart. 

SAKTOO MAL —PLAINTIFF —ÁPPELLANT 
versus 
GOPAL OHAND AND sxotasr—D zéENDANTS 
: Е —HRssPONpENTS. Eu 

Appëal, second — Finding of fact bused on inadmissible 
evidence—Hsgh Gourt, power of. 


Where & finding of the Court below ia based in 
part upon inadmissible evidence, it is vitiated 
thereby, and а High Ooutt can arrive at findings upon 
the other evidence on th» record. 

Sesond appeal from a deerea of- the 
Distriet Judge, Mainpuri, dated the 12th 
May 1920, 
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Dr. М, І. Agarwala and Mr, Baleshwart 
Prasad, tor the Appellant, 

Messrs. A. D, Dube and Suresh Ohu«der, for 
the Respondents. | 

JUDGMENT.—The fasts аге thóse: —In 
Etawah city there is a house known as Bilas» 
-wala. In the plaing it is stated that this 
house is in в dilapidated eondition. The 
Oouris have not arrived at any finding 
whether the house is or is not oeeupied or 
when it was oseupied last. Itis now agreed 
between the parties that the house was inberi- 
ted in their equal sbares by Rau Dayal, Gopi 
Nath and Gokul Chand, Ohaube Brahmane, 
sons of Durga Prasad, and own brothers, 16 
is not slear how they inherited the house, 
Possibly, they inherited it as sister's sons ag 
their mother is said to have bsen the sister 
of a man ealled Bailas. This mueh is elear 
that Gokul Oband inherited a ird share, 
Gokul Chand bas а воп salled Atma Ram: 
Gokul Chand is alive, Ram Dayal is dead, 
He has been rueeeeded by his two minor grent- 
grandsons, Udit and Perkash. Gopi Nath 
is dead. He is represented by his son 
Banarsi Das and his grandson Maksodan, On 
the 30th of November 1918 Gokul Chand 
agreed with Saktu Mal, Bania, to sell him 
the whole of Bilaswala house for Rs, 1,000 
and took Hs. 25 earnest money for whieh he 
gave а гевеірі. The reeeipt was drafted by 
his son Atma Ram and was inthe namea of 
both Gokul Chand and Atma Ram bnt was 
signed by Gokul Ohand only. Gokul Chand 
subsequently refused to take any further steps 
in the traneaction. Saktu Mal then вова Gokul 
Chand and Atma Ram in the Munsif’s Court 
of Etawah in 1919. He asserted in his 
plaint that the house in question had some 
into the poreession of Gokul Chand and 
Gopi Naih’s deseendants in equal moieties, 
‘Ram Dayal’s deseendants having relinquish. 
ed all olaim to it, and he asked for sapesifie 
performanos of the agreement to sell to the 
extent of half of the boure for Rs, 500 if 
the remaining eo-sherers refused to sell their 
moiety, and in the event of the remaining 
eo-Sbgrers being willing to sell their moiety, 
for the cale of the whole house for Rs. 1,000, 
He asked in addition for any other relief 
whieh mey be fourd due to him, The written 
‘statement fiied by Gokul Chand was to the 
efiest that he had agreed to sell the 
house for Hs. 1.060 and had taken Re, 25 
ав earnest money. 16 oontinued that he, 
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Gokal Ohand, had no rights of any. kind 
„in the house as he bad given up his rights 
in sonsideration of reeeiving other land from 
‚Каш Dayal and Gopi Nath, It sontinued 
that he had been misled by the plaintiff into 
.eoneenting to exesnte a sale-deed for the 
house and had had Ha. 25 as earnest money 
foreed upon: him. Atma Ham!s statement 
was that he owned nothing in the house in 
dispute and had taken no part in the agree- 
ment: When the ваве same to trial the 
plaintiff produced two letters. Опе was a 
letter written to him by a certain Manni 
Lal and the other was a letter which Manni 
Lal enclosed, that admittedly had been des 
patehed by Atma Ramto Banarsi Das, the 
‘son of Gopi Nath. Вапагві Das was at that 
time living in Gwalior. The defendants 
admit that the seeord letter had been sent 
“by Aímà Ram to Banarsi Das, but they 
_sontended that the letter had been sent by 
‘post, had been lost while in the possession 
‘of the Post Offiee and had been reseived 
by the plaintiff dishonesily with the full 
knowledge that it had been stolen, I am 
informed by the Counsel for the appellant 
that eriminal proeeedings were instituted by 
Atma Ram sgainst the plaintiff under eestion 
411, Indian Penal Code, and that those proeeed- 
ings failed. But there is nothing to that 
effeet on the resord. In any sircumstanees, 
the letter was admitted to have been written 
‘by Atma Ram. This letter, ї will be observ. 
‘ed, was being sent to Banarsi Das who, 
both sides agree, had a share in the house 
in question. It is to the effeet that Gokul 
‘Chand and Atma Ram had been attempting 
‘to sell the Bilaswala house to а Brahman ; 
that at first they could not getan offer for 
more than Rs. 800, but that they found the 
‘present plaintiff ready to give Rs, 1,000; 
that they had aeespted his offer and by’ rep- 
resenting to Brahmans that the plaintiff was 
yready to give Bs. 1,С00, they bad hopes that 
hey would be able to obtain an equal sum 
from two Brahmans, and that, in these sireum- 
stanses, the best sourse appeared to be to 
repudiate the  eontraet with the plaintiff. 
The plaintiff put this letter in and also put 
in evidenee to prove thatthe house belonged 
solely to Gopi Nath and Gokul Ohand, Gokul 
Chand ргойпова two witnesses, Kishen Lal and 


Baij Nath, Kishen Lal deposed that thirty 


years before the date сЁ, the suit Ооко] 
Chand, Gopi Nath and the son of Bam Dayal 
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.years befóre the date of the snit, 
. that the English note of the evidenée of 
. these two witnesses gives very little elue . 
Бо what. they astually stated. The Munsif 


[1994 


һай. made a family: arrangement in -respost 
-of the Bilaswala house whereby-Gopi ‘Nath 


and.the son of Ram Dayal took the whole 
house in eqal shares,-and- Gokul Oband:took 
inlieu some other land belonging to the 
family,  Baij Nath deposed to the: same 


: effeet with the exeeption that he plased the 


date of the family arrangement at 15 to 22° 
I observe 


eame to the eonclusion that the plaintiff's 
witnesses were telling the tinth ; that the 
house was now the property of Gopi Nath'a 
suoaessors апа Gokal Chand, and he direot- 


.ed Сока! Ohand. to exeeute the sale-deed 
Xo convey half ^to the 


plaintiff, The 
learned Distriet Judge of Mainpuri‘ arrived 


.at the sonelusion that Gokul Chand had 


lost all interest in the: house. - This is what 


che says:— The oral evidenee prodacad in 


this--ease and the evidence in the case filed by 
:Bindraban show that Gopi Nath and Kishore 
Ohand, son of Ram Dayal, only had right 
in the house ia suit and Gokul Ohand had 
no right in the house. Evidenee 
on the  resord shows that Gokul 
Chand had got some chabutra land. from 
his brothers in lieu of his share in the 
house in suit. So from all this evidenee 
it would appear that Gokul Chand has 
no subsisting right in the house in snit 
and Atma Ram never had any right. 
That is all, He gives no reasons for 
rejesting the plaintifi’s evidenes. He gives 
no reasons for assepting the evidense produeed 
by the defendants. - He makes no attempt to 
resonsile the dissrepaney between the two 
witnesses, Kishen Lal and Baij Nath, 
one of whom plases the transaction at 
30 years before the suit and the other at 
15 to 20 yéara before: the suit. It is 
doubtful whether these. defests would 
vitiate the finding as a finding of faot, 
but there is one element in the finding 
whish vitiates it and that is the referenee 
to the evidense in the ease filed by Bindra: 
ban. I have been able to ascertain to 
what the learned Distriet Judge is refer. 
ring, Bindraban lives in the neighbourhood ' 
of the Bilaswala, house, He was sonstruet. 
ing а latrine. Soma members of the 
family somplained to the Munieipality who 
dirested Bindraban to slose that latrine. 
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' Bindraban then summoned some membere 
' of thé family in a Oriminal Court under 
section - 352, They weré asquitted on the 
ground that the ease was’ false. No evi- 
: denes: prodused in either ‘of these proseed- 


ings was brought ‘on the reeord, with the ' 


-exeeption of the judgment of the Oriminal 
Court whieh was inadmissible in respeot of 
' the point in issue, this point being whether 
“Gokul Chand had any eonneotion, with the 
Bilaswala house. So this finding is vitiated 
"by the fact that it. proceeds in part upon 
-inadwissible evidences, I do not propose 
‘to send the ease baok, Oa ths materials, 
‘I am in a position to arrive at the follow- 
ing finding. Gokul Ohand һай sertainly 
‘a 1.311 share in the house in question. 
"Тһе evidensa produced by him ‘is not 
suffisient: to show that he has no longer 
‘apy interest in the house in question, I 
‘do not propose to arrive at a definite-find- 
‘ing for the following reasons: — Gopi Nath’s 
.dessendants and Ram Dayal’s dessendants 
гате not parties to the:-suit, I cannot 
‘adjudieate absolutely -on Gokul Obhsnd’s 
‘title without entering into their title, It 
‘is inadvisable to be too definite at this 
‘stage, Ib is во віспу to .s4y that Gokul 
Ohand has not been able to establish that 
he has no title in the property whieh he 
‘purported to sonvey.: In these sircum- 
‘staneer, the plaintiff has в right to obtain 
a deed of sale" from  Goknl Chand and 
-Atma Ram in respeeb of 1-3rd of the 
house, He has a right to ‘obtain this 
‘deed from Atma Ram for Atma Ram, as 
tho son of Gokul Chand, has joint interests 
in the share and Atma Ram alearly agreed 
to the sale. The deoree will be as follows:— 
‘Gokul Chand and Atma Ram will exeatite 
а deed of sale of l/3rd of the Bilaswala 
house within  thrss months of the date 
of this deoree sabjest to the plaintiff рау. 
ing to them Hs,-208 5-4 at the time of 
registeration in ‘the presense of the Бе. 
gistration Offieer and paying the sosta 
of the sonveyanée. In view of the attitude 
taken up by Gokul Ohand and Atma Ram, 
I direst that they pay their own sosts 
and these of the plaintiff in all Oourts, 
These costs will inslude fees on the higher 
8sale in this Court. The appeal is allowed 
atoordingly, " 

UB s | 

‘ : Appeal allowed, 
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BOMBAY HIGH COURT, 
LETTERS Parent APPEAL No. 24 or 1921, 
November 25, 1921. 
Present :—~Mr. Јазііве Shah and 
Mr, Justiee Pratt. 
OHIKKO BHAGWANT NADGIR— 
: APPELLANTS 
versus 
SHIDNATHIMARTAND.—Rasroxpzars. 
Bombay Land Hevenue Code (Act V of 1879), s. 83 
—Tenaney, commencement of, traceable— Section, whea 
ther applicable, 


' Section 88 of the Bombay Land - Revenue, Code 
applies only where, by reason of the antiqnity of 4 
tenancy, no satisfactory evidence of its commence. 
ment is forthcoming. Where the commencement 
of a tenancy can be traced, the section is not 
applicable. [p. 316, col, 1.] 

Letters Patent Appeal from the decision of 
Maeleod, О, J., in Sesond Appeal No. 340 of 


' 1917, reported as 63 Ind. Cas, 935, reversing 


ъ deeree passed by the Distriet Judge, 


-. Dharwar, in Appeal No, 219 of 1915 whieh 


confirmed a desree passed by the Subordinate 
Judge at Haveri, in Civil Suit No, 339 of 


: 1912. 


Mr. K. H, Kelkar, for the Appellants. 

Mr. Nilkanth Atxarum, for the Respond. 
ents, 

JUDGMENT, 

Saan, J.—This is an appeal under the 
Letters Patent from.the judgment of the 
learned Ohief Justice allowing the plaintiffs’ 
elaim for а deelaration that the defendants - 
were their annual tenants, It -is not 
nesessary to set forth the previous history 
of this case. It is enough to point ont that 
in November 1919 the ease was remanded for 
the purpose of determining the nature of the 
defendants’ tenancy, as to whieh the plaintiffs 
had sought a deslaration, Both the lower 
Courts found that the tenaney sommeneed 
after the gift by the original owners in 
favour of the anoestors of the plaintiffs’ 
predesessor-in-title. They applied the provi- 
sions of sestion 83 of the Bombay Land 
Revenue Code and presumed that the tenanoy 
was permanent, mainly relying on the obser- 
vations in Ramchandra Narayan Mantri v, 
Anani (1). 


When the seeond appeal eame on for 


‘hearing, it was held that seetion 83 of the 


Bombay Land Revenue Code did not apply, 
as the eommencement of the tenaney was 


(1) 18 B. 488; 9 Ind, Deo, (N. s.) 798, 
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trased, and that it eonld not be said, as 
required. by restion.83, that by reason of the 
antiquity of {the tenansy ro satisfaetory 
evidenss of its sommensement was fortheom- 
ing, bavicg .rsgard to the finding that the 
tenanay eommeneed after the gift in favour 
of the ansestors of the plantita predeaessor- 
in-title in 1805. 

. The defendants who hae appealed from 
"this judgment, have eontended that sestion 83 
‘does apply to thia ease. Though tho learned 
Plsader has questioned the finding of fact 
that the gift in favour of Shantacharya's 
`вњъвевёсг was; in. 1805, and that the tenansy 
‘of the defendants sommeneed thereaftsr, I do 
not think.that that contention eonld be 

allowed, , Both the lower Courts baye found 
that as a fast, and it is not shown, nor is it 
suggeated in the memorandum of appeal, that 
that finding is not supported by the evidense 
in the ease. , 
. For the purposes of the main argument, 
therefore, it must be aseepted as a fast that 
the tenaney sommenced in or after 105, 
It is quite true, as found by the lower Courte, 
that thereafter the defendants bhava been in 
poseession of the land on payment of a fixed 
sum of Ra. 8 either by way of asseasment ог 
rent, It is not possible, however, to apply 
the provisions of seetion 83 of the Bombay 
Land Revenue Oode, as the sommensement 
of the tenaney is trased. It seams to me 
that the view taken by the learned Chief 
_dustige on this point is right, aud the 
- observations in Ramchandra Narayan Mantri v. 
Anant (1) must be taken to have bsen made 
. with referense to the facts of that partisvlar 
ense, and eannot be so read as prastically to 
modify the terms of the szetion. 

In view, however, of the observations of 
the lower Courts in their judgments we 
adjourned the hearing of the appeal on the 
ast oesasion to have eertain neeessary 
dosumente travelated in order to see whother, 
apart from séetion £3, there was anythirg in 
the sase to show that the tenaney in favour 
.of the defendants was of a permanent 
-gharacter. Having regard to the length of 
time for whieh they Һе been in possession 
‘on payment of a fixed sum, 16 seemed to us 
:peecBsary in the interests of justise to eee 
, whether the plea of permanent tenaney might 
. be ctberwisó made cnt. Jt meat ke. said, 
however, with referenes to this aspeet df the 
ease, that no sueh point was taken either 
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‘parmanent nature, 


(1985 


before the learned Chief Justise when the 
sesond appeal was heard, nor is it taken in 
the memorandum of appeal now. After 
having rsad the dosuments, I am unable to 
hold that there is any real basis for the 
infereues that the tenansy was of a permapent 
nature. Exhibit 76 is the most important 
dosument on this point. It has been read 
and disaussed before us Iam satisfied that 
there is nothing in tbat dosument to ‘support 
the inferones that the tenavay as. of a 
Oa the sontrary;: it Beams 
to me from the letter, the date of whieh 
вэппоб be assertained, that Shantasharya, 
who was the father of the plaintiffs’ vendor, 
wrote to one of the defendants, representing 
the tenants, that it was not fair on hia part 
merely to offer the assessment, but that he 
should hand over the land to him (Shan. 
taeharya),  partieularly when he, or his 
апавафога had helped Shantasharya’s atieestors 
in retaining the benofit of the gift whioh the 
other members of the Nadgir family had 
made in favour of Shantacharya's aneestors, 
The letter, as I read it, shows that Shanta- 
sharya then appealed to the Nadgir tenant 
that it was proper for him to hand over 
possession of the land to him. This position 
besomes intelligibls on the footing that the 
Nadgirs were not the permanent tenants of 
Shantaeharya and that they were liable to 
restore posseasion to him. On a eonsideration 
of this letter and other  dosuments, to 
whieh we have been referred, І am 
satisfied that there is no sufficient basis for 
inferring thatthe defendants are pormanent 
tenants, I would, therefore, dismiss the 
appeal with eosts. 

Prats, J.—1 agree with the sonstruation 
put upon sestion 83 of the Bombay Land 
Revenue Code in the judgment of the learned 
Chief Justiee and that the presumption 
under that sestion is not available to the 
tenants in this ease. I agree also that the 
farther dosuments whieh we have had trans. 
lated for the purposes of this appeal do not 
disslose evidenee that the tenansy wa: as 
a matter of fast, a permsnent tenansy, 
Shantasharya’s letter, Exhibit 76, shows 
that he originally derived titls to ‘the land 
in suit from the aveestors of the present 
defendants, Shantasbarya’s title was 
attacked by ane 1:6ајі Subappa, and the 
defendants’ ansestors assisted Shantasharya 
in repelling that aitask bysuit, The defend. 
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ante’ ease is that as, а reward for that 
assistanée they were granted the tenancy of 
tke land in suit, That is probably true. 
Bat the letter, Exhibit 76, does not show that 
that tenaney was а permanent tenancy. Fer 
contra in that letter Shantasharya seems to 
be protesting against the defendants re- 
taining the tenansy. However, they did 
remain in possession as tenante, and the 
further dcouments, i.e, the rent.reseipt in 
1899, Exhibit. 79, and the notise, Exhibit 28, 
in 1901, go no further than to establish, 
what is in fact admitted, that the defendents 
had, as a matter of fast, paid rent at an 
nnvarying rate of Re, 8 ‘per annum ever 
sinse they got their tenaney. But it sannot 
be inferred from that that the tennnoy ia not 
annual. Therefore, I agree that this appeal 
should' be dismissed with sosts, 

ү, С, 5, y 
SS Apreal dismissed, 
ALLAHABAD HIGH COURT. 
Fiest ÁrPEAL rRos Oaper No, 118 or 1921, 
& November 25, 1921, 
‘Tresent:—Mr, Јовіїве Piggott and 
| Mr, Justise Walsh. 
БАЈКА AND 4NOTRER— Darenpanrs— 
: APPELLANTS 
в versus 
~ GOPI NATH NAIK—Pratarizy 
: ~~ BesronpEnT. 
Civil Procedure Code (Act F of 1908), s. 94— 
Remand of appeal by High Court to District Judge for 


re-trial-—District Judge, power of, to transfer appeal — 
Jurisdiction, 


rae 


In the absence of express terms to the contrary, 
an order by a High Court remanding an appeal 
to a District Judge to be disposed of according 
to law, has not the effect of placing any limitation on 
the powers of the District Judge, under section 24 
of the Civil Procedure Code, of trausferring the 
appeal for disposal by an Additional Judge of his 
Judgeship, and where such an appeal is so trans- 
ferred, the order of the Additional Judge disposing 
of the appeal is not liable to be set aside on the 
round that 16 was wholly without jurisdiction, 
A 818, col, 2,' . 

First, appeal from an order of ths Addi- 
tional Judge, Gorakhpur, р 


Mr. Shiva Prasad Sinha, for the АррәПапів. 


Mr, Shankir Saran, for the Respondent. 

JUDGMENT, 

‚ Ра@вәтт, J.— This appeal somes: before 
us under eurious and somewhat somplisat. 
ed  eirsumstausos, Thera? was a suit 
instituted in tlie Court ‘of the Sabordinite 
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:Mr. Moir, no doubt 
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Judge of Gorakhpur upon а bypothesation- 
bond. The plaintiff fled a sopy of the 
bond and pleaded loss of the original, 
The Trial Court held that the plaintiff had 
failed to prova by oradibls evidense the 
loss of the original, that the suit was not 
maintainable upon the вору and dismissed it 
aseordingly, There was an appeal to the Dis. 
trist Judga of Gorakhpur and'this appeal 
was heard by Mr, R.L. Yorke, who then held 
the -ofise of the Distriet Judge, Tke 
effest of his order was to set aside the 
finding of the Trial Court, althogh he did 
not in terms reverse it. The operative 
portion of his order was that he remanded 
the suit to the First Cou:t to be tried out 
on the merits. This order was dated the 
4th of September 1919 and against it 


. there was an appealto this Court, In the 


meantime, however, the Trial Court was 
prosesding with the suit, dnd, on the 19th 
of Desember 1919, it passed a deeree in 
favour of the plaintiff in the usual form. 
This Oouri's order ‘on appeal was passed 
on tbe 2186 of May 1920, For reasons 
given in the judgment, a Beneh of this 
Court allowed the appeal, set aside the 
order of the Judge of Gorakhpur and 
dirested as followe:—“that the appeal be 
and it hereby is returned to the Oourt of 
the said: Judge to ba-re-ddmitted on the 
file of pending appeals and disposed of 
ascording to law." When this order 
reashed the Gorakhpur Distriot tho offiee 
of District Judge was filled ‘by Мг, Moir, 
and Mr. Yorke: was holding, in the same 
Judgeship, the oílise of Additional Judge. 
believing that this 
Court desired and intended that the appeal 
should return, if possible, to the sama 
offiesr who had passed the order of- the 
4th of September 1919, availed himself of 
his powers of transfer under sastion 24 
of the Civil Prossdure Code (Aat V of 1908) 
to seod the appesl to Mr, Yorke for dis. 
posal. -The parties were represented by 
Counsel before Mr. Yorke ‘and, although 
Counsel for the defendants seems in the 
first instanae to have stated that he had 
no instruetions, fhe question in is:ue was 
argued before him. “Mr, Yorke ‘then 
recorded а definite finding to the oeffeat 
that the loss of the original dosument 
was proved and that the plaintiff was 
entitled to maintain his ‘suit ‘ороп в вору 
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He felt himself apparently in a  diffisulty 
as to the proper ordera to, pass in sonse- 
quense of this finding, besause 16 seemed 
nesless to re-affirm his original order of 
remand when this had in the meantime 
been earried out by the Trial Court and 
had eventuated in the deeree of 19th 
Dasember 1919, c 
. relied upon a passage in the judgment of 
this Oourt in-whish it- was said that if 
the Distriot Judge on further sonaidera- 
‘tion found that the loss of ‘the original 
doeument was satisfactorily proved then 
“an order of remand was eorrest," It 
seems useless to spesulate as to what the 
learned Additional Jadge would havadone 
if his attention had bzen ealled to a ruling 
of the Fall Benah of this Court in Uman 


Kunwari v, Jarbandhan (1), but he eontented - 


himself with passing an order whieh, as 


it stands, deelares а certain sum of money. 


to be due to the plaintiff as а mortgage 
sharge upon "eertain property, but contains 
no spesifis direations fixing any date for 
ihe payment of the sum, or laying down 
the sonsequenses that are to follow upon 
default of such payment. The District 
Judge probably believed that a final decree 


for rale would eventually follow, not проп, 
Trial , 


this deeree of his, bat upon the 
Oourt’s deeree of 19th Desember 1919. 
It seems to me, however, that we cannot 
possibly entisipate what eomplieations may 
arise, or what difficulties the plaintiff may 
eneounter upon making application for a 
desres absolute for sale, 
with the appeal before us, whioh is an 
appeal by the defendants against the order 
of the Additional Judge dated the 2ist 


Marsh 1921, the effest of whieh has been | 


stated above. 

A- preliminary objestion has been taken 
to the eíffeet that this order as it stands 
is not an appealable order at all, Teshni- 


sally, І am-of opinion that this objestion | 


is well. кады although, if this were the 
only point: . be taken against the 
appellants, I shoal ` have been quite pre- 
pared to consider the advisability of allow- 
ing them to make such smendments, and 
io take. Buch other naesessary steps as 
would sonvert the appsal before us into a 
gesond appeal from а desree. Taking this 

(1) 30 A, 470; 5 A. Ld. 447; A, W. N. (1903) 195; 
$ M. L, T. 162 (2 В ). 
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It may bs also that hs ` 


. had no authority to transfer the 


We have to deal. 


(1982 


view of the Жый wa have aatually heard . 
the appellants on the pointa taken in 
their memorandum of appeal. They are 
slearly not entitled to attack the finding 
of fast arrived at by the Additional Dia- 
tried Judge upon evidense duly sonsidered . 
by him, The one point argued on their 
behalf has been that, inasmush аз this 
Court's order of 21st May 1920, dirested - 
a remand of the appeal to the Qourt of- 
the Judge of Gorakhpur (obviously meaning: 
thereby the Distriet Judge), that Conrt 
&ppeal - 
to the Additional, Vistries Judge for dis- 
posal and the subsequent prossedings in 
the Court of. the Additional Distriet Judge, 
up to and ineluding the order under appeal, . 
were without jurisdistion, There is some- 
authority for this sontention in the база, 
of Sita Ram v, Nauni Dulaiya . (2). 
Authority to.the sontrary has bean quoted 
in some oases desided by the Oaleutta 
High Court, but I think it quite sufficient 
to point ont that this .very point. was 


. eonsidered by а Single Judge of this Court 


in Pandoht v.. Sheo Bharose (8). The 
learned Judge pointed out that thare had 
been a ehange in the law in eonsequense 
of the re-drafting of the. present seetion 24 
of the Code of Civil Prosedare, sorrespond- 
ing with seation 25 of the formerj.Code 
of 1889, He held that the,older desisions 
hased upen the Code of 1882° were no 
longer applieable and gave strong’ reasons 
for his opinion that, in a onse like the 
present, any order of remand passed by ` 
this Court: would have no effest to limit 
the powers of the Distriet Judge under 
section 24 of the Code of Civil Prosedure, 
unless this Court's order were drawn up 
in expresa terms so as to dissloss а elear. 
intention of limiting those powers. In 
the present instanes the reverse is the 
ease. The operative portion of this 
Oourt's order merely direeted the Dis- 
triet Judge to dispose of the appeal agéor. . 
ding to law. One of the ways in whish a 
District Judge ean dispose of an appeal 
assording to law ig to transfer it to the 
Court of an Additional Judge of his Judge 
ship for disposal. I have.no doubt whatever, 
Speaking аз oneof the Bench of Judges 
(2) 21 A. 230; А. W. N. (1899) 38; 9 Ind; рес, 
(x. s.) 856, 

(8) 35 Ind, баз, ui, 12 A. L, J, 1094, 


' gane. 
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whieh passed this Court's order of 21st May 
1920, that if the whole position had been 
laid before us we should have said that it 
was better, unless the parties eonld show 
sause to the aontrary, that the appeal should 
go bask to the partisular ofiser, $e, Mr. 
Yorke, who had passed the order of the 4th | 
of September 1919. At any rate, I am satis- 
fied that there is no forse in the sontention 
that the order now under appeal before us. 
is'one wholly without jurisdiation and liable ` 
to be set aside on that sesount, This 
finding is suffisient to dispose of the appeal 
before us and І would dismiss it with sosts. 
Warsm, J.—I entirely agree that the 
-appeal fails, It seems to me that the points | 
raised are unsubstantial and that, in any event, 
the aprellant is debarred by having appeared 
and taken an crder from Mr. Yorke at the 
gesond hearing without raising any objeotion. 
As to the existing legal position of the - 
parties it seems to me that there may be 
ground for future teehnioal controversy and 
I, therefore, desire, with a view to assisting ` 
the parties, if. possible, to express my 
opinion about 16 for what itis worth. If 
chronology alone is regarded, it might be: 
argued that the deeree passed by the First’ 
Oourt in the.suit on the merits dated thé” 
19th Desember 1919 was void and of no. 
effest beaause the order of the 4th Septem?” 
ber 1919 which: gave rise to ithad been. 
interfeted- with by the High Conrt in Mareh ` 
1920, and 1 san understand the ingenious ~ 
suggestion that if the foundation is gone the 
fabrie whieh rests upon it, must bé taken 
io have disappeared also. In my humble. 
judgment that would be a fallaey in this 
I have looked at the passages relied 
ор in the judgment of the Fall. Beneh deli- 
vered by Mr, Justice Banerji in Uman 
Kunwari v.:Jarbandhan (1), partieularly at 
page 453,* to whieh I will refer inà moment, 
and I have воще to the sonelusion that they 
are mere dicta whieh were’ not.neeessary for 
the desision of the вазе. То my mind, they ` 
go в great deal too far, The only point whieh 
the Fuli Beneh had to deeide was whether 
an appeal lay at alland if so whether it 
ought to sueseed. In this partieular case the 
remand order when interfered with by the 
deeree of this Oourt was not nesessatily 
erroneous and has never been declared ‘to be. 
bad. 1t was merely deslared by this Court 
7 &Page of 30 A,—[Ed.] EO 2s 
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to be premature. Опе is always entitled to 
look at the reasons in a judgment foran' 
order or desree whieh is passed, otherwise 
law reporting would bea superfuity, The 


.remand order was set aside provisionally, 


The deeree of this Court was absolute in 
terms but it invited the Judge below to 
re-oonsider the matter and it was distinetly 
held by the judgment, as my brother has 
pointed out, that if the Judge found the lors ' 
of the original bond proved an order of 
remand was eorrest, The learned Judge 


'found оп re-eonsideration whieh he had son. 


sidered unnecessary in the first instance, that 
the loss was proved, and, therefore, his 
remand order besame, in the events whish 
happened, perfestly right, The present order 
is, to my misd, a mere interim order aom. 
pleting that whieh the High Court had 
directed him to complete, namely, his deeision 
upon the preliminary point. It is not a 
desision on the merits, and in my opinion 
the plaintiff would be wrong to treat it a8 о 
deeree in his suit. A deoree has been passed 
in the suit by the First Oourt. At the time 
the trial was held and that decree wag’ 
passed, it was a perfectly lawfnl proaceding, 
More than that, 16 was eondusted in obedi- 
ense of the order of the lower Court romand. 
ing the suit to the First Court for trial,’ 
In the authority to whieh Ihave just referred 
it is sdid that the “jurisdistion to hear the 
suit a segond time is dérived solely from tha 
order of remand, If that order is errong. 
ous and is set aside everything done in 
pursuance of thé order must fall to the 
ground and be of по effeet.” Again, it ia 
said if the remand order were wrongly made- 
the desree and; indeed, all the рговвейіпев 
taken under the remand order are null and 
void. I think those statements are much too 
sweeping, It dependa onthe eireumstaneos 
in eaeh саве and on the nature of the invali. 
dity of fhe remand order. If the remand 
order is finally sot aside aud is such an order 
as ought not to have been passed аё all in 
any ease, it may be that the proeeedinga in 
the Oourt below fall with it, But in thia 
ease, and 16 must have happened in many 
other eases, the eproseedings taken in the 
First Oourt as а result of the remand order 


.against whish there is an appeal must ba 


and ought to be held to be de bene esso, The 
subsequent event in this ease resulted in the 
remand order being shown to haye begn 
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auite right,” It seeme to me thas it would be 
turning tlie law into absurdity, and would 
amount tois denial of justise. if a proper 


trial whish has taken plage under a remand | 


order made by the Appellate Court and in 
obadienee to sush remand order, were held 
to be’ invalid when as the result of the High 
Oourt's ^ own desision that remand order 
turned out to have been’ perteetly justified. 
W.G А, ` 


BOMBAY HIGH COURT. 
, Secoxp Oivin ArPEAL No. 138 or 1921. 
i November 28, 1971, 
` Present: :—Sir Norman Maeleod, Kr, 
Chief Ju&tise, and Mr, Justiee shah. 
MAHADEVAPPA DUNDAPPA 
HAMPIHOLI—PraisTIFF—APPEULANT 
versus 
BHIMA DODDAPPA MALE D— 


` DsFewDaNT— RESPONDENT, й 
"Adverse possession—Decree for . possession — Sym- 
bolical possession obtained: in воинов, effect of, 





bolical possession is delivered to the. 
bolder, sch possession is sufficient to intercept any 


ge possession prior to: the date of the decree, . 
атт where the person setting up adverse - 
possession . .was a party to the proceedings in, 


exeoution of the decree, 


"Second ‘appeal from the desision of the 
in Appeal 


Belgaum, 
eonfirming a dGeeres 


Assistant Jüdgé, 
No. SO ot 1940, 


passed ` by ‘the Subordinate Judge at Bail-; 


Hongal, in Civil Suit No. 337 of 1918, 
Pe; D. R. Manerikar, ‘for the Appellant. 
Mr. G. R : Madhbhovi, for Respondent ` 


Nol 
Е JUDGMENT, 
`Масівор, C. J —The plaintiff ‘filed this” 
soit for possession and mesne profits, 
Trial Court dismissed the suit and an 


appeal from that" deoree was dismissed with © 
The question is whether the defend. : 
ants sould suaseed against the plaintiff who. 

btáived a desree: for “possession on. 
ee cen ih “It was alleged that. 
in ‘exeeution of" that desree the plaintiff was 


«ost. 


the 28th February 1914., 


pnt іп possession on the bth February 1915.; 
The learned Judge baye, "the main question, 
as was frankly, stated by the iearnéd Pieader,, 
ja whether thé possession delivered on the 
5th February 1915 was symbolieal possss- 
sion’ or real possession,’ and the learned’ 
Judge same to the sonelusion that the poseg. 
gion was only symbolieal. 
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` entitled to oesupy the same, 


Ө), 


, Juggobundhu Maüker,ee v. 


‘Where in ‘execution of а decree for possession, : 
deoree- 


not so, 


` Bahadur (2) woüld' be 
The. 


[192. 
In Mahades Sathiram v, Janu Мат (1), 


it was desided by в Fall Beneh-that merely 
formal possession of immoveable property 


by! a purshaser af a Court-sale cannot prevent, 


limitation running in favóur of the judgment. 
debtor where thé latter remsins in веќпа], 


` possession, and the’ property is not in the, 


ossupancy of a tenant or other persons. 
Symboliea] (Pos, 
session is’ rot real possession nor ig it 
equivalent to real possession under the Civil 
ProséduteOcde excapt where the Code | өх. 
ргеввіу or by impliestion provides that it shall ; 
bave that effect. 

Butin Radka Krishna v, Ran Баьд, 
it was deeidad by the Privy Oouneil 
that symbolieal possession ig sufficient to, 
interrupt advèrse possession ‘where the | 
person’ setting up sdversé possession мав, 
9 party to the exesution proseedings - in 


. whieh the symbolieal possession was given, , 


Their Lordships approved of the decision in’ 
Бат Ohunder Bysack 
(3). This desision of the Privy Connsil; 
&ppéars to throw aonsiderable doubt on the 
desision of this Court in Mahadev Sakharam , 
v: Janu Мати (1) whish may have, when the 
océasion arises, to be re. eongidered. 

In.my opinion, in this ease it eannot be’ 
said that tbe question of adverse possession | 
arisés in the faée of the plaintiff's _dearea, 
of -February ` 1914, “That would put a, 
stop to` any adverse possession prior “to the, 
date of the deeree, and even if ‘that were. 
eonsidering ‘that the “defendants. 
were parties to fhe exeeution proceedings, 
the desision in Radha Krsékna vw. Ram 
applicable, The, 
plaintiff, therefore, would be ‘entitled’ to, 
Bueceed, and the вррвві must be allowed and, 
a desroe passed for "possession with ioste, 
throughout, There ‘will have to. ba 
inquiry with regard to mésne profits for the 
paat three years before suit and also’ with | 
regard to future meina profite. 

Baag, J.—I agrée, ` 

We б, A. 7 | 


n, 


Appeal allowed, 
a 14 Ind. Cas 447; 36 B. 878; 14 Bom. L, В, 115' 


Fay 43 Ind. Cas, 268; 20 Bom. 1, Е. 602; 16 A. D.. 
J. 30; 28 M, L T. 26; 4P І. W. 934 M.L, J. 91, 
Т 1, W. 149;-22 C. WN, 880; ?T- 0, 1; J. 3917 
(1918). M. W- М, 163 (P, C 

(8) 5 C, 884; 6 C. I, R. 549; 8 Shome LR 


en 2 
Ind, Рес, (н, s) 979, 
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PATNA HIGH COURT. 
OnruisAL Revision No. 558 or 1921, 
December 14, 1921. 

Present :—Mr. Justioe Jwala Prasad. 
ISHWAR DAS VARSHANI—AooUsEDp— 
PETITIONER 
versus 
EMPEROR-—PROSEOCUIOR. 

Railways Act (ІХ of 1890), ss. 63, 93, 108, 109—~ 
Overcrowding in trains— Passengers, right of—Pulling 
Alarm signal.— Reasonable and sufficient cause, 


Accused, a pasgenger by Railway train, complained 
to the Station Staff thatthe compartment in which 
he was travelling contained more than the maxi- 
mum number of passengers allowed by the rules 
made under section 68 of the Railways Act, but 
his complaint was unheeded: after the train left 
the station, he felt a senüsatión of suffocation and 
pulled the communicating chain and stopped the 
train, in order to complain to the guard.: He was 
convicted under secticn 108 of the Act for having, 
without reasonable and sufficient cause, pulled the 
communicating chain and so stopped the train: 

Held, that, no hard and fast rule could be laid 
down as to what would.constibute reasonable and 
sufficient cause,that each case depended upon its own 
circimsetances, and that under the cireumstances of 
the present case the acoused was justified in pulling 
the communicating chain and stopping the train 
inasmuch 'as he had the right to have the compart. 
ment vacated so as to reduce the number of 
passengers therein to the prescribed limit, [p. 821, 
gol, 2; p; 822,"col, 1,] i 


Applisation agaiust an order passed by the 
Additional Deputy Commissioner, Dhanbad, 
affirming the sentenes passed by the Deputy 
Magistrate of that plase. | 

Messrs. М, 
Masumdar, for the Petitioner, 


JUDGMENT. 

, JWALA PRASAD, J, —The petitioner has been 
eonvieted under sestion 108 of the Railways 
Ast (Aet IX of 1890) for having pulled 
the chain of his sompartment which eaused 
the train to stop. 2 

The shain was intended to be used as 
an alarm signal The reason for pulling 
the ebain is said by the saseused : to be 
that the sompartment had besome ` over: 
erowded on aosount of 70 passengers 
‘having entered into it, whereas the eom- 
partment was marked for 27 passengers 
only. He states that the sompartraent in 
question was an Inter.Class Compartment, 
whereas most of the passengers had only 
third elass tiekets. He further states that 
at Dhanbad when his sompart:pent besame 
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. Guard, namely, murder or fire. 


.the pulling of the shain, 


Yunus and Subal Ohandra 
. and the Railway Company is enjoined to 


‘or is nob in any station. 
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overerowded he eomplained to the railway 
employees but reseived no attention, and 
then, when the train started, he felt suffoeat- 
ing sensation and sonsequently he pulled 
the shain in order to stop the train, There 


.faets are not dispnted; but it ia said that 


they do not exonerate the  aocsused. The 
Magistrate evidently thought that there 
should have been a more ssrious баке in 
order to entitle the assused to pull down 
the ehain, sueh as that stated by the 
Sestion 108 
of Railways Ast runs as follows:— 

"Ita passenger withont reasonable and 
suffieient eause makes use of or interferes 
with any means provided by a Railway 
Administration for eommunieation between 


. passengers’ and the railway servants in sharge 


of a train, he shall be punished with а 
fine whieh may extend to Rs. 50," 

It ia evident that no hard and fast rule 
san be laid down as to what must constitute 
reasonable and suffisient oause and that it 
must depend upon the sireumstances of 
eash sase whether there was susha eause 
as to justify a passenger interfering with 
No doubt, the 
ease of murder and fire stated by the 
Gaard is an extreme ease, In order to 
prevent any danger to the health and life 
of passengers the Aet provides in see- 
tion 63 that the limit of passengers to 
osoupy a eompartment must be fixed and 
must be exhibited in some sonspisuous 
plase inside or outside- the sompartment, 


eomply with the provisions of section 63 
on pain of a fine of Rs, 20 perday under 
section 93 of the Ас, А sorresponding 
obligation has been east under seetion 109 
of the Act upon passengers to obviate 
entering а eompartment whieh already 
eontains the maximum number of passengers 
exhibited therein or thereon. These pro. 
visions of the Ast, therefore, eonfer a 
right upon the osaupants of а sompart- 
ment to resist the. entry of passengers, and 
in the present ease the sompartment had 
already sontained the maximum number 
allowed under the aforesaid rules, In 
order to enforeé this right avery passenger 


ig entitled to invoke the aid of the railway 
.offisers in any station, or of the offiser in 


eharge of the train when it is in motion 
In the present 
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' e&&o the ‘petitioner's requests to the per- 
eons in sbarge of the Dhanbad Station 
Proved abortive and, therefore, he hed no 
. a'terpative but to draw the attention of 
the Guard when the train moved and when 
he found that he was packed io auffovatior, 
- He was, therefore, jrasifed in pulling the 
. shain and in stopping the train for enfore- 
: ing his right to have the compartment 
‚ vasated во as (о bring down the numbers of 
"passengers therein within the maximum 
‚ limit preseribed, Therefore, in the.sirenm- 
Stanees of the present ease, the petiiiorcr 
did not aot without reasonable вой вой. 
1 eient eause, Seetion 108, eonsequent}y, does 
not apply. 
X The sonyistion of the petitioner is illegal 
and is set aside. The fine, if already realited, 
«ebould be refurdsd, * 

The railway psople were guilty cf negli. 
-Bense in notearrying out the provisions of 
the Ast whish are meant entirely for the 
.Eafety and comfort’ `of passengere, and 
. instead of thanking the - petitioner for 
:baving drawn their. attonticn to it they 
-prosesuted him and thus traneferred their 
„отп. liability. to iho- shoulders of ibe 
. petitioner, . d 
ae - 

H Wa ©, А, * , 


ders | . Rule made absolute. 


-ALLAHABAD HIGH COURT. 
CRIMINAL Атреді No, 301 ср 1922, 
March 24, 1992. 
Fresent;— Mr, Juatiee Gokul Prasad, 
SHUJA.UD.DIN AHMAD— ArrrLLAMT 
versus 
EMPERORC- Oppomra Parry. 
Criminal Procedure Code (Act y of 1808), ss: 224, 
23&—Joinder of charges ~ Irregularity— Penal Code 
* (Act XLV of 1£60), вз, 408,377, ` i 
.— Under section. 235, read with section £84, of the 
; Criminal Procedure Code there canrot be a feint 
„trial of three charges for. offences under section 408, 
“Penal Oode, ‘and of one undor eeotion 477 (4), Penal 
Cede, -~ : ay И 
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"order to 


.of the Indian Penal Code, 


[1922 


Üriminal nppeal from an order of the 
Sessions Judge, Bañares, 

Mr. Kumuda Frasad, for the Appellant. 

Mr, Sankir Saran, Government Pleader, 
for the Crown, : 

JUDGMENT,.—Ia this case the &ppallapt, 

tuja-Ud.dip, has been oonvisted of the 
offense of criminal breach of trust by a 


publie servant in respect cf three items 


and also of falsification of 'aesounts in 
songeal the defaleationa under 
seation 477A of the Irdian Penal Code. 
He snpealz, and ona of the grounds pressed 
before mo by the learned Vakil for the 
врреНапё is, that there has been a miis- 
joinder of sharges whieh vitiates the trial, 
The sharge on whieh the acausod wea 
committe] to tbe Sezsiona Oonrt was 
aamitieily different. Tha earned : Judge 
amended the sharge before the triz), ard 
the cesused has been  eonviotod and 
sentenced, It is urged before. me thet 
sesílons 224 and £35 of the Code of 
O;iminal Prosedure do not warrant gueh 
в joinder of ‘sharges, that is, three under 
sestion 408 and one. under seation 477A 
І was at firat 
inglined to the view that this воша Бе 
done having regard to tha provisions of 
section 235, read with the provisions of 
section 274, bui'I find that in a similar 
case the sontrary view waa taken ` һу 
Tadbsll, J, Bheo Saran Lal v, Emperor 


(1). I agree with-the view cf the lew 
taken tkereiz. Т, therefore, alaw the 
8ppes], set aside -the  aonvielions ard 


sentences and order the re-trial of the 
appellant on the charges preferred against 
bim in aesordanse with the law. It will 
be open to the Sessions Judge to divide 
the ohsrges into two or three trials as he 

thinks ft. ZEE E t 
JS P; Appeal allowed; ° 
e Бе trial ordered, — 


(1) 8 Ind, Cas, 695; 82 A, 219; 7 A. І. J, 225; 11 


Or, L, J, 285, 
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BOMBAY HIGH COURT. 
OaiMINAL ÁPPLlOATION вов Revision No, 262 
or 1921, 
November 16, 1991, 

Present :—Sir Norman Macleod, Kr., 
Ohief Justiee and Mr. Justice Shah. 
MATHUBHAI M. SHAH—Appticaye 

tersis А 


EMPEROR-—Ob»»oxzur, 

. Bombay District Municipal Act (III of 1901), 
вя. 8 (7), 93—Charge—Offence charged not proved — 
Magistrate, whether can convict for offence not charged 

‚ —"Building,” meaning af —Construction of Statute — 
Penal provisions, 

Where a person is charged with having committed 
а specifico offence, and the Magistrate finds that that 
offence has not been committed the Magistrate is 

.not competent to alter the . charge, and to convict 
the accused of au offence of which he has had no 
notice, [p. 824, col. },] ` е 

' Although under section 8 (7) of the Bombay 

“District Municipal Act word “building” includes any 

shut, shed ог other inclosure, whether used as a 

human dwelling or otherwise, it does not include 

a hub ог a shed ab every other place where it is 
used in the Aot. [p. 324, col. 1.] 


All penal provisions of a Statute must be very 
striotly construed, [p. 824, col. 1.] 


Oriminal applisation from convietion and 
:santense passed by ths Resident’ Magistrate, 
Firat Olass, Bandra, — 

. Mr. В, J. Desai, (with him Mr. P. . В. 
-Shingne), for the Applieant, s 

Mr. Ooyaiee, (with -him Mr, S, V.- Bhan- 

:darkar), for the Opponent, 

V. pete, . JUDGMENT,. 2 

с ‘Macuo, С, J.— The acoused was charged 
with an offenss uader sestion 98 (5) of 
the Bombay Disirist Munisisal Aet, ТЇЇ of 
11901, The «complainant, Mr. Shinda, the 
Sacretary ofthe Ghatkopsr Kirol Munisipality, 
alleged that the asansed had aommenssd 
eresting a number of temporary huts on 
Survey No, 831 of Gaatkoper village, situate 
within the limits of the Ghatkopar Kizol 
Munisipality without having obtained 
pormission from the Manisipality under clause 
(1) of sestion 98 and thus had commit. 
tedan offense punishable under seation 96 
(5) of the Ast, 

The Magistrate sams to ths conolusion 
that no offensa had been cimmitted under 
geation 95 (5), but on the fasts he dealt with 
the ease asif the Munisipality had given noties 
to the aseused under sestion 97, and that the 

.aesused not having obeyed the requisitions 
_of the Munisipality had sommitted an 
offeree under seation 155 of the Ast, and 


-on Agra Road at Ghatkoper by Mr, 
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fined him Rs, 50, or in default simple 
imprisonment for one month. 

On the 18th January 1921 the assused 
wrote to the Munisipality that .he was sa 
registered овворапё of - several pieses of 
land at Ghatkoper, and as sush had applied 
for permission to the Salsette Davelopment 
Offiser to appropriate the said lands to 
building purposes,and for the purpose of 
giving fasility to the workmen and servants 
employed by him for developing the land 
and making roads and plots and for oreet. 
ing buildings he had eommenoed eresting 


temporary sheds and shops, which 
would bs removed after the buildings wera 
ereeted, 


Then he made esertain inquiries with 
regard to the building rules and regulations 
whish had baen framsd by the Munisipality. 
But for the purposes of this ease those ingali- 
ries are irrelevant. 

In answer to this letter of the 18th, the 


.Munioipslity, on the 25th of January, raplied 


that the permission of the Municipality was 
equally nessssary  bsforo  proseeding with 
the work: mentioned in the letter under 
reply, The work in question was, therefora, 
purely unauthorized and was proseeded with 
notwithstanding the repeated verbal as well 
as written warnings given to the asosused's 
staff in eharge of the work. Raferenes waa 
then made to the Munisipal rules and bye. 
lawe, and the letter aonoludes : "Lastly, I may 
take- this oeaasion, to add that if these 
unauthorizid  struotures are поб removed 
within four days from the roseipb of this 
notise nesossary astion will hava to be adopt- 
el against you under the provisions of the 
Distries Munisipal Aet, ” 

On the 27th January 1921, ata meeting 
of the Managing Committes under the head- 
ing " Buaildinga erested without permission 
Matu- 
bhai M. Shah,” it was resolved that Mr. 
Matubhai M. Shah be prosesuted under 
gestion 93 (5) of the District Munisipal 
Act for carrying out building work with. 
out obtaining previous permission of the 
Municipality. 

It is obvious, éherefore, that the Munici- 
рабу treated the aesused as having oom- 
menoed to ereot a building without giving 
notise a» required by sestion 96 (1), or 
without furnishing the doeuments and afford. 
ing tbe information preseribad by the seetion, 
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and that, therefore, he was liable to be oharg- 
ed under sestion 96 (5), The learned Magis. 
trate said :— 

I agree with the learned Pleader, Mr. 
‘Shingne, in во far that seetion 96 is not ap- 
plicable to huts and sheds although the word 
‘building’ ineludes huts and sheds as per 
sestion 3of the Bombay Distrist Manisipal 
Aet, Ifthis section. is made applisable to 
huts and sheds seetions 97 and 98 will ever 
remain dormant and no Municipality will 
have ossasion to use them, and that does 
‘not appear to be the motive of the 
‘Legislature. ” 

“L agree that the view taken by tho-learned 
Magistrate was sorreot. Although under 
gestion 3 (7) " building " would inelude any 
‘but, shed. or other enelosure, whether used 
as а human dwelling or otherwise, it does 
not follow that whereever the word “ build. 
ing " is used in the Aet it inoludesa hut or 
‘a shed, б 

Seetions 96, 97 and 98 some under the 
‘heading in‘Ohapter 1X of "powers to regulate 
buildings, etc." and it was eleàrly the іц. 
tention of the Legislature that while the 
‘provision of sestion 96 shonld apply to 
‘buildings in the ordinary sense of the word, 
‘spesial provision was made for huts and 
‘sheds whether built for temporary pur. 
‘poses or for а more permanent objeot, so that 
when the aecuséd wished to erect huts or 
‘sheds ‘of his development ssheme, he was 
‘bound-to give previous noties to the Munisi- 
pality, Then the-Munisipality might have made 
*eertain requisitions,.and it is only when any 
"hut or shed or range or blosk is builé withont 
-giving -proper .notiee to the Maunieipality 
or otherwise than as required by the Munisi. 
рву, that tbe  Munieipálity may -give 
written notiee to the owner or builder 
‘thereof requiring him within a eertain 
apesified time -to take down or remove the 
‘game or to make suéh alterations therein or 
additions thereto as, having regard to 
sanitary  sonsiderations, the  Muniaipality 
may think fit; and it is only when the 
direetions given by the notiee have not 
been eomplied with that proceedings ean 
"be taken -under seetion °155 against the 
person to whom notiee has been given, 

' I do поё think, therefore; that the 
Magistrate, onee he had some to the con. 
‘elusion that the proposed buildings of the 
. вевпвей did not-some within sestion 96, 
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sould alter the sharge and treat the offence 
as if ib was punishable under sestion 155. 
All penal provisicns of a Statute must be 
very strietly construed, and it is impossible, 
io say that the aeensed in this eame brought 
himself within the provisions of that seetion. 
I think, therefore, that the econvistion was 
wrong and must beset aside, and the fine, 
if paid, refunded. 

-Ssas,J.—1 agree. I desire to add that 
the proseedings in this ease having been 
started under section 96 (5) of the Bombay 
District Munieipal Aet, III of 1901, the 


.proper eourse for the Magistrate was to 


deside whether the faats neeessary.to bring 
ihe ease within the һворе of that sub-section 
were established, It i& clear, however, that 
having regard to the nature of the building 


-Bet up by the aseused, the. sase would be 
‘eovered by the provisions of section 97; 


under the eireumstances,' the ‘prosesution 
under seetion 96 (5) would not be justified, 
The learned Magistrate has taken that view; 
but .be has eonvieted the aosused under 
sestion $7, read with mestion 155. Ido not 
think that in these proseedings the facts 
nesessary for that purpose have А been 
established, nor is there anything in the 
ease to show that the asonsed had sufficient 
notiee to meet the ease under sestion 97, 
read with seetion 155. The‘ present’ pro- 
seedings must be treated as having been 
taken under seotion:96 (5) and disposed of 
on that footing. .It may be that if the 
Munieipality were so minded, they may be 
able to give a proper notise under seetion 97 
and to take further steps against the 
aeeused. - 

W. С. A, & J. Р, i 
Oonviction set aside, 


OUDH JUDICIAL COMMISSIONER'S 
COURT, 
Ostminal Rerarexon No. 34 ок 1921 
September 20, 1921. 
Present :—Mr, Dalal, A. J. C, 
EMPEROR, тнкопан WAJID ALI— 
д COMPLAINANT 
versus 


AL BAHADUR—<Accosep., 

Oriminal Procedure Qode (Act V of 1898), з. 522, 
applicability of—dAccused acquitted of — trespáss-- 
Jurisdiction to order possession to complainant 
Courts, duty of, 


Yol, LXVI) 
DEONARAIN МАНТО t, OHHATOO RAUT, 


A Magistrate, after acquitting an accused person 
Df trespass under  seotión 447, Indian Penal 
Godo, cannot proceed to pass an order under sec- 
tion 622 of the Criminal Procedure Code and put 
the complainant in possession of the land in dispute, 
inasmuch as section 522 of the Criminal Procedure 
Uode gives jurisdiction to the Criminal Court only 
when a person is convicted of an offence attended by 
criminal force, 


Courts are not to deal with questions of abstract 
justice but are tied down by the wording of the 
Statute Law on the subject. 

Referenoe by the Distziet Magistrate, 
Gonda. 

Mr. H. N. Das, for the Complainant. 

Mr, Mahmud Beg, for the Acoused. 


. JUDGMENT.—The Tahsildar. Magistrate, 
after aequitting an aeoused person of 
trespass under sestion 447, Indian Penal 
Oode, proceeded to pass an order under 
sestion 522 of the Code of Oriminal. Pro. 
eedure and put the eomplainant in. posses- 
sion of the.land in dispute, The learned 
Distriet Magistrate of Gonda has rightly 
submitted the order to this Oourt for 
. revision. The wording of. sestion 522 is 


very elear and gives jurisdistion to the. 


Criminal Court only when a person is 
eonvieted of an offenee atcended by. eriminal 
fores. The Tahsildar-Magistrate plaeas the 
aesused Zsmindar оп the horns of a di. 
lemma. [If-the.Z»mindar ejested the tenant 
he was guilty of trespass and if he did 
not ejest then the Zsmindar ought. not 
to objest to possession baing maintained 
with the: complainant tenant. We hava, 
however, not to deal with questions of ab- 
strast justise but are tied down. by the 
wording of the Statute Law on the subject. 

I eet aside the order of the Tahsildar- 
Magistrate under seotion 522 whioh was 
without jurisdiotion. 


J. P, 
Order set aside, 
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PATNA HIGH COURT. 
Ongrursan Revision No. 603 og 1921. 
February 27, 1922, 

Present: —Mr. Justiae Jwala Prasad. 
DEONARAIN MAHTO —CoxPLAINANT— 
PaTIUONER 

f teraus 
OHHATOO RAUT AND OTHERS— 
Асозввр — Оррочіте Parry. 
Criminal Procedure Code (Асі V of 1898), se, 250 
(а), 307, applicability of—-Direction mandatory 
Failure to comply, effect of. 


The direction contained in proviso fa) to section 
250 of the Oriminal Procedure Code are mandatory, 
and the failure by a Magistrate to record and can: 
Sider each and every objection urged by & complain. 
anb vitiates the proceedings. 

The provisions of section 887 of the Criminal 
Procedure Code apply to appeals against an order, 
directing a complainant to pay compensation, and 
where an appellate judgment i in such a case omitg 
to set forth the points for determination, the 
objections of the appellant, the decision thereon, 
and the reasons for the decision, the judgment is 
notin accordance with law, and is liable to be 
set aside, 


Applieation against an order passed by the 
Distriet Magistrate, Muzaffarpur, eonfirming 


that of the Honorary Magistrate, Hajipur, 


Mr, Nawal Kishore Prasad II, for the Peti- 


tioner, А 
Mr. Janak Kishore, for the Opposite Party, 


JUDGMENT,—This is sn applieation 
against an order of the Magistrate, dated the 
9th August 1921, direeting that the eomplain- 
ant should pay eompensation of Hs, 10 to 
eash of the seven вевпвей, under seetion 250 
of the Code of Criminal Procedure, ` The 
order wos upheld by the Distriet Magistrate 
on the 17th of September 1921, 

The petitioner impugns the validity of both 
the orders of the Trial Court as well as of the 
lower Appellate Court. The order of the Trial 
Court is assailed on the ground that the 
Magistrate did not record and sonsider the 
objeetion urged by the somplainant to his 
making the direetion to pay eompensation 
tothe aesused. While aequitting the acsused 
the Magistrate сања upon the eomplainant 


-to ahow sause why he should not pay Ra. 10 


вв sompensation -to еве assused person, 
Cause was shown by the somplainant by 
means of a written petition. The Magistrate 
did not state in his order what the objeetion 
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of the somplainant was, nor does he appear 
to have sonsidered the objection. He simply 
says that, 

"the complainant filed a petition showing 
eauce and the eance shown is not reasonshble 
at all,” 

The petition has been read to me and the 
scmplainant hes urged therein a number of 
objecticns. None of tbese objections set forth 
in the petition seem to have been considered 
by the Magistrate nor ауз they been гевога- 
ed by him, Provizo (a) to scetion 250 of the 
Code slcarly states that, 

"the Magistrate shall reeord and вопвійвг 
apy objestion which tho somplainant or in- 
formant may urge against the making of the 
direation,” 

. The dirootion i in the said proviso is man- 
datory, the non-complianse whereof has viti- 
ated the order of the Magistrate direeiing 
sompensation to be paid by the eompleinant. 
This was the view taken in the ease of Sekh 
Janah Ali v. Hiralal Pasban (1) as well as 
by Heyward, J. O., in the ease of Minhomal 
Inlaram v, Emperor (2). 

The order‘of the lower Appellate Court‘is 
assailed upon thè ground that.the judgment 
written by the Distriet Magistrate disposing 
of the appeal of the complainant is not in 
aescrdanse-with law, . This ground appears 
to be substantial. The learned District 
renal big has simply stated that there was 


а and evidenee he considered that 
the desision of the lower Court was eorreet 
and the compensation was righlly awarded, 
This із поё disposing of the objestion of the 
eomplait ant as to the order of the Magistrate 
direating eompensation to be paid by the 
eomplainant, The judgment of the Distriot 
Magistrate has failed to eomply with the 
diraotions contained in sestion 267 of the 
Code cf Oriminal Procedure, whioh applies 
by reason of seetion 424 to an appellate 
judgment algo, 

lt has, however, been contended that beth 
theee esctions 267 and 424 of the Code do 
nob apply io a judgment pageed by an Appel- 
late Court in an appeal from an order direst. 
ing the eomplaiuant to psy compensation, 


(1) 11 €. W. N. xii notes, 
(2) 25 Ind; Сав, 994; 8 S, Ly R. 25; 15 Or, T, J, 666, 
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There is no eubstanee in this sontention, 
Seation 250, elause (3), expressly provides for 
an appeal to the Distriet Magistrate from an’ 
order of а Magistrate of the Seaond or Third’ 
Class to payscmpensation to an aeeused pereon, 
The appeal io the District Magistrate was, 
therefore, presented under Chapter XXAÍ, 
whieh lays down the procedure for an appeal 
"from any judgment or order of a Cris, 
minal Conrt:” (eide section 404 of the 
Oode). Section 423 lays down the power of 
an Appellate Conrt in dealing with am 
appeal froma judgment as well ‘as from an 
order, Sestion 424 relates to a judgment 
раке ей by an Appellate Court dealing with 
either an appeal from aequitial or conviction 
or an appeal from an order, such as the ore 
in question. The Disirist Magistrate was, 
therefore, bound to resord a proper judgment, 
setting forth the points for determination, 
the objeetipns of the appellant, his deoieicn 
thereon, :and the reasons for his'desision, 
The judgment cf the lower Appellate Court 
in the present. ease lasks in all the aforesaid 
details and ie, therefore,. not in aceordanse 
with law. ; 
Therefore, the orders of both the Ccurts 
below are bad in law and must be set aside, 
and the ease rent baek to the Trial. Court to 
be disposed of in aseordanes with law, se was 
dore in the ease of Minhomal Lilaram v, 
Emperor (2) referred to above. 
ү, С, A Oase sent back, 


MADRAS HIGH COURT. 
Revexrep Triat No, 70 or 1921, 
September 8, 1121. 
Presost:— Mr. Justiee Spencer and 
Mr, Justice Kumaraswan i Sastri, 
MALAYA GOUNDAN arb OTHERE— 
PrrsonERS 

e verses 


EMPEROR— RESFONLENT. . 
Criminal Procedure Code (Act V of 1898), з, 288— 


Vol, LXVI] 


MALAYA GOURDAN 0, BMPRROR. © 
Btalements" recorded before monegar—Corroborative 
or substantive evidence. А à 


A statement made by a person before the monegar 
ofa village shortly after the commission of a crime 
cannot be used as substantive evidence against an 
accused person tried for such offence -as it is ‘not 
a statement recorded on oath in the presence of 
‚һө accused by a Magistrate empowered to take 
down evidence. 

The only use of such. statements is to corro: 


borate or contradict statements ‘made on oath 
at the trial. : 


, Tria! referred by the Oourt of Session 
ofthe Coimbatore Division, for oonfirmation 
of the sentense of death passed on the 
prisoners in Ca:e No. 58 of ‘the Calendar 
for 1921. і : 

Criminal Appeals Nos, 453 and 459 of 
1921 by the prisoners against the said 
sentences, 


Messrs, L. А, Govindaragava Iyer.and 8, 
Subramanga Atyar, for the Prisoners. 

Mr, J. О. Adan, Publis Pro&ssutor, for 
ihe Crown. 


JUDGMENT,—The seven ascused hava 
baen sentensed фо death for the murder of 
ono Venkatasami Naisken of Nagarakalandai. 
The only evidenee to eonnest them with 
the erime is the statement of prosesution 
witness No. 2, who says he. assompanied 
the decsased to Malayandipsliem on the day 
of his death, Tho evidense of proseaution 
witness No, 3, who says һе аЇзо went with 
the дөваавей, is useless for the purpose of 
eonnecting these assused with the erime, 
since he stated at the trial that he ran 
away as soon as he saw five ог віх parscns 
at the madam without resognising any of 
them. The joint statement! (Exhibit E) 
that this witness and prosesution witness 
No, 2 signed before the monegar onno 
be used as substantiva  evidense of this 
witness against the aesusel as it was not 
a statement rasorded on osth in ths pre- 
senso of the acoused by a Magistrate: om- 
powered to take down evideneo. Sse E apseror 
v, Oherath Ohoyt- Kutti (1). The only use 
of aueh a statement would be to aorro- 
borate or eoniridiot statements mide on 
‘oath at the trial Tka evidense of pro- 
seaution witness No. 2 ia to the effsot that, 
before he ran away, he saw the first &esused 
beat the deseased with a stisk on his 


2 (1) 26 М, 19%; 2 Weir 820, - 
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right ear and that the second aseused stabbed 
him with a spear on his head, ` 
''Oa-'the body at the post mortem abant 
віх ipoised wounds and about thirty one 
stiok marks were found, the spleen was. 
also ruptured, nine ribs were broken, and 
the lungs were piereed by pisses of broken 
ribs, bnt no rcark eorresponding to the blow 
with a stick dealt in the region of the right 
ear wag noted by the Sub- Assistant. Surgeon, 
and i¢ would have been natural to expest 
punetured wounds rather than insised wounds 
to result from the use of a spear. This 
witness (proseaution witness No. 2) told the 
monegar that the other five aesused sams 
running taking stiske. He did not then 
mention that they eommitted any asb whish 
sontributed to the deseased's death. The 
eyidense against accused Nos, З to 7 is thus 
obviously insufficient to support their oone 
vietione, The body was eventaally found 
by the acting «oxegar lying outside the 
pen of fifth aceused with a dead goat beside 
it, The fifth ‘asonsed’s father and a small 
boy were lying in a hut inside the pen. 16 
is not reasonable to suppose that, if the 
nseused killed the desensed at the plase 
whore prosecation witnass No. 2 says he first, 
mat them (t.¢.,) at the Madam near the hill, and 
under thé siroumataness spoken to'ty this 
witness, they would have taken the oorpse to 
the fifth aesused'a pon and left it there, I£ 
the murder was committed by others, or if 
the desensed who, es the Judge observes, 
was known to be а seattle thisf had been 
eaught in the ast of stealing a goat and 
beaten to death, it wonld have been natural 
that bis body 'shonli have baen found where 
it was, If the aesused murdered him and 
wishsd to avert suapioion from themselves, 
and atthe sama time to provide some 
justiGeation for their ast in вазе of detection 
they wculd have left the body ato distanea 
and brought a dead goat and plased it along 
side. Ls x 

Apart from the improbability of the pro. 
sesation atory in this respest, the evidense 
of prosesution witness No, 2 is поё, in oar 
opinion, вд reliable that it would ba safe to 
basó ‘the sonvistians of the first and sesond 
assused on his word alone, 16 ia proved by 
Exhibit II that firat assused's father made в 
somplaint against this witness three yoara 
ago, and his statsment at the trial as to the 
number and identity of the persons гөоод- 
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nised by him at the реп differed sonsider- 
ably from "what he told the monegar in 
- Exhibit Е, 


We set aside the eonvietions of all the 


- aocused, acquit them aud direet their release. 
M C P. : 
Convictions quashed. 


PATNA HIGH.OOURT. 
Ormar Raviston.No, 490 or 1921, 
. Oetober 24, 1921. 
Present :— Mr, Justiee Das. 
KHUSIRAM MAHARAJ—- PETITIONER 
tersus . 
EMPEROR—Oppoerre PARTY. ` 
. Opium Act (I of 1818), ѕ 90— Eaclusive possession 
— Place used by several persons. 


Where the place in which an article is found is 
one to which several persons have equal right of 
access, it cannot be said to be in the possession of 
$ny one of them. 

Messrs, Yunus and K,O, Roy, 
Petitioner. 

. JUDGMENT.— The petitioner has been 
eonvieted of an offense under seetion 90 
of the Opium Aet, I of 1878, and has been 
Seriteneed to pay a fine of Re, 100. It 
ia admitted that the opium was found on 
‘the roof of the petitioner's sook room. 
The question, tberefore,' arises, ean it be 
said that the petitioner was in possession of 
the opium ? Now, on this point a passage 
from the judgment of Sir Lawrenee Jenkins 
in the ease of .Jogitban Ghose v. Emperor 
(1) has been eited: 

' "Now, on this evidenee, san it ba held, 
eonsistently with legal prineiples, that i$ 
has been .proved that Santosh was in pos- 
session of the bomb? 16 $ well established, 
and is an elementary rule founded on com- 
mon sense, that where tbe plaee in whieh 


for the 


(1) 2 Ind. Cas. 081; 13 С. W, N. 861 at p. 892;- 9 
Ò. І, Л 668; 10 Or, І Jy 125 [] 
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an artiele is fonnd-is ons to whioh several 
persons baye equal right of aosses, it eannot 
.be said to ba in the possession. of any 
one of them." : 

It seannot, in my opinion, be said that 
the plases in whieh the opium was found 
is act’ опе to whieh several persons had 
equal right of assess, If that beso, how- 
ever the ease may stand on law, it must 
be extremely diffioult to eonviet the peti. 
tioner on faeta, I аш of opinion that, on 
the whole, the eonvietion ought not to 
stand, І wonld set aside the sonvietion 
and direet that the fine, if paid, be refunded. 

W. 0. А, E : 

і Rule made absolute, 


BOMBAY HIGH COURT. . 
OnixINAL АррРкА No, 664 ок 1921, 
. November 15, 1921. 

Present —Sir Norman Macleod, Kr., 
Chief Justise, and Mr, Justice Shab, , 
JOGIDAS BABU-—AcQUSED-—— APPELLANT 

` versus 


EMPEROR— Киярохрент.. 
Penal Code (Act XLV of 1860), s. 4P 7 — Mongy 
order—Affiving false signature and receiving money— 
Offence-—-Sentence—High Court, when will interfere. 


H. remitted &',sum of money by money-order to 
B. in order that the money be paid to Р, in liqui. 
dation of a debt due to him, When the money 
order arrived, P, represented to the postman that 
A. was В, and induced him to accept A’s signature 
as the плге of B, and by that action got the 
money. B, was not informed of what had taken 

lace : 

Р Held, that P. and A. were guilty- of an offence 
punishable under section 467 of the Penal Code; 
viz, of forging а valuable security, i. e, the money 
order receipt. 


A High Court will not interfere with a entona 
of imprisonment, unless it oan be shown that it has 
been imposed without any regard to the facts of 
the case, or the nature of the offence, of. is во out 
of proportion to the facts proved that no Judge would 
reasonably impose it. 


and 
Judge, 


Oriminal appeal from sonvistion 
sentenee passed by .the Sessions- 
Khandesh, : 


Vol, XVI) 
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Mr. G. №. Thakor, for the Appellant, 
Mr. 8. 8. Pathar, Government Pleader, for 
the Crown, 


JUDGMENT. | 

MacLgop, О. J.—The first aesnaed in this 
ease was sonviated of an offense under 
вевіїоп 467 of the Indian Penal Code, in 
that he reseived Hs, 38, whieh were des- 
patshed by one Hari’ Uahanu Sonar to 
his son Bhila by money order, by indus. 
jog the aesused No. 2 to sign aa if he 
were Bhila, The aseused was asked by 
the postman whether one Bhila waa living 
in his village, and the aseused No, 1 then 
told the postman that assused No, 2 was 
Bhila, Wherenpon aseused Мо, У signed 
the reesipt for the money whish eame to the 
hands of the first asensed. There was no 
dispute as regards the fasts and sonsider- 
ing the relations between the Post Office 
"and the pablis there would be extreme 
diffiaulty for the first aseused to’ satisfy 


the Conrt that he had no dishonest intention. 


or no intentioa to sause damage or injury to 
the publie or to any person or that, generally, 
the provisions of sestion 463, Indian Penal 
Oode, wonu'd not apply. I doubt myself 
whether the sesused in a oase like this would 
be even entitled to urge that he committed 
nó offenes besauss what he did only re- 
sulted in money going straight to his 
poeket whieh would have eventually been 
given to him when paid by the Post 
Office to Bhile, Speaking for myself, I 
- Bhould вау that when the ascused induced 
the postman bo веверё the signature of 
aesused No, 2 вв the signature of Bbhila, 
and by that action got the money the 
offense was committed. Ї do not think 
that we should interfere with the finding 
of the Judge that the first ssoused did 
not tell Bhila that the money was ressivad. 
If, immediately. after reesiving the money 
from the postman, the first assused hai 
told Bhila Hari that the money whish 
was despatshed to him by his fathar in 
order that it might be paid to the first as- 
eused had been. received, then ‘the proof 
of that fast could eortainly bs urged in 
mitigation of tha punishment, I do not 
think for a moment that that fast, even 
if proved, would be  suflleient to justify 
tha Court in desiding that thera was no 
pyidense at sil of the offense having bosn 
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wrmiiteð, I think, therefore, the son- 


vietion is right. 

The next question is, whether the вел. 
tense imposed by the Sessions Judge should 
be interfered with, On general prinaiples 
I am very loth to interfer with the sene 
tenses given by the lower Courts unless 
it san be shown tbat a sentenee haa been 
imposed without any regard to the fasts 
of the ease or the nature of the offense, 
or is во out of proportion to the facts 
proved that no Judge would reasonably 
impose it, Considering tbat tbe Judge 
was of opinion that ihe first aeeused did. 
not tell Bhila Hari that the money was 
paid, and there was even evidense whieh 
made it probable that ths sesond payment 
had been made, although he has given the 


‘aucased the benefit of the doubt with regard 


to that fast, I do not think that the 
sentenee whish was imposed upon the 
first aseused was one whieh should be 
interfered with, I would, therefore, dismiss 
the sppeal. 

Saan, J.—I agree that the appeal must 
be dismissed, The point whieh presents 
some diffisulty to my mind ie, whether it 
is.shown that the appellant asted frau- 
dulently so as.to bring the саве within 
the sseops of the definition of forgery, It 
is essential, in my opinion, that the pro- 
sesution ought to establish that the ast attri- 
buted, to the aseused was fraudulent or dis- 
honest, Hf, in the present osse, for instaneo, 
after reseiving money, it was elear on the re. 
вога that he had given intimation of the 
receipt of money to Bhila, and that in 
substanse and in effsst the money was 
reaeived by the asenzed on behalf of Bhila, 
speakirg for myself, I should sey that the 
eonvietion wohld not be right. Bat it 
is far from clear on this reoord that after 
the money he ever informed 
Bhila of the fact as he would have done 
if the posial receipt was not dishonestly 
or fraudulently signed.  Bhila and his 
father denied that any sush intimation was 
given to Bhila. It  appsara from their 
éonduet in making inquiry at the Post Offise 
after the payment was made that Bhila 
This omis» 
sion on the part of tha appellant supports 
the inferences drawn by the Trial Judge 
as to the frandalent intention of tha ao. 
ansad, Qo these grounds -I thick thet 
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the sonviotion of the -eppellant is right; 
and the sentence sannot be said to be unduly 
severe or inappropriate on the fasts of 
tha. ense, i 

м. 0, de m 
Sa Apzeal dismissed, 


MADRAS HIGH COURT. . 
Овіміхль Revision Case No, 93 oF 1922, 


(OgiminaL Ra vistos PETITION No. 87 or 1922.) . 


OniuixAL MicogntANEOU8 PETITION No. 54 
ED" cr 1922. 

Е . January 27, 1922. TT 
Present: — Mr. Jualioe Kumaraswami Sastri, 
Sri pn KANDAMANI DEVI — 
AcCc3gBED-—- PETITIONER 

җе 2 ‘versus А 
MPEROR—Opposite PARTY, 
ы Procedure Code (Act V of 1898), 8, 858— 
Oh, ^ XII--Segsions ivial—Purda-nashin accused — 
Personal attendance till conviction, whether can be 


éd. , d ls 
e S ashions Judge -has powers under the provisions 


б i 58, Oriminal Procedure Code, to dispense 
Oa He. pa attendance Of w purda-nashin 
accused and permit her to appear by Pleader during 
ihe Sessions trial inasmuch as inthe interests of 
justice, purda-nashin ‘ladies should not be ,com- 
Telle "to appear in publio at least until they are 
' convicted, - 


-` In On. В. O. No. 93r 1922, 

Satin under gestions 435 and 439 of the 
Code of Criminal Prosedure, 1892, praying 
the High Cant to revise an order of the 
Court of Session, Ganjam Division, dated 
the 20th January 1999, in 5 веіопв Саве 

1922, | . 
gd Os Mis, P. No. 54 oF 1922. 

Petition praying that, in the sirenmslansea 
stated in the Memorandum of Criminal 
Revision Case No. 93 о 1922, the Hig 1 
Court will be pleased to issue an order direat- 
ing that the personal appearanse of the péti- 
tioner herein, in Sessions Oase No. 2 of 1922 
on the file of the Oonrt of Ssssion, Ganjam 
Division, be dispensed with. N 

Mr, Sambasiva Bow, for the Petitioner, - 


> 
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ORDHER,—The third a«eused is a -Gosha 
lady and belongs to а reepestable Zamindar 
family of Ghumstr. I am of opinion that. 
tbe Sessions Judge has powers to dispense 
with the personal attondanee of the aseused 
aod permit her to appear by Pleader during 
the Sessions trial Seetion 205 of the 
Code of Criminal Prosedure empowers а 
Magistrate to do so and: seetion 353 of tha 
Oode of Criminal Prosedure, whieh refers 
fo the mode of resording svidenee in triala, 
inelnding sessions trial», states that ovis 
dense shall be taken in the presente, 
of {Бе aeeused exeept whore personal attend- 
aneo is dispenred with in whish ease it shall. 
be taken in the presero3 of his Pleader. I 
do not think that there is anything in the 
Oode to prevent the Sessions Judge from 
doing wbat a Magistrate is empowered to 
do as regards attendance by the aseused 
and seetion 353 impliedly gives ths power, 
as Ohapter XXIII, whish relates the trials 
before the High Court and Courts of Session, 
is ineluded in cestion 353, In Emre:or v. 
О. W. King (1) it was held that.the High 
Court has power under the provisions of 
section 353 of the Code of Criminal Pro. 
sedure to. dispense with the attendanae of 
the asoused during the Sessions trial. In.Eaj 
Rajeswari Debi v. Emperor (2) Imam 
and Ohapmav, JJ., dirested purda-nashin 
ladies to appear by Pleader Loth in the Magis. 
trate’s and Sessions Oourts, subject to their 
kaving to appear in Court to hear sentenee in 
ease of ecnvictior, 

Havirg regard to the habits and onatoma 
of the eountry and the sosial stigma that 
attaehes to Gosha ladies breaking purda, I 
tbink it wil ke in theinterests of justice 
that they should not be aompelled to 
appear in publie at least until they are 
eonvieted. Р . 

On the merite, I think that, having regard 
to the nature of the evidenee against tha 
petitioner in the Oommitting Magistráte's 
Court, I will be .exersising а proper 
dissretion in allowing her ta appear by 
Pleader and diapensing with her personal 
attendanee, 


м. 0, Р, Order accordingly. 


3. P. 
(1) 15 Ind. Cas, 98; 14 Bom, L, R. 236; 13 Cr, L, 


J. 494; 1 Bom. Gr, Cas, 111. - 
(2) 28 Ind. Саз, 439; 17 C. W. N. 1248; '5-Or. L, J, 
281. 
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BOMBAY HIGH COURT: 
“Orimiwan Арылбаттон ков Revision 
. No, 261 or 1921. 

November 10, 1921. 

Present: —Sir Norman Maeleod, Kr, 
Chief Justice, and Mr. Justies Shab. 
ARDESHAR JIVANJI MISTRI—Accusep 
—APPLICART 
versus 

: EMPEROR—Orrosre Parry. 
Bombay District Municipal Act (LI of 1901) — 
Notified area, rules for—-Application to erect mew 
building— Committee, power of, to refuse permission. 


A. applied tothe Committee of a Notified Area 
to build on his own land; the Committee, purporting 
to act under clause (3) of rule +7 of the rules framed 
under section 
Municipal ‘Act, refused permission. A, however, 
erected the building, and was convicted. under 
clause (5) of the above rule: 

Held, that the conviction was not justified, as all 
that a "Committee cóuld ‘do under rule 27 (8) was 
to pass a provisional order directing that, for a 
period not exceeding one month, the intended 
work should not be ‘proceeded with, and that as 
such an order had not been issued, nor an order 
passsd under sub-rule (3), A, was entitled to build. 
[р. 831, ool. 2; p. 382, col, 2.] 

‚ Criminal applieation for revision against 
an order passed by the Magistrate at 
Bandra, - 

‚ Mr. Coyajeo, ‘(with him Mr, P.-B. Sigue); 
for &he Applisant. 

Mr. S. 9, / айат, Government Pleader, for 
the Crown, 
JUDGMENT. 

: Маствор, О, J.—The aesured in this esse 
were eonvieted under rule 27 (5) passed by 
the Government under the powers eonferred 
by .sestion 188, sub sestion (1), of the 
Bombay District Monisipal Act. The faeta 
are. sorreetly stated in the petition whieh 
the nseused Las "made to. this Ccurt in 
revision, I need not set them ont again. 


The aseuced had asked for permission in. 


the proper form to build- on his own land. 
He.got what is called a model reply on 
the 5th November 1920 “ permission re- 
fused,” and. it is neeess&ry to point out 
that, although that model reply purports 
to have been sent aesording to the provisions 
of rule 27 (3), all that the Committee eould 
do was to pass a provisional order direet- 
ing that, for a period, whieh shall not be 
longer than one month from the date of 
sush order, the intended work shall not be 
proseeded with, Qn the fase of it, this 
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' entitled to build. 


188 (1) of the Bombay District’ 


881. 


order refusing permission was for an 
definite period. 

Under sub rule (4), а person who ав 
given notice under sub rule (1) msy proseed 
with his building, if the Committee within 
one month from the reesipt of the notice 
given under sub role (1) have neither passed 
orders under sub гше (2), norissned under 
sub-rule (3) any provisional order or any 
demand for further partionlara, 

The Committee had not issued proper 
orders: under either sub rule (2! or sube 
rule (3), and eonsequently the petitioner was 
After the petitioner re- 
eeived the order of the 5th November, ke 
ealled on the Chairman of the Committee 
and requested him to’ give the’ grounda for 
refusing permission. Thereafter, the peti. 
tioner was informed by a letter dated the 
20th November 1920 that permigsion to build 
was refused beosuse there was no existing 
métalled road there and none projested, and 
also that a bungalow there would lead to 
undesirable ворвевііоп,. 

We have been shown а re of tha peti. 
tioner's land, and it shows that on three sides, 
there is a Gawan or cattle track about 
ten or twelve feet wide. ‘On the other side 
of: the eattle trask to the south is the 
property of Mr. Guzdar, and the petitioner 
alleges that permission for him to build waa 
refused besause Mr, Gezdar was desirous of 
buying up petitioner's land. However that 
may be, it appears fo us that reitker of the 
reasons given in the letter of the 20th 
November was justified by the eireumstanees 
of the ease or by the rules, . 

A reference was made afterwards to bye» 
law 38 whioh provides ss fellows; “ not. 
withstanding anytbirg eontained in rule 27 
(4) no person shell sommensa to ercet any 
building whieh would not fronton a publie 
street unless he, having duly obtained the 
approvel.of the Committee urder. rule 22 B, - 
has construsted a street in assordanee with the 
orders of the Committee providing aeseas- to 
the building from a publio street,” 

Nothing is raid іп. the, bye-law about | 
metalled roads, and if the provisions of that 
bye-law had ‘been followed, the Committee 
might have called upon the petitioner to 
provide assess to his building from the puhlie ` 
street, We think, therefore, that there waa 
no justifieation for the eonviotion under . 
rule 27 (5) ss the .petitioner had given 


ine 
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notieg as required by sub-rule (1).. He had 
furnished the dcauments and afforded the 
information whish was required of him, and 
no legakorder had been served on him whieh 
would prevent him from building. We think, 
therefore, that tho sonvistion was wrong and 
should be set aside, and the fine, if paid, 


refunded. 
Suan, J.-J agree, 


WG 
Ocnvictton and sentence set aside, 


LAHORE HIGH COURT. 
OnrsINAL APPRAL No, 822 or 1:21. 
i^ December 18, 1921. 

Fresent :+-Sir Shadi Lal, Kr., Chief Justies, 
and Mr, Justiee Abdul © idir. 
MUHAMMAD SHAH alias BUGGA SHAH 
AND OTHERS—ÜORVIOIS— APPELLANTS 

. versus 
BMPEROR— RESPONDENT, 
‘Criminal Procedure Code (Act V of 1828), ss, 239, 
531 —Joinder of charges—Same transaction-- Misjoinder 
~- Illegality. 


The foundation for the procedure sanctioned by 
section 239, Criminal Procedure Code, is the 
association of two or more persons coneurring from 
start to finish to attain tho same end. [ р. 888, col. 1.] 

A series of acts, however, separated by intervals 
of time are not excluded from the purview of 
section -239 of the Criminat Procedure Oode, 
provided that those jointly tried have been directed 
throughout ta one and the same objective, [p. 333, 

‚1. Я 
ee v, Рано Hanmant Shahapurkar, 80 B, 49; 
9 Bom, І. В. 633; 2 Or, E, J. 578, relied upon, 

Four persons were discovered committing theft, 
They ran away and lay in wait, aba short distance, 
for the persons who had surprised them. When 
the latter passed near the spot they were attacked 
by the thieves, and one of thém was killed by two 
of the latter. Subsequently three more persons 
came up and joined two of the thieves in beating 
the companions of the deceased and thereby com. 
mitted riot: | 

‘Held, (1) that the riot did not form part of the 
pame transaction with the theft and the murder, 
and could not be tried _jointly with those two 
offences; Гр, 988, col, 1.1 
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(2) that the four persans who had gone to com. 
mit theft were prepared to use force in the event 
of any interference with them, and that the. fatel 
assault on the deceased was made simply because 
he and his companions had prevented the thieves 
from taking away their booty; [p. 833, сої, 2.] 

(3) that the two acts were connected together 
by proximity of time, community of criminal intent 
and the relation of cause and effect, and they con- 
stituted the same transaction; [p. 833, col. 2.] 

(4) that, therefore, they could ‘be tried jointly at 
one trial. [p. 838, col 2.] 

The disregard of an express provision of law as 


- to the mode of trial is not a mere irregularity such 


аз can be remedied by section 587 of the Criminal 
Procadure Code, nor can it be cured by the consent 
of the acoused, [p. 838, col. 2.] ~ ? | 

Subrahmania Ayyar v. King-Emperor, 25 М. 61, 11 
M, L. J. 283; 3 Bom. L. В, 540; 28 I. А. 257; 5 О. W, 
N. 866; 2 Weir 271; 8 Sar. P, C. J. 160 (P. C.), follow- 
ed, 

Criminal appeal from an order of the 
Sessions Judge, Jhelum, dated the 5th 
September 1921. : 

Mr. Philip Morton, for the Appellants, 

Mr, H, A. Herbert, for the Respondent, 

JUDGMENT.—After hearing the learned 
Counsel for both the parties, we are of 
opinion that the trial held by the Sessions 
Judge із bad for misjoinder of  eharges 
and must, therefore, be quashed. The 
relevant fasts, as alleged by. the proseeu- 
tion, are briefly as follows.—On the. night - 
of tke 22nd/J3rd February 192!, Diwan 
Shah, upon receiving the information that- 
four persons, siz, Hakam Shah, Bagga 
Shab, Sharaf Shah and Walli Shah, bad. 
gone to out gram in bia field, went out 
in purenit along with three persons, When 
Diwan ЁҺаһ and hie eompanious were at 
а distanee of abcut 10 karams from the 
field, the feur thieves who had been 
eutting the шаш left the field and ran 
away. Thereupon Diwan Shah агай bia 
pariy eolleeted the ont gram and started 
bask for the village, two of his oom- 
panions earrying two bundles cf gram, 
They had not gone very far, when the 


four thieves suddenly sprarg np and 
attacked them. Diwan Shab, who waa 
leading, fied into а field followed by 


Hakam Shah and Bagga Shah who knosked 
him down and beat him to death. Two 
of Diwan Shah's eompanions attempted to 
go to his resone but they were prevented 
by Sharaf Shah and Walli Shah who 
attaeked them with sticka. Thus be filed, 
the three comrades of Diwan Shah ran 
towards the village, and they were pursued . 
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by Sharaf Shah and, Walli Shah, After 
they had gone about 400 karams they were 
met by the three aseused, Hussain Shah, 
Walayat Shah and Diwan Shah, who were 
soming up from the village with stieks 
in their hands, They were thus eaught 
between two parties and were beaten by 
them with stieks, : 

Now there ean be no doubt that three 
different offenses were committed; namely, 
theft, murder and riot; and the question 
for consideration is whether they воп. 
stituted one transaetion within the meaning 
of seotion 239, Criminal Prosedure Code. 


"The . faets, as stated above, make it 
perfestly  elear that the three авепғед, 
nemely, Hussain Shab, Walayst Skah 


and Diwan Shab, whe eame up from 
the village and joined with Sharaf Shah 
‘and Walli Shah in attacking the eom- 
panions of the deseased Diwan Shah had 
nothing whatever to do with the cffenees 
of theft and murder. The foundation for 
the prosedure swanstioned by eestion 239, 
Criminal Procedure Code, is the aseosiation 
of two or more persons sonsurring from 
‘start to finish to attain the same end, and 
it is obvious that the three acsused, who 
same from the village did not in any 
way assosiate with Hakam Shah and Boggs 
Shah who did not partisipate in the riot, 
We have, therefore, no hesitation in hold- 
ing, and indeed the learned (Government. 
Advoeate admits, that the riot did поё 
form part of the same transastion with 
the theft and the murder. 

' The question whether the offenses of 
theft and murder were sommitted in the 
seme transaction is a debatable one. 16 
ia tobe observed that the samo four persona 
are aeonsed of both these offences, which, 
however, were ‘not sommitted at the same 
plase and were slao separated by а short 
interval of time. But we have no doubt 
that а series of aets separated by intervals 
ef iima are not exeluded from the purview 
of gestion 239, Criminal Proeedüre Code, 
provided that those jointly tried-have been 
dirested throughout to one and the same 
objestive, Vide Hmyeror v. Рано Hanmant 
Shahpurkar (1), Indeed, it often happens 
that two or more offenses, which are ad- 
mittedly committod in the same iransastion, 


(1) 80 В, 49,7 Бов, U: В, 680; 2 Or. Lye J. 078, 
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are separated by intervals of time; and it 
is nowhere laid down thet unless the 
offenses are eommitted at one and ibe 
same time, they ваппоё be inoluded in one 
indictment. It seems to us that the four 
persons, wha had gone to «otmit theft, 
were prepared to use fores in the event 
of any interferenee with them, and thera 
san be little doubt that the fatal assault 
on the deceared Diwan Shah was made 
simply because he and his sompanions had 
prevented the thieves from taking away 
their booty. The two авіз were eopneeted 
together by proximity of time, community 
intent and the relation of 
danse and effeet, and they ecnstituted the 
same transaction, 

The result is that, while holding that 
the oharges of theft and murder sould be 
joined in one trial, we are of opinion that 
there should have.been a ktephrate trial 
with referenes to the charge of riot. As 
laid down by their Lordships of the Privy 
Oounsil in the well-known oasa of Subrahe 
manta Ayyar v. King-E mzeror (2) the disregard 
of an express provision of law ай to the 
mcde of trial is not в mere irregalarity 
sueh as sould te remedied by sestion 537 
of the Criminal Prosedure Code. The рхо: 
cedure of the learned Séssions Judge was 
illegal, and that illegality  eould . not be 
sured by the eonsent of. the accused. We 
are accordingly constrained to quash the 


proceedings and, ascepting the appeal, we 
‘direst the Sessions Judge to try the aseused 


separately in the manner indicated above, 


2, E, & 3, Р. І 
Appeal accepted, 


{2) 95 My 61; 11 М, L.J. 258; 8 Bom, L. R, 540 
28 I. A. 287; 5 О, W, N, 866; 9 Weir 2718 Sar. P, Oy 
T. 160 (P. C), 
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PATNA HIGH OOURT, 
Criminal Revision No. 599 or 1920, 
' ' January 21, 1921. 

Present; — Мт, Justieo Das, 
GOVIND MAHTON-—AcoUsED— 
PETITIONER 
"versus 


EMPEHROR—Obpposire Piste, 

Penal Qode (Act ХЬУ. of 1960), ss. 109, 879, 381— 
Theft, abetment of—Abetment,. what constitutes — 
Criminal Procedure . Code (Act V of 1898), ss, 236, 
. 287, applicability of. . 


To sustain a conviction of abotmonk of ‘theft, it 
must be shown that the accused was „engaged in ‘a 
conspiracy with the principal offender for com- 
mitting the theft, the mere fact that he was stand- 
‘ing by the principal offendér is not sufficient,’ 


The provisions of section .287 of the Criminal 
Procedure Code which are controlled by section 
236, only ‘apply - When, from the evidence led by 
‘the prosecution; it is doubtful ‘which of several 
-offences- has been committed by the accused, If 
.thab evidence leads to .one conclusion only the 
provisions of that section would not apply, 


f Application against an order of the District 
Magistrate, Dhanbad. 

Mr, H. L. Nandkeolyar, for the Petitioner, 
` JUDGMENT,—The petitioner, who was 
eharged ‘with having sommitted an offense 
under eeotion 379, indian Penal Code, has 
"been 'sonvíoted of an offense under seation 381 
‘read with asetion 109, Indian Penal Jode, and 
“has been eenteneed to undergo rigorous im- 
‘prisonment for ore month, In my view the 
eonvietion ів. unsustainable on two grounds: 
‘first, on the groond that the.fasts found 
‘by the learned Distries Megistrate do not 
establish that the petitioner abetted any 
offense by the prineipal offender, and secondly, 
on the ground thet he should not have 
been sonvisted under sestion 381, read with 
.seetion 109, Indian: Penal Code, when he 
‘was not sharged with having committed 
that offence. 

On the first point, the evidense against 
him is that he was standing by the thief. 
Now there is no evidenee at all to lead 
one to the oonolusion that he was engaged 
in any conspiracy with the prinsipal offender 
for the doing of the theft, and I do not 
think that on the evidenee the learned 
Distrist Magistrate should have eome to 
the sonclusion that he was guilty of 
abetting the theft. The learned Mazis- 
trate anys; 
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"I eannot agree that a man who eomes 
with a thief to steal an artisle and stands 
by to rescive that ariiele, is not siding 
and abetting theft,” 

Now tbe only fast TE ‘to by the 
witnesses is that he was actually standing 
by the side of һө шап who ultimately 
turned ont to bea thief. The learned Dis. 
triet Magistrate has assumed that he was 
standing by to reseive the artiele and that 
ho seeompanied tke principal offender 
knowisg that he was out to steal an artiale, 
I am of opipion that the convietion is un- 
sustainable on faeta. 

In the next place, he shonld not have 
been eonvieled of an offenee under section 
881 read with séstion 109 sinee be waa 
not eharged with having oommitted that 
I dealt with this point at some 
length ‘in the вае of Sheorutnt у, 
Emperor (1). I pointed out in that ease 
that "sestion 257 of the Criminal Proeedure 
Code is limited by the express provision 
of that ssetion only to the ease "mentioned . 
in sestion 238," that is to say, toa ease 
where itis doubtful whieh of several offenoss 
the fasts whieh oan be proved will sonstitute, 
In such а ease section 237, Criminal Pro. 
eedure (Mode, authorises the Oourt to sonyiet 
& person for an offence with whieh he has 
not been eharged but for whish he might 
have been charged under the provision’ of 


‘section 236, Criminal Proeedure Ооав. I 


pointed ont that sestion 236 whieh must 
вопіго1 seetion 237 only applies when from 
the evidence led by the proseeution, it is 
doubtful which of the cffenees has been 
eommitted by the petitioner, Now, in this 
sase if the evidenee which has been led by 
the proseeution leads to one result only, it 
«annot, in my view, be said that it is doubt- 
fal whieh of the offences has been eommitted 
by the petitioner, 

Ihold that the eonviation is unsustain. 
able and order that the petitioner be ret 
at liberty. 

W. С. 4. 


Rule piade ао 
(1) 64 Ind, Cas, 252; 21 Or. L, J, 44 
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CriminaL Revision No, 142 or 1921, 
| November 22, 1921, 
.  . Present :— Pandit Kanhaiya Lal, 
ROHTI SINGH-— AÀcCU:Ep-—AÀPPLICANT 

‘ 5 tersus c d 
MAKHDUM KALWAR- COMPLAINANT 


- — OPPOSITE Party. i : 
Criminal Procedwe Code (Act V of 1898), ss. 248, 
488— Withdrawal of complaint against.some accused, 
effect of-—Revision—Acquiital~— Magistrate, power of— 
High Court, power of, . 


The withdrawal of a complaint against one per- 
воп out of several accused does not amount to a 
‘withdrawal of the complaint against others. 


Shyam Behari Singh -v. Sagar Singh, 68 Ind, Cas. 
824; 1. P. L, T. 82; 20Cr. 1, J. 824 and Chandra Kumar 
Das v. Emperor, 7 О. W. N, 176, dissented from. 

A District Magistrate has no authority to set 
‘aside an order of acquittal by a Subordinate Magis- 
trate in revision or to act otherwise than as provided 
Љу section 488 of the Criminal Proceduro Code. A 
High Court can take action of its own motion and 
set aside an order of acquittal and direct  re-trial, 


: Applisation against an order of tbe Dis. 
-triot Maginirate, Sultanpur, dated the 15th 
August 1621 setting aside an order of ‘the 
‘Magistrate, Third Olase, Sultanpur Taheil, 
-dated-the Ist August 1921. ` ' 
i Mt, .Niamat Ullah, for the Applicant, 
" Messrs A, P. Sen and 5. N, Sinha, for the 
Oppo&ite Party. І 


JUDGMENT.— The osomplainant, Makh. 
‘dum, eharged Jagannath Singh and three 
‘othexa with offenses ander sections 447 ard 
:362 of the Indian Penal Code. Oneof the 
‘persona ebarged was a boy named Ankus. 
"He subsequentiy filed an appliéation, stating 
"that es Ankus was a minor he did Bot want 
‘to prossed with the sase against him and 
'Lis.hame might.bé removed from thé eom- 
‘plaint. The Court treated the application as 
one for the withdrawal of a eompoundabie 
ease against Ankus and direeted that he be 
nequitted. The other accused persona thers- 
upon asked’ that tho cage should be treated 
as withdrawn against them also. Tke 
learned Magistrate, following the deeision 
in Skyam Behari Strgh v, Sagar Eingh (1) 


(3) 68 Ind, Cas, 


24, 1 P, &. T. £2; 20 Cr, Ly Je 
824, 
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‘aside the order of aequittal of 


‘judiee of the accused ог ‘ty 
‘wise than as provided by seetion 438 of 


‘835 


held that. the withdrawal of the oseo 
against Ankus operated as a: withdrawal 
cf the case against the remaining heensed 
and be acquitted them all, .` ` 

Section 248 of the Code of Criminal Pro. 
sedore lays down that if a complainant, at 
any time before a final order is passed. in 
any ease, satisfies the Magistrate that there 
are suffisient grounds for permitting him to 
withdraw his eomplaint, tke Magistrate 


‘may permit him to ‘withdraw the same, 


and shall thereupon soqnit the Betused, 
If а eomplaint is, however, male against 
Several persons and the withdrawal is 
asked for against only cne of them on 
some grounds whioh the Magistrate eonsiders 
to Бе sufficient, itis open to the Magistrate 
to permit withdrawal against, that person. 
The complainant did not intend in this ease 
to withdraw the complaint пз against the 
other persons ard there was no su ffisiont 
resson fcr the Magistrate to bave acquitted 
them without trial The withdrawal of a 
complaint against one person does not amount 
to a withdrawal cf the eomplaint againat 
otbers for, as pointed out in Chandan Y. 
Emperor (2), a eomplaint of trespass against 
four persons amounts really toa somplaint 
of four aets of trespass, eommitted more or 
less simultaneously by different persons, In 
ore sense the ast eomplained of ів a joint 
offers, Бевапве it is committed together ог 
in eomplieity, but in another gense it 
constitutes ceparate acts of trespass 
by “each trespasser, [п -Muthia Naik v. 
Emperor (3) it was bold that the вотрові. 


ion of an offenes with one of several persons 
: dees not effest the acquittal of others, Tho 


view taken in Shyam Behari Singh v, S 

"Singh (1): ard Ohandra Kumar D v. 

Emperor (4) ennnot, therefore, be aegopted, 
The learned Distriet Magistrato, who set 


the present 


"spplieants in revision, had, however, na 


authority to pass an order to the pre» 
ast otber- 


the -Code of Criminal  Proesdure, The 


omission to issue в notioe to the accused was 


merely an irreghlarity ; but he sould not 


` (2) ві Ind. Cas. £09; 19 A. LJ, 394, 22 Op 
858; 43 A. 483, . UE S 
(3) 48 Ind, Cos, 592; 41 M. 520; 10 Cr, L, J 
(4) 7.0, W. 178. SOR d 
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set aside the -nequitíal.. If he wanted to 
веб aside the sequital, is was open to him to 
have made a report to this Court to that effest, 
This Court aan, however, take nation of its 
own motion and restify the error by setting 
aside the acquittal and direoting a re-trial, 
The application is, therefore, allowed, in ко 
far that the order of fhe learned District 
Magistrate is set aside, bat in the exersise of 
the revisional powers of this Court, the order 
of the Trying Magistrate is also set aside 
and the база is sent bask to him with а 
direebion to try it against the aceused other 
than Ankus in the manner required by law. 
J. Р, 
Revision accepted, 
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PATNA HIGH COURT. 
Овумінат, Revision No, 547 or 1921, 

'  Desember 1, 1921, 
Present:~~Juaties Sir John Bucknill, 
BAGHUPAT SAHAY—Paritioner 

versus : 
BEMPEROR—Oprosits PARTY 
Malicious prosecution — Appellate Court differing with 
Trial Court—Diseretion, exercise of, 


Although а Court directing prosecution for malici- 
pus prosecution is endowed with considerable dis. 
vrebion, yet ibis neither safe, nor desirable, on the 
part of am Appellate Court io conclude malice 
where there is &- splib of opinion on the point 
between the Firat Courb.and itself, 


Applisation. against an order passed by 


the Distriet Magistrate, Motihari, dated the ` 


24th Ostober 1921, reversing that of the 
Sub-Deputy Magistrate, Bsttiah, dated the 
81st August 1921, . ° 


Mossrs, Shtveshwar Dayal and Bri; Kishore 
Prasad, for the Positioner, - j 
` Mr. Sultan Ahmad, Government Adyosnte, 
for the Opposite Party. 
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JUDGMENT,.— This is an application in 
Criminal Revisional Jurisdistion made by 
one Raghupst Sabai under the following 
siranmstanses. He sharged early in this year 
two men with having committed theft in his 
house. They were arrested and wera eon. 
vistsd by the Sub.Deputy Magistrate of 
Bettiah; however, they appealed and as & 
result of their appeal the Distrieb Magis- 
trate of Champaran same to quite а different 


-eonelusion to that whish had been some to 


by the Sub-Daputy Magistrate of Bettiah 
and allowed their appssl' and quashed their 
eonvietions; but he did rather more than 
that, for he formed the opinion that the 


‘applicant had seommeneed these proseogntion 


proseedings malisiously, and subsequently 
indeed he issued notios on the petitioner 


~to show sance why a prosesution _under 


gestion 211, Indiau' Penal Code, should not 
be instituted against him. I dare say that 
there may be something. wrong in the 
&pplieant's behaviour, but at any rate hia 


'proseedinga against the fwo men were of 


such a ebaraster that he was able to eon. 
vinee one Court that they were guilty, 
whilst another Court, whiah did not see 
the witnesses but was an Appellate Court, 
same to the eonelueion that they. were 
The matter is o very petty one, 
and where one sees split opinions оЁ' two 
different Tribunals, it may be taken as 
generally a normally safe guide to suggest 
that definite expressions as to the maltee 
of either party are probably somewhat 
undesirable. Of eourse, it must be reüliged 
tbat in giving instroetions for a prosesution 
to be instituted against a person on а 
ground that he himself instituted malicious 
prosesution, the Magistrate, who direets the 
proreeution, is endowed with sonsiderable 
diservetionary powers. At the same time, 
this Court should not hesitate to exercise 
diseretion in its revisional jurisdiation when» 
eyer eireumstanees seem clearly to justify 
its so doing, 

I must acsordingly sət aside the order cf 
proseeution on the above ground, ` 

н. Н, 

Rule made absolute, 
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FRIVY COUNCIL. ` 
APPEAL Fa04 THe Раска Higa Оозкт. 
January 20, 1 22. 
Present i— Lord Baekmaster, Lord Garson- 
and Sir John Edge, 
Mahonth JAGARNATH DAS— 
PLAINTIFP-—— APPELLANT 


veraus 
JANKI SINGH:anp отаква— 
Devenpants RESPONDENTS. 
|. Bengal Tenancy’ Act (VIII of 1885), Sch. ПІ, Art. 
(a^, applicability of—Swit to eject tenant of private 
land : Non-occupaney tenancy, creation of. 


Article 1 (a) of Sahedule IIE to the Bengal 
Tenancy Act, does not apply to suits to.eject persons 


mu not іп law non-occapancy tenants. Lp. 841, 
col. 1, 


The right of & non-ocoupanoy tenant can only . 


* be. acquired under Chapter VI 
Tenancy Act, and as that '"'hapter does not apply 
to private ziraat lands, no such right can be 
acquired in such lands ір. 810, col i 

Therefore Article 1 (а) of Schedule IIL to the 
Bengal Tenancy Aob would not apply to а suit 
by landholder for possession brought on expiry 
of lease of private zivaat land [p 41, col LJ 
- "The mere fact that a. person has been for & 
term a tenant of private ziraat’ land, and has 
nob been а raiyat holding at a fixed rate, or an 
occupancy tenant, does not raise any presumption 
that he has acquired tha status or the rights of 
A non-occupancy tenant. [p. 841, col. 1.] 

Appeal from the Fail Banan desision, dated 
24th July 1917, of the High Court of Judiea- 
‘ture at Patna, (Ohamier, О. J., Mulliek and 
‘Roo, JJ., Ohapman and Jala Prasad, JJ. dis- 
senting) and reported as42 (ad. Cas, : 77, setting 
aside on Letters Patent Aope:l (No. 43 of 
191?) the deosision, dated 7th Febrnary 1917, 
‘of Atkinson, J., in Seeond Appeal No. 1297 of 
1915, reported as 39 Ind, Vas, 389, who eon- 
firmed the decision of.the. Additional Sab. 
ordinate Judge, Monghyr, dated 29th Mareh 
1215, and the Munsif, Begusarai, dated 31at 
Mareh 1914. 
| Mr. J. М. Parish (with him Mr, R. М, 
Palat), for the Appellant 

: JUDGM iNT. 
| Sta Joan Epdz.— This is an appeal from 
‘a desree, dated the 24th Jaly 1417, of the 
‘High Oourt at Patna, whish dismissed the 
plaintiff's suit to ejest the defendant No. 1 
Janki Singh, from eertain land in Bihar. The 
жиб was dismissed by the High Oonrt 
‘on the ground that it had not besn brought 
‘within time, The land in question is small 
, in: extent and іп valua, bat the question 
of limitation involved is of, importanes in 
Districts to whieh the Bengal Tenaney Ast, 
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of the Bengal 
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1885, ая amended by the Bengal Tenaney 
(Amendment) Aet, 1907, applies, ` 

The land in question is within the mean- 
ing of sestion 116 of the Bengal Tenaney 
Act, 1885, proprietor's private land known 
in Bengal as khamar, nij, or nij jote, and in Bi- 
har as ziraat, nij, sir or hhamat. The plaintiff 
is the proprietor of the land,as was his 
predecessor.in-title befora him. Janki Singh 
held tbe land as a tenant under a lease 
whieh had been granted by the predesessor- 
intitle of the plaintiff for a term of nine 
years, whieh expired on the 316+ May 1912. 
'On the expiration of the term the plaintiff 
demanded possessionof the land, but Janki 
Singh refused to quit and give up posses- 
sion, henee the suit in which this appeal 
has arisen. The suit was brought on the 
5th. Desember 1912 in the Court of the 
Мапві of Begusarai, in the Distriet of 
Bhagalpur, The only question which it is 
now necessary to eonsider is—Was the snit 
brought within timeP That question de- 
pends on whether the period of limitation 
applieable in this ease is "that pressribed 
by Artiele (1) (a) of Sehedule LIE of the 
Bengal Tenaney Aet, 1885, which for suits 
“to ejest a non-ossupansy ratyat on the 
ground of the expiration of the term of his 
"ease," is six months from the expiration of the 
‘term, or is that preseribed by the Artiele 139 
of Sshedule I of the Indian Limitation Aet, 
'1905, whieh is twelve years from the de: 
"termination of the tenanoy. | 

In his plaint the plaintiff alleged that 
‘the land in question was his khudkasht 
‘land, prayed for а deslaration that the 
land was his khamat land, and ‘that he was 
eutitled to possession, and asked for a deeree 
‘for possession, and for mesne profits. In 
‘his written statement Janki Singh denied 
‘that the land was khamat Khudkasht-land of 
the plaintiff; alleged that plaintifi’s elaim 
for a deelaration that the land was his 
khamat khudhasht waa barred by limitation, 


‘and alleged that the land was таай mal 
‘land in whish he had a right of oesupanoy. 


Itis to be notised that Janki Singb in hia 


' written statement did not suggest that he 
-was в non oeeupansy ratyat or had any right 
_of a non ossupaney raiyat 


to rediat the 
plaintiffs suit to ejest him, Janki Singh 
in his written statement was apparently 
relying upon а failure of the plaintiff at the 


trial to prove that the land was the plaintiff'a 
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private land as proprietor, his khamat 
ziraat land, 

The fifth issue as fixed by the Munsif was, 
"whether any part of the elaim is barred by 
limitation.” 

In his judgment the Munsif stated that 
the &fth issue had been "left untoushed in 

_ arguments’ by Janki Singh's Pleader, and he 

`* desided the issue of limitation against Janki 

Singh, 

The seventh issue, whieh waa sonsidered 
by the Munsif to be the most important 
issue in the ease, was not directed to the 
question of limitation, but had indireatly a 
bearing ou that question: it was, " Whether 
the land in suit is tha khudtasht of the 
plaintiff, or the тайа jois of the defendant 
first party ?" 

. The Mansit’s finding on that issue was 
that the lan? in suit was "khudkashi of 
the plaintiff wud not raígati-joie ol" Janki 
Singh. It is not quite slear what the 

Мапа preeisely meant by“ khudkasht of the 
plaintif.” He probably meant land eultivat- 

‚ od by the plaintiff os his own. In the 
` plaint the land in question was alleged to 
be the plaintiff's khudkasht kamat land— 
that is, khudkasht private land of the 
plaintiff as proprietor. In his observations 
on the sixth issue the. Munsif apparently 

‘treated ziraat and "khudkasht of the Mdhanth 
(the' plaintiff) alone" as sonvertible terms. 
In his observations on the seventh issue the 
"Munsif inentioned sestion 120 of the Ben- 
gal Tenaney Act, 1885, whish relates to 
Áhe resording by a Revenne Offiser of a 

. proprietór's private land (khamar khamat, 
* giraat, ete.). On the whole, their Lordships 
are of opinion that the , Мапа -by his 
finding on the seventh issue meant.that the 
land in question was the proprietor's private 
land (khamaí, ziraat), and was not land in 

‘whieh Janki Singh had, or sould have, в 
‘right of oseupaney. The Munsif had {Һе 
Bengal Tenaney Aet, 1825, before him, and 
he should have used the terms specified in 
the Ast and not terms whish might be 

‘ambiguous, The Munsif, on the 3186 
Mareh 1914, gave the plaintiff а dearee for 
possession, and dismissed his slaim for masne 
profits, ; 

' From that dearee Janki Singh. appealed 
io the Court of the Subordinate Judge of 
Monghyr on the ground that the suit waa 

, barred by limitation, and that 
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.refer are that the 


.arguments in ‘the a 
,Mookerjee and Beasheroft, JJ. in Ganpat 


the land | 


[1992 


was not khamat (private, tiraat) land of the 
plaintiff, The plaintiff entered а eross- 
appeal against the dismissal of his elaim for 
mesne profits. The Additional Subordinate 
Judge, before whom the appeals eame, found 
that the land was Ката land, and that 
Janki Singh had no right to hold over, after 
the expiration of the term of his lease. In 
his judgment he eaid:— à 

“it is faintly nrged that the suit is barred 
by limitation, But there is nothing to 
show that the rule of limitation of six months 
applies to the ease. Moreover, the charaster 
of the land being khamaf, no limitation arises 
in the ense," and he, on the 29th Marsh - 9:5, 
made a deoree dismissing Janki  Singh's 
appeal, and in the eross-appeal deeided that 
the plaintiff was entitled to niesne profits and 
dirested the Munsif's Court to assess the 
mesne profits in the exeeuting of the 
desree. The rule of limitation whish the 
Additional Subordinate Judge held did not 
apply, as the land was khamat land, was 
that of Article 1 (a) of Sshedule 11 of 
the Aot, : à 

From the  deeree of tbe Additional 
Subordinate Judge Janki Singh appealed 
to the High Court at Oaloutta. The appeal 
same on for hesring as a sesond appeal 
before Mr. Justice Atkinson in the High 
Court at Patna, The only grounds of the 
appeal to whioh it is now  neesssary to 
suit was barred by 
limitation; that the lend .in question waa 
not khamai land, and that the Additional Sub- 
ordinate Judge had erred in deereeing sosta 
and mesne profits. The ground that the 
land in question was not khamat land was 


.soneluded by the finding of fast of the Addi. 


tional Subordinate Judge. The ground that 
the Additional Subordinate Judge had erred 
in deereeing.sosts and mesne profits does 
not appear to have been . supported in 
the High Court, In the oourse of the 
appeal, a desision of 


Mahton v. Rishal Singh (L), in whieh they 
had held that Article 1 (a) of Sehedula 
III of the Bangal Tenancy Act, 1485, did 
apply to гѓғааё land and the  deeision of 
Woodroffe and Ohaudhuri, JJ, (overruling 
a deoision of Newbould, 4.,), in Dwarkanuth 


. Ohowdhury v. Tafazar Rahaman Sarkar (2), in 


1) 38 Ind, Cas.,078; 20. C. W. N. 14 a6 р. 18. 
(2) 89 Ind, Ops, 0420.0, W N.1997;44:€c 207, 2 
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whieh they had held that. Artiele 1 (a) did not 
apply to khamat lands were cited. Mr. 
Justice Atkingon rightly regarded the de- 
sision of Mookerjee and Beasheroft, JJa 
вя academies), as those learned Judges 
` had already in the appeal before them 
decided that the land there in question 
was not ziraat land. Мг, Justise Atkin- 
Bon agreed with the deeision of Woodroffe 
and Ohaudhuri JJ, that Article 1 (a) 
of Behedule III did not apply to private 
‘land of a proprietor, and by desree of 
the 7th February 1917 dismissed Janki 
Singh’s appeal with «costs in the High 
Oourt, in the lower Appellate Court, and 
in the Munsif’s Court. 

From that deeree of Atkinson, J., Janki 
‘Singh appealed under tho Letters Patent of 
the High Оопгё, and ag the appeal raised 
в question of limitation of sonsiderable 
importanse, it was heard by а Fall Bensh 
of -the High Court at Patna, eonstituted 
of Sic Edward OChamier, C. J., Ohapman, 
Mulliek, Ros and Jwala Prasad, JJ. These 
learned Judges differed on tha question 
of limitation, the  Ohief Justise, Маек 
and Ros, JJ., holding that Article 1 (a) 
of Schedule iII of the Bengal Tenancy 
Aot, 1885,-applied, dismissed the suit as 
barred by limitation. On the other hand, 
Chapman and Jwala Prasad, JJ., held that 
the Artisle did not apply. Eaeh Judge 
gave his own reasons for his oonelusion, 
and some of the judgments sontain mush 
historisal information; 

Although the question as to whether 
this suit, when it was brought on the 
5th Desember 1912, was or was not 
barred by limitation must depend on the 
true eonstrustion of the Bengal Tenaney 
Ast, 1885, as amended by the Bengal Ten- 
angy (Amendment) Aet, 1907, some his. 
torieal information as to the origin and 
development in Bengsl of rights of ов. 
eupancy in agrisultoral land held by raiyats 
is interesting, It appears that in the 
Permanent Settlement of Bengal the pro. 
prietors private lands (гаа demesne 
lands), which were kept for his own and 
his family's cultivation, as distinguished 
from his lands whieh were usually let to 
ratyats, were recognised; that it seams to 
have been the poliey of the Government 
for many years that no rights of ossu- 
paney in such private lands should be 
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-nij joe, or sir land belonging to the pro- 
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aequired by ratyats, and that the Legisla- 
ture for the first time by sestion 6 of-Act 
X of 1859 defined how a right of ocon- 
paney could be asquired. By sestion 6 of 


-Aet' X of 1859 it was further enacted, 


“bat this rule (as to acquiring a right 
khamar, 


prietor of the estate or lenure and let by 
him on lease for а term or year by year... ..."" 
The Bengal Tenaney Act, 1885, rapealed 
Aot X of 1859, and by Chapter V it waa 
enaeted how rights of ossupanoy sould be 
&squired by raiyats, Chapter VI apparently 
ereated the  "non.oesupanoy-raiyaís,' and 
for the first time eonferred upon him a 
status and rights, but by sestion 116 of 
that Ast it was enasted :— 

"115, Nothing in Ohapter V shall sone 
fer a right of oesupansy in, and nothing 
in Chapter Vi shall apply to а proprietor’s 
private lands known in Bangal as, khamar, 
ni) or mj Офе, and in Bihar as efraat, nti 
sir or атл, where any such land is 
held under.& lease for a term of years ог 
under а lease from year to year.” 

By seation 40 of the Bangal Tenansy 
(Amendment) Aet, 1907, seetion 116 of 
the Bengal Tenaney Ast, 18&5, was amend. 
ed, and, as amended, itis as follows: — . 

“iló. Nothing in Chapter V shall sonfer 
a right of oesupansy in, and nothing in 
Ohapter VI shall apply to, lands aequired 
under the Land Asquisition Act, 1894, for 
the Government: ог for any Losal Authority or 
for & Railway Company, or lands belonging to 
the Government withina Oantonment, while 
such lands remain the property of the Govern. 
ment, or of any.Loeal Authority or Railway 
Company, or to a proprietor's private lands 
known in Bengalas атат, nij, or nij jots, and 
in Bihar as giraal, nij, ser or khamat whére any 
sush land is held under а lease for aterm of 
years or under à leasa from year to 
year," 

Sestion 45 of the Bengal Tenansy Ast, 
1825, whish wasin Ohapter VI as it stood 
before the Amending Aot of 1907 was passed, 
was as follows:— > 

"45. А suit for ejsctmont on the ground of 
the expiration of the term of a lease shall not 
ba instituted against a non-oseupansy-ratyaé 
unless notise to quit has been served оп the 
raiyat not leas than six montha before tha 
expiration of the term,and shall not be institut. 
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ed after six months from the expiration of 


the term.” 
As- that sestion sonteined a probibition 


against instituting a suit unless в notice to . 


quit had been served six months before the 
expiration of the term, it was properly 
inserted in Ohapter VI and not ina Sehe- 
dule of Limitations, 
ed and the period of limitation whish had 
been preseribed by it, was by the Bengal 
Tenaney (Amendment) Aot, 1907, inserted 
in Sehedule III, ae Article 1 (а). As sestion 
45 stood in Chapter VI, no one eould have 
doubted that the non ossupansy-ratyat to 
whom it referred was a perron who had 
obtained the status and rights of a non- 
Ooeupaney-rasyat by reason of hia having 
beena person upon whom that statua and 
those rights had been sonferred by Chapter 
VI : ` 


But it would appear from the judgments 
of tte Chief Justise; and Mulliek, and Roe, 
JJ., that those learned Judges eonsidered 
that the effeet of the repeal of seation 45 
and the insertion of Artisla 1 (а) in Веће. 
dule III was to extend the limitation of віх. 
months to suits to ejeet. persons who had 
not been non оввпрарву ratyats within the 
meaning of seetion 45. It is quite olear 
that Ате 1 (a) did not ereate or confer 
upon any one the status or rights of a non- 
oesupancy-ratyaé; and did not extend the 
limitation of six months to suits to ejeet 
persons who Һай not been non-ossupancy- 
ratyais within the meaning of the repealed 
sestion 45,‘ The non-oseupaney-raiyat of 
Article 1 (a) must be.a person who, before 
hia’ term had expired, had aequired the 
status -and rights of a поп-оовпрапду. 
raiyat, 

The arueial question in this sase is— When, 
if at.all, and how, had-Janki Singh asquired 
before the 31st May 1912 the status and 
rights of.& -non ossupancy-raryat .? He had 
not aequired that status or those rights 
under Chapter VI, as that. Ohapter does 
not apply to the private lands of a proprie- 


for,and it appears to. their. Lordships that. 


it was only under Chapter . VI that the 
Status and rights of. а non: oseupaney-rasyat 
sould be aequired. 


Tho learned Chief Justin apparently was. 


of opinion. that Jarki. Singh had . aequired 
the status and rights of a non-osaupaney- 


patyat by virtue of the. definition of -a 
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Ssetion 45 was repeal- . 


` ters ПІ, IV, V, VI and VII. 
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"tenant" in  sestion 3 (3) of the Beneal 
Tenaney Aet, 1855, read in sonjunetion ` 
with seetion 4 (c) of that Aet. As the desi- 
sions of the Chief Justise deservedly eom. 
mand respeet, their Lordships will now, in 
eonelneion, refer to seations 3 (3) and 4 (о), 
Sestion 3 (3) is as follows:— 

“8, "Tenant! means в person who holds land 
under another person, and is, or but for a 
spesial eontrast would be, liable to pay rent 
for that land to that person." 

That is merely a definition, That defini- 
tion applied to the position of Janki Singh 
during the eoptinuanse of the term for 
whieh he beld the land, and did not apply 
to Janki Singh’s position after hia term had 
expired, an, then, in the sireumstaners of this 
saso, Janki Singh besame а trespasser liable 
to be ejeeted. 

Section 4 of the Astisas follows:— 

"4, There shall be, for the purposes of this 
Aet, the following-slasses of tenants (name- 
ly: 

"(1) Tenure-holdere, ineluding under- 
fenure-holdere; 

"(2) razyate, ond 

"(3) under ratyats, that is to say, tenants 
holding, whather immediately or mediately, 
under ratyais; 

and the following 

(ramely* — ; 

*'(a) raiyats holding at fixed rates, whieh 
expression means ratyats holding either at & 
rent бхей іп perpetnity or at a rate of rent. 
fixed in perpetuity, . 

"(b) osevpaney. ratyais, that is to say, 
ratyats having a right of ossupansy in the land 
held by them, and 

" (c) non-ossupaney-ratyats, that is to say, 
raiyais not having sueh a righ of cosu» 
рапсу.” 

Sestion 4 was merely a айап ‘apesifying 
the olasses of tenants to whieh the Aot 
applied: it did not eonfer npon any tenant a 
status ог ary right, that, was done by Chap. 
Seetions 3 
(3) and 4 did not separately or  eoujointly 
sreate or eonfer upon any one any status or 
any right. With reference to (v) and (b) of 
sestion 4 the Chief Justics -sorreetly said 
that Janki Singh was not a raiyat, holding 
at a fixed rate ог an oscupansy. -ratyaé, and 
then continued: “Prima facie he was a nom- 
ossupansy raiyat” . Ваё the Chief Justise 
did not suggesthow or when Janki Singh 


classes of raiyats 
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had obtained the status and any right of a 
non-oesupaney ғайјаё -in the land in ques- 
tion The mere fast that Janki Singh had 
been for a term a tenant of private land 
(etyaat land) of the plaintiff and had not 
beena ratyat holding at fixed rates or an 
oesupansy ratyat did not raiseany presump- 
tion that he bad asquired the status or the 
rights of a non. -oseupaney. raiyat. It is 
obyions from в passage whieh oseurs to- 
wards the eonelusion of his jadgment that 
the Ohief Justise doubted that it had been 
Intended that Artiele 1 (a) of Schedale III 
should apply to sush, а ease as this. The 
_ bassage is as follows: І 
“I think itis doubtful whether the Legisla- 


ture intended by the amendments made in 1907: 


to eompel a landlord to sue for ejsetment ofa 
tenant of his private land within six ' months 
of the termination of the lease held by the 
Enant, and it may be thát the result of hold. 


ing that а raiyat of eíraot land is or may be а 


non.ossupaney razyat will be that landlords 
will be plased in a less favourable position 
than the framers of the Ast intended, but 
we must take the Аве as we find 16, and on a. 
sonsideration of the Aet, as it now stands, it 
appears to me that the only possible sonelu- 
Bion is that Artiele 1 (a) of Sehedule IIL 
applies to sueh a suit ав theone now before 
пв.” 

Their Lordships are of opinion that Article 
1 (a) of Sehedule ПІ of the Bengal Tenaney 
Ast, 18 5, does not apply to suits to ejcet 
persons, who were not in law non-oseupaney 
raiyaís of the land, and eontequently does not 
apply to this suit, and that the suit was 
brought within time, ard they will humbly 


advise His Majesty that this appeal should - 


be allowed : that the девгев of the High Court 
of the 21th July, 1917, should be set aside 
with «osts; and that the deeree of the 
7th February 1917 should be restored, 
Janki Singh must pay the eosts of this 
appeal. 

и, H. 

Appeal allowed. 

Solieitors for the prellat Marota, T. b. 

Wilson & Co. 
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BOMBAY HIGH COURT, 
Бесояр Orvin, Appeat Мо, 158 оғ 1921. 
November 28, 1921, 

Present: —Sir Norman Maeleod, Kr., 
Chief Justise, and Mr, Justies Shah. 
ЕКОВ А PARASHRAM дир OTHERE— 
Darenpasté—APPRLLANTS 


| versus 
KASHIRAM TOTARAM —PzrataTIFE 


— HR tPONDENT, 
Hindu Law—Inheritance—Sons of same faiher— 
Sons of same кы —Father different—Sons, status 


of. 


Under the Hindu Law of Inheritance sons of the 
same father are regarded аз brothers, a distinotion 
being maie between sons by different mothers. 
But sons of the same mother by a different father, 
though born of the s&me womb belong to a different 
family, and as such are outside the category of the 
class of heirs under the heading of ‘brothers, Гр, 34°, 
col, 1. 

Therefore, according to the Hindu Law a brother 
by the same father though by different mother ia 
entitled to suoceed in preference to a brother by 
the same mother but by a different father, as such a 
brother has no claim, [p. 342, col, 1.] 

Sesond appeal trom the deeision of tho 
Aasistant Judge, Khandesh, in Appeal 
No. 586 of 1918, eonfirming tne desree passed 
by the Sesond Olaws Subordinate Judge at 
Amalner, in Civil Sait No. 643 of 1917, 

Me. Ooyares, (with him Mr. f. B, Firkar 
for Mr, Р. V. Né sure), for the Appallauts, 

Mr. Patwardhin (with him Ме, D, О, 
Virkar), for Respondent No. 4, 


JUDGMENT. 

Saau, J.—In this appeal we are eonesrned 
with the property of Jaicam. Нз was 
the son of Ramji by his first wife Sadi. 
‘Ramji re married and had а son Totaram 
by his sesond wife who also was named 
Sadi. Totaram is the plaintiff and olaima 
the property of Jairam as his heir. The 
first wife of Ramji was divoreed by him: 
and she re:married one Parsharam; she 
had two sons by her sesond husband. 
The defendant No. 1 is one of these sons 
and the other defendants are the sons of 
the other son. They elaim the property of 
Jairam as representing the brothers of 
Jairam born of the same mother, It seems 
to me elear oo these fasts that, aesording 
to Hindu Law, the sons of Parshram belong 
toa different goira altogether, and ean have 
no elaim as brothers to the property of 
Jairam, in preferenes to the slaim of the 
plaintiff, who is admittedly the half. brothgn 
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of Jairam, The lower Courts have rightly 
disallowed their contention, Before us в 
feeble attempt has been made. to suggest 
that the word * * (sodara): used in the 
Mitakshara is indieative of the brothera 
born of the same mother, though not the 
same father, I do not think that in the 
. Mitakehara, Ohapter IT, seetion 1V, para- 
graphs 5 and 6 (Stokes! Hindu Law 
Books, page 445) where the subjeet of 
the brother's right to inheritanee is dealt 
with, any thing beyond the difference 
between brothers of the whole blood and 
brothers of the half blood is indieated. 
The brothers there referred to are all sons 
of the same father. The sontention of 
the appellanta seems to me to be opposed 
to the basie prineiples of Hindu Law as 
to inheritanee, and there is no provieion 
in the Mitakshara or elsewhere for treating 
the sons born of the same mother efter 
her re.marriage being treated as brothers 
born of the same womb for the purpose 
of inheritanee so as to be insluded in the 
meaning of the word * * (bhratarah) used 
in the texte, For the purpose of inheritanse, 
sons of the same father are brothers and 
there is a distinction made between sons 
by different mothers. But the sons of 
the same mother by a different father 
though born of the same womb belong to 
a different family and as such are entirely 
onteide the eategory of the elacs of heirs 
under the heading of ‘brothers’. It is not so 
mush the meaning ofthe word * * (sodara) 
as the context, coupled with the basic prinsi- 
ples of Hindu Law, that is againet the 
defendants! sontention. I have no hesitation 
-whatever in holding that the view taken 
by the lower Courts is correst. The appeal 
muet, therefore, be dismissed with sosts, 


Maorsop, C, J, —I agree. 


W, С, by Appeal dismissed, 


CALOUTTA’ HIGH COURT. 
APPEAL FROM Шиа No. 47 or 
920 
June 15, 1920. 

Present :— Sir Asutosh Mookerjee, Kr., 
Acting Chief Justise, and doni Sir Ernest 

Fletoher, 
HURMUKHROY RAM ‘OHUNDER 
E ed 
erus 
Так JAPAN COTTON TRADING Oo., Lo, 


— RESPONDENTS. 
` Arbitration—Jurisdiction—Award based on grounds 
some of which not justifiable, effect ofe — 


Where the aid of arbitrators is invoked on 
grounds some of which do, while the others do not, 
justify the exercise of their jurisdiction and it can. 
not be held that the award proceeds solely on 
those grounds which entitle the arbitrators to 
exercise their jurisdiction, the award ia null and 
void on the principle that if the badis not separable 
from the good, the whole is bad. Гр. 348, cols. 1 & 2,4 


Appeal against an order of Mr. Justise - 
Greaves, dated the 8th Mareh 1920, 

Sir A. Ohaudhury and Mr. M. N. Bore, for 
the Appellanta. 

Mr. А, N. Ohaudhury, for the Respond- 
ents, 


JUDGMENT. . 

Моокивјех, Acre. О, J.—This is an appeal 
from a judgment of Mr, Justise Greaves, 
in whieh he has held, on an application 
by the respondents, that the award made 
against them by the Bergal Ohamber of 
Commerce Arbitration Tribunal on the 18th 
July 1919, at the instanse of the appellant, 
is null end void. The sontrast between the 


. parties was made on the Ist Angugt 1912 


for the sale of" 19 bales of sheeting No. 
3841, 36 inehes by 38 yards at Ha. 19 12 0 
per рівве ; shipment November and Desem. 
ber 1918, delivery within 60 days from the 
date of arrival, payment sash, 2 months’ late 
shipment aasepted.” 


The sontrast contained an arbitration 
eláuse in these terms: " Any dispute ав to 
damage, differenee, inferiority, short quantity 
or measure or defeat or amount cf allowanee 
to be referred, at seller'a option, to the 
Bengal Chamber of Commerse or other Arbi. 
tration Tribunal as spesified thereunder,” 
The question of*the true seope of this elauze 
eame up for sonsideration by this Court in 
the ease of Ohandmull Goneshmull v. Nippon 
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Munkwa Kabushiki Kaisha (1). We were then 
-disposed to hold that Mr, -Justies Greaves 
had plased an unduly narrow sonstruotion 
upon the arbitration elause,. especially as 
to the meaning of the! words “ differenes ” 
and “inferiority.” In that sasa, however, 
it transpired that there had been no dispute 
between the parties sueh as would entitle 
oneof them to invoke the зій of the arbitra- 
tion slause. In the ease before us, the buyer 
appellant had the matter referred to arbitra- 
tion:and his grounds of complaint were 
stated in these terms: " That the goods are 
not in terms of the eontrast and are not 
sovered thereby. All these good» and 
similar goods wera originally sold by the im- 
porting firm to Sukdeo Ramprosad (their 
baniane’ firm): after sueh sale, how вап the 
importing firm sell these goods to other 
parties, treating sush goods as the property 
of the importing firm ? Oorreet shipments 
are not proved and itis not proved that the 
quantity of gcols sold here, had been 
purebased and provided for in Japan, others 
are in the statement hereunder." It is plain 
that some of these grounds of eomplaint do 
fall within tbe seope of the arbitration slause; 
. but it is equally elear that the other grounds 
are beyond the вворе of the arbitration elause. 
Oonsequently, the true position is that the 
appellant invoked the aid: of the arbitrators 
on grounds some of whish did, while the 
others did not, justify the exersise of their 
jurisdiation. When the matter went befora 
the arbitrators, they delivered an award, 
whieh set out the grounds of somplaint (ав 
mentioned above) and then proseeded to 
formulate the desision: е have sarefally 
examined all evidenee put before us and 
award sanselment of eontrast. Messrs, 
the Japan Ootton Trading Oo., Ltd., sellers, 
shall pay бо Messrs, Hurmukhroy Ram 
Ohunder, buyers, the sosts of this arbitration 
amounting to Rs. 125,” It will be observed 
that the award does not state either the fasts 
found Бу the arbitrators or the grounds for 
their decision. 16 iz, sonsequeutly, impossible 
for us to hold that the award prosseded 
solely on those grounds whieh entitled the 
arbitrators to exercise their jurisdietion 
under the arbitration olanse, and noton any 
of the grounds whieh did not afford a basis 


(1) 64 Ind, Cas, 798;-88 O, І, 0, 645, 
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for the exereise of that jarisdietion, Indeed, 
the feet that the eomplainta, as summarised 
by the appellant, are all sot out as a preface 
to the award, indisates, prima facie, that the 
award is based on all the grounds. In these 
sireumstanees, when we ваппоё hold with 
eertainty that the arbitrators aeted exolusively 
on grounds within their jurisdietion, wa must 
apply the prineiple that if the bad is not 
separable from the good, the whole is bad, 
and prouonnes the award null and void: 
Skipworth ч. Skigworth (2), Storke v. De 
Smeth (3), Buccleuch v. Metropolitan Board 
of Works (4), Thorp v. Cole (5). 

The result is, that the deeree made by Mr. 
Justise Greaves is affirmed and this appeal 
dismissed with eosts. 

FLETOHER, J.—1 agree. 

AP. 

Appeal dismissed, 


(2) (1843) 9 Beav. 185; 60 E. R. 294. 

(3) (1788) Willes 66; 12 E. Е. 1059. 

(4) (1870) 6 Ex. 221 affirmed on Appeal (1871) б 
H. L. 418; 41 L. J. Ex. 187; 27 L. T. 1. 

(5) (1886) 2 C. M. & R. 807; 4 Dowl. 457; b L. J. 
(х. в.) Ex. 24; 6 Туг, 1047, 41 В. В. 738; 150.E К, 168. 


LAHORE HIGH COURT. 
Szoonp Cryin Арркатг No. 1125 or 1918, 
Desember 6, 1921. 
Present : —Mr. Justiee Obevis and 
Mr. Justice Campbell. 
RADHA RAM AND OTHERa—PLAINTINES — 
APPELLANTS 
veraus 
KHUSHI RAM AND ANOTHER— 


Dar£NDANTS— RESPONDENTS, 
Hindu Law — Widow — Alienation — Necessity — 
Maintenance—Reversioners when bound, 


Where a Hindu widow, knowing that she has not 
sufficient income to maintain herself, so improves 
the estate, by selling the land,as to provide sufficient 
for her own maintenance the arrangement is not 
merely a prudent arrangement buf a necessary one, 
and is binding on her husband's reversioners, [р. 
344, col. 2.] 


Sesond appeal from a deeree of the 
Distriet Judge, Amritsar, dated the 21st 
January 1918, affirming that of the Subordi- . 
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nate Judge, Second Class, Amritsar, dated the 
13th August 1917, 

Bakhshi Tek Chand, for the Appellants. 

Dr. Gokal Ohand Narang and Lala Bakhsht 
Ram, for the Respondents, 

JUDGMENT.— The plaintiffs in this ease 
are eollaterals of Sukhu Mal whose widow, 
‘Musammat Jas Kaur, has sold the land in 
suit for Қа, ‘2,000, The plaintiffs ask. for 
a deslaratory deeree to protest their rever- 
sionary rights alleging that the sale was not 
for consideration and neeessity. The land 
was Bold on the 8th May 1915, The sale- 
deed mentions that Rs. 465 had been reaeived 
in advanee and that the remaining Rs. 1,535 
were to stey in deposit with the vendee to 
be taken later on for purehasing a house. 
As regards sonsideration there is the finding 
of the Distriet Judge that receipt of Rs, 465 
is ‘proved. Аз regards the remaining 
Re. 1,535 there is really no-dispute, as we 
. find that on the 9th July 1915 Musammat 
jas Kaur boughta house from one Nathu for. 
Ra 2,300. She paid him Rs, 1,600 cash and, 
ай she had no more money with her, ahe 
mortgaged the same house with possession on 
the same day to Nathu Mal for Rs. 700. 
Later ор, on the 17th November 19:5, she 
bought another house from one Dhanwant 
Singh for Rs. 3,200, but instead of payiag 
him in sash she gave him the equity of 
redemption in the house whien she had 
bought from and subsequently mortgaged 
to Nathu. This honee whieh she bought 
from Dhanwant Singh she lets out to tenants. 
The lower Oourta have dismissed the plaint- 
iff's elaim holding that the alienation was 
for nesessity. The plaintifs have lodged a 
meeond appeal to this Court urging that a 
widow eannot alienate in order to provide for 
future maintenanee or to improve the 
estate. Bakhshi Tek Chand argues' that, 
before it ean be held that this alienation was 
for necessity, it should be established by the 
defendants that the widow had not во зіепё 
means to maintain herself, He points out 


that she owned a shop from whieb, assording - 


to the judgment of learned Distriet Judge, 
she was realising a rent of*Rs, 6 per montb. 
He alec points to the evidense of eertain 
witnesses whieh is to the effeet that Musan: 
mat Jas Kaur’s husband left property worth 
Re. 20,000 or Rs. 30,000 and he urges that 
possibly she may have other land besides 


that now alienated or other means of ineome, . 
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It has not, however, so far as we ean dide 
sover, been stated or even suggested. ару 
where throughout the ease that she has any 
property or means of ineome spart from the 
Jand now in suit and the shop above men: 
tioned. Нег husband died many years sgo, 
The yearly rent of the land waa only Ra. 33 
while the yearly Government revenue with 
«esses was Вв, 25 15 О so that there was only 
an annual ineome of Re. 12 from the land, 
Thie, added to the insome of Rs. ба month 
from rent of shop, gave the widow an ineome 
only of Rs, 7 в month. This was a miser. 
ably poor sum on whith to maintain herself 
and we think the lower Courts are right in 
holding that the widow was foraed to take 
aome steps to provide herself with suitable 
livelihood. We ennnot regard this merely 
as a ease of alienating. for fnture _mainten- 
anse. We regard it ава «ass of a widow 
by the faet of 
her ineome being ins: f— i-nt to maintain 
her. It seems to us absurd to expeat 
that a widow, koowing thas she has not 
suffisient ineome to maintain herself, should 
be obliged firat to rin ‘into debt and 
then to sell the land is order to diseharge: 
the debt with interest added, If by first . 
selling the laud ghe вап so improve the 
estate ac to provide enffisians for her 
own maiutenanes we regard this not merely: 
as в prudent arrangement but also as a 
nesessary arrangement. Then it is urged 
that the widow might have sold half of 
the land and that it was not nesessary 
to sell the whole. But the widow seems 
to have done the. best she eould for her. 
self and even now she gets apparently 
only Ra. 6 & month from rent of shop 
and about Rs, 4-80 а month from the) 
rent of the house whieh she has purehag. 
ed. We do not eonsider that this is at 
all an exsessive sum on whieh to maintain 
herself, : 

We uphold the desision of the lower 
Courts and dismiss the appeal with eostas,” 

3, P. 

Appeal dismissed, 
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CALCUTTA HIGH COURT. ` 
APPEAL ғвом Ометка, Юковкв No. 153 oF. 
Р ` 1919, 
> 4 Juve 14, 1921. 
. Present :— Justiao Sir Asutosh Monkerjee, 
. ^ Кт, аюб Mr. Justies Baokland, 
.-BEPIN KRISHNA RAY Азр OTHERS— 
Derenvaxt No. $— APPELLANTS 
versus . 
JOGESHWAR bAY ANDOTEERS— 
PLANTIER s— RcFOSDENTE, 


. Specific Relief Act (I of 1877), s..31—8Suit for 
rectification of written instrument— Plaintiff, what to 
prove— Mutual mistake—Mistake in — morigage.deed 
reproduced in decree passed on mortgage—Court, 
ower of, to rectify decree — Notice—Knowledge—Con- 
structive notice—-Notice by title papers in one transe 
action, whether notice in independent transaction 
“Decision of Court, basis of—Lis pendens— 
‘Misdescription of property involved in litigation, 
-effect of—Person having knowledge or notice of true 
state of things, how affected, 


Courts of Equity do not rectify contracts, they 
‘may and do rectify instruments purporting to 
have -been made in pursuance of the terms of 
contracts, Гр. 349, col, 2 ] 


A plaintiff who seeks the assistance of a Conrt 
under section 81 of the Specific Relief Act for the 
rectification of a writien instrument must olearly 
prove that there was a prior complete agreement 
which according to ihe common intention was еш. 
bodied in writing, but by reason of mistake in framing 
the writing this did not express or give effect to 
the agreement, it being immaterial by whom the 
actual oversight or error was made which caused the 
expression to be wrong. |p. 349, col. 2; p. 851, 
col, 2.] 


It may or may not be that а mutual mistake 
of the agents of the parties is always necessarily 
a mistake of the parties, but undoubtedly this is 
the case where the error is committed by a 
writer who acted as common agent of both parties 
in drafting the instrument [p, 80°, col, 1.] 


A decision of a Court should rest, not upon 
suspicion but upon legal grounds established by 
legal testimony. [p. 262, col. :.] 


The conception of notice was introduced into law 
and the rules concerning it were established from 
Considerations of policy and expediency based upon 
the common experience of mankind Гр. 352, col 2.] 


Notice, even when actual is not necessarily 
equivalent to knowledge, but the same effects must 
be attributed to ib which would naturally flow from 
knowledge [р. 852, col, 2.] 


Whenever а party has obtained a full knowledge, 
although not in accordance with the rules which 
define the nature of notice and regulate the mode 
of ita being given-and received there is no- longer 
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any need of invoking the legal conception of notice, 
the rules concerning it no longer apply, the very fact 
for which it is intended asa substitute has been 
more accurately accomplished in another manner, 


* Гр. 352, col. 2] 


Notice toa purchaser by his title papers in one 
transaction will not be notice to hira in an indepen. 
dent subsequent transaction, in which the instru. 
ments containing the recitals are not necessary to 
his title but he is charged constructively ‘with 
notice, merely of that which affects the purchase of 
the property in the chain of title of which the paper 
forms a necessary link. Oonseqnently, when one 
is purchasing a particular piece of real estate, ord 
his title-deeds recite a oharge upon, or equitable 
interest in another piece in favour of a third party, 
such recitals would not affect him with notice of 
such charge or interest in the event of his subre- 
quent purchase from the holder of the legal title to 
the other property. [p. 858, col. 1.] 


If there isa mutual mistake in а mortgage in the 
description of property and the same mistake ia 
reproduced in the decree passed in a suit upon the 
mortgage, equity may go back tothe original trans. 
action and re-form both the mortgage and the decree 
so as to make them conform tothe intention of 
the parties concerned, [p. 856, col. 2.] 


In the oase.of a mortgage suit the lis pendens does 
not terminate till the security has been realised for 
the satisfaction of the judgment-debt, [p, 346, col, 1.) 


The principle that misdescription of property in- 
volved ina litigation is sufficient to render the 
doctrine of lis pendens inapplicable cannot be 
invoked by a person who has either knowledge or 
notice of the true state of things, Гр. 856, col. 2.] 


Appeal from an original deeree against the 
deeree of the Additional Subordinate Judge, 
Hooghly, dated the 3rd March 1919, 


Babus Dwarka Nath Ohuckertutty and Kali 
‘Kinkar Chuckerbutty, for the Appellant, ЕС 


Babus Ram Ohunjder Mosumdor, Eupendra 
Kumar Mitisr and Mcnwohan Bose, fcr the 
Respondents. 


JUDGMENT, 


MoogrRser, J.—The subjeet. matter of the 
litigation whieh has eulminsted in thig 
appeal is а ahaw of an estate whieh bore 
Тата: No. 98 «n fhe revenue roll of the 
Oolketor of Hughli about the middle of 
the last eentury and was held by two pro. 
prietors, Ramsundar Bose and Haraehandra 
Bose. The amount of revenue originally 
payable was üxed ¿t Hs. 2,998 1 10; this 
was subsequently redused to Rs, 2,971-1-14 


346 


BEPIN KRISHNA RAY 0, JOGESHWAR RAY. 


when part of the estate was aequired for 
publie purposes under the Land Asquisi- 
tion Ast. On the 29th September 1864, 
upon an applisation- made under seation 10 
of Ast XI, 1859, the share of Harashandra 
Bose which amounted to 8 as, 16 gds., of 
the entire estate (treated as 16 as) was 
formed into a separate asaount and was 
deseribed in the books of the Oollestor as 
Tauzi No. 93A with proportionate amount 
of revenue payable fixed at Вз, !,648-15.5. 
Thenseforward Tauzi No. 93 besame what 
is termed the reaiduary’ share and inaladed 
only a 708.4 gde. share of the original 


estate which was vested in Ramcundar 
Boss. To put the matter briefly, before 
the separate aceount hed been opened 


under eestion 10 of the Revenue Sale Law 
the expression Tanzi No 93 would be the 
fiting desoription of the entire estate, but 
віпве the opening of the separate aesount 
was sanetioned by the Oollestor, the term 
Tanzi No. 93 could be appropriately used 
to spesify only the residuary share 7 as. 4 
gda. of Ramsundar Bose, while the term 
Tanzi No. 934 could be properly used to 
designate only the separated share 8 as, 16 
gds. of Harashandra Bose. It. із neaossary 
to mention at this stage that Harashandra 
Bose left four sons, Kailas Chandra, Makhan- 
lal, Bonilel and Brajalal, eash of whom 
inherited one-fourth of his properties, that 
is, eash took a 2 вв. 4 gds. share ont of 
the 8 as, 16 gds. share which belonged to 
their father. It also transpires that thesa 
four brothers acquired from the represent. 
atives of Rameundar Bose, 1 an. 13 gds. 
‚ 1 ka. 1 kr. share (ont of the 7 ар, 4 gds. 
share), namely, Ї аппа, 1 gd. 1 Ка. 1 kr. 
share by а conveyance dated 19.h September 
1862, an 8 gds. share by another eonveyanoe 
dated 9th September 1873, and a 4 gds. share 
at anexesution sale, Haoh of the four sons of 
Harashandra Bose thus aequired, in addition to 
his aneestral share, 2 as. 4 gds. in Tauzi 
No.-93A, one-fourth of l аппа 18 gds. 1 ke. 
1 kr. share, that із, вп З gda. 1 ka, i kr, 
share in Tanzi No. 93. The sbares thus 
vested in Benilal Bose (the third son of 
Haraehandra Bose) in the two Tauzis men- 
tioned, passed on his death to his son Ram- 
chandra Bose, the  predesessor.in-interest 
‘of the first seven defendants in the present 
litigation. We now eome to three transfors 
effested by Ramchandra Bose, whieh are 
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of vital importanse in the determination of 
the questions in óontroverá&y in this suit. 

On the 7th February 190%, Ramsebandra 
Bose exeeuted in favour of Jagadiswar Ray. 
the predesessor-in-interest of the plaintiffs 
in the present litigation, a mortgage-bond 
to sesure a loan of Rs. 5,999; the property 
hypothesated was described as his own 
share of 2-as. 4 gds. whieh his father had 
possessed in “Тї No 93” It will be 
observed that, alshoagh the share inherited 
by the mortwagar from hia fathar was 
originally insluded ia T-cz' No. 93 (whieh 
вооргізеі tha whata 535454), at the date 


of the м.р ge tha: Tauez had bsen 
brokan ao (14) сез fiizmenty, namely, 
Tanzi No, 93A (wash was taa° separate 


a&seount& ani insiudad tha ansestral share 
of the mortgagor) and Tauzi No. 93 (the 
residuary estate whian insluded only the 
share of Ramohandra Bose), Op>nsequently, 
ii what was intended to ba mortgaged was 
the ansestral 2 аз. 4 gds. share of the 
mortgagor, the deseription that it was a 
share of “Tauzi No, 93" (whieh, at the 
date of the transastion, had not the same 
sonnotation asit had prior to the opening 
of the separate assount) might well lead to 
eonfusion : —indeed, as will presently appear, 
this has baen the root of the present litigation. 


The next dosument exeeuted by Ram. 
ehandra Bose whioh deserves attention is a 
eonveyauce dated the llth April 1911, in 
favour of Bipin Krishna Ray, the eighth 
defendant in the present litigation, This 
deed of absolute sale recites in full the 
history of the estate No. 93 and explains 
bow the separate aesount Tauzi No. 93A 
was carved thereout aud the residuary es. 
tate Tauzi No. 93 was brought into exist. 
ense. The doeument not only sets ont the 
Buseessive steps whereby the vendor had 
acquired an interest in both the Tauzis,— 
in the former by right of inoheritanoe and 
in the latter by .right of purshase,—but 
further mentions that on the 20th April 
1868, a paini settlement was taken by 
Benilal Bose (one of the representatives of 
Harashandra Bose, the holder of the sepa- 
rate aseount Tauzi’No. 3A) in respest of 
1 anna 1 gd. 1 ka, 1 kr, share ont of 
the 7 аз, 4 gds, bhare whioh eonstitated the 
residuary estate; this lease, thoagh taken 
in the name of Benilal Bose, was appa» 
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rently for the benefit of himself and his 
three brothers, The deed finally resites 
two ineumbranees ereated by the vendor, 
namely, first, a simple mortgage to Jaga- 
diswer Ray of the 2 as. 4 gds. share іа. 
herited by him from hia father and aom- 
prised in Tauzi No. 93A, and, sesondly, a 
sonditional mortgage dated 14th November 
1909 in favour of J. F. Duncan of Caleutta, 
with respest to an 8 gds. 1 ka. 1 kr. 
share of his Zemindari interest and 5 gds, 
1 ka. i kr. share of his patni interest; 
these, ав we have seen, were eomprised in 
the residuary estate Tauzi No. 93. The 
sonveyaose, after these recitala, рговвейв 
finally to transfer to the purebaser, for a 
eonsideration of Rs. 1,000, the Zamindari 
right in 8 gds.l Ка, 1 kr. share of the 
original Tauzi No. 93, dedasting the 2 as, 
4 gda, share ont of the 8 as, 16 дав, 
share of Tauzi No, 98А, and the patri 
right in the 5 gds, 1 ks, 1 kr. share, to- 
gether with a 2 as. 17 gda. 2 ks. 2 kr. 
share in eertain resumed Ohaukidari Chakran 
. (servisə) lands, 15 is plain from the elabo- 
rate resitala in this dosument that the 
vendor did not keep bask from the pur- 
ehaser any relevant information relating to 
tha history of the title to the estate ооп- 
veyed by him, and the purebaser was 
apprised how the original Tanzi No. £3 
had been broken up into ssparate asaoun}, 
Tauzi No. 93A, (whieh was aubjeot to the 
mortgage in favour of Jagadiswar Ray) and 
ihe residuary estate Тайша No 93 whish 
was ixracaferced in part to the purahaser, 
subjest to the patni lease in favour of 
Benilal Boss and the mortgage in favour 
.of Dasean, 

The third dosument exeesuted by Him- 
ehandra Boss whieh requiras examination 
ia a Gconveyanes dated 19th Ssptembsr 
1911, in favour of Bipin Krishna Ray, the 
eighth defendant in this suit and the 
transfereé under the sonveyanes dated llth 
April 1911, whose provisions we hava just 
analysed. This sssond  sonveyauss pur. 
ported to transfer the 2 аз, 4 gds, share 
inherited by the vendor from his father 
and ineluded in the separate assounét ra» 
sorded as Tanzi No. 93A somprising the 
8 as, 16 gds, share originally held by 
Harashandra Bose (the grandfather of the 
vendor). Ths consideration was stated to 
be Hs, 5,000. and the vendor deslared that 
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he had nof enanmbered the snbjeet matter 
of the sale by mortgage or otherwise, 
This is remarkable in view of the state- 
ment in the prevous  sonveyanse of 
the llth April 1911, that this aneestral 
shara of 2 as. 4 gds. had been mortgaged 
with Jagadiswar Ray, We shall now pro. 
seed to deseribs tha susoession of events 
whish have brought the eontesting partios 
into Conrt. 


On the 13th Auguat 1909, the exesutora 
to the estate of Jagadiswar Rey (who had 
taken the mortgage of the 7th February 
1903), instituted а sunit against the 
mortgagor  Remehandra Bose ts enforea 
the security. The original mortgage.bond 
was filed along with the plaint and ina 
sshedule thereto the properties hypothe- 
eated were deseribed as appertaining to 
lot Srirampore “bearing Taozi Мо, v3, of 
ihe 16 as. share thereof defendant's own 
share is 285. 4 gds. and the proportionate 
annual revenne Rs, 412 for the said 
2 as, 4 gds, share is payable into 
the Collestorata,” as the annual revenue 
of the said mahal is Вә, 2,972.1.10, 
payable into the Uolleetorate of  Hughli. 
The suit was поё defended, and on tbe 
16th Dassmber 1909,'the usual mortgage. 
desree was made, diresting the sale of the 
mortgage properties; the deseription eopied 
from the mortgage deed and inserted in 
the sohedula to the plaint was re-produced 
in the sohedule to the desres, The deorce. 
hoiders applied in dna oourse for exosu- 
tion of the morcgage-desres, the sale 
proslamation was iasusd and the bid of 
Rs 5,000 offered by the desree holders 
was sesepted on the 18th September 
1911. At that stage, the desres-holders 
appear to have dissovered that the property 
sold had been dessribed in the sale pro- 
elamation as Tauzi No, 93 and they seem 
to have apprehended that this might lead 
to future dispute as to what had aotnually 
been sold. They did not aosordingly de. 
posit the pouudage fee and applied tothe 
Oourt to re sell the mortgage property after 
a fresh sale proelamation had been daly 
published, The petition embodied the 
following prayer: 

"Be it deslared that the property whieh 
had been mortgaged by the judgment- 
debtor was в 2 ав, 4 gds, share of Tarzi 


* No, 93 of the Collestorate of thia Distriet - 
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and the judgment-debtor having opened а 
seperate assount, the said 2 as. 4 gds, 
share is now ineluded within Tanzi No. 
93 A, For thie, the above 2 as. 4 gds, 
shase of Tanzi No. 93 A baloaging to the 
judgmeat debtor is liable to be sold by 
austion for the mortgage debi, The deeree- 
holders pray that the sale  proslamation 
to that effset may bs published.” On 
1911 | the judgment- 
debtor lodged bis objeetion against the 
issue of a fresh sale  proslamation in au 
amended form and urged that as Taszi 
No, 93A had been formed, not after but 
before the mortgage, tha proposed amend- 
mant would be sontrary to the terms of 
the mortgags-desres which was in exast 
e»uformity with the mortgage-deed, whereby 
the mortgagor had hypothesated, not his 
interest in Tauzi No. 93 A bat only sush 
interest as he possessed at the time of the 
transastion in the residuary ea‘ate Tanzi 
No, v3. Oa the 8rd°February 1912 the 
matter eame up for sonsideration before 
the Exeeution Oourt. " *Meanwhile, the 
mortgagor had, as we' have already sean, 
exeeuted in favour of Biù Krishna Riy 
the eonveyanse of 19th Ssptember 191: 
whieh purported to transfer to him the 
2 as. 4 gds. share of the vendor in 
"Тара! No. 98A deseribad as free from ensum- 


' branees, Взріп Krishna Ray assordingly. 


-ynary 1914 the exesutora to the 


intervened in the exeention  proseedingt; 
lie contended that his position sould not 
be ‘prejudised by а summary order for 
amendment of the desres and the sale 
proslamation, and slaimed the protection 
asoordéd to a bona #46 purehaser' for 
vilue without noriðe. The Hxeaution Court 
held that the remedy of the deares holders 
was to obtain a restification of the mort. 
gage instrument and of the mortgage. 
deeree end that au amended sale proslama- 
tion eould not be issued until sush resti. 
fisation had been. made, The result was 
that on the 8rd February 1912 the 
Sabordinate Judge diemigsed the applisa- 
tion for sale of 2 as. 4 gde. share in 
Tauzi No. 93 A on the basis of an amend- 
ed sale proelamation, Оо the 27th Feb. 
estate 
of the mortgagee instituted the. present 
suit for restifisation of the mortgage 
dated 7th -February- 1903, -and -for шей 
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dental reliefs. The frat saven defendants’ 
ware the representatives of tha mortgagor, 
Ramohandra Bose, who had died in the 
interval in the early part of the year 
1918, and the eighth defendant was Bapia 
Krishna Ray who had taken a sonveyanse- 
from the mor'gigor on the lyth September, 
1911. The representatives of the mortgagor 
did not enter аррэагапве and the elaim 
was sontested by the eighth defendant 
alone. The nature of the dbjactions raised 
by him ara indiested in the issues ‘which 
were framed in the following terms: 

1, Is the suit maintainable in its pra- 
sent form and have the plaintiffs any 
eruje of astion for the enit Р 

2, їв tbe suit within time Р 

8. Is the suit bad for misjoindar of par ties 
and eauses of astion as well as non-joinder 
of necessary party? 

- 4. Ara the plaintiffa estooped feos assert. 

ing'any lien on Tanzi No. 98А? 
. 5: Wasthe purshasa by defendant No. 8 
bona бів aod for valuable sonsideration 
and are the plaiatiffi estoppad from qəs. 
tidning the validity of his purehase? 

6. Was- tha mortgage of the 24th Magh 
1303 legally exeeuted and for valuable 
eonsideration and was Taazi No 93A 
mortgaged or intended to ba mortgaged by the 
said deed, and was the defendant No. 8 
aware of the said mortgage P 
' 9, Has the plaintiffs’ lien been merged 
in the mortgage-deed and has tke lieù been . 
extinguished by the sale in execution of | 
that decree ? 

8, Oan the plaintiffs get a desree 
reotifisation as prayed for ? 

9, What relief, if any, are the plaintiffs 
énfitled to P 

The Subordinate Judge who tried the 
case in the first instansa dismisséd the 
suit as barred by limitation and. did 
not expres3 an opinion upón the merits, 
Upon apoeal ta this Court, Fleteher and. 
Hada, JJ., held that as tie question of 
limitation was not apparent on the faee 
of the resord, the вава should go to trial on 
all the issues that had been framed in 
the suit between the parties, The appeal 
was assordingly allowed and the ease was 
remanded for ге eonsideration, The Sub. 
ordinate Judge has now held that the 
2 as, 4 gds. share of Ramehanra. 
Bose whieh st the date of the mortgag¢ 


for 
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iransaation was comprised in Tauzi No. 
. 98A was really intended to be mort- 
gaged; and that the eontesting defendant 
was not а bona fide purehaser of that 
share for value without notice. In this view, 
the Subordinate Judge has desreed the slaim 
in the following terms :— 

“It ів declared that the 2 as, 4 gda. 
share in the Monzas Nij Serampur, Gangaram- 
bati and Habra in lot Serampur eomprised in 
Tanzi No. 93А of the Hughli Collestorate 
owned by tho: deceased Hamshandra Bose 
мав sharged with the prinsipal and interest 
on the mortgage-bond dated 24th Magh 
1309 and that the description of the prop- 
erty in the bond waa erroneous 
and the property rsally. intended to be 
mortgaged by it was the said share ‘in 
Tauzi No. 934: the mortgage-bond and the 
deeree in Suit No. 103 of 1909 be rectified 
assordingly.” 

The aontesting defendant has оп the 
present appeal assailed the deoision of the 
Snbordinate Judge as erroneous both on the 
fasts and the law. On his behalf, we have 

. been pressed to hold that there is no 
satisfactory evidense to show that what 
was intended to be hypothesated by the 
mortgagor and to be aesepíed as sesurity 
by tbe mortgagee was the 2 as. 4 gda, 
share held by the borrower Ramehandra Bose 
in the separate aesount Tanzi No. 93A. It 
has further been urged in support, of the 
appeal that, even if the alleged  eontraet 
be established, the mortgage instrument 
sannot be rectified at this stage, after the 
sesurity had merged in the deeree, and the 
property had passed into the bhanda of а 
stranger who slaimed to hold 16 as a 
bona fide purahaser for value without notice. 
The prineiples to be borne in mind in tbe 
determination of the questions thus vaised 
are веб out in sestion 31 of the Spesifis Relief 
Aet: | 
‚ “When, through frand or а mutual mis- 
take of the parties, a.eantrast ог otber 
instrument in writing does not truly express 
their intention,. either party, or his repre- 
sentative ia-interest, may institute в suit 
to have the instrument restifisd; and if the 
Qourt find it slearly proved that there has 
heen fraud or mistake in framing the 
instrament, and assertaia the raal intantion 
of tha-partisa in -exesuting- the same, the 

„Оор may in its dissretion- restify. the 
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instrument во as ёо express that intention, ко 
far as this can be done without prejudioa to - 
rights asquired by third persons in good faith 
and for value.” 

The first point for seonsideration is, whe. 
ther, through a motnal mistake ot the parties, 
the mortgage insi:uwent in this onse does 
лоб truly express their intention; in other 
words, the plaintiffs who взек the uznistanae 
of the Oonrt for the reet.fisation of the 
written instrument must elearly prove that 
there was a prior somplete agreament whieh 
acsording to the eommon intention was 
embodied in writing, but by reason of 
mistake in framing the writing, this did 
not express or give effest to the agreement, 
As James, V. О., tersely expressed the 
substanse of the matter in Mackeneie v. 
Coulton (1) "Oourts of Equity do not 
restify contrasts, they may and do reatify 
instruments purporting to hava been made 
in pursuanse of the terms of eontraote,” 
To the same effcet are the observations of 
Ohelmeford, L.O., in Fowler v, Fowler (2): 
The power whieh the Court possesses of 


reforming written agreements where there 


has been an omission or insertion of stipu- 
lations contrary to the intention of the 
parties and under a mutual mistake, is 
one whieh bas been frequently and moet 
usefully exersised, But it is also one whieh 
should be used with extreme eare and 
caution, To substitute a new agreement 
for one whish the parties have deliberately 
subsoribed onght only to be permitted upon 
evidense of a different intention of the 
clearest and moat satisfactory description, 
Lord Thurlow’s language is very atvong on 
this subjeat; he says, ‘the evidense whieh 
goes tə prove that the words taken down 
in writing were contrary to tho oonourrent 
intention of all. parties musi be atrong, 
irrefragable evidenae;’ Shelburne v, Inchiquin 
(3). And this expression of Lord Thurlow 
is mentioned by Lord Eldon in Townshend 
(Marquis) v, Stangroom (4) without disappro 
bation, If, however, Lord Thurlow naod the 
word ‘irrefvagable’ in its ordinary meaning 
to describe evidenee whieh cannot be refuted 


. (1) (1889) 8 Ид. 268, 
C) (1889) 4 De 0. & J, 250, 45 E. R. 97; 124 R, R, 
: (8. (1784) 1 Bro, C, C, 838 at p 340; 28 E. R, 11¢ 
в (1801) 6 Vos, 928 ab p. 98% 81 B, В, 1076; 5 F4 
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or overthrown, his language would require 
. Some qualifieation; but it is probable that 
he only meant that the mistake must ba 
proved by something move than the highest 
degree of probability, and that it must be 
Bush as to leava no fair and reasonable 
doubt upon the mind that the deed doses 
not embody the final intention of the parties, 
It is elear that a parson who seaks to 
restify a deed upon the ground of mistake 
must bs required to establish in the clearast 
and most satisfaetory menner, that the 
alleged intention to whish he desires it to 
be made eoaformable sontinusd eensarrantly 
in the minds of all parties down to the 
time of ita exesution, and also must be able 
to shew exactly and presisely the form to 
whieh the desd ought to be brought. For 
there ів в material differense between setting 
aside an instrument and restifying it on the 
ground of mistake, In the latter ease, you can 
only aet upon the mutual and concurrent 
intention of all parties for whom the Oourt 
is virtually making a naw written argee- 
ment," The trao position then is, that in 


every базе where restifisation is sought, 16 


must olearly and satisfastorily appear that 
the presise terms of the sontraet had 
been orally agreed upon and that the 
writing afterwards signed failed to be, 
.88 it was intended, an exeeution of sush 
previous agreement, but, on the aontrary, 
expressed a different sontrast, Tested from 
this point of view, the ease for the plaintiffs 
is abundantly made ont. In the first plase, 
there is reliable oral evidense of the 
negotiations antecedent to the execution of 
the mortgage instrument, which shows that 
what was intended to be offered and 
acsspted as seeurity was the 2 as, 4 gds.. 
ansesiral share of the mortgagor in the 
original estate Tauzi No. 93 whieh at the 
time of the mortgage was part of the 
separate assount Tauzi No, 93А; oral 
Bvidense was plainfy admissible for this 
purpose Balkishen Das v. W. Е. Legge (5), 
diwraj Singhji v. Norwich Assurance Oo, (6). 
ln the second plase, we have tho admission 
of the mortgagor in the  aonveyanee 
pxeouted by him on the "llth April 1911 
£hat he had mortgaged to Jagadiswar Roy 


(5) 22 A. 149 (P, 0.); 40. W. N. 153; 2 Bom. L, 
R. 623 27 L A.08; 7 Sar. Р, O.J, 601; 9 Ind. Dec, 
Ҳм. з.) 1130... . 
-' (6) 6 Bom, І, R, 862, 
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the 2 ав, 4  gds. share obtained by 
him from hia father in Tanzi Мо. 98A, 
In the third plase, the surrounding eireum- 
Btanees point ta the same sonslusion, At 
.the date of the mortgage, the mortgagor 
did not possess a 2 as 4 gds, share in what was 
then Tanzi No. 98, that is, the residuary 
estate. To hold that, notwithstanding this 
sirsumstanes, he professed to hypothesate 
a share in exeass of what ho owned in 
fast, would be to attribute to him a design 
to defraud the mortgagee; there is по 
indisation that he harboured sash intention ; 
on the other hand, the subsequent admission 
eontained in the eonveyanese of the llth 
April 1911 militates against a possible 
theory of fraud. Consequently, if we look 
at the surrounding eireumstanaes existing 
when the aontrast was entered into, the 
situation of the parties, the snbjest-matter 
of the sontrast, the provisions and expres- 
bioos of the instrument, and if, further, we 
call in aid the aots done under the instru. 
ment, and eontemporaneous writings made 
between the parties near or subsequent to 
the time when the deed was exesuted, . 
we oannot but some to the sonelusion 
that the evidenea is elear and convincing 
that the mortgage instroment does not 
ssorrestly deseribe the property whieh the 
‘mortgagor and mortgagee agreed should be 
given and assepted as security, Here then 
is an instance, not of mistake as to the 
identity of the property itself, but: of a 
misdesoription of it in the written instrament, 
This is precisely the class of eases where 
ro-formation ia deoresd, provided the mis. 
take was mutual; Walden v. Skinner (7), 
Adams v. Handerson (8), and examples are 
by no means rare where воггввбіоп has 
been made in the dessription of the pre. 
mises in deeds, mortgages, sonveyanses, 
partisularly mistakes in the number of 
the township, sestion, lot, blosk, boundary: 
line, or street, That the mistake was 
mutual in this sase eannot we think ba 
seriously disputed, Both parties, as is 
amply clear on the evidence, had the 
common intontion that the 2 as. 4 gds, 
shere of the mortgagor inherited by him 
from his father should be hypothesated, 
That share, at the time of the transaction, 


(т) (1880) 101 U. 8. 577; 25 Law. Ed. 988, 
(8) (1897) 168 U, 8. 673; 42 Law, Ed. 584, 
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was ineluded in Tauzi No. 98A and notin 
Tauzi No. 98. The «riter of the deed, 
however, dessribed it as ineluded in Tanzi 
No. 93. There is no direst evidense to 
show how this error was bronght about, 
nor is it neeessary to indulge in speeula. 
tion on that point. The only question is, 
whether the mistake was mutual, that ie, 
a mistake resiprocal and соттоп to both 
parties; in other words, whether eash 
alike laboured under the same miseonsep: 
tion in respect to the terms of the written 
instrument. . To put the matter sonsisely, 
was there a eommon intention different 
from the expressed intention and a eommon 
mistaken supposition that it was rightly 
ехргеєғәй, The answer must be in the 
affirmative ; for this, itis rot nesessary to 
hold that a muinal mistake of the agents 
of the parties is always nesessarily a 
mistake of the parties; but undoubtedly 
it would be in the ease where the error 
was committed by a writer who acted па 
sommon agent of both parties in drafting 
the instrnment, The еввепвө of the matter 
js that, mutuality of mistake might orice 
from the faot that the mistake was made 
by а writer who asted as mutual agent 
of both parties іп redvcing the sontraet to 
the form of a written’ instrument. Where 
there is unilateral mistake, reetifieation is 
refused on the ground that, if tho Court 
were to re-form the writing to make it 
aeaord with the intent of ono- party only 
to the agreemen!, who averred and proved 
that he signed it as it waa written, by 
mistake, when it exactly expressed the 
agreement as understood by the: other 
party, the writing when so altered would 
be just as far from- expressing the agree- 
ment of the parties as it was before, and 
the Oonrt would have been engaged in 
what would be a singular task for a Court 
of Equity to undertake, namely, doing 
right to one party at the expense of а 
preeisely equal wrong to the other. No 
sush sonsideration obviously arises in eases 
of the type now before us, for 16 oannot 
be urged here that in granting relief to 
the plaintiff on the ground of his mistake, 
the Oourt would .be imposing upon the 
other party the erroneous sonseption of 
his opponent. It may further be added 
that if the theory be- adopted that the 
mistake was brought abont deliberately by 
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the mortgagor, his conduet might bo deemed 
fraudulent, so that on establishment of 
fraud the mortgagee might olaim restifisation 
mistake or no mistake, Consequently, 
where the. defendant is shown to have 
been aware not only that the instrument 
did not express the real agreement but 
also that the plaintiff was ignorant of the 
diserepaney between the instrument and the 
agreoment, the sase is elearly one for 
re-formation: Olark v. Girdwood (9), Lov:sy 
v. Smith (10), Oorley v. ctafford (Lord) (11), 
Tucker v. Bennett (12), Lnere ia tbus no 
escape from the conelusion that the eireum- 
sianeas of the ease before us attraat the 
operaticn of the rule that, in order to 
justify restifieation there must be proof of 
а sommon intention different from the 
expressed intention and asommon mistak n 
supposition that the intention is rightly 
expressed in the instrument; it matters not by 
whom the setual oversight or error was made 
which eaused tha expression to bs wrong. 
We have next to sonsider, whether tha 
Court should refuse to reotify the mortgage 
instrument on the ground that  sush 
resti&ontion will  prejudise the  righta 
acquired by в third person in good faith 
and for value. The Subordinate Judge bas 
answered this question against the eighth 
defendant. In his view, the purchase of 
the mortgage property by the sontesting 
defendant was made ‘neither in good faith 
nor‘ for value, The evidenese es to the pay. 
ment of sonsideration has been placed 
before us and the judgment of the Бар. 
ordinate Judge bas been eritieised on the 
ground thst he has rejeated postive testi- 
mony оп mere suspieion, a sourse emphatis- 
ally disapproved by the Judicial Committee 
on more than one oseasicn; as was 
observed by Sir Lawrenee Jenkins in 
"Mina Kumari Bibi v. Bijoy Singh (18) 
(9) (1877) 7 Oh. D, 9; 47 L, J, Oh, 116; 37 L, Т. 
Фу (1590) 18 Ok. D, 055 
729, {2580 aO D :49 Т, J. Oli, 509; 48 
(11) (1867) 1 De G. & J, 238; 26 L. J. Oh. 866; a 
Jur, (N, 8.) 1225; 6 W. В, 646; 44 E, В; 714; 118 Б. R, 


104, 

(2) (1888) 88 Oh."D, 1, 57 L, J.Ch, 507; 08 1, 
т. 650. 

(13) 40 Ind. Cas, 242; 1 P. L. W. 425; 6 І, ү 
71132 M. 12,4 5; 21 0. W. М. 58521 M, L TS 
844; 16 A. L.J. 382; 26 0, L, J. 508; 19 Bom. L. R, 
ave, 1) M. W. N. 478; 44 C. 662; 44 L A. 73 
P. 0). 
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snd by Lord Shaw in Muhammad -Mahbub- 


Ali Khan у. Bhar«t Indu (14), the desision 
of the Court should rest, not upon suspicion 
but upon legal grounds established by legal. 
testimony; this follows the earlier dicta 
of Lord Westbury in Sreenanchunder Dey 
у. Gopaulchundsr Ohue-erbutty (35) and Lord 
Hobhouse in Uman Parshad у. Gandharp, 
Singh (10). Toere is sonsiderable foree in 
this sontention. The evidense of payment 
of .eoneideration by sheque on the Chartered 
Bank cannot be brushed aside, and there 
is no solid foundation laid in the evidenee 
to support the bypothesis that the purehaser 
гевеїуей bask the money from the vendor, 
Jf that theory bad been satisfactorily made 
out, there would be no real transfer at 
all; the transaction sould then have been 
branded ав fetitious, brought abont by 
conapirasy between the vendor and the 
purehaser with a view to throw an effective 
obstasle in the way of the mortgagee. 
‘Bat the evidence does not prove eonela- 
“sively that the sale was eolourable, although 
‘the genuineness of the transfer is undoubt. 
edly open to grave suspision, It is need. 
Jess, however, to dissuss further, whether 
the transfer was. for value, beonuse there 
ig no room for serious sontroversy that 
the purehase sannot be deemed to have 
bsen made in good faith. There is no 
satisfactory evidenée that the eighth defend. 
ant made the usual enquiries at the time of 
"his alleged purchase. We have, further, the 
significant fast that the sonveyensé whish 
he had taken five months earlier on the 
Lith April 1911 setually contained a 
Tesital that this ancestral share of Rama. 
ehandra Bose bad been mortgaged to 
Jagadiswar Ray. Direet evidence is not 
‘available to prove that he remembered 
this resital when he took the sesond eon- 
weyanse on . the 19th September 1911. 
Jf thera had ‘been sueh evidenee, the proof 
of knowledge would have been at least ag 
pffestive as noties and would thus have been 


(14) 58 Ind. Cas. 64, (1929) М. ҮҮ. М. 607; 23 
. W. М. 321.2. C.. t 
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completely destruetive of the plea of purshase 
in good faith. The soneeptión of notiee 
was introdased into law and the rules 
eoneernicg it were established, from son- 
siderations of polisy and expediency based 
upon the sommon ezperiense of mankind; 
Noties, even when astual, ia-not nesessarily. 
equivalent to knowledge; but the same 
effests must be attributed to it whieh 
would naturally flow from knowledge. It is 
treated as a representative of, or substitute 
for, astual knowledge, and is, therefore, in 
its essential nature inferior to knowledge: 
Ít nesessarily follows that whenever а 
party bas obtained a full knowledge, 
although not in aesordanes. with the’ rules 
which define the nature of notiss and 
regulate the mode of ita being given and 
resoived, there is no longer any need of 
invoking the legal eoneeption of  notise; 
the rules sonserning it no loger apply; tha 
very fast for whieh it is intended as a 
substitute has been more assurately aseomp- 
lished їп another manner. To acm up in 
one statement, if the party has in any way 
obtained the full knowledge, thoie same 
results must nesessarily and even in a 
higher degree, be attributed to it—the very 
‘substanes itself—whish are, from motives 
of general poliey, attributed to notise. as 
its representative and substitute, But it 
is not nesessary in the present esse to 
establish that the .sontesting defendant 
had, astusl knowledge of the existenee of 
the mortgage, foritis plain that the resital in 
the воптеуаове assepled by him on the Lith 
April 1911 did in law sonstitute eonstrustive 
notise, I am not unmindful that the eons 
veyanee of the llth April Lyll related to 
a share of Tauzi No, 93 whereas the eonvey- 
ance of the 19th September 1911 was in 
respest of a share of Tauzi No, 93A The 
two Tauzis, however, were not essentially dis- 
tines properties; within the meaning of the 
well known prinsiple ennneiated. by Lord 
Redesdale in Hamilton v. Royse, (17) and 
qtoted with apor yal bg S nist, М: В, in 
Tresstsian v. Oan?ffs (13): “Iita man purenasea 
an estate under a de»d, whieh happens to re- 
late also to other lands not eomoriaed in that 
purchase, and afterwards purehases the other 
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lands to whieh an apparent title is made, in- 
dependent of that deed ; the former notiee of 
the deed will not of itself affest him in the 
sesond ftransastion ; for he was not bound to 
sarry in his reeollestion those parts of a 
deed whish had no relation to the partienlar 
purehase he was then about, пог to 
take notiee of mora of the 
than aífested his then purshase." The 
prinsipla in essence is that notise to в 
purshaser by his title papers in one transas- 
tion will not ba notise to him in an independ. 
ent subsequent transastion, in whieh the 
instruments sontaining the reeitals are not 
nesessary to his title ; but that. he is eharged 
eonstrustively with notise, merely of that 
whish affects the purehase of the proparty 
in the ehain of title of whieh the paper 
forms a  nesessary link. Consequently, 
where one is purehasing а particular piesa 
of real estate, and his title-deeds  reeite a 
eharge upon, or equitable interest in, another 
piese in favour of a third party, sush 
resitals would not affest him with notisa 
of suah eharge or interest, in the event of 
Subseqnent purehase from the holder of the 
legal title to the other property. He is 
not presumed to earry the knowledge thus 
imputed to him in thefirst transastion in 
his memory until the sesond purshase has 
been effected. The reason and limits of this 
rule were lueidly put by Rogers, J., in Boggs v, 
Varner (19), when he was asked! to ressivo 
in evidenes resitala in the title papers to a 
different рівве of property from that in 
suit with в view to eharge a purehaser with 
notice of any antesedent unregistered instru. 
ment or an equitable interest: “The evi: 
dense.would lead to dangerous aonsequenses, 
for it is impossible for any one to resol. 
leet the resials in deeds under whieh he may 
selaim. Let this ba held to be admissible 
and eompetent to affest a subsequent pur: 
ehaser with notise, it would follow that no 
man ean safely  purehase until a most sare- 
ful examination and inspestion of every deed 
to whieh he may be a party and under whieh 
heelaims," The ease before us is obviouly 
distinguishable and is not affested by these 
sonsiderations, Under the Revenue Sale 


Law, notwithstanding that a separate aseonnt © 


bas been opened, the separate assonnt and 
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the residuary estate soatinue ultimately 
liable to the State for the entire revenue, 
and in eertain spesifed sontingensies the 
entira estate is liable to be exposed for sale 
by the Revenne Authorities for the realisation 
of arrears. Consequently, in order to trase 
the history of either fragment of the estate, 
an examination of the antesedent dealings, 
in respest of both would be undertaken 
by the prudent investor. Thus, 
under  oridinary eireumstanses, know- 
ledge asquired in eourse of transastions 
with regard to either fragment of the estate 
may well be deemed as acquired in sourse of 
transactionswith regard to the same property" 
or " in the investigation of the same аһаіп 
of title. " The sonslusion thus appears 
inevitable that the contesting defendant is 
not entitled to the protestion extended toa 
pushaser in good faith and for value. 

Finally, it has been urged, ав a last resort 
on behalf of the eontesting defendant, that 
even though it should be alearly established 
that through the mutual mistake of the parties 
to the mortgage-sontrast, the instrument 
in writing did not truly express their real 
intention, the Court sannot, af any rate the 
Court should not, in its discretion, restify 
the mortgage-deed, inasmush as a desree 
has already been made thereon by a eompetent 
Oourt. Sueh deeree, it has been argued, has 
extinguished the mortgage-sesurity, and re. 
formation at this staga would in essenee ba 
restifisation of the desree of ons Court by an- 
other, contrary to well established principles. 
In support of this agrument, referensa haa 
‘been made to the deeisions of the Judiaiel 
Committee in Het Ham v. Shodi Ram (20) 
and Matru Mal v, Durga Kunwar (21), and 
of this Court in Sadho Misser v, Golab singh 
(22), Jogeswar Atha v. Ganga Bisinu (23), 
Ohand Mea v. Asima Banu (24), Bhonda Singh 
v. Dowlat Roy (25) and Kusadhai v. Brajá 

(20) 45 Ind. Cas. 738; 6 P. 1. W.88; 16 A. L.J. 
607; 35 М, L. J- 1; 24 М. L. T. 92; 98 C. L. J. 188; 
(19:8, M. W. N. 518; 20 Bom, L. R. 798; 22 0, Х.М, 
1033; 40 A. 407; 9 1. W. 550; 12 Bur. L. T. 72; 45 I. 
А. 180 .P.'0.). 
~ (21) 58 Ind, Cas. 969; (1920) M, W. N. 338; 18 А, 
І. 1. 396; 38 М.І, J. 419; 11 L. W. 529; 4 U. P. L. B, 
(Р. 0.3 75; 22 Bom. L. 8, 523; 32 OL. J. 121; 49 A. 
iR od I A. 71; 27 М... 819; 26 О. W. N. 397 
: (22) 8 О. W. N. 375. 

(23) 8 C. W. N. 478, 

(24) 10 C. W, У, 1024; 3 C. L. Ј. 43n. 
К (25) 14 Ind, Саз, 93; 15 0.1, J, 675; 17 C. W. N, 
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‘Mohan (26). Not one of these desisions, it 
has been eoneeded, is direstly in point, and 
ihe events whieh led . up to the 
litigation in eash of. these oases bear no 
analogy to those anteeedent to the present 
suit; but an attempt has been made to invoke 
the aid of the general principles which, it is 
said, may fairly be. extracted from the cases 
mentioned. In Het Ram v. Shadi Ram 
(20) Viseount Haldane observed, that the 
elfeet of a deeree made under sestian 89 
of the Transfer of Property Aob for the 
sale . of mortgage property ie to sub- 
stitute the right of sale thereby eonferred 
upon the mortgagee for his rights under the 
mortgage whigh are thereupon extinguished. 
This prinsiple which was also resognised in 
Matru Mal v. Durga Kunwar (21) olearly does 
not toush the question before ue, namely, the 
eompetense of a Court to direst restifieation 
of a mortgage-instrument when the elements 
apeoified in £estion 31 of the Speaifis.. Relief 
Aet have been established. No doubt, when 
suoh restifisation has been made by order of 
Court, what.the effest thereof may be on the 
deeree previously made isa question whieh 
we sball presently have to sonsider. 
Sadho Messer v, Gulab Singh (22) it was ruled 
that the only ways in whieh a deoree may be 
set aside by a party. thereto are by appeal, 
_ by proeeedings under ‘seotion 108, Civil Pro- 
eedure Code (1882),,and similar seotions, and 
by applieation for review ; if the deeree is not 
tainted by fraud, no suit lies to set it aside. 
In that ease, воп amendment'had been made 
in the pleadings without notise to a, party 
„who had not entered appearance in the suit, 
and a desree was ultimately made in aesord. 
anse with the amended pleading. Tha absent 
defendant thereupon instituted a suit to set 
aside the desres on the ground that as he 
had not been served with notiee of the appli- 
dion for amendment of the plaint, he was not 
bound by the deeree and was entitled to treat 
„it as not affesting his rights, Trevelyan and 
. Beverley, JJ., held that as no attempt had 
been made to set aside the deeree as provided 
by law, the suit sould not. be maintained. 
in Jogeawar, Atha v. Ganga Bishnu (23) 
it was held that a suit lies in а Civil. Coart 
to restify a mistake in a«desree. it appdara 
that ina previous mortgage suit, a property 


^ {26) 31 Ind; бав, 18; 43 О, 217,19 0.-W. М, 1228, 
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whieh was aorreetly deseribed in the plaint 
as property No, 4 was by mistake desoribed 
as property No, 3 in the written statement. 
This property was ultimately released as 
not liable to be foreelosed, but was 
described as property No. 3 in the judg- 
ment, and ihe error was reproduced in the 
deores. А suit was thereupon ‘instituted for 
rectification of the error. The Subordinate 
Judge dismissed the snit.. On appeal to 
this Court Mitra, J., was pressed to follow the 
rule recognised in Ainsworth v, Wilding (27) 
and to hold that the suit sould be maintained 
for reotifieation of the error, This sontention 
was overruled, On appeal under the Letters 
Patent, Maclean, C. J., (Pargiter, Ja soncur- 
ring) reversed this desision and held that the 
suit lay to reetify the mistake in the desree. 
Tbe Ohief Justise pointed ont that the suit 
was of a civil nature within the meaning of 
seation 11, Civil Prosedure Code (1882) aud 
‘was sognizable by a Civil Court, as there 
was no enastment in foree to bar the suit, In 
Chand Mea v. Asima Banu (24) Ghose and 
Pargiter, JJ., referred to the desisions in 
Sadho Misser v, Gulab Singh (22) and Jogeswar 
Atha v. Ganga Bishnu (23), and held that it 
sould not be broadly laid down that any error 
іп a deeree may be challenged by а separdte 
There a deeree for ejestment had been 
made in a suit for rent, though there was no 
prayer for ejestment in the plaint. The 
‘defendant applied for review of judgment, 
but was unsuesessful He then instituted а 
suit to set aside the deeree, The Court held 
that, in these eirsumstanees, a separate suit 
was not maintainable to set aside a deeree 
not tainted by fraud, obtained in the presence 
of both parties and apparently conclusive 
between them. In Bhonda Singh w.. Dowlaé 
Roy (25), Brett and Carndufi, JJ, referred 
to the earlier eases just analysed and, held 
that a suit was not maintainable in a Civil 
Court for amending the judgment and deeree 
previously passed ina suit between the same 
parties by another Civil Oourt of eompetent 
jorisdistion, on the ground that а mistake 
had been made by the Judge in his judgment 
and deeree. It was observed that as, the 
Court had jurisdietion and authority to make 
the deoree astually passed, another suit could 
not be inscituted to seb aside or modify‘ that 
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desree on the ground that the Judge had 
gommitted an error; in'support of thia view, 
referenss was made to the remarka of the 
Judisial Committee in Sr» Gopal v. Pirthi 
Singh (28). In Кьојһа v. Braja 
Mohan (26) Jenkina, O. J., held that though 
а desree aan be set aside by suit on proof of 
fraud of the required aharaeter, a suit does 
not lie to set aside a desree in a previous suit 
‘on the ground thatthe Judge in passing that 
deeree had made a mistake. The decision in 
Jogeswar Atha v, Ganga Bishnu (28) 
was distinguished : it was also explained that 
the aase of Ainsworth v. Wilding (27) was an 
instanse of а sonsent.dosree and sonsequently 
belong to the slass of decisions typified by 
Huddersfisld- Banking Oo. v, Lister (29) 
aud Wilding v, Saunderson (30). These ences 
‘show that an order made in an notion by 
-sonsent and based upon and intended to 
sarry out an agresment some to between 
the. parties, san be set aside on any ground 
(sush as mistake) on whieh an agreement 
in the terms of the order ould he set 
aside. But these eases do not show that 
a. dearee after contest ean be set aside or 
restified in а fresh snit on the ground that 
the Judge was mistaken though. his deeree 
aesutetely expressed his intention: Preston 
Banking Оо. v, Allsup (31), Jenkins, О, J. 
added that if the alleged mistake of a 
Judge is to furnish a disappointed litigant 
with а fresh starting point for keeping 
his opponent in Court, then his misfortune 
would be gravely inoreased to the publie 
detriment. These  prinoiples are  elearly 
inapplisable to eases of the type now before 
ns, Here the question of fundamental 
importanée, stripped of all teshniealitien, is, 
whether the mutual mistake of the parties 
to the mortgage transastion manifested in 
the mortgage deed, whish has extended into 
judicial proceedings, automatically as it 
were, without misteke on the part of the 
Judge, is still aapable of reetifis&tion. On 
prineiple, the answer should oleariy be in 


(28) 24 А. 420; 4 Pom, L. Е. 827; .6 О, W, М. 889; 
29 I. A, 118; 8 Sar, Р, О, J. 293 (P. O.). 
(29) (1895) 2 Ch. 273; 64 І, J. Oh, 528; 12 R, 381; 
92 L., T. 708; 43 W, R. 667, 
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the affirmative, for, as Neville, J., observed 
in Thompson v. Rickman (32), to grant relief 
by way of restifiaation where the error has 
erept into one doeument and refuse it where 
it ig embodied in two, is insonsistent with 
equitable prineiples, for equity regards the 
substanee rather than the form of a transas- 
tion. Thera is no substantial reason for 
instanoe, why we should not hold that 


.where the same mutual mistake has been 


repeated in eash one of a shain of sonvey- 
&nees, under such cirsumstanees as to 
entitle any one of the purehasers to a 
reformation as against his immediate ven- 
dor, equity may work baek through all, 
and entitle the last purehaser to а re: 
formation against the original grantor. 
Similarly, 16 may be held as a general 
rule that if there is a mutual mistake in 
а mortgage in the deseription of property 
and the same mistake is reproduced iu 
the desree, equity may go baek to the 
original transaction and re-form both tbe 
mortgage aud the deeree so as to make 
them sonform to the intention of the 
parties sonserne?; and this view was sotu- 
ally adopted in Balaprasad v. Kanoo (33). 
We do not overlook, however, that if the 
decree has been  exesuted and title has 
passed to a purehaser, fresh considerations 
may arise and questions of some nieety 
whieh ‘réquiré examination ‘from a new 
standpoint may  prerent themselves for 
solution. lt may ba aontended, for instance, 
ip such а ease where the purehaser did not 
intend to buy land other than that deserib- 
ed erroneously in the mortgage, that it 
would not be fair to restify the sale- 
certificate. In вов а osontingeney, вот: 
prehensive relief by re-formation of the 
deseription running through all the papers 
in the judieial proseeding may well have 
to ba refused; the proper course for the 
party aggrieved may be to obtain re-form- 
ation of the mortgage and to inétitute 
new proseedings for the enforeement òf the 
restified instrument. Oases of this deserip- 
tion may give rise to questions of great 
somplexity and have led to a marked 
divergense of judicial opinion in the Oourta 
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of the United States, asis amply indicated’ 
by the. notes to the desisions in Stewart v. 
Wilen (34), Dillart у. Jones (35), Fisher 
v. Vellamil (36). It is not necessary, how- 
ever, for our present purpose to attempt 
an exhaustive formulation of the prin. 
ciples whieh . may have to be invoked 
when the mutual: mistake has been re- 
pordueed from the mortgage-deed into 
the mortgage dearee апа thereafter into 
the certificate granted cn the seonsequent 
publie sale. The ease before us is fairly 
simple; tha parties have not yet reached 
beyond. the stage of the mortgage-deerce 
and the sommeneement. of exeeution pro- 
ceedings thereon. We are thus not enlled 
upon. to restify the sale-certifioate granted 
to &.purehaser; and it eannot be urged 
that-a deorece granting sueh  drastis relief 
as reetification of, the  snle.certifiente 
would invest the purehaser with title to 
property whish was never adverticed, 
offered for sale, or sold to him, and whieh 
might have been purehased by others at 
a higher figure, had it been eorreetly dea- 
eribed in the sale proslamation. We are 
eon&équently of opinion that the mortgage» 
instrument should be rectified and that on 


the basis thereof similar restifieation should. 


be wade inthe pleadings. in the mortgage- 
snit, in ihe mortgage-deeres and in the 
proceedings . for execution -thereof, which 
were suspended as а result of the 
order of the 3rd February 1912 and will 
now stand revived and after amendment 
will be sontinued in sesordanee with law: 
Of. Shaikh Kamaruddin Ahmad v. Jawahir 
Lal (87), Rameshvar Singh (Maharaja cf 
Darbhanga} v. Bomeshvar Singh (38), 
As. the scntesting defendant bas purchased 
the mortgage property during the pendensy 
of the ехопііоп proceedings, he will be 
bound ‘thereby, for in the cace of a mort. 
gage suit the lis pendens does not termi. 
nate till the cecurity has been realised for the 
satisfastion-of the jedgment-debt: Surjtram 

. (84) (1904) 141 Ala. 405; 199 Am. St. Rep. 38. 

(35) (1902) 229 11. 119; 11 Ann. Cas, 802, 

(26) (2911) 62 Fla, $72; 29 Ann. Cas, 1003; 13 L. 
В.А. (x. 8.) 90. 

(87) 82 I. A. 102; 27 A. 834; ІС. L, 7.3881; 2 A, І, 
DE T Ord BIO 16 M, L. J, 208; 7 Bom L. В. 

2; 8 Sar, P. €. J. 810 (P. C.). 

ur 59 Ind. Cas. 685; 48 І, A. 17: 28 C. L. J, 169; 
ҮР. ү; T. 731; 19-A. L. J, 26; 40 М. 1.421; (1921) 
M. W. М. 23; 25 C. W, N. 327; 18 L.W. 646; 6 P. L. 
| Q4, 182; 28 Bon, D. R: 721; 80 M, L, T. 189 (P. 0), 


Marwari v, Barhanmdeo Fersad (39), Parsotam 
Narain v. Chheda Dal (40), Faiy:s Busain 
Khan v. Munshi Prag Narain (41), Loke Nath. 
Sahu v. Achutananda Dass (42). The appel- 
lantsannot have any legitimate grievanse 
against, the application of the dostrine . of 
lis pendens beoause the prineiple of the desi- 
sion in Гохе Nath Sahu v. Achutananda | Dass: 
(42), namely, that misdezeription of property. 
involved in a litigation is suffisient to render. 
the dostrine of lis pendens inapplisable eannot 
be invoked by a pereon who has either know- 
ledge or notise of the true state of things 
(Bennet on Lis Pendens, pages 154.159), 

The sonclusion follows that the deores 
made by the Subordinate Judge is sub. 
stantially eorreot and thia appeal must be 
dismissed with costs. 

Всокџачр, J.—I agree and bave nothing- ^o 
add. 

BN € 3, P. & N. Н. 

Appeal dismissed. 


(89) 2 C.-L. J, 288. 


(40) 29 A. 76; 8 A. L. J. 675; A WN, (1908) 283. 
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L. В. 656; 11 C. W: N. 561; 4 A. І, J. 844 ;17 M. L. 
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MADRAS HIGH COURT. 
Secomp Civi, Arpran No 1620 or 1920, 
November 29, 1921. 

Present :— Мт. Jastiae Kumaraswami 
Sastri and Mr, Justies Devadoss. 
GUJJU NAGAMMA —PrAINTIFZ— 
APPELLANT 
versus 
Тнк SHORETARY orSTATE vor 
INDIA Іх COUNOIL, REPRESENTED BY THE 
COLLEOTOR or V!ZAGAPATAM, anD 
CTHERS— DEFENDANTS— Reaporpkxre. 


Salt Act (Mad, IV of 1888), s. 11, scope of— License 
—Pransfer, meaning of—Mortgage, validity of. . 


Section 11 of the Madras Salt Act, (IV of 1889) 
applies to transfers by way of moitgage and is 
not limited to absolute transfers a ‘the entire 
interest of the licensee, E 
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Seeond appeal agairstthe desree of the 
Court of the Temporary Subordinate Jodge, 
Vizagapatam, in Appeal Suit No. 135 of 
1919 (Appeal Suit No, 341 of 1918 on 
‘the file of. the ‘Distries Court), preferred 
against a deeree of the Court of the Additional 
Distrist Mansif, Vizagapatem, in Original 
Snit No. 253-of 1917. 


Mr. Y. Suryanarayana, for the Appollant. 

Mr. О. Madhvan Nair, Governnient Pleader, 
and Ме, B. Sziyanarayanı, for the Re. 
spondente, 


JUDGMENT.—We are of opinion that 
seation 11 of the Salt Aot applies to 
transfers by way cf mortgagejand is not 
limited to absolute transfers, The word 
transfer’ is general, and there is nothing 
in the seetion to limit it to absolute 
transfers of the entire interest of the 
licenses, Tha: fast that, аз between the 
licensee and his transferees, seotion 12 
protests the interests of a person who 
may have an interest ia or lien upon sush 
license or salt works does not affect the 
question as to the position between the 
transferees and the Oommissioner. 


: The rales under the Salt Ast framed under | 


sestion 11 prohibit the lisensee, ou pain 
of termination of the lease, from assigning, 
underletting or parting with possession 
without the permission of the Commissioner; 
and the lisenses eoitain these terms. The 
whole polisy of the Ast is to give the 
Oommissioner eontrol as £o the person who is 
to acquire an interest. 

We-are of opinion that the mortgage of 
the galt-pan without the leave of the 
Commissioner is of n> effest against him, 
and that the suit was rightly dismissed 
во far ва he is conserned, 

The вөвопі apoeal fails and is dismissed 
with: sosta of the first respondent, 


М, O'P. Appeal dismisze l. 


‘ordinate Judge, 


OALOUTTA HIGH COURT, 
APPEAL FROM OntarwanL Deorer 
No. 31 оғ 19:9. 
Desember 8, 1920. 

Present: —Jastiss Sir N, R. Ohatterjea, Kr., 
and Mr. Jastisae Newbould. 
Maharajadhira: Sia BEJOY 
CHAND MOHATAP 
BAHADUR —DzerzspaNT No. I~ 
APPELLANT 
versus 
KRISHNA CHANDRA MUKHE +384 
AND OTHERS — PLAINTIFF3— 


Respoanests, 

Chaukidasi chakran land—Resumption —Lransfer 
to zemindar—Right of putnidar to hold land subject 
to payment of additional vent to Aemindar 
—Putni contract containing no reservation. 


Where in a putni contract there is no reservation 
with regard to the chaukida*i chakran lands, they, 
iu resumption and transfer to the zemindar under 
the provisions of Act V( B. O of 1870, are included 
in tho putni, and the putnidar is entitled to hold them 
subject to the payment of some rent to the zemindar 
in addition to the amount payable to the chauki. 
dari fund (p. 369, col. 2,] 

Appeal against a deerse of the Sab- 
Third Court, Midnapar, 
dated the 30th September 1918. 

Babus Bepin Behari Ghose and Sarat Kunar 
Mitter, for the Appellant. 

Babus Satcowrtn:t¢ Roy and Peary Mohan 
Oh atter;ee, for the Respondents. 


JUDGMENT.— This appeal arise’ out of a 
suit brought by the plaintiffs, who are the 
puinidars of Lot Jamitta under the defendant 
No. 1, for recovery of certain chaukidari 
chakran lands оп the ground that the lands 
are included in their putni, . 

The lands were transferred on the 1Cth 
Mareh 1915 to the defendant No.1 (under 
the provisions of Aet VI of 1870, B. OC.) who, 
it appears, settled the same with the other 
defendants and kabuliyats were taken from 
some of them after the institution of the 
suit. The defense was that the  plaintiffa 
were not entitled to these lands and that, at 
any rate, they were bound to take fresh 
gettlement and pry additional rent for the 
lands, g 


The Court below has held that the lands 
were included in the putni, and that the 
plaintiffs were entitled to get poszession of 
the landa without payment of any additional 
rent, In ths result, the egit was desreed, the 
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defendants being ordered to pay mesne pro- 
firts fora pericd of three -years prior to the 
guit. 

The defendant No, 1 has appealed to this 
Court, 

The first question for consideration is, whe- 
ther, under the terma of the sontraet between 
the partier, the plaintiffs are entitled to these 
chaukidart chakran landa. 

The putni kabultyat bas been placed before 
тв, It appears therefrom that Lot Jamitta 
eonsisting of 16 Mouzas was let out in puins, 
and that there was no reservation with гє» 
gard to chaukidart chakran lands. 

Tt iseontended, however, on behalf of the 
appellant that it is not stated in Ње kabuli 
yai that all the lands of the Movzah were let 
out in putni, But, as mentioned above, it is 
stated that the 16 Monzas of Lot Jamitta 
were granted in guint. Itsurely means that 
the whole of the Zemindar’s interest іп the 
Lot was granted in ‘guint with the exeeptions 
mentiored in the dcoourent, and the only 
exeeptions in the dosument, were with regard 
to "tank excavations and the rent of the 
lands, whieh had by any sanad been granted 
by the Zemindar to other pereons and with 
regard to gardene, Havelis and lands whish 
were held by the estate in khas poscession in 
the Lot.” Iteppesrs, therefore, tbat all the 
lards in the Manzas cf the Lot, excepting 
ihose rpeejs)lly menticnecd, raered fo the 
puinidar and ineluded the chaustdart chakran 
lande. 

The learned Subordinate Judge was wrotg 
in relying проп а passage in the kabuliyci, 
namely, ' ‘I shall every year separately ray 
the sum demarded after resumption at the 
Sadar of the cha^ran lands of tbe Thana 
under the Таһә of the Zillah” in 
holding that chaukidari chakran lands 
were ineluded in the uini, That parsage 
evidently refers to Thanadari lands and has 
nothing to do with the chaukidari ehakran 
lards, The only matter referred to in respeet 
of the chaukidart chakran lands is contained 
in (he passage which runs as follows: “I shall 
appoint and dismiss the chaukidars and other 
persons employed on Polise duties in your 
Bakehi Department whenever any suah 
person bas to be appointed or dismissed and 
the Sarear shall have no soneern with the 
matter,” That shows that the guintdar wes 
given the right of nominating and dismiesirg 
tke ~ehenkidars and that there was no 


reservation of the chaukidart diis lande 
in the eontrast creating the puint, and having: 
regard to all the terms of the lease, we agree 
with the learned Subordinate Judge in holding 
that the chaukidari chukran lands were inelud- 
ed in the putni. 

The next question is, whether the plaintiffs, 
the puinidars, are entitled to have the lands 
only on payment of the assessment payable to 
the chauktdart fund, or are liable to pay some 
additional rent on -acaount of the land to the 
Zemindar. The question no doubt should 
be deeided having regard to the terms of 
the eontraetin eaoh esse, тп the present 
ease the eontrast does not deal with the 
question 

The question has been raised ond deal: with 
in а large number of eases. In tho earliest 
reported ease on the point, vis., Hart Narain 
Mosumdar v. Mukund Lol Mundal (1), i$ was 
held that the puinidar was bound to pay to 
ihe Zamindar sush rent for these lands as. 
aorrespondent to the proportion between the: 
gross solleetions and the puin: rent formerly 
payable by him. It was во held on the 
ground that the eontraet between the 
parties that is the putini lease did not eontain 


. any stipulation as to the rent payable for. 


the chakran lands to the Z :mindar, Although, 
as stated above. tbe question is one whieh 
must be determined upon the eontraet 
between the parties, the Courts bave aeted 
upon tbe prireiple laid down in the ease of 
Hari Narain Mogzumdar v, Mukud Lal Mun. 
dal (1) exeept so far as we san ree in two 
cases viz., one—the oase of Кага Newoz Khoda 
v. Bam Jadu Dey (2) and another unreport- 
ed ease which will be referred tolater. In 
the first ease the puinidar was held entitled 
to possession of the chakran lands without 
payment of any additional rent. The judg. 
ment of the learned Judges who deeided 
the sase, however, preceded upon different 
grounds, Mr, Justise Rampini was of opinion 
that the ease of Hari Narain Mozumdar v. 
Mukund Lal Mundal (1) did not lay 
астр ару general prinsiple, that the 
Zemindar in that ease was in the enjoyment 
of the serviees of the chauktdart and that it 
was admitted that by the assessment of the 
chouktdars lands the hustbood of the putni 


(1) 4 


О. W. М, 814 
(2) 84 C. 109; 5 


8 e 
О.І, 4. 88; 11.0, W. М. 201. 
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had inéreased. Mookerjee, J., observed: " If 


there were materials on the resord sorres- 


ponding to what were furnished by the 


parties in the ease of Hart Narain Motumdar 
у, Mukund Lal Mundal (1), it might have been 
neeeesary tosonsider whether the puinidars 
were bound to pay the Zemindar any addi- 
tional rentfor thece lande," and that “the prin- 
ciple whieh determines whether additional 
rent is payable or not was indicated in tbe 
ease of Hart Das Goswamt у. Nistorini Gupta 
(8). The deeision of the question must 
ultimately depend upon the modein whish 
the rent was assessed at the inseption of 
the puini, If at the time of sush assessment, 
the profits of all the land ineluding chakran 
lands were. fully taken into assount, the 
Zemindar would olearly have no right to 
elaim any rent in addition to the puin rent. ” 
Mooker ee, J., in & later ease held that if there 
is no indiegtion in the sontraet between the 
parties that at the time of inseption of the 
grant, the puini rent was assessed on the basis 


of the asset's of all the lands situated within . 


the ambit of the putini inclusive of tbe 
chaukidari chakran lands, the putnidar should 
be made liable to рву some additional rent 


tothe Zsmindar on assount of these landa,- 


[аве к hondkar Mehdi Hossein v. Umes Chandra 


A similar view: was taken in Gopendra- 


Chandra’ Mitter v. Taraprassana Muter ев 


and Bakhal Das v, Madab Ohandra 


It may no doubt be said that where the 
puinidar is in enjoyment of the service 
of the chaukidar, he alone should get 
the benefit of the lands when they are 
enfranchiaed beeause he alone loses the 
servises, Bat it is pointed out by their 
Lordships of the Judieial Committee in 
Ranjit Singh Bahadur v. Maharaj Bahadur 


Singh (7) that at the time when the putni. 


grants (in that sase were made, the resump- 
tion of the chaukidüri chakran lands was 


(3) 6 C, L. J. 30. 

(4) 41 Ind, Cas. 964; 45 О, 685; 27 C. L. J. 494. 
(5) 7 Ind, Сав, 790; 87 С. 698; 14 О. W, М. 1049. 
(6) 8 Ind. Cas, 828; 13 О. L.J. 109; 150. W. N. 


(7) 48 Ind. Oas. 262: 46 0,178; 29 C. 1, J. 198; 
16 А. L. J. 06535 M. L, J. 723; 28 О, W. М, 198; 
25 M. L, T. 8j 1 U. P. L, E, (P. 0.) 28; 21 Bom, 1, R, 
508; 10 L, W. 83; 45 1, A. 162 (P. O.). 


not even sontemplated, In the present ense: 
the рий was created во far baek as 1846. 
Under the eirenmstaness, and in the absenes 
of anything in the sontrast or any evidense 
to show that these слані Зат landa were taken 
into sonsideration, we are unable to hold that 
the putnt rent was assessed after taking these 
lands into acsount. 2 

The -unreported sase referred to above 
(Seeond Appeal No. 1500 of 1914) [ Nalinakhya 
Basu-v. Bijoy Ohand Mahatap (8) ) was desided 
by- Fletcher and Teunon, JJ, The learned 
Judges held that the puinidar was entitled 
to the chaukidari lands without payment of 
aby additional rent to the Zemindar. The 
learned Judges were of opinion that the eases 
on the point sould not throw any light besause 
the terms of the sontrast were not stated in 
the reports. The judgment proeeeled upon 
the ground that the rent in the ease was fixed · 
and sould not be altered, But that isso in 
almost every oase of the putni; and although, 
as we have already stated, the question is to 
be desided upon the sontraet between the 
parties,the eases referred to by us lay downthe 
principle, namely, that where there is nothing 
to show that chaukidart chakran landa were: 
taken into assount in assessing the putni 
rent, the puinidar must pay some additional 
rent for the lands. So far as that question 
is soneerned, all the reported eases with the 
exeeption of the ease of Kaet Newaz Khoda v, 
Ram Jadu Dey (2), sre in favour of the sonten- 

tion of the appellant. Even in that ease, as 
pointed out above, Mookerjee, J., does not 
differ from the view taken in Hart Narain 
Masumdar’s sase (1). 

We do not feel pressed with the unreported 
judgment of Fleteher and Teunon, JJ., besause 
there have been subsequent desisions of this 
Oourt, (see Radha Oharan Chandra v. 
Валий Singh (9), Khondkar Mehdi Hossein у, 
Umesh Ohandra (4)], whieh have takena 
view similar to that taken in a series of eases 
eommensing with Hart Narain Mosumdar’s 
case (1), 

Having regard to the weight of suthority 
on the point, we hold that the Zemindar is 
entitled to some rent in addition to the amount 
payable to the chaukidar fund, 

As to the amount of sush additional rent, 
different views have been taken in different 
eases. In поте eases it has been assessed 

(8) 40 Ind. Cas. 395. 

(9) 46. Ind; Css; 187, 27 O. 1. J, 532, 
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after taking into the  sonsiderstion the 
husthood of the mahal, in some others the 


assets Have been divided. half and half. In 
the заве whish-eame up before F'letsher and 


Tennor, JJ,, to whieh the defendant No. 1 уав а · 


party, бле: third of the assets of the chau lidart 
land was-given to" the Zemindar, and two- 
thirds to the puin?dar by the learned. Distriet 
Judge. Їп this бане there are no materials on 
the reecrd’on the point. Tho putnidar should 
be allowed something on aceount of eolles- 
tion charger, and in order to avoid further 
enquiry we think'the putnidar might be given 
' two thirds andthe Zemindar one-third, of the 
amount at whieh the lands were assessed by 
the Oolleotor. 

The result is that the plaintiffs are entitled 
to gòt ‘khas possession of the chaukidart 
chakran lands in dispute on payment to the 
défendant No. 1 the amount of Rs, 60, annas 
5,.pies 3 (Rupees sixty, annaa five and pies 
three) payable to the chaukidari fund plus 
Rs. 20, anna 1, pies 9 (Rupees twenty, аппа 
опе :апі pies nine) аз additional rent on 
aecount of these lands to the defendant хо. 1, 

: As regards mesne profits, the plaintiffs 


` will be-entitled to mesne profita'at the rate of 


Rs. 40, annas 3, pies.6 (Rupees forty, annas 
three-and pies віх). per annum from the 10th. 
March: 1915 up to the date when they get 
delivery of possession of the lands. This 
disposes of-one portion of the eross-objestion. 
The other part relates ёс the 8 bighas odd 
of 'chausidart lands whieh have been left 
out besause we understand these lands were 
not entered in the desd of transfer in favour 
of the defendant No, 1, It is stated before us 
that the omission in the deed of transfer has 
шы been reetifisd оп the 10th Janu- 
ary 1919-and that the plota: Nos. 6 and 7 
Sohedule-(Ga) havo now béen ineluded in-the 
deed of transfer. It is ocóbtendéd that 
we shonld take sogaizanse of the faets 


whish have happened віпов: ће institation of - 


the suit and give-a-deeree to the plaintiffs in 
xespeat of these lands also. 
The alleged reotifeation of the deed of 
transfer, however, issjd'to have been made 
subsequent to the decision of the lower 
“Qourt and the learned Pleader for the appel- 
lant is not in а position to say whether the 
statements are cofreot, Under the eirsum- 
stanees, we do not think we should deal with 
these 8 brghas of land. Bat if whatisatated 
n behalf of the respondent is gorrest, pro- 
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bably there will һә no diffisulty in the plainte- 
iffe’ getting settlement of those ' lauda on the 

basis of this judgment from the defendant 

No. 1. . 

Bash-party to baar his owa costs in both 

the Courts, 


B. N. Decree varied, 


UPPER BURMA JUDIOLAL COMMIS. 
SIONER'S COURT. 
Srconp Отуп, Appeat: No, 254 or 1921, 
Ostober 7, 1921. 
Present: — Mr. Saunders, J. C. 
MAUNG PO DIN— APPELLANT 
versus 
MAUNG PO NYHiN—Reseonpens. 
Mortgage by delivery of possession Delivery, proof 
of—Redemption —Transfer of Property Act (IV of 
1882), s-53—Mortgage for less than Rs. 100 —Deed, 
registration of —Deed ^ unregistered —Secondary evi- 
dence, admissibility of—Stamp Act (II of 1809) —Un- 
signed instruments, value of, 


Where а mortgage is effected by delivery of 
possession, such ‘delivery of possession, if-proved, 
constitutes a valid mortgage, but before such mort- 

age onn be redeemed, its terms must be proved, 

p. 361, col. 2.3 

If а mortgage is effected by means ofa document, 
it requires registration under section 59 of the 
Transfer of Property Aot although the sum secured 
is less than Hs 100, but whore the document is not 
registered, secondary ‘evidénce of its contents is 
admissible, but oral evidence of its terms as ib has 
been reduced to writing-is not evidence of its 
contents, |p. 361, col, 2] ; 

Unsigned Burmese instruments made since the 
ist July 1899 when the Stamp Aótof 1893 came 
into force, cannot be treated as executed for the 
purposes of the Stamp Law. [p. 361, col, 17 

Mr. A. О. Mukerjes, for the · Appel- 
lant, 

Mr. N, M. Muker;te, for the Raspond. 
ent. 

JODGMENT.—Ié wasthe plaintiff's ease 
that he had mortgigad a piesa of land to 
the defendant for Rs,60in Kason 1280 В, 
E, oorresponding with April-May 1918, 
Toe defendant réfused'to allow redamoption. 
The -defendant denied the mortgage. The 
First Oourt dismissed the gait, but ол appeal 
is waa dərəsi by tha 15 ғаг АоәозПаїз 
O51^5 aod ti» dafendant nov eom») tə 
this Cg1ri in 32392d appsal-undar явз1121.1$- 
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of: the Upper Barme Civil Courts Regula. 
tion, The plaint stated that the land was 
mortgaged by a dosument whieh wasin the 
defendant's possession, and it asked that the 
defendant should be required to produse 
this doeument. The written statement 
denied the existenes of any sueh document. 
The plaintiff went into the box and swore 
that the terms of the mortgage were resorded 
on & palm leaf whioh was not signed. The 

Judge of the lower Appellate Court refers 
' to'the dosument as в gerabatk, but-all 


the witnesses who mentioned it say-it was. 


в palm leaf, Three witnesses of the plaint- 
iff say that there was а palm leaf doen- 
ment, 


but spoke of its ‘being  exeentcd. The 


Judge of the lower Appellate Court assumed- 


that it was.not signed, and, in view of 


the plaintiff's evidenee and the fast. that 
documents written on palm leaves do not. 


lend themselves easily to signature, and are 
not as в matter of fast ordinarily signed, I do 
not think this was an improper or unfair 
assumption, It was held in the case of 
Mi Ta: v. Naga Sein (1) that a dosument 
whieh was not signed by the parties might 


still be exesuted ; but tbe dosument there. 


in question was written in the year 1256 


B: E., (1594.95) when the Stamp Alt of 


1879 was in fcree, and the Judge stated 
expressly that be was not ealled upon to 
deside: whether a similar instrument exeant- 
ed sinse the Siamp. Aet of 1599. eame into. 
forse was or was notliable to stamp-duty. 
But, as was pointed out in the ense of Chet 
Po, In re (2), the- Indian- Stamp .Aot, 1899, 
expressly defines the words "executed" and 
"exesution" as meaning "signed" and “signa. 
ure," seetion 2 (12); and Г have ‘no doubt; 
therefore, that, as was held in that éase, 
unsigned Burmese instruments made aine 
the Indian Stamp. Aat, 1:99, same into foree, 
that.is, віпве theist July 1899, ваппоё Ье 
treated as exesuted for the. purposes of the 
Stamp Law. 1 think, therefore, that the Judge 
` of the- lower Appellate Court was justified in 
holding that the dosument was admissible 
in evidenee"and was not exeluded' by the 
fast that it was not stamped, The Judge 
of the lower  Apbellate ‘Court, howsver, 
was elearly wrong in saying that registra- 


' (1) 0, В. B. (1907-09), IL Execution - Signing, р, б, 
(2)822 Ind. Cas, 75; 7 L. B. B. 77; 7 Bur, L. Т, 48. 
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tion was not required by sestion 59 of the 
Transfer of Property Aot. Section 59-of the 
Transfer of Property Aet dessribes the 
manner in whieh a mortgage of immove. 
able property ean be effested, and lays 
down that whare the sum sesured is less 
than Rs. 100 the mortgage must be 
effected either by а registered instrument, 
signed and attested in the manner pres- 
sribed, or by delivery of the property. 
If, then, the mortgage was effested by а 
document it was nesessary that it should 
be registere]. Here, however, the plaintiff 
alleged that delivery of possession was made 
to the defendant. No doeument was, there- 
fore, teaessary and tush delivery of posses- 
sion, if proved, would constitute а valid 
mortgage. The plaintiff had, however, to 
prove the terms of his mortgage before 
he could recover, and here the provisions 
of seetion 91 of the Evideree Aet require 
to be sonsidered. The terms of a eon- 
trast ean only be proved, where they have 
been redueed to the form cf a dosument, 


‚Ьу the produstion of the doeument, or by 


sesondary evidenee of its sontents in eases 
in whieh sesondary evidense is admiseible, 
Secondary evidenee was no doubt admis. 
sible here іп view of the fact that tho plaint 
alleged that the document was with the 
defendant and the defendant failed to 
produse it, and indeed denied its 
existenes. The unregistered doeument 
having been drawn up after the introdus- 
tion of the Registration Ast did not re- 
quire registration to be admissible in 
evidense, as it would have required ib if 
it had been drawn up while the Registra- 
tion Hegulation eontained the law applie- 
able in the matter in Upper Burma, 
Althougb, therefore, the doeument did not 
ereate any mortgage, even though the 
mortgage was effeoted by delivery of posses: 
sion, yet its terms sould only be proved 
by the doenment iteelf, or by sesondary 
evidence of its sontents, Both the Oouris 
below appear to have treated the evidense 
of the plaintiff'a witnesses “as secondary 
evidente, but it appears to mé that it is 
nothing of the sort. lt was pointed ont 
in the ease of Mf Le Byu v. Mi Shwe Mya 
(3) that  aesondary evidense of a 
doeument is evidence of its eontente, and 


G U. B. К, (1907-09), 1I, Evidence, p. 18, 
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that- oral evidenee aa to the terms of a 
mortgage whieh have been redueed to 
writing is not evidense of .the sontents 
of the doenment. There is nota partiele 
of evidenee from the beginning to the end 
of the plaintiffs ease that the terms 
resorded in the doeument wera the terms 
of the mortgage as stated by the witnesses. 
The plaintiff says: "I mortgaged the land 
for Ба. 60. A dosument was then exesuted 
when I mortgaged it, I did во for 30 
baskets of paddy valued at Rs, 30 and a 
brown ealf also valued at Rs. 30” His 
witness, Maung Hmun, writer of the doeu- 
ment, says that the plaintiff mortgaged the 
land for 30 baskets of paddy valued at 
Rs, 30 and a brown salf valued at Rs 30, 
A dosument was then exesuted. Maung 
Paw San says the same, and so does 
Maung San Paw. There isin fast nothing 
on the resord from whish it is possible 
to infer tbat any of the witnesses read 
the dosument or knew its sontents exsept 
the writer, and he was not questioned аз 
to ‘what he worte, There waz, therefore, 
no evidence of the mortgage and the plaint- 
jff's snit was bound to fail. The evidence 
of possession does not help the plaintiff. 
The evidense is that the plaintiff sleared 
the land eight or ten years before the suit, 
and that the defendant cleared it when he 
eame into possession three years before the 
suit. The map no doubt supporta the plaint» 
iff, but it is not suffisient, in the absense of 
other evidense, to justify а · deeree, The 
appeal must, ' therefore, ba allowed ani the 
plaintiff's suit must be dismissed with sosta 
throughout. 


w, O, å, & 3, Р, 
Appeal allowed, 
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LAHORE HIGH COURT. 
Bzcoup Oivin APPEAL, No. 1962 or 1917, 
November 9, 1921, 
Present :—M v. Justiee Abdul Raoof and 
М». Justice Martineau. 
NAMA’. MAL—DerenDant-VENDEE 
— APPELLANT 
versus 
HAR BHAGWAN-—PLAINTIFF AND 
Musammat QUR DEVÍI—Vxxpon. DEFENDANT 
— RESPONDENTS. 
Hindu Law — Widow: —Alienation — Necessity— Future 
maintenance, 


A widow is not always bound to sell exactly for 
the amount for which there is legal necessity.[p. 865, 
col. 1] : 

Lala Qhatranarayan у Uba Kawwari, ' B. L, В. 20',' 
Felaram Roy v. Bagalanand, 6 Ind. Cas, 2C7 14 Os 
W. N. 8:6, relied upon. А 

A Court must see in each case of an alienation 
by a widow whether having regard to the circum. 
stances the alienation is a proper one, [p. 865, col, 1.]. 

The rule that a widow is not justified in alienating 
her husband's estate for future maintenance is not 
an inflexible one. Whatis to be seen is whether 
in the particular case the widow has dealt fairly 
towards the expectant heir, [p. 848, col. .] 

Motisingh v Sobhomal, 30 ind, Cas 968; 9 S. L. 
R. 69, relied upon. 

Where, in order to save the property from being 
sold by auction at an under-value, the widow sells 
it privately and pays off the deoretsl amount and 
some other debts and manages to save a part of 
the consideration for her future maintenance, the 
transaction must be upheld as an act of good 
management and prudance Гр, 364, col. 2.] 

Gurdit Singh v. Mehr Singh, 67 P. В. 1884; Niha? 
Singh v. Rajon, 1t P. R. 1855, distinguished. 

Where the bulk «€ the consideration for a sale 
is for legal necessity, the sale ought to be upheld. 
[p. 865, col 1.] 

Thalagara Romanne v. Halagare Gangayya, 26 Ind. 
Сав, 178; 27 М, L. 4. 132; Kannu Chetty v | Amirtha-- 
mmal, 28 Ind. Cas. 418; 1 L. W. 8:7; - Padumsingh: 
v. Badrabai, 67 Ind. Cas. 675, relied upon. 


Sesond appeal from a dewree of the 
District Judge, Amritsar, dated the 25th 
April 1917, reversing that of the Subordi. 
nate Judge, First Class, Amritsar, dated the 
19th April 1915. 


Bakhshi Tek Ohand, for the Appellant. 


Lala Jagan, Nath, for ihe Plaintif. Re- 
spondent and Lala Mehr Ohand Mahajan, for 
Respondent No, 7, . 4 


JUDGMENT.—This was а suit for я 
deslaration that defendant No. 1 had no 
right, to rell.a house situate at Katra Faiz- 
allah in the Amritsar Ойу, and that the 
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sale deed in question should not affest the 
rights of the plaintiff, The following faets 
will explain the nature of the dispute be- 
tween the parties :— 

Ganesh Das and Galab Mal were brothers. 
Ganesh Das died leaving Musammai Gurdevi, 
the defendant No. 1, as his widow. He 
also left two minor sons, Ohbajju Ram 
and Aror Ohand, and tbres daughters one 
of whom was Parmeshri, Ganesh Das died 
in 1901. His two minor sons died’ after 
him, one in 1903 and the other in 1907. 
Нэ had only a house and no other im- 
moveable propsrty and to this his sons 
sueceeded and as they were minors Musammat 
Gur Devi, their mother, took possession of it, 
Ganesh Das had mortgaged this house to 
one Thakar Singh by a deed dated ihe 
lsth: December 1892 for Rs. 450, the term 
for whish the mortgage was made being 
two years. When he died in 1901 the 
house was still unredeemed. The house 
fell vistim to the earthquake of 1905 and 
fell down, Musammat Gur Devi had to 
re-build it, On the Ist February 1909 
Thakar Singh sued for sale on his mort- 
gage and on the 28th February obtained 
a deeree for Rs, 556-6-2 and in default of 
payment fcr sale of the house. On the 
3rd August 1919 an application for exe- 
eution of this decree was made. An order 
of attachment was made on the 2nd Ostober 
1912; a warrant for anuction-sale was 
issued on the 16th November 1912 and the 
21st of December 1912 was fixed for the 
austion-sale, The sale sould not take plase 
on the date fixed and a fresh warrant was 
issned on 6th January 1913 fixing the 10th 
of February 1913 fcr the sale to be earried 
out.. On this last mentioned date bids 
were made and the highest bid of Rs, 1,100 
was made by one Tara Singh in ‘whose 
favour the sale was eoneluded. The auo- 
tion-purshaser, however, failed to deposit 
the th of the prices and on the 12th of 
February 1918 the bailiff made a report 
that the requisite amount had not been 
deposited. A fresh warrant had to bs 
issued on the 14th July 1913. In the 
meantime, Her Bhagwan, plaintiff, son of 
Gulab Mal, brother of Ganesh Das had 
put in ап appliea&tion objesting to the 
. Bttashment of the house. On this appli- 
eation tbe sale was postponed by an order 
dated the 14th February 1918, Eventually, 
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however, ‘the objections of the plaintiff 
were disallowed and hig applisation was 
dismissed, He took no further astion. 
The lady apparently had no means to pay 
off the deeree. By the warrant of the 
14th July 1913 the 21st of August was 
fixed for the austion-sale to take plase, 
but as, in the meantime, the sale deed in 
question dated the 12th August 1912 had 
been exestted the  &ustion sale did not 
take place. It is not slear from the resord 
whether this private sale was effested with 
the permission of the Oourt or not, but it 
appears that on the 15th August 1-13 a 
reseipt for the desretal amount (Ra. 55: 6.3) 
was filed in Oonrt by tke son of the 
desree holder. Tho consideration for the 
sale was Rs, 1,944, the priroipsl item of the 
consideration being the amount of the 
desree, namely, Re. 5506.06.83, The detail 
of the consideration is given in the sale deed 
as follows :— 


| Re. А, Р, 

1. Reaeived for deed ex. 
penses ... INS 85 0 0 

2. Paid before the Sub. Re. 

gistrar to Bhat Sala- 

mat Singb, deeree. 
holder ... .. 556 6 3 
3. "Mulkh Bai, a ereditor.. 285 11 0 

4. Dhola Ма), another 
oreditor.., ,. 266 14 3 

5. · Vendor herself fcr main- 

tenanee and senstom. 

ary sontribntions on 

the marriages, ate. 

of her daughters’ 
children .. 800 0 0 
Toran .. 1,944 0 0 


——— 


A оннан 

It is this sale with respest to whieh the 
deslaration was slaimed; the .prineipal 
ground for tbe suit being that it was 
without consideration ^ and  neeeasity, 
Naman Mal, vendee, raised various defenees 
as to the right of the plaintiff to maintain 
the suit; the prineipal defense, however, 
being that the sale in question was for 
consideration and nesessity, The Court of 
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first- instanse found that both sonsideration 
and necessity had been established and 
dismissed the snit. 

Ов: appeal by the plaintiff the lower 
Appellate Court agreed with the First Court 
as to items Nos. (1), (©) and (3), but disagreed 
ва to items Nos. (4) and (5). These last items 
aro described in the judgment of the lower 
Appellate Court as items (d) and (e), 
Aesording to tbe evidenee and the finding 
of the Court of first instanee the item of 
Ra, 266.14:3 was aetually paid to Dholu 
Mal, the ereditor, before the Sub-Registrar, 
Apparebtly, the learned Distriot Judge 
accepts the finding as to the aetnal payment 
but he holds that.as the movey had been 
borrowed for the purpose of making a seus- 
tomary gift on the oeension of ‘Bansi Dhar's 
Ohak eeremony it oannot be held to have 
been taken for necessity, As regards the item 
No. 5 (Rs. £00.00) the learned Distriat 
Judge has held that as, apparently, Rs. 800 
had been borrowed for future maintenanse 
. and for future expenses to be ineurred on 
the marriages of Muszammat Gurdevi's daugbt- 
er’s ehildren it eannot be held to have been 
borrowed for a lezitimate purpose, He has 
aseordingly disallowed these items and has 
given a deeree to the plaintiff entitling him 
to take possession after the death of the 
widow on payment of Ra, 842.1.3. 


Against this decree the defendant. vendee 
has preferred this appsal and it has been 
sontended on his behalf that the sale in 
question was not voluntarily oxesated by the 
widow and that she was sompelled by oir- 
cumstanses to effest the sale in order.to save 
the property from being. sold at anation for 
an inadequate prise, and that, therefore, the 
odicary rule relating to nesessity oannot 
strictly beapplied to the present ease. On 
the fasts found by the Courts below, 
Musammat Gurdevi was peouliarly situated, 
The.following facts will dieelose her posi- 

. tion :— 

As .already. atated, Ganesh Haas: had left 
only one immoveable property on his death, 
namely, the honse in dispute. It is, however, 
contended on behalf of the’ plaintiff that in 
addition to the house he had alsodeft sertain 
bonds and debts due to him. It appears that 
there were three mortgages in his favour for 
Rs, 532, Rs. 120 and Bs. 320 and in addition 
to this he had left -sertain unseeured debts. 
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All these unsesurred debts were asaigaed to 
the plaintiff himself by Musammai Gurdevi 
for Re, 2,000. Oat of this only Rs. 200 were 
paid in saah by the plaintiff and as to .tha 
balanse of Rs. 1,800 he gave a bond promis- 
ing to make payment by annual instalments 
of Ra. 160 eash. The last instalment was 
to be paid on the 3rd July 1913. ‘Thus, st 
the date of the sale in question, this small 
income had ceased to exist. Out of this 
Rs. 150 received annually by the lady ake 
admittedly had to pay Rs. 36 per annum as 
interest on the mortgage-debf, Oat of the 
three mortgages mentioned above two were 
admittedly rodeemed in 1907 before the two 
sons of Ganesh Das had died. The third 
band was redeemed in 1902. Acsording to 
the findings only Rs, 652 were realized under 
those bonds and these, acsording ёо. the 
findings of the lower Appellate Court, were 
spent in re building the house., Thus, the 
widow had practisally no insome to sapport 
herself and her daughters and their ehildren. 
It is not denied, and it is elear from the 
evidence, that Musammat Gardavi had three 
daughters and eleven grand-shildren, This 
larga family had to be supported somehow 
and the lady, under the sireumstaness, had 
toborrow money. Possibly, the two items 
whieh have been disallowed by the learned 
Distrist Judge eannot strictly be said to have 
been borrowed for nesessity, but it is elear that 
the sale-deed in question was exeeuted under 
the siroumstances whish left no shoise for 
the lady. If she had not exesuted tho. sale. 
deed for Rs. 1,944 the house would have: been 
sold by anetion for а mueb lesser priee. It 
is in evidense that the highest bid made by 
Taro Singh on the 10th Fabraary 19:3 was 
for Rs, 1,109 only, Under these siraam. 
stanses, if the widow executed the sale in order 
to pay off the deocetal amount and eertain 
debts, she sannot bs blanied for having 
managed to keep some more money in her 
poeket for her maintenave» and for the 
maintenanca of her grand.ehildren. The 
learned Sabordinate Judge has found that 
it was an.as$ of good management on her 
part that she exeented the: sale-deed.to-sava 
the property from being sold for an inadequate 
prise. Weare in entira agreement with the 
Court of firat instanes that it was an ast of 
gooi management and pradanoa on the part 
of the widow to sell the house by a private 
sale, Thedebts whish the vendes had to, 
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pay were actually due and were in fast paid 
by him before the Sub Registrar. 

A widow is not always bound to sell 
exaetly for the amount for whish there is 
legal necessity, see Lala Ohairanarayam v. 
Uba Kanwari (1) and Felaram Roy v. 
Bagalanand (2). We have to see in 
eash case whether, having regard to the 
sireumatanees, the alienation was a proper 


one, see Trevelyan’s Hindu Law, 
2nd Edition, page 512. The ruling 
laid down in GQurdtt Singh v. Mehr 


Singh. (3) and Nihal Singh v. Rajon (4) 
зап hardly apply to the faets of the present 


oase, as the widow in this case was 
sompelled to sell the house owing to the 
impending auction-sale. Аз regards the 


last item of Rs. 800, it is objested that 
a good portion of it must have been taken 
for future maintenanes which was not 
sanotioned by the rules of Hindu Law. 
In support of this proposition Mayae’s 
Hindu: Law, 7th Edition, paragraph 633, 
is relied upon, bnt as held in Mottsing 
v. Sobhomal (5) this is not ап inflexible 
rule. What ів о be seen is, whether in 
the partienlar ease the widow has dealt 


fairly towards the expestant heir, In 
this ease the property would have. been 
sold in.exesution of the desree as the 


expestant: heir kept quiet after his cbjsotiona 
had ‘been allowed. It sannot, therefore, 
be said in this. ease that by the aet of 
the widow the plaintiff, the expestant 
` heir, has in any way besn prejudised. Hven 
granting that the item (d) was not taken 
for legal neeessity, the bulk of the eonsidora- 
tion being for legal necessity, the sale 
in question ought to be upheld, see 
Thalugara Ramanne v  Halagare Gangayya 
(6) and Kannu Chetty v. Amirthammal (7) 
respestively and Padumsingh v. Musammat 
Budrabat (8). 


In view of the above findings, wo think 
that the Court of first instanee was right 
in dismissing the апі, We aesordingly 


* (1) 1 B. L. R. 201. 
(2) 6 Ind. Oas. 207; 14 С, W. N. 835. 
(3) 67 P. R, 1884, 

(4) U P. В. 185, 

(5) 80 Ind. Cas. 968; 9 S. L. В. 69. 
(8) 26 Ind. Cas. 178/27 M. L. J. 182. 
(7) 26 Ind. Cas. 4'8; 1 L. W, 877. 
(8) 67 Ind. Vas, 676, 
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asospt the appeal and, setting aside the 
judgment and deoraé of the lower Appallats. 
Oourt, restore those of the First Court with 
eosts, 

The sross-objestions nessssarily fail and 
are disallowed. 

Z, К. 

Appeal allowed, 


UPPER BURMA JUDICIAL OOMMIS. 
SIONER'S COURT. 

Szoonp Отг, Arrear. No. 653 or 1920, 
November 4, 1:21, 
Preseni; — Mr. Brawn, A. J. C. 
MAUNG AN GALE AND ANOTRER— 
APPELLANTS 
versus 


MA MIN DUN—Rearonpent, 
Civil Procedure Code (Act V of 1908), O. XLI, v. 
20—Respondent, addition of ~Appellate Court, com- 
petency of, to add respondent, 


Under the provisions of Order XLI, rule 20 of 
the civil Procedure Code, it is competent for an 
Appellate Court to add respondents to an appeal, 
even though the time within which an appeal 
against those persons might have been preferred 
has expired. [p. 366, col. 2.] 


Mr. Vasudevan, for the Appellants. 
Mr, A. O, Mukerjee, for the Respondent, 


JUDGMENT,—The respondent; Ma Min 
Dun, filed а suit- against the appsllants to 
fedeem а mortgaga. She mentioned eertain 
other persons in her plaint as persons who 
might bs interested in the equity of re. 
demption, and notise was issued to them 
as to whether they wished to be made 
plaintiffs. As a result, four other persons 
were added as во plaintiffs, although, as 
the mortgage was alleged to hava bsen 
made by Ma Min Dan and her husband, 
and these other persons were the grand- 
shildren of Ma Min Dan and her husband, 
it is difficult to sea what interest they 
had. in the equity of redemption, The 
suit was dismisssd іа the Trial Court, 
Ma Min Dan alone appealed, and as 
a result of her appsal tie desraa of 
the Trial Court was set aside, апі. ө 


* 
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. :@earea for redemption passed in favour of 
all the plaintiffs jointly. The . defendants 
then filed the .present appeal, and named 
as respondent Ma Min Wan only, . Ob- 
jestion has been taken that.as the other 
plaintiffs have not been joined as respond. 
ents the desree in their favour annot be 
Bob aside, and as it is а joint deeree, 
it eannot, therefore, be set aside at all, 
The deeree of the lower Appellate Court 
was undoubtedly.a desres in favour of all 
the plaintiffs jointly. It is suggested on 
behalf of the present appellants that this 
was a mere e!erieal error, and that if it 
were otherwise, the lower Appellate Court 
was exereising an extraordinary jurisdistion, 
I do not think that there is any .forse in 
either of these objeotions.. Under the 
provisions of rule 4 of. Order XL! of the 
Code of Civil Proeedure, the Court has 
power to pass & decree in favour of all 
the plaintiffs jointly notwithstanding the fast 
that only one of-them appealed, and I can 
see nothing either in the judgment or the 
deeree , to suggest that the Court was 
not asting. under this: power.. І. am of 
opinion that, in view of the faot thatthe 
dearee of the Distrist Court was in favour 
of, all the plaintiffs, the other four plaintiffs 
should have been made respondents to this 
appeal, The question then’ arises whether, 
under the provisions of rule 20. of Order 
XLI of the Code of | Civil Prosedure, 
this Court should. now add . the four oo- 
plaintiffs as parties. The ease of Ma Hin 
Zi v. Mi Ni (1) has been sited on behalf 
of ‘the respondent. Ma Min Daun. In 
that. case one Ma Naw Za was shown. as 
the sole respondent in.an appeal. . After 
the filing of the appeal it transpired that 
Ма Naw, Za.was dead, at the time of 
the filing of the appeal, and application was 
made to join her legal representatives as 
parties to the appeal 14 `. was held that 
there was no . proper. appeal before. the 
Court and that an amendment of the 
memorandum. of appeal should 
allowed as it. would have the effect of 
depriving the legal representatives of valu- 
able rights whieh had aserued to them 
by virtue of the Law of” Limitation. But 
jt. was not in that case. -merely.a question 
b * 


XD. 21 Tid; бав, 806,1, В, R- (1918).1, 175. 
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of adding a respondent who had been a 
party in the lower- Courts. As the pro- 
eesdings atood, there was no respondent 
before the Court at all, and the provisions 
of rule 20 were not. sonsidered. In the 
present ease Ma Min Dun has been made 
& respondent to this appeal, and all that 
is ‘required is to add ав respondents 
peraona:who were parties to the suit but 
who have not bsen.made parties to the 
appeal, That is preoisely the ease which 
is met by the provisions of rule 20. It 
was held by a Fall: Bansh of the Allah- 
abad High Court !Bindeshrt Naik v. Ganga 
1 Saran Sahu (2)] that it was competent -tor 
an Appellate Court to add respondents to 
an appeal under the provisions of sestion 
559 of the Code of 1882 (sorresponding 
to rule 20 of Order XLI), even though 
the time within whieh an appeal sgainst 
those parsons might hava basn preferred 
had expired. The same view of the: law 
was taken by the High Court of Oaleutta 
in the -sase of Girish  Ohander -Lahirt v. 
Sasi Sekhareswar Roy:.(8) I ean aes no: 
thing in the rule whieh would limit its 
applicability to ` sases ‘where the period 
of limitation has not. exoired and as in 
the great majority of oases the period 
of limitation for appeals ia likely to bave 
expired before the . appeal somes: on. for 
hearing, the provisions of the ‘rule would · 
ordinarily be nugatory if the law of 
limitation applied. Farther, as pointed 
ouf in. the Allahabad sase; the provisions 
of rule: 4 of Order XLI allow for. the 
passing of orders in favour of - an. appel. 
lant who has not appealed, when that 
appellant would be debarred from appeal- 
ing bythe law of limitation, and it is simply 
besause the. law of. limitation does not 
apply to rule 4 that the. four plaintiffs in 
question in this ease are required. to ba 
parties to this appeal, I see no reason 
for not sesepiing the views of the High 
Courts of Oaleutta and Allahabad aa to the 
interpretation of rule 20, and 1 hold that 
this Court has power to add the other 
four persons as respondents notwithatand- 
ing the fact that the period of limitation 
for the filing of an appeal ss againat 
them has expired. 

(2) 14 А, 154; А, Ү..Х. (1892) 18;.7- Ind- Dec, 
(5.8)4009 (P. BY. 

(8) 88 О, 229, 
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And on the merits I am of opinion 
ihát this is elearly a ease where the 
powers given by rule 20 should be ex. 
ereised, The present respondent, Ma Min 
Dan, has been the moving spirit amongst 
the plaintiffs" throughout, and it was she 
alone who filed an appeal in the lower 
Appellate Court, Farther,‘ it would appear 
that if the right to redeem oxiats it exists 
solely in her alone. It is‘ not olear to 
me that Һе! other plaintiffs were necessary 
plaintiffs at all. But a deeree has been 
passed’ in their favour that ‘deeree sannot 
- ba set aside unless they’ are made parties 
to this appeal and it  wonld slearly be 
inequitable that the elaims of the appel. 
lants as against Ma Min Dan should be 
defeated simply beoause of a formal de- 
feet in the memorandum of appeal in‘not 
including these persons as respondents, 

I direet that the’ other four persona 
-who were plaintiffs in’ the Trial Court, 
Bhd in whose favour the deeree appealed 
against now stands, be, added: as respond- 
ents to this appeal, 
OMO А,- Order accordingly, 


P^ К EE 


LAHORE HIGH OOURT. 
MiscELLANEOUS First Отуп, APPEAL 
No. 1285 or 1918, 
November 24, 1921. 
. Present : —Mr, Justise Abdul Raoof 
vs and Mr. Justice Martineau. 
‚ Musammat BHAGWAN DEVI— 
04 - APPLIOAWE-— ÁPPRLLANT 
versus 
BANKA MAL —2sD Partry— 
- RESPONDENT, 
Probate and Administration Act (V of 1881), в. 78 
= Administration bond— Death or discharge of surety 
poem of Oourt-to call for fresh sureties, 


. "There is no provision in;the Probate and Adminis. 
tration Act as to what is to be done and .whas the 
Court can do in the event of the death of a surety or 
in the event of a surety desiring to be relieved’ of 
the burden which he hag undertaken. Section 78 
р. the. Act; however, .ought not, ta. be .read B8 
meaning . that the District. Judge can.once -and once 
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only direct a bond with sureties to be given and 
that after that has been done he becomes then and 
there functus officio, and that he has. no power in 
the event of a surety dying or being discharged 
to call upon the administrator to furnish another 
surety. The Court of Probate is competent to 
require а new. bond or additional seourity "where 
the interest of the estate requires it, and especially 
where some new situation arises, such as the 
unexpected break down of one or both sureties. 
[р. 368, col. 1.] 

| Raj Narain Mookerjee v. Ful Kwmari.Debi, 29 C. 
68; 6 С. W.N.7; Surendra Nath Pramanik y. Amrita 
Lal Pal, 51 Ind. Cas, 936; 47 О, 116; 29 О, LJ, 
496; 23 О, W, N. 768, relied upon, 


+ Subroya Chetty v. Ragammall, 28 M. 161: 14 M, L. 
J, 482, Kandhia Lal v. Manki, | Ind. Cas 143; 81. A. 66; 
6 A. L. J, 19; A. W, N. (1908) 288, dissented from. 


: Miseellansous first appeal from the order 
of the Distriet Judge, Amritsar, dated the 
16th January 19:8, 


Lala Hukam Ohand, for the Appellant, 
Mr. Jat Gopal Sethi, for the Rospondent. 


JUDGMENT.—This is an appeal against 
an order under the Probate and Administra- 
tion Ast, ordering the appellant, Musammaé 
Bhagwan Devi, to furnish two sureties in 
Rs. 8,000 each withina pericd of two months. 
The following ' fasts will explain the 
nature of the question to be decided in this 
«аве. 
`. Musammat Bhagwan Deyi was appointed 
‘the administratrix and she was ordered to 
give a bond for Rs. 8,000 under section 78 
of the Aet, Subsequently, an application was 
made by way of а review asking the Court 
to call upon Musammat Bhagwan Devi to 
furnish sureties. An order was made to 
that effeet on the 3rd of May 1912. "There. 
upon Ganga Singh and Sadhn Singh executed 
a bond inthe sum of Rs. 8,000 as sureties, 
‘On the Ist Ostober 1913 Ganga Singh made 
an application praying to be diseharged from 
the suretyship. On the 26th of January 1914 
the Court made an ‘order of discharge on the 
applisation of Ganga Singh in the following 


words:--"Ganga' Singh is present. He is 
disoharged from suretyship. Sadhu Singh's 
sesurity is enough." 16 appears that 


Sadhu Singh sontinued as a sole surety for 
а eertain period айй then he died. On his 
death an application was made on the 24th 
of July 1917 by Banke Mai asking the Court 
to appoint fresh suréties.: In the applisation, 
however, one Tek Ohand was mentioned as 
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. the surety who had died. The applieation 
was rejested on the ground. thet Tok Chand 
had-never been a surety. The Distrist Judge 
has now made the order against whieh the 
present appeal has been presented. 

The-ground urged on behalf of the appel. 
lant. Musammat Bhagwan Davi, before us iš 
that’ under  seation 78 of the Aet the 
Distriet Judge had no power to appoint 
new sureties. The argument is mainly 
based on the ruling Subroya Ohetty v. 
Ragammall (1) where it-was held that it 
was not in the power of a Court to dis- 
sharge а surety onse appointed under 
section 72 of the Aet, This · ruling has 
been followed in Kandhia Lal v. kanki (2). 
The view taken by the learned Judges of the 
Madras High Court is opposed to that of the 
learned Judges of the Calontta High Conrt 
expressed in’, Ra) Narain Mookerjee v, Ful 
Kumari Debi (8). The learned Judges at 
page 70* of the report made the following 
observation :— _ 

“There is no provision in the Ast as to 
whatis to be done or what the Court san 
do in the event of the death of the surety, or 
in the event of the surety, under such eir. 
eumetanoesw as the present, desiring to be 
relieved of the burden whieh he has under- 
taken. In my opinion, seotion 78 ought not 
to be read as meaning that the District Judga 
ean onse and ones only direst a bond with 
sureties to be given and that after that has 
been done he besomes then and there functus 
officio, and that he has no power in the event 
ofthe surety dying, say the next day, to eall 
upon the Administrator to furnish another 
suret y." 

We entirely agree with the view taken 
by the learned Judges of the- Oalentta 
High Court. In.a later ease Surendra Nath 
Framantk v. Amrita Lal Fal (4), a similar 
view was expressed by  Mookerjee and 
Watmaley, JJ, The bhead-note appended to 
tbe report of that ease runs thus ;—- 

“The Court of Probate is” sompetent to 
require а new bond or additional sesurity. 
where the interest of, the estate requires it 
and espesially where some new situation 

(1) 28 M. 181; 14 M. L. J. 482. 

(2, Ind Cas. 148; 81 А, 58; бА, І, Ј. 
N. (1908), 288, 

. (8)290 68; 60. W, N. 7, 


(4) 51 Ind, Cas. 986; 47 С. 115; 29 C. L. J. 496; 
28 С. W.N 768. — 


"Pago > of 29 C.— [Ed..] 
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arizes sush as an unforeseen inerease of assets 
or the. nnexpested breakdown of one or both 
sureties,” 

The clder eases were reviewed in this 
judgment. In опу opinion, this ease lays 
down п very salutary rule. In the present 
sase, admittedly, the sole surviving surety ія 
dead.  Aesording to the two Caleutta rulings 
it is, therefore, nesessary to appoint a new 
surety or sureties and this is what has been 
done by the learned Distries Judge. We, 
therefore, think that no exseption ean Бе 
taken to the order passed by the learned 
Distriet Judge. 

The only question which arises for eon- 
sideration, having regard to the spesial 
features of this ense, is whether it was neses- 
sary.to appoint two sureties in this partienlar 
ease. As we have already observed, on the 
diseharge of Ganga Singh every body ap- 
peared to be satisfied with one surety, namely, 
Sadhu Singh. There is no reason, why the 
lady should be «alled upon to fnrnish two 
sureties. In our opinion, one surety will ba 
quite enough. We partly aàéept the appeal 
and modify the order of the lower Court 
to this extent. In other respests the appeal 
is dismissed with costa. 


Z E, : 
Appeal partly aczepted. 


UPPER BURMA JUDIOIAL COMMIS- 
SIONER'S COURT. 
Sroconp Огуш, Appaat No, 411 or 1921, 
Desember :9, 1921. 
Present :—Mr. Saunders, J, 0. 
MAUNG TUN E—A»rPsLrANT 
. versus 
MAUNG SHWRE- THA—Reseoxoens, ` И 
Provincial Small Cause Courts Act (IX of- 1887); 
Sch If, Art 81— Suit for mesne profits, whether cogni 
zable by Small Cause бошо; appeal, Come 
petency of. 3 


A suit to recover mesne profits is excluded from 
the jurisdiction of a Small Cause Court, and a second 
appeal lies from a-decision in such suit, even though 
Lbe-value of the subject-matter is less than Rs, #00; 
[р. 870, col, 2.] 


Vol, LXVi} 
l^ MAUNG TON E v. MAUNG SEWE THA,- 
Mr. A G. Muker'ee, for the Ар 
А e, ppellant, 
Mr. J. N Bosu, for the Respondent. 


а po ba MANE Tha plaintiff sued the 
elendant: for mesne: profits valued at 


Ha. 300. The first defendant was the plaintiff's: 


mE and was sued upon в ‘sovenant in the 
ontraot of sale guaranteeing the plaintiff. ia 
peasefal possession of the property sold. The 


Second defendant had been in possession яв: 


a tenant of the third defendant. The third 


defendant had obtained a mortgage desree. 


jointly with the first defendant against 
third party and had redeemed ithe е 
with the firat defendant, bat had then been 
sned by the first defendant for possession 
and the fret defendant had Безп suesersstul. 
The plaintiff sued for the mesne profi: 
reeoived by the sesond and third defeadants 
dating the period that the plaintiff had been 
unable tonbtsin possession after his pur- 
ehase, The First Court dismissed the suit 
against the firat and sesond defendants but 
deoresd it against the third defendant. 
An appeal by the plaintiff making the second 
defendant a respoadent was sussessful, and 
the seaond defendant now somes to this 
Court insesond appeal under section 13 of 
the U opor Barma Civil Oour:s Regalstion, 

A preliminary objestioa ia raised that the 
suit being one of а nature cognisable by а 
Oourt of Small Causes and for less than 
Ra. 500 no sesond appeal Нез. 

For the appellant it is argued: that Artíole 
‘31 of the Sssond Sahednle to the Provincial 
Small Oanse Courts Ast expressly withdraws 
а suit for mesne profits from the jariadia- 
tion of a Court of Small Causes, There has 
been а difference of opinion among the 
Courts in Tadia as to the application of 
this Artiole. Toe Oalentta, Allahabad aud 
Panjab High Courts hava held that а suit 
for mesne profits ia not inaluded in: Artisie 
81, and that sueha suit ія а Smalt Cause, 
while the Madras and Bomtay High Ooarts 
have taken the opposite view, Inthe sa% 
of Aun o Bshary Singh ч. Madhub Ohunira 
Ghose (1), it was held by a Fail Bsnsh of 
the Oaleatta H gh Court, by a majority of 
five Judgea.to сто, that no sesonl.appeal 


lies from a suit for mesne profits where the- 


value of the subjsst-matter is less than 
Rs. $0J. The line of argumentappsars to 


(1) 28 O. 884 12 Ind, Doo, (x..5.) 537 (F.; B.) 
24 
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- hava been: that a suit for mesne profits 


is an action for damages for a tres. 
pass to immoveable property in whieh the 
measure of the damages may or may not be 
the amount of the profits whish the wrong: 
doer has astually received from the property. - 


-The suit ia not one to resover the profits 


of the immoveable property, but ia a anit for 
damages of whieh the profits of the property . 
astually xeseivad by the wrong doer may 
not sven be the meacure,and the maj wity 
of the Jadges ot the Fill Baneh who desided 
that sase apparently held that, even it the, 
last sentenae of Article 3l is read by itself, 
it would not inslude a suit for mesne profits; 
bat they want further and said that that. 
Artiele slearly contemplated an ascount, and 
that ina simple astoa for damages, and. 
an astion for mesne profits is nothing 
more, no asooant was nesessary. The 
Allahabad and Panjab High Oourts appear ta 
have aesepted the reasoning of the majority 
of the Judzes inthis ease. It may, however, . 
he remarked that of the five Judges who 
formed the majority, Baverley, Js 
adhered to his opinion that by the eonelud., 
ing words of Artisle 41, the Legislature 
intended to withdraw suite for mesne profits. 
from the jurisdiction of Courts of Small 
Causes, but he went on to say : " tam bound 
toadmit that the wordipg of that elause is 
not so explisit as to justify me in dissenting. 
from the desision of the majority.” Twa: 
Jodges d.d dissent from that desision, 
and, in the case of Antone v, Muhadev 
Anant (2), the Bombay High Court held, 
that the surrent of desisions in that 
Gourt had been in sesordanss with the 
view held by the minority of the Judges who 
desided the Calautta sase, and the view waa 
takan that a elaim for mesne profite, based 
on the allegation that the plaintiff had b&en, 
dispossessed by the defendant, was а slaim 
whisk must be treated as опе to which Artiele 
31 applied, where the defendant had wrongly 
reseived profits of the immovesble property 
belonging to the plaictiff. A Fali Baneh of 
the Madras High Oonrt in the ease of 
Savarimuthu v, Atthurusu Rowthir (3) held, 
that asnit for the profits of immoveabla- 
property belonging to the plaintiff whien had 


(2) 25 B. 85 2 Bom. LR. 683, 
(3) 25 м, 103; ц M. L. 3,5435 (P. Bs 
' 
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Been wrongly received by the defendant who 
dispossessed the plaintiff in execution of a 
deerce afterwards set asideon appeal is not 
sognisable bya Court of Small Causes, The 
reasons for this desision are not given in the 
judgment, but it was pointed ont in the order 
of reference that Artisle 31 inaludes a suit 
by a mortgagor to recover surplus collections 
réeeived by the mortgages after the mortgage 
has been satisfied and a suit for mesne profite, 
both of whieh are not teshnical suits for 
вп 8500unt, but were akin to suits for an 
account, and were advisedly and not inap- 
propriately inaluded in Artisle 31. It was 
also pointed out that these two olesses of suit 
sorrespond with tbe enits dealb with in 
Ärtieles 105 апа 109 of the Limitation Ast 
respestively. In the «ase of Ramasamt 
Raddi v. Auth? Lakshmi Ammal (4), it was 
held that the suit was framed as one for 
mesno profits and the form of the plaint 
determined the nature of the snit, aud, 
although the Court held that in that suit 
Artislo 109 of the Limitetion Aet did not in 
fact apply, yet it was exeluded from the 
eongniesnee of the Small Canse Court under 
Artiele 31 of the Second Sshedulse to the 
Small Cause Courts Aat, 

f have not been able to find ару desisions 
dealing with the eesond tontenee of Artiele 
31 whieh refers to a-snit to. resover surplus 
sollestions reseived by a mortgagee. This 
would appear to bea very definite desorip- 
tion of the kind of suit exeluded from the 
Small: Cause Ccurt’s jurisdietior, 
seems to me that it would be stretehing the 
meaning of the words unduly to hold that a 
guit to reeover surplus eolleotions was only 


&xolnded from the juriedistion of the Small. 


Cavsa Court where the suit was for an aeoount. 


Éthink the proposition that the last two, 


sentences of Artiole 31 are governed by the 


firat part of the firat senterc2, and that the. 


fast that Artisle 31 follows Article 30, which 
deals with а suit for an aseount of property, 
indicates that it was the intention of Artisle 
31 to exoludé.only suits for an aosount is 
extremely doubiful. It was noticed in the 
Galeuita oare aited above by Petheram, O. d., 
that in many suits fcr damages in the 


nature of. mesne ргобів. a question of title. 


Cantes 


whish a Court of Small вап. 


(4) 8 Ind. Cas. 162; vo M, 602; :1810) M, W.N. 
614; Q M, Lh T 85, 


and it, 


nof finally deeide may arise, but the learned 
Chief Justice кый that tbe appropriate 
metkcd is provided by seation 23 of the 
Provineial Small Cause Conrta Act. It 
appears to me, however, that it is more in 
sontonanee with the intention and general 
provisions of that Aat that suits of the kind 
in question should not be desided by a: Court 
of Small Causes. A suit for the recovery of 
rent other than house rent is. for instanae, 
expressly exeluded by Artiele 8, as well as a 
uit for the determination or enforsemént of 
any other rigbt to or interest in immoveable 
property by Artiole 11, and to hold that tbe 
last two sentenses of Article 31 are only 
applicable in eases where a suit is for an 
aseount appears to me both to make tho last 
two sentences of that Artiola superfluous and 
uvmeaning and to be opposed to the ganoral’ 
intention of the Ast. Following, therefore, the 
deaisions of the Madras and Bombay High 
Courts referred {о above, I most hold 
that tha snit was exoluded from tke juris- 
distion of the Cours of Small Oanses and a 
seeond appeal, therefore, lier. 
Ww. C. A. 


LAHORE HiGH COURT.. 

Secorp Огут, Arpnan No. 2658 ок 1918. 
November 22, 1921, 
Present: — Mr. Justice Ssott-Smith and 
Mr. Justico Abdul Qadir. 

Tus Еви RAM R10HHPAL-SHAM LAL. 
or DELHI-—PLAINTiEF —ÀPPELLANT: 
. tersus 
. Ter Fiex BANSI DHAR axp SONS оҥ: 
DELHI—Dsrs panr- RESPONDENT. | 
Civil Procedure Code (Act V of 1908), О, XLT, r, 21, 
-—áppellate Court—Additional evidence, 


The legitimate occasion’ for the admission of 
additional evidence by an Appellate Court under 
Order XLI, rule 27 of the Civil: Proceduro- Code: is 
when, on examining the evidence as it stands, some: 
inheront lacuna ог defect becomes apparent, or 
where a discovery is mado, outside the Court, of 
fresh evidence, and an application is made to 
import it. [p. 857, col, .] . 
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Kessowji Issur v. Great Indian Peninsula Railway 
Company, 31 В. 881; 9 Bom, L. В. 67); 11 © W.N. 
72016 0.1. J. 5; 4 A. L. J. 461: 17 M, L. J. 347; 84 T. 
A. 115, 2 M. L. T. 435 (Р. С.), Krishnama Chariar v. 
Narasimha Chariar, 31 M. 114; 8 M. L. Т. 828, Garden 
Reach Spinning and Manufacturing Company v. 
Secretary of State for India, 28 Ind. Саз, 865; 42 С. 
670; 19 C. W. N. 40}, relied upon, 


Second appeal from the deoree of the 
Distrist Judge, Delhi, dated the 17th of 
July 19/8, reversing that of the Subordinate 
Judge, Sesond Class, Delhi, dated the 2nd 
April 1918, . : 

Lala Mott Sagar, R. S., for the Appellant, 

Lala Sardha Ram, for the Raspovdent. 


JUDGMENT.—In the suit out of whish 
this sesond appeal arises the plaintiffs 
claimed damages for non-delivery of ten 
cases of Sateen. Tho sontract is admitted, 
but the defendants eontended that it had 
been sanselled, inasmush as -they had 
made an application to the plaintiffs for 
an extension of time whieh extension had 
not been granted by the plaintiffs The 
onus of proving that the contrast had been 
eaneelled was laid by the First Court on 
the defendants and it was found that they 
had not disshargad the onus. The Court 
also found that the plaintiffs had definitely 
extended the time in answer tothe defend. 
ants’ letter of the £0th August 1915. 
Reliance was placed mainly on:the letters 
Ehxibits P 4 and P.5: produced by tha 
plaintiffs, In the lower  Appéllate Court 
the defendants applied to the Judge to 
allow them to produes additional evidence, 
and the Judge allowed them to do so and 
upon this new  evidenee held that the 
letter P.4 was not intended by the 
defendants to apply to the sontrast ia 
dispute and that the eontraet had, ir faot, 
been sanselled. The Distriot Judge, there. 
fore. aecepted the appeal and dismissed 
the plaintiffs suit. They have filed this 
_sesond appeal to this Court, ard the main 
point urged by them is that the lower 
Appellate. Court asted вопігагу to law in 
allowing additional evidenee to be produced 
before it, It appears from- a perusal of 
the lower Appellate Court's record that 17th 
July 1918 was the date fixed for the 
hearing of the appeal, but on the Sth 
duly the defendants made an application 
for leave to produse a certain letter in 
evidence, Оа the Lith July the- lower 
Appellate Court at. first rejestod the spplies- 


iion. on the ground that naw  evidense 
sould not bo admitted at that late stage 
in the Appellate Court, but subsequently 
on the same day resorded an order allowing 
additional evidenes to be taken as it trans- 
pired that there were allegations of forgery 
against one of the plaintiffs’ witnesses and 
of sheating in sonnestion with the matter 


in suit. From this it is clear that the 
plaintiffs never agreed tc the  produstion 
of additional evidenee. On the sontrary, 


it appears probable that they objeeted and 
that, in sonsequense of their objestion, tha 
Distrist Judge had firat of all rejested 
the dsfendants’ applisation tə put in 
additional evidence, Oounsel for the 
appellants relies upon the ease of Kessowji 
Issur v. Great Indian Peninsula Ratlway 
Оотрату (1) wherein their Lordships of 
the Privy Oounoil point ont that the 
legitimate  ossasion for the admission of 
additicnal evidenes by the Appellate Court 
under sestion 558 of the Code of Civil 
Prossdure of 1882, corresponding with 
Order XLI, rule 27 of tha present Oode, 
is when, on examining the evidense as it 
stands, some inherent lacuna or defeat 
bssomes apparent, or where a dissovary ia 
made, outside the Court, of fresh evidenos, 
and ‘an application is made’ td import it, 
In that база the Eigh Court of Bombay 
at the hearing had admitted additional 
evidenos and the Privy Oounoil held that 
the Appellate Court: had no jurisdietion to 
admit it and that if was wrongly admitted 
and must be disregarded. In  Krishnama 
Ohariar v. Narasimha Оһатіат (2) the 
same view was adoptad, Again, in Garden 
Rsach Spinning and Manufacturing Company 
v. Secretary of State for India (3), it was 
held that where in an appeal an applisa. 
tion was mads before thea hearing of the 
appeal for the admission of additional 
evidensa sush applisation was not warranted 
by the terms of Order XLI, rule 27, and 
the Appellate Court had no juriadistion to 
enteriain it. Now, in the present база 
there was no sush inherant lacuna: in the 
evidense as was referred to by their 
Lordships of the Privy Oounail in the база 


quoted above. It was quite possible for 
(1) 31 B.381; 9 Bom. L. E. 671; 11 С, W. №. 721; 6 
€. L. J. 5; 4 A: 1. J. 461; 17 M. L, Ј, 847; 94 L A, 115; 
2 M. L, T, 435 (P. C.). 
(2) 3UM. 114; 3 M. L, T. 805. 
n (3) 23 1nd. Gas. 892.43 0. 675; Ш.А, N dL» 
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the Aposllate Court t» decido the appeal 
before it on the evidenes on the resord. 
The onus mobind: of a certain issue was 
laid on tha defendanta and it was for the 
Appellate Court £o'see whether they had 
diseharged that onus or not. It was not 
eompetent for it to allow them to prodase 
additional evidence at the hearing of the 
appeal. Lala Sardha Ram on behalf of 
the respondents has aited anthorities in 
support of the proposition that auch evidence 
ean be admitted with tha assant of the 
parties but these authorities do not help 
.him besause we are’ distinstly of opinion 
‘that in the present ease the plaintifis 
did not assent to the prodnation of additional 
evidence. Lila Sardha Ram admits that 
if this additional evidense be exsluded, he 
eannot resist the preseat appoal or challenge 
tho desision of the First Court, 

A farther point "was urged by Rai 
Sahib Mati Sagar to tho effect that 
additional evidense was wholly inadmi-sible 
having regard to sestion 94 of the Indian 
Bvidense Aet. .We do not find 16 /neaessary. 
to disenss this point, besause we hava 
desided that the lower Appellate Court had 
no jurisdistion at all to reeeive the gadi- 
tional evidence. 

We aecspt the appeal and, se'ting aside 
the order of the lower :Aopellate Court, 
restore the deerce of the First? Ocurt with 
sosts throughout. 


2, К. Appeal accepted, 


ALLAHABAD HIGH COURT. 
Seconp Озуп, Aprgas No. 705 oF 1920. 
Maroh 21, 1922, 

Fresent:— Mr. Jusiieo Lindsey and 

Mr. Justiae Ryves. 
MURLI DHAR~Derespixt— 
APPELLGNT 
ve'sus 
PITAMBAR LAL—Puitatier 
a3p MANNI LA L anp OTHERS — DEKEN DANTS— 
RE рочов»тв. 
Civil Procedure Code (Act V of 1909), О XXXII, 
v, 4e Minor defendant—Guardian ad litem—Proper 
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person not appointed -Ilegality—Court, duty of ~ 
Hindu Law—Jount Jamilj Mortgage by karta, suit on 
— Karta, whether proper guurdiun of minor member, 


Where а Court appoints a person as guardian ad 
litem who is disqualitied under rule i, Order ХХХІІ 
of the Civil Procedure Code it commits an illegality 
rather than a mere irregularity. [p 374, col. 2 | 

Where a minor sues to set aside a decree as 
against him on the ground that he was not properly 
represented, the merits hare to be gone into 
to find out if the person appointed as guardian ad 
litem was the proper person to be so appointed. 
їр 875, col 2] 

Iuasuit on a mortgage executed by the karta 
of a joint Hindu family brought against the kirta 
and the minor member of the family, the karta is 
not the proper person to be appointed gu.rdian 
ad litem of the minor and a decree obtained agaiust 
the minor in such a suit is a nullity (p. 76, col. J 


S«oond appeal trom a degree of the Audi. 
tional Diatriet Judge, Allahabad, reversing 
that of the Subordinats Judge. 

Dr. Kailas Nuth Katu, for the Appel 
lant. 

Mosers, Una ЗЬ һат Baipat and Peary 
Bel Banerjee, for the Respondents, 

JUDGMENT, 

Rrve:, J,— G 2 Din and hia firat sousin, 
Pitamber, ого ed a joint Hindu family of 
whieh Ghiz: Din was the sarta. P tambar 
was a minor. On the 27th of Apr] 1918 
Ghezi Din mace & mortgage of the joint 
family property in favour cf Munni Lel 
and Kashi Pragad. The mortgagees sved 
Gh: zi Din and Pitambar, under the guardians 
thip of .Ghezi Din, on foot of their mort. 
gage, Ghtz: Din confeseed judgment and 
a preliminary desrce was passed on tbe 
30:h of March 1916. This was duly made 
final and the property was attasbed and 
put up for sale, and the 6th of February 
1918 was the date fixed for tke sale, On 
that date Pitambar, stil a minor, filed 
the suit ont of whieh this arpeal arises, 
вазі в: Kashi Prasad and the representatives 
of Murrii Lal, the mortgageea, and Ghszi 
Din for & declaration that the decree in 
the former enit wes void and ilegal as 
egairst the plaintiff ard that he із not 
bound by it ard tkat in exesution of the 
raid deereo the remaining half of the 
joint family prcperty was not saleable. 
The property was sold ard purshared Ly 
Marli Dar, and the sale was ecnfirmed on 
the 9th of Mareh 1018, On the 22ad of 
March 1918 the plaint was amended, Murli 
Dbar was madè a defendent, and an addi. 
tional elause was inserted in the plaint 
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to the effest that їп exsention of the d:avee 
in the said- tuit the houre. wag sold by 
anotion on tbe 6th of February 918 and 
was pnrahasel by defondant MN, 4, that ir, 
Маг! Dhar. and an additional prayer was 
added for a deslaration that tha said sale was 
void and illegal. 16 was alleged in the 
plaint that the mortgagees, in spile of 
their having knowledge of the faet that the 
rights of Ghazi Din were adverss to those 
of the plaintiff, appointed him the guardian 
of the pletatiff, and in eallasion with him 
obtained a dzeree ; that in fast thera was 
no lawful guardian of the plaintiff; that 
the whole prossedings ware kept sonsealed 
from the mother of the plaintiff who only 
got to know of the suit when exesution 
was taken out; that Ghezt Dia had 
no power to exesute the mortgage deed 
and that it was not forthe benofit of the 
plaintiff, 

. The Firat Court found that the mortgage 
was not made for family nesassity or for tho 
benefit of the family. 16 also found, how. 
ever, that there was no evidenes to show 
eollusion batween Ghazi Din- and the 
mortgagees, and that the plaintiff was 
properly represented in the former suit, 
It, nevertheless, dismissed the snit, Oa 
appeal the Court balow upheld the finding 
that the mortgags was not: exasuted for 
legal necessity or the benefit of the 
minor and it furtber found that Ghazi Din 
was пої в proper person to be appointed 
guardian in the suit, and on this ground 
it allowed the appeal and  deireed the 
suit, í 

This appeal is by the auatipn-porihaser, 
The connected Appeal No. 735 cf 1920 is by 
the mortgagees. 

, It was argued very strenuously by Dr, 
Katju for the appellant that Marli Daar, 
being в stranger to tho litigation, "was justi 
fied in believing that the Conrt has done that 
whish by the direstion of the Cole it ought to 
do” [Malkarjun v. Narhari (1), He further 
argued, relying on the same ease, that the 
only Court eompetent to decida who was 
a proper person to be the guardian of the 
‘minor wgs tho Jndge in whose Court the 
suit was Gled. . He desided. very natarally 
that Ghizi Din, the karta of the family, 


г (0 25 B. 337; 5 0, W.N.19r2 Bom. 1, B, 927; 27 
1.4.216; 10 M. L, J. 868; 7 Sar, P. C, J. 739 (P. О.). 
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was a proper person and Бе had jurisdietíon 
so to deoide, and so, even if he desided 
wrongly, his desision is binding and the 
minor eannot re-open tha question in the 
&bsenso of fraud or aollusion, 

With reforeroe to eertain rulings of this 
Court, whish will be  notieed later, his 
argument was, that the utmost length to 
whieh they went was, that where it was 
apparent that there had been an i:regnlarity 
ia the procedure adopted by the Court in 
the appointment of a guardian, then, and 
then only, eould the Court enquire into the 
question whether the minor had been pre. 
judised; and if it found that the minor 
had not been prejudieed, the деагэе, stood, 
even if in fect no guardian at all bad been 
formally anpointed Walian v. Ranke 
Behari  Pershad Singh (v) and бый ctor 
of Meerut v, U »rao Stagh (3).] In this oase 
it i» said there was no irregularity in the 
procedure, and no fraud or воПазіоп was 
found, 

On behalf of the respondents it has 
been argued that, if the minor was not 
properly represented in the suit, thedeeree 
and every thing that followed from it, 
was, 82 far as the minor was eonesrned, 


a nullity. In crder to asesertain whether 
he had heen properly represented it was 
пәовавагу to go into the faste, and that 


s0291]i oxly be done in most oases in a 
subsequent suit. If in sush suit it was 
found that there ‘had been irregularity in 
the appointment of the guardian, then, if 
the Court was satisfied that tke minor 
was prejadiced, the deeree against the 
minor was void, [Bai Nath Rus v. Dharam 
Deo Tewari (4) followed іл Ohka'ter Singh 
v. To. Singh (1) and, a fort ori, i£ 16 was found 
that the guardian appointed was not в proper 
person, that was a gross irregularity 
whien inevitably avoided the desreo, 
Bafora desiding whish of these arguments 
should be adopted, І propose to set out 
the provisions of the Code applieable, and 
the faeta leading up to :the appointment 
of Gaszi Din as gaardian ad litem to hia 
minor osasin and his subsequent conduss, 


(2) 30 C. 1021 abp. 1031: 30 Т. А. 1327 0. W, 
N. 77:5 Bom L В. ^22, R Sar, P, C J5 2 Р, С,), 

(3) 29 Ind. аз 20, 13 ALLS, 417, 

(4+ 5 198 Cas 7107; 88 AL 40 t 14 А, E, J. 851. 

(5) 5» Ind. з as. 67i; 48 А. 104; 18 А, L. J, 256; 2 
Y. P. І, B. (A.) 384. ; 


‘ sub-rule”, 
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"Order XXXII, rale 3 а) provides: 

"Where the defendant is a minor, the Court, 
оп -being satisfied of the fast of hia min. 
ority, shall appoint a proper person to be 
guardian for the seit for sueh minor.” 

Sub- paragraph (3) of the rule provides that 
an applisation -for the appointmént of a 
guardian "shall be supported by an affidavit 
verifying the fact that the proposed guardian 
has no interest in the matters in sontro- 
versy in the suit adveree to that of the minor 
and that he is a fib person to be so appointe 
ed.” 

Sub-paragraph (4) dirests that “no order 
shall ре made cn any application under 
this -rule .exeept upon notiee to the minor 
and to any guardian of the minor appointed 
or -dealarcd by an authority eompetent in 
that behalf, or, where .there is no such 
guardian, upon notiee to the father or other 
. natural guardian, of the minor or, where 
there в no father or other natural 
guardian, to the person in whose 
sare the minor is, and after hearing any 
objestion whioh may be urged on behalf 
of' any person served with notice onder this 
Rule 4 of the same Order defines 
. who is a proper person, namely, "any person 
who is of sound mind and has attained 
majority may aetas the next friend of a minor 
or ав his guardian for the suit, provided that 
the interest of sneh personis not adverse to 
that ofthe minor.” 16 is further direeted 
that “no person shall, without his eonsent, 
be appointed guardian for the suit.” 

‘When the  mortgagees filed their suit 
against Ghezi Din and the plaintiff, they 
stated that the latter was a minor and that 
he and Ghazi Din formed a joint Hindu 
family of whieh Ghezi Din was the karta, 
They filed an.efidavitto this effeet and stated 
therein .that Ghazi Din had no adverse 
interest to the minor and was a fib person to 
be appointed .his guardian. They did not 
state that the mother of the minor was alive. 

‘Thereupon notices were issued to the 
minor and to Ghezi Din. The notices to the 
minor was affixed to the door of his house. 
Ghazi -Din was cerved personally. He 
endorsed a note on the duplieate returned to 
Court, in the Mahejani eharaoter (whieh the 
Court apparently could not read), refusing to 
adt-as guardjan. ` Fhe attention of the Court 
waa.not drawn to this endorsement -either by 
the serving peon or by anybody -slee,.-1 б 


INDIAN ‘CASES, 


[1922 


not think, however, that anything turns on: 
this cireumstanee, It was thoduty cf Ghezi 
Din to appear in obedience to the notice and 
objest, if so advised. He did not appear, 
and the Oonrt, not unnatcrally, sonsluded 
from his abstention that he sonsented, and: 
appointed ' him guardian without further 
erquiry. On the date fixed for the hearing 
of the snit Ghezi Din appeared and sonforsed 
judgment both on his own behalf and on be- 
half of the minor, and the mortgagees’ snit 
was thereupon decresd, There was ro 
irregularity’ in ihe prosedura laid down 
in Order XXAII, rule 3. But that pro- 
sedure is only enacted to .enable the 
Court to appoint в proper person as а guard- 
ien, 1 think that if the nominated guard- 
ian does notappear, the Oourt may atsume 
that he consents to being appointed, but that 
does not absolve the Court from erquiring 
into the question whether be is a proper per- 
son to represent the minor. In faot, where, 
88 here, the mortgage was made by tbe 
karta of the joint property of himself and 
the minor, I think even if the karta eonsent- 
ed to be guardian, a duty was east on the 
Court to consider’ whether the karta, who 
could not repudiate his own mortgage, was 
at.all a proper person to represent the minor, 
It is quite elear that the Oourt sould only 
appoint a proper person as defined in rule 4. 
lf it sproints a perscn dirqualified under 
that rule it seems to me it-commits.an illegal- 
ity rather than a mere irregularity, Suppore, 
for instance, the Court, merely relying оп ` а 
false e ffidavit of a plaintiff, appointed. a lunatie 
to be the gurdian ad litem of a minor defend. 
ant, could it possibly be maintained that the 
mick was properly represented, and thaf, 
even if no steps were taken to defend the 
minos interests, nevertheless the minor eould 
never shallenge the dcaree passed egainet 
him ? 

І think, if only receseary to give this 
instance to show that Dr. Katju’s main 
argument is far too brcadly stated, . Іп 
the prerent eate, however, be pointes cut 
that the rerson appointed was the karte, 
the natural person to be the guardian 
and whcsa interest would not necessarily 
be adverre to the minor’s,.and 16 is-there- 
fcre suggested that the Court was right in 
appointing him, 

The ease in Malkarjwn v. Narhari (1) waa 
aonsidered. by-their. Lordships: of the -Privy 
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Osunsilin Khiara.mal у. Daim (6). Lord 
‘Davey there said (at page 76 of the Law 
Journal Report); "Their Lordships acres 
that the ealas sannot ba trosted as void or 
now be avoided on the grounds of any mere 
irregilarities of proesdura in obtaining the 
decrees ог in the exasntion of them. Bat, on 
‘the other һап, the Oourt had no jarisdiotion 
to sell the property of psraona who ware not 
parties to the prosaedings or praparly repre- 
sented on the record. As against sush por- 
sons, the desrees and aales purporting to ba 
made would be a nullity and might be dis. 
regarded without any proseeding to set them 


And, later on, after giving the 
facts of the Bombay ease, went on to 
‘say at page 78, "In so doing the Court waa 
:9xersising its jurisdietion. It made a sad 
mistake it is true, buba Court has jurisdia- 
tion to deside wrong as well as right. If it 
desides wrong, the wronged party ean only 
taka the вопгае pressribed for setting matters 
Tight, and if that eourse is not taken, the 
desision, however (wrong, sannot be disturbad" 
-and proeseded : " Their Lordahips think that 
these observations do notapply to the вака 
now before them, la suits Noa,372 of 1879 and 
“No, 164 of 1873 the Judge seems to hava 
:&ssepted without question the statement on 
the resord that Amir Baksh was legal 
representative of Naurez and Alahnawaz was 
his guardian, and never applied his-mind to 
the.matter. Doubtless, he would have done 
,80 if-the suits had prosesded in the ordinary 
восгзе, but in the former aase the рговеейіпов 
were eut short by the agreement for referense, 
and in the latter вазе it waa in effeat a eons 
sent desres, It was not, therefore, the aase 
of an erroneous desision, ruling or exereise 
of dissrelion of the Judge in a matter in 
whioh the Court had jurisdistion, Their 
Lordships think that the estate of Nanrez 
was not represented in law or in fastin either 


of the suits, and the sala of hia property was, 


therefore, without jarisdietion and null and 
void," 1 think that theaa remarks exastly 
apply-here. The Coart did not apply its 
mind to the question whether Ghizi Din was 
& proper person having regard to the provis? 


(6) 2 A, L. J. 743? C. 233:9 0. W. N. 201; 7 Bom. 
L B.t1 0.0, 7.586321 А 23; 8Sar, P. C. J. 
ТАЗАРУ О.) жул uq nil es 
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io rule 4, If it had only road the mortgage: 
deed, it must have bean pnt on erquiry. 


I think the matter is really eoneladed by 
the desision of this Court in Baij Nath Rai v, 
Dharam Deo Tewari (4),wbieh was followed in 
Ohkatter Singh v. Toj Singh (5), It may be 
nated that the same argument was raised in 
that case. Mr, Agarwala is-raported to have 
argnad [ Bat; Neth Rat v. Dharam Deo Tewari 
(4)]: "The requirements of section 456 
of the old Code having been eomplied. with, 
and the Court having onse passed an order 
appointing Bhondu Tewari as guardian ad 
йет, there is an absoluta presumption that 
the Court had satisfied itself on the materials’ 
before it that hə was а fit and proper 
person to beso appointed and that he had 
no interest adverse to that of tho minors, 


"Throughout the sourse of the progeedings in 


the former suit there was nothing to indisata 
that he was not sush a person or that he had 
any adverse interest. No oexesption was 
taken to the appointment either by Bhonda 


‘Tewari himself or by his adult son who 


was а defendant in thet suit and whose 
interest, at all events, would ba identieal with 
that of his minor brothers. When a 
guardian ad litem has been appointed ofa 
minor defendant in a suit, then, unless the 
minor shows that the guardian asted 
fraudulently and in eollosion- with the 
plaintiffs, the minoris bound by ths desrée 
passed in that suit," 

The Court, however, 


overruled this 


.argument, 


From all these authorities, whieh have 
already been -вібей, it is abundantly eleár 
that in all sueh oases where a minor 
sabsequently sues to set aside а dparea 
as against him on the ground that he 
was not properly represented, the merits 
hava to ba gone iato, Indeed. in the ease 
relied on by Dz. Katja, trés, Oollector 
of Meerut v. Umrao Singh (3), the 
desision of the Court’ seems to have been 
that it was nesessary first of all to enquire 
whether the minor had basn prejudiesd 
by the appointment of the guardian, 
besause, if it found that he had not bsen 
prejudicad, then it was unnessssary to go 
into ару other question. 

‘Now, it seems to follow that there mus‘, 


firat of all, be an investigation into the 
mers iu thie eue ih. hea op foung 


1876 


that Ghez! Din was only 21 years of age 
whin-he executed the mortgage. It was 
stated in the mortgsgə deed that the 
-money was borrowed "for home expenses 
ard also for the improvement of the 
theka business in the Sheogbar market”. 
‘There were no details given of these 
"hóme expenses" and it was found by 
‘both Oourts, quite definitely, that the 
‘mortgagees’ allegations that the mcney 
“was required for the marriage of a daughter 
and the payment cf eertain debts were 
‘false, and that the theka businere in the 
‘market was a private speenlation of G^szi 
'Din's and, that the minor was in no way 
enneerned in it- and got no bencfit from 
‘Sb, Having some to this finding, the lower 
" Appellate Qourt held that the Trial Oourt 
having found that the mortgage was 
invalid against the minor eopld not eon- 
‘gistently find that the minor was properly 
‘represented. He said: “{ ‘think that both 
‘fndings eannot go together, If you onse 
say that the elder eonsin mortgaged the 
‘property of the minor without proper 
‘grounds for the t:ansfer, how ean you 
‘say that, tbe шап who threw away, 
‘go to say, the property of the minor was 
‘a right and fit person to: have been 
‘appointed guardian, for the purpose of 
eontesting the very transfer whish ought 
Чо have been sortested in the interest cf 


‘the minor," 


Now, the real fasts were known of 
eourse to the mortgagees They knew, 
‘therefore, that the interest of Ghezi Din 
‘was adverse to the minor and they desecived 
‘the Court by their affidavit that he was 
`'в proper guardien, l think it is only 
‘nesessary to eite ‘ore more are whieb, 
although not mentioned at the Bar, ie, I 
think, very much in point. It is Hanuman 
"Prasad v. Muhammed Ishoq (7). In that 
‘ease 8160 ^ {һе anstion purchaser was в 
stranger to the mortgage ruit. Btanley, 0. Jo 
ard Burkitt, J., said: “Now the provisions 
of ‘gestion. 443 (cf the old Code) are 
imperative." . Seetion 4:8 «о? the old Code 
is £he same in substance es Order XXXL, 
хое 3 (1) cf the prerent Code’, — lLey 

direst that wheread.ferdant is a miror, 


$e (1) 28 4197; 2 А; І, J, - 6165, A. W. №, UEC) 220 - 
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the Court shall appornt a proper pereen ` 
to be guardian for the uit fer soeh minor 
t» put in a defanee and.genarally to aet 
on his behalf in the condnet of the ense, 
It is sbundantly clear in this esse that 
Munna Das" was met в proper person 
whom the Court, if it had been made 
aware of ihe facte, would have appointed 
ag guardian. Ја the first plaee, he was 
the mortgagor who purported to mortgage 
as his own, the property whish ke after. 
wards alleged’ was the property of hiş 
ward, He, therefore, had a во! oting’ 
interest—an interest whieh should have 
presinded any Court from sppointing him 
‘a8 guardian ad litem in a suit brooght 
by the mortgsgees of Monna Daa, it is 
perfestly elear that the Onurt had not 
the fasts before i'; and it also appears to 
us to be clear that the Сопг& was never 
ealled upon: by the plaintiff, whose duty 
it was to ‘see that & proper person waa 
appointed guardian ad litem, to appoint 
snob а guardian. The fast is, that Hanuman 


"Prasad was not properly represented ве а 


party to that enit, вод, therefore, any deeree 
whish waa passed sgainst him, was а mere ` 
nullity.” For the ressona given вһозе, 
having regard: to the various deoisiopa" 
whioh have been sited, I think the dearca 
of the Court below was right and would 
‘dismiss the appeal with eosts, 

Liris r,J.—1 agree, : 

ORDER,—The appeal ia dismissed with 
eosts irsludiog in this Couit fees, if any, 
on the higher seale, 


` 


Appeal dismissed, 
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«~ Relanquishment of holding Ви vy ot in favour of Zemin- 
darsubject to mortgage | Suit to enforce mortgage against 
mortgagur’s heirs Zemincar not impleadid effert 
of— Suit by auction-pu:charer against Zemindar for 
possession, maintunotality of Relanguishment and 
acceplance by — survenderee, effet of— Madras. Rent 
Recovery Act Mad. FIIL of 15 5), s. 12, 


A ryotina zemindari relinqui hed his h-lding to 
the zem:ndar eubject to a mortgage which he had 
created “he relinquishment was not made in the 
presence of witnesses as provided in section 12 of 
the Rent Recovery Act. but the zemindar accepted 
the relinquishment "Thereafter the mortgigee sued 
the mortgagor’s heira for enforcement of his mort. 
gage without impleading the zemindar as a party 
and obtained a decree for ssle The holding was 
put up for sale and purchased by the pluintiff's 
assignor. The plaintiff on being obstructed by the 
rzemtadar while attempting to take possession, sued 
the latter for p-ssession: 

Held, ' that the mortgage snit was miecon- 
ceived as the zemindar, who was entitled to redeem, 
жав not made a рагіу; [р, 8, col 2.] 

+2 that the decree for sale in the mortgage suit 
and the sale in execution did not bind the zemin- 
dar and that the plaintiff's assignor not having 
obtained tile tothe Kudivaram right by his pur- 
chase, neither he nor his assignees could maintain 
the present suit for possession [p. 356, col z ] 


Per Sadasiva Aiyar, J — А mere relinquishment by 
the tenant tothe landlord cannot put an end to 
the mortgage already created by thetenant so as 
‘to prejudice the mortgagee's rights, [p 537», col. 2,] 


Tle term ‘abandonment’ denotes an unilateral act 
which does not necessmily imply that the act has 
been, or has to be, brought to the notice of any other 
person ~ here. в an act of ‘relinquishment’ or surren- 
der’ implies thatthe act is brought to the notice 
of the landlord [p. 578, col. 1 J 


Per Napier, J.— Relinquishment, acceptance and 
abandonment operate to terminate the estate of a 
tenat The Kndivaram гіс’ ё is in abeyance until 
16 comes info existence again by the admision of 
а new троё and it continues ia abeyance as longas 
the landlor: dees in accordance with law, treat the 
land as private land (p. #6, cols, 1 & 2] 


а The words ‘shall hold it as а landholder’ in rec- 
tion 8 of the Estates Land Act do not necesearily 
imply that the land remains 7 oft land, and surren- 
der is not annperation by which the entire interests 
become united ‘otherwise.’ Гр, 887, col. 1.] 

Sesond appeal against the deeree of the 
Court of the ‘Subordinate Judge, Biz кайа, 
in Appeal Sait Ne, 90 of 19 8, preferred 

_‘egainet tbe d-eree of the Court rf the 
Temporary Ditriet Mun-if, G .nnavaram at 
Bez sada, in Original Suit No. 251 of 19.5 


Mr. T, Ramachandra Бао, for the Appel. 
Jant. 
Mr. P, Ramadoss, for the Respondent. 


The ses^nd apoeal and the memorandum 
of obies ions saming on for hearing on the 
20h Angust 9 О and the tat September 
1920, and having stond nyer for eonsideration 
till the 21а: Septemhir 192), tha Cort deli- 
vered the following 


JUDGMENT, 


аравт Átvan, J —The Ist defendant is 
the appellant Heis the Zamiodar of the 
Mirzapuram Estate, and the-plaintiff, being 
the person who purehared a holding in the 
eatate froni tha purshnser in a Court austion 
sale held in 1902 in exeoution of the mortgage- 
Чеб вө for saio passed in Original Snit 
No. 229 of 1995 on the fils of the Distriat 
Munsil’s Vout of B zada эд ліпа tre legal 
representatives of the original tenant of the 
holding (hy name Р. Venkayya) who had 
exsanted rhe mortgsga deed in 13:4, This 
sait was brought for possession of the lands 
somprised in the holding aa the Ist defend 
ant’s father (then Z ;mird«r) obstraated the 
plain iff’« enjoymentin 19 0 

The let defendant pleaded (among other 
defenees) : — 

fu) that the original tenant relinquished 
the laod fo the defendant's father in 1824 
{S2e paragraph 2 of the written statement, 
At the trial, Fasli 1367 (or 1897 — 8) seers 
fo hava been mentioned as the date of the 
relinqaish ment ' ; 

(b) that the land has been thereafter 
enjoyed by the Zi ;mindar as his home-farm 
land ; 

(o; that the Zamindar did not know of the 
mor:gage of 1894 and was поз impleaded in 
the Suit No, $2» of 1:06 institated long after 
tha relingaish ment (of 1897 —8) and honee 
the lat defendant was not bound by the dearee 
acd sale in ex’ sation in that suit, 

The District Mansif found (among other 
sonelnsions) that the landa were the home. 
farm lands of the 1st defendant owing to a 

geaeral relirqaishment of all the lanis in 
the euis viliaga of Kasacapalli io Fadi 
1337” by all the ryste of that village and that 
the mortgage-dasras was not binding on 
tie 186 deferdsnt, H therefore, dismissed 
tha "nit. 

Т.» Subo-disats Jalga on appeal gaya the 
following Влтаве: 

(а) "1s із olsaria this адве that the land was 
Seri” (ryoti) “land and it was relinquished 
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under the Estates Land Aet (P); the land 

whish was known to be Seri land sannot be 
sonverted into Kamatam land by the Zemin. 
dar. І Кате no doubt that the land is Seri 
land and not the Kamatam land of the 
Zemindar.” 

(b) "The relinquishment by Venkayya 
sannot affect the mortgage created in 1794, I 
find, therefore, that the relinquishment by 
Venkayya (if any) will not affeet the right of 
the mortgages.” 

On these (and other) findings, the Sab. 
ordinate Judge substantially .desreed the 
plaintiff's suit, Hense this sesond - appeal 
by the lst defendant. Though several 
grounds are mentioned in the memorandum 
of gesond. appeal, the argaments urged 
before us by tho learned Vakil for ths 
sesond appellant were sonfined to the follow- 
ing sontention : — 

“The lower (Appellate) Caurt entirely 
overlooked the faot that the Z »mindar was not 
a:party to-the mortgage cuib (of 1906)" 
(6th ground.of appeal). The learned Vakil 
did not eeriously -dispute the finding that the 
land had continued to be троі? land bat 
argued as follows (expanding, if I may say 
во, the.above 6th ground of appeal) (1) that 
the relinquishment of Fasli 1:07 by Venkayya 
made the Zamindar the owner of the Kudi- 
varam interest; (2) that the Zemindar, there- 
fore, was the proper person to be impleaded as 
defendant in the mortgage suit of 1906 (and 
not Venkayya's legal representatives), tha 
Zemindar then representing:the owner of the 
Kudivaram rightand the right cf redemption ; 
(3) that the decree passed, and the Oourt- 
austion.sale' held, behind the bask of the 
Zemindar did not. bind him end could, therefore, 
be ignored by -him, and (4) that the plaintiff 
аз Ccurt auation ротеһоғег (ina snit to whieh 
the owner entitled then to possession was not 
made a.party) sould not slaim larger rights 
than tke original simple mortgagee who had 
no right as sueh to possession and bence ће 
plaintiff'a suit for :possession ought to have 
been-dismissed, 

‚ D think that the lower Appellate Ocurt 
does seem.to have ignored the fast that the 
Zemindar was not a party to the suit of 19. 6, 
He wae, therefore, elearly not bound by the 
desree and sale proseedings therein. On the 
other hand, ‘as pointed ont by the reapondent’s 

learned Vakil), the lower Appellate Court haa 


pot given в definite. finding whether the 


alleged relinquishment of Fasli 1307 by 
P. Venkayya is true, and legally valid. The 
judgment of the lower Appellate Conrt nees 
the phrase “relinquishment, if any." Far- 
ther, [am unsble to understand the sentence 
in the judgment of the'lower Appellate Court 
thatthe-land “was relinquished under the 
Estates Land Ast” of 1908 as this Aat 


. баша into foras long after the date (1897— 


93) of the alleged relinquishment. 

I find that the suit of 1908 seems to have 
been brought, nof against’ Pallagani Ven- 
kayya but against Pallagani Lakshmigadn, 
РаПасапі Ramudn and Pallagani Sithayya, 
(See Exhibit Al sale osrtifoate), If they 
were the undivided sons‘or male dessendants 
of Р. Venkayysa, the question arises whether 
the alleged relinguishment of 13.7, if made by 
P. Venkayya would kind them. it the Kudi- 
varam right was sroestral property. (This 
question wa: nof argued before пв), Again; 
a: other legal question (whieh was argued) 
hes to be sonsiderad, namely, whether the 
relinquishment was not required бо be in 
writing to have legal validity (sea: -sestion 12 
of the old Rent Rasovery Ast, VIII of 1855) 
and if it was orally made, whether the eir- 
eumytances mentioned‘in Navasemma v. Daksh» 
mana (1) as validating an oral surrender 
existed in the ease, It ів а matter for argu. 
ment whether the deoision in Narasimma. v, 
Lakshmana (.) does not, if I may say so 
‘with respect, mix up the rights fiswing ‘to 
the landlord from abandcnment of the holding 
by.the tenant with the rights flowing from 
the aurrender or relirquishment of the 
‘holding by the tenant to the landlord. I 
think that “abandonment” denotes an 
unilateral ect whioh does not neeessarily 
imply that the aet has been or has to he 
brought to the notiee of any other peraon, 
‘whereas an ast of " rélirquishment ” or 
"surrender" implies that the aet is brought 
to thenotise of the landlords. Sse Venka. 
tesh Narayan Fai v, Krishna $ Ar,un (2) and 
Balaji Sitaram Naik Saigavkar v. Bhikaji 
Soyare Prabhu (3), Adiveru Dinabhandu Pat. 
rudu v. Lokanadhasamt (4) apnd Machar Rai 
v. Ramgat Singh (5). Yet another question 


* (1) 13 М, 124; 4 Ind, Deo (х, s ) 798. 

(2) 8 B. 160; 4 Ind. Dec, (x. 8.) 479. 

(8) 8 B. 164; 4 Ind. Dec. (x. s.) 482, 

(4 6 M. 322; 2 Ind. Dec, (x. 8) 624 (F. "BY, 

(5) 18 A. 290; A. W. N, cM PUR Dec; i 
(х. s.) 899, £ DEM 
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bas to be considered, namely, whether the 
surrender or relinquishment was of a right 
or interest worth over Rs, 100 and whether 
sush а transastion, if in writing is required to 
be registered to give it validity (see sestion 
17 of the Indian Registration Ast), though 
the Rent Resovery Aot (passed in 1855) 
merely required that it should bein writing. 
A further question is, whether a surrender 
or relinquishment whieh is legally valid 
makes the landlord the owner of a distinst 
Kudivaram right in the land or whether ib 
merely extinguishes.the Kudivaram right! just 
as sub-aeetion (2) of sestion 10 of the Madras 
Estates Land Ast -merely extinguishes the 
Kadivaram. right:when the tenant leaves uo 
heir exeapt the Government and does not 
vest any distinet positive right intho land. 
lord], See also sestion 8 (1) as to-the nature 
of the right whioh а landlord obtains over a 
land in hia estate when the tenant’a interest 
is merged with the landlord's and Up2drasta 
Venkata Sastrulu v, Devi Sitaramudu (6), 
Zemindar of  Ohellapoli v. Рајаїарай 
ботала (7) and orders of reference 
to the Fall Benoh in Seoond Appeal No. 1765 
of 1918. The extinguishment of the Kadi- 
varam right һу merger or extinotion of 


the tenant’s natural heirs does not, of sourse, - 


eonvert ryot! lard into private land -and 
in a real senee, "the extinguishment” is only 
an abeyanee of the right till it is revived 
by the grant of the land toa third person for 
rent by the landlord. If the landlord dces not 
"by.the relinquishment of the tenant obtain 
for himself the tenant’sdistinst Kudivaram 
right, 16 seems to follow that he-sould not 
also отп what.is oalled an equity of redemp- 
ion in the ‘Kudivaram right where the 
tenant’s right had been subjested to a 
mortgage before the relinquishment or 
‘surrender. A landholder as such has no 
right to redeem a mortgage ereated over 
the Kudivaram right by his tenant as he (the 
landlord) e»uld not elaim to be a person hav- 
ing any interest in or charge upon the 
property mortgaged (that is, the Kudivaram 
right) and sa to fall under sestion 91, elause 
(а) of the Transfer of Property Ast (unless 
rent had fallon into arreara in whiah вазе 
he has a eharge on the land for :eecvery 


(6) 24 Ind. Cas 224; 26 M. L. Ј. 585; 88 M. 891. 

(7) 27 Ind Oas 77; 89 M. 34° at 
9 16-A,L, T, 576; (1915; M, W., N. 52 L. W, 
117. . CT 


p. 845,27 М, L.- 


of arreara under gestion 5 of the Ast.) 
The other clauses of sestion 9. are wholly 
inapplieabie, Sestion 8 of the Madras 
Estates Land Ast seams to prohibit a 
landholder from holding sycti land at 
any time under any sirsumstances as if he 
owned the Kudivaram right therein axreept' 
of sourse, in the sase of one of several 
eon-sharer landholdera. Sestion 10, slause 
(2) also makes it olear that evan when the 
owner of the Kadizaram right ina туо 
land died leaving no heirs oxaspt the Crown, 
though the Crown was by this Statute pre- 
vented from inheriting the tenant'a right 
(as it was entitled to do befare this Aet 
same into fores) the landlord did not inherit 
the right of the deseassd tenant as а 
distinot Kudivaram right, but the dead 
man's right was morely extinguished on 
his death and the landlord's right was 
only to indust any person he liked into 
the land as a tenant and that person would 
obtain the Kudivaram right under ssetion 6 
of the Act, 

I shall here refer to two matters which 
related to the course of the trial in the 
lower Oourts The appellant (1st defend- 
ant) seemsto have relied in those Courts 
on his eontention that the land besame 
his Kamatam land by the relinquishment 
of 18 7—8 and he seems not to have pnt 
forward, or at least pressed euffisiently, his 
contention that he besame the owner of 
the equity of redemption by the relinquish. 
ment and was entitled to retain possession 
as such owner till his right was extinguished 
by a decree passed and exeention proseed- 
ings taken ina suit to whieh he was himself 
made a party. Thata mere relinqnishment 
to the landlord cannot pnt an end to the 
mortgage already ereated by the tenant go 
as to prejudice the mortgagee’s right ія 
now well established. Sea  Ohotey Lal v. 
Sheopal singh (8) and Ekambara Ayyar v, 
Meenatohi Ammal (9). 


The other matter referred to is, that the 
Court of first instanee did not settle the issues 
properly on the very somplieated questions 
whioh I am considering and whish were ergued 
before as bere. The only issue framed was the 
general one, "whether the suit land belongs 


-~ 8) 9 Ind. Cas. 217; 38 A. 239; 8 hs L. J. 117. 


- . (8) 27 M, 401, 
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to the plaintiff or his predessasar in title, " 
The 3rd ground of aoneal to the lower 
Appellate Gauri was, "tha lower Court 
Shoald have framed the most important 
issus in the suit regarding the relinquish. 
mont of ths suit land ia beie fayour 
pleaded by the dafandants, аз also with 


regari to the Kamatem nature of the guit. 


land as sontended for by the datosdants, ” 
The lower Appellate Court alao dil not 
frame all the: necessary questions for eon. 
sideration and the-sesond point framod by 
it was," whether the land was relicquished 
aod whether’ the relinquishmsnt thereby 
gives the Zimiadar ап absolnte righ; in 
the land.” Oa that quastio-, while it 
eame to the eonelasion thas the Zomiadar 
did not get the absolata right in the lind, 
it held that he asquired aright in the 
Kudivaram subjea! to the prior mortgage, 
and it at onse rushed to the sonslusion that 
the deeree aud ths sals prosesilinga in the 
guit of 1908 to whieh the Zimindar was not 
made в party were also binding upon bim 
and hense he sould not retain possession. 
Wanat definite right the Z mndar got by the 
ryot’s raliaqaizhmait (if tras) has oot basa 
properly eonsidered and deadsd by the lower 
Appellate Court. 

Tne respon’eni’s learned Vakil (Mr. 
Rimadas:) attempted to suoport the decreas of 
the lower Appellate Oourt by raising the 69n- 
tention that the relingishment itself to the 
landlord, if trae, was wholly invalid as it waa 
made afcer the tenant had aarvad ont а mort 
gage ont of tha tenaney right in favour of a 
stranger. He relied upon Sir B»^ashyam 
Iyengar, J.'sfdícum: in E&ambara Дуул" v. 
-Meenatchi Ammal (S), The learned Judge 
was oonxderinz tha proviso to aestion і2 of 
‘the old Rant Rasovery Ast of {86> enaating 
that tenants shall ba allowed to relicquish 
their lands at the end of ths revenue year 
by -a writing to be signad by them in 
the presense of witnesses or at any other 
time if the landlord is willing to assept 
the relinquishment, I might ‘add here 
that in the eorrasponding sestion 142 of 
the Madras Bates Land‘ Ast, the words 

' by a writing to be signed in the presense 
of witnea-es " does not appear, but seoiion 
150, slanse (1), whieh sneaks of tha laade 
holder refusing to тесе; e a notise of the 
relirquishment given under. sestion 149 
and seetion 150, slanse (2), which speaks of 


tander af sash notise alairly imply that tha 
notias should bas in writing th muh it nest 
not bs attested by witnesses (The omission 
of th: worda "sy почва in writias” in 
Se*tion .49 aesms to be a elsrioil ovar. 
sight ^n the part of the Ligislatnre). In 
supasstim with tha might of the garent 
nodar the Rsot Recovery Aot of 1945 to 
relieguish sha laud «yas egninad taa will 
of the landlord, bhe Isarned Jadge (Bhash- 
yam Aigangar, J.) remarked “whon the 
lasd relingaiehed is burjensd with -suah 
an insambranse, the relinquishment' itself 
тву he inoperative to terminate his ae 
bility as terant to the’ l-n@holder. until 
the ino3mbhran:e возев by : fi ixiono of time 
ог ia otherwise discharged by the tenant. 
{Shan Das v Ва! ВЫ (10) and Ви» 
Prasvli v. Sheo Dhian (11)]” The learned 
Jadge did not lay down that the: relin- 
qaishment was void but he seams only 
to point that the right ani privilege to 
relinquish given by the Statute evan 
against the will of the landlord eannnt 
Ъз exeroised so as t» put an end to the 
tenansy if the. insumbraroa: eroatdd had 
noi been extinguished before the relin- 
qiishmant and the landlord refused to 
reacgnise the relinquishment owing to the 
iosumbraneer'a right to bring the holding 
to sala and his eonsequent right to give 
the purshaser at Buah sale a eim to 
repudiate the landlord’s dealing with the 
relipgrished holding by letting it to whowso- 
ever the landlord shooses. I think that 
all that the learned Judge intended to 
lay cown was that the  relinguishment 
made under  sireumstanees whioh would 
not enable the landlord to desl with 
the rslinqui:.bed lard in its entirety as an 
unezeumbered holding need not be reaog- 
nised by the landlord. Take a ease where 
the tenant has suo let his bolding for 20 
years as he was entitled. to do. His relin- 
quishmant of the land when [5 yars of 
the sub-lease term bad still to run and 
the sub.lesrea was in possession, aould not 
ba allowad to orojadise the landlord who 
oight not to be made to wait.for 15 
years to exersise his power to induat а 
сеж ‘evant Тав ease in Badri Prasad v, 
Sheolhian (11) qaoted by the learned 
(10 2A 513; A. W.N. 1902) 165. 

rity) 13 AL 324 А, W. N. (1896) 103, 8 Ind. Dec. 
(м, B.: 943. e 
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Jadge in support of hia dictun laysda za only 
that a sub lesse for a ёзгт of years g.anied by 
ап оєсарапау tenant із not pat an end to by 
а relinqaishment to the laadlord by tha oosu- 
panoy tenant, 1f the landlord ehooses ia waive 
his rights and to resognise the sub lease 
(or even a mortgage) and to exeroisa the 
laudiord'a rights aesruing under the re 
licquishment subject to the sab-leasa or 


mortgage rights, | do not see there 
is anything t) prevent him from so rə- 
ogui isg the relínqaishment. Whea the 


learned Jadge says that the relingaishment 


may ba inoperative to terminate the tenants 


liability, it does not naseasarily negative the 
eonalusion that if the landlord oannsented 
: fo the termination of the liability of the 
tenant, the liability may be pit ап end to 
notwithstanding the existence of an in- 
eumbranse or в sub lease, In ordar to 
simplify matters, section t6 of the Bengal 
Тапапву Ast, while 16 says in sub aestion 
(D, "A ryct not bound by a lease or 
other agreement for a fixed period may at 
the end of any agrieul'ural year currander 
his holding,” adds in snb-restion (6), “When 
a holding is subjest to ап insumbrance 
secured by a registered instrum»nt, the 
surrender of the holding shall vot be va id 
unléss it ts made with the consent of the 
'lanalord and the ancumbrincsr,’ ber, 
. ‘sttbeseotion (7) ssys: " Save as is provided 
‘in the last foregoing sestion nothing in 
this seefion shall aíffeot any arrangement 
by whieh а ryof and hia landlord may 
arrange for the surrender of the whole or 
a part of the holding." Thus, under snb. 
aestion (6) of section 56 of the Bengal 
Tenanoy Act, the eonsent both of the 
landlord and the ineumbranser are neses- 
sary to шеке valid the surrender of a 
holding whieh ‘ia snbjeet to an insumbranse 
sesured by a registered instrument, Bat 
as section 149 of the Madras Estatos Land 
Ast contains no similar provisions, I do 
not think that 16 бап ba argued that the 
relinquishment itself is wholly invslià bee 
eause it is subjeet to an insumbranse at 
the time of the relinquishment which is 
the eontention put forward by Mr. Rama. 
-dosa on the strength of the short obiter 
dicium of Sir Bbashyam Iyenger, J., already 
quoted. : 
. in the result, I am of opinion that 
this second appeal cannct be eatiatastorily 


disprsad of until some of the material 
questions arising in the assa ara datinitely 
formulited sud findings obtamed from the 
lower Court on those questions, both partics 
béing at liberty to adduce further eviderise. 
Those questions are :— 

1. Did Venkavysa relinquieh the landa 
to the ZsmindarP When did he do so? 
Did he relinquish it in the manner pro- 
vided for by sestion 12 of tha Ront Re- 
covery Ast (Aet Vill of 3865)? Even if 
there were defests in the mede, time and 
sharaster of the relinguishment, did the 
Zamindar sonrent to the relinquishment and 
to the nutting an end of the tenaney P 

2. Was suoh а relinquishment binding 
on Yenksyya and the undivided en-pireeners, 
if any, of Venkayya's family’? Was it made 
by registered instrument? If not, was it 
invalid on that aesount Р 

3. Was tbe holding not Venkayya's ane 
sestral rroperty ? 

4. Who were the defendants in the suit 
(Original Suit No. 229 of 1506) Р If they 
were the undivided во-рагевпега of Ven- 
kayya, was the relinquishment bindine on 
them or had they eonsented to tush ree 
linquishment and had their interests in the 
holding been extinguished before they were 
made parties to the suit Original Suit 
No. 22 of 1906 P 

5. Was the late Sri Raja the owner of 
the Kudivaram right in the lands at the 
time of the suit of 1906 and had he by 
the relinquishment, (supposing it is true 
and valid) or in any other mode become 
the legal owner of the Kudivaram and 
could he legally besome sneh owner not- 
witbstanding his statua as Zamindar ? 

6. (The Oourt would have to sonsider 
the effest of the provisions of the Madras 
Estates Land Act alrsady referrel to in 
soming to a sonelusion on this point). 
Was the Zamindar entitled on the date of 
the suit of 1906 to redeem the mortgage 
created by Venkayya? Findings should 
ba submitted within six weeks from re. 
eeipt of resords in the lower Court and ten 
days are allowed .for Gling objections, 


Naving, J.— I agree with my learned 
brother that we must have findings on the 
iseues settled by him, and reserve my opin- 
jon on the points of law until argument 
оп the ndings returned, 
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In sompiianse with the above order, the 
Subordinate Judge of Bezwada submitted the 
following 


. FINDINGS3.— Theo issues I am salled upon 
to find are :— 


. L—Did.-Venkayya relinquish his landa 
to the Zamindar? When did he do so? 
Did he relinquish it in the manner provided 
for by sestion 12 of the Rant Resovery 
Ast VIJL of 865? Even if there were 
defeots in‘the mode, time and oharaeter of 
the  relinquishment, did the  Zamindar 
consent to the relinquishment and to ths 
putting an end of the tenansy ? 


, iL— Was sush a relinquishment binding 
оп Venkayya and the undivided so paraeners, 
if any, of Venkayya’s family ? Was it made 
by a registered insirument?- If not, was 
it invalid on- that aeaoun: Р 

11. Was the holding not. Vonkayya’s 
‘ancestral property Р 

1V.—Who were the defendants in the 

snit (Original! Suit No. 229 of 1906) on 
the. file. of the Court of the Distriet Munsif 
of Bezwada?- If they were the undivided 
.so:parceners of. Venkayya, was the relin- 
<quishment binding on.them or had they sou- 
sented to aueh relinquishment and had 
their interests in the holding been ex- 
tinguished before they were made parties to 
;the anit Original: Suit No. 229 of 1906 ? 
. V.—Was the late Sri. Raja, the owner 
of the :Kudivaram right in the lands at 
‘the time of the suit of 1906 and: had he 
Љу the .relinquiabment (supposing it is trua 
.and valid) or in any other mode besome 
the legal owner of the Kudivaram and eould 
the legally, besome such owner notwithstand- 
ing his status as Zam'ndar? and 

ҮТ,--Ұав the Zamindar entitled оп 
„the date of the suit of 1906. to redeem the 
mortgage oreated by Veukayya ? 

2.. The 1 issue. The defendants’ onne 
ів that Venkayya  relinquished the lands 
Binee- Pasli: 3307 and in support thereof 
they have now  prodused and exhibited 
Exhibit V, dated 2nd, Febrnary 1897. 
The ехевпіїоп of this dooument has be:n 
.proved by-.the two deferca witnesses -(ex- 
amined after remand) and І see no reason 
to disbelieve their testimony. I find Exs- 
;hibit-.V. is & genuine and trus. Gosument, 
d. therefore, decide. that Vertkoyya did rg. 


‘to show that ths 


‘Venkayya and his 0o-pareoners. 


linquish the lands to the Zemindar on 2nd 
Fabrnsry 1897 (of coms83, to some into 
айва} at the end of that Fasli 1306). 

8. Sestion 12 of the Rent Reeovery 
Ast (Ast VIII of 1865) runs thus :...... Pro- 
vided always that tenants shall be allowed ta 
relinquish their lands at the end of the 
revenue year by a writing to be signed by 
them in the presence of witness or at any other 
time if the landholder is willing to acaept 
the relinquiahment.” 

Tne relinquishment in question is in 
writing, but there is nob elear evidence 


‘to show that it was signed in the pre. 


sence of witnesses,. In so far as the evi- 
densa of defendants’ Ist witness goes, 
this ‘dooument was-not signed (mark affixed) 
in his presence. 

The second attestor. was uot salled and 
the writer (defendants’ 2nd witness) has 
stated nothing on this point, So I must 
hold that here was defeat in tha 
mede, . 

But there is evidenes enough on reeord 
Zismindar did eonsent 
to the relinquishment and put an end to 
the tenanoy. Тһе: defendants  sesond writ. 
ness has stated that orders were issued 
to the effest that the lands should bs 
romoved from the ‘Seri’? headin the ав. 
sounts and entered in the ‘Kamatam’ head 
and it was aosordingly dove. The lands 
wero leased as ‘Kamatam lands’ under 
Exhibits I and 1У and have ever -been 
in the possession of the Zemindar. This 
is admitted: by almost all the witnesses for 


„Ње plaintiff. 


4, The 11 tssue.—The dosument is not 
registered. But I bold it is: not invalid 
on that aesount, Section 12 of Aet VIII 
of 1865 did not require registration, The 
Lim/tation Aet of 1854 was already in 
forse by then and if the doeument was 
required to be registered it would have 
been so stated in the Aet (VIII of 1895). 
The decision reported ss Rangayya Apps Hat 
v; Ratnam (12) supports my. desision. 

5. The relinquishment whish was de. 
festive (vide paragraph 3 supra). was binding 
on Venkayys, sinse it was assepted by 
the Zamindar and sated on by him and by 
(The 
rights of the co-parseners will be eonsider- 


‘ed in Issue IV), 


‚ (12) 20 М. 893; 7 Ind. рес, (x. в.) 278," 


Vot; LEVI) 


‚ 6. Ths IIT issus—Thera із no evidence 
worth the nams for the ‘defendants to show 
that the land is not Venkayya’s anoestral 
property. On the other hand, the defense 
evidenee goes to strengthen the plaintifi’s 
aaee that the property is anoestral So 
I desido the poirt against the defènd- 
ants, 

7. The IV iisue,— Тһе defendants in Origi- 
nal Suit No. 229 of 1906 wero  Venkayya's 
sons («de Exhibit G—extrastfrom the suit 
register: vide Exhibit Gl also which shows 
that the plaint, deeree and judgment were 
destroyed), These are, assording to the 
eviderca on reaord, the undivided sons 
of the late Venkayya. and all of them 
were minors at- the time of the relin- 
quishment, This is not’ disputed by the 
plaintiff, The sons being  mincrs at that 
time sonld not have given any sonsent to 
the relinquish ment, So the question re- 
solves itself into 'whother. tha relinquisb. 
ment by the father binds the sons’ I 
think it is binding on the sons, The 
Zemindar gave noties to Venkayya oalling 
on, him tc quit the land (apparently 
alleging that he had noright of oosupancy 


in the holding). Similar notisea -were 
served on almost all the ryot All 
of them "sent replies disputing the right 


get up by the Zemindar. Then the Zəmin’ 
dar ‘fled suits and obtained deerées against 
some. It was then that Venkayya relin- 
quished the land. It was olearly in the 
power of a manager: of a joint .Hindu 
family to- have- noted in the manter 
Venkayya did, saving the family from the 
expenses and aosts of а ruinous litigation, 
No doubt, some suits whieh were filed 
sometime after this relinquishment were 
decided against the Zamindar but that ia 
а different matter, By the timeof Exhibit 
у the "Aasmindar's sontention was upheld. 
Venkayya did. not want that a suit should 
be filed against him and he bə taxed. 
with ,sosts, So he relinquished. There ia 
nothing to show that he was eocereed, 
In my opinion, he aated prudently under 
the eireumstanses, So tho relinquishment 
is binding on the sons, It is in evidence 
that ever. sinss the , relinquishment 
ihe sona-have bad no possession and enjoy- 


msni, The  evidense of plaintiff's 6th 
witness із not entitled to any -ths least 
evadi', for his relations with the estate: 
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landa himself. 


‘I must and do find tho issue 
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are anything but friendly. So I hold that 
the interest of the sons bezame oxíingu: 
ished by the time of the suit, Original 
Suit No. 229 of 1506, 

8. The V íssue,—The Zamindar sannot 
ba said to have bseome the owner of the 
Kudivaram. Under seetion 8 (1) of the 
Estates Land Ast, tbe Zsmindar san hold 
the land only as a  landholder. Воб if 
he had enjoyed the land for 12 years 
prior to the Ast soming into forse, ? e., if 
the land had been cultivated as private 
land by the landholder himself by his own 
servants or by his labour, eto., the land ean ba 
deemed to be the landholder’s private land 
(tide sestion 183).. Bat in this ense thore 
was no ush enjoyment, The relinquish. 
ment eame into effeat in 19897. The land 


was leased for about 8 years to tenanta (under 


Exhibits: IV and I) and it was then that 
the Zamindar sommeneed to saltivate the 
So I deside the issue V 
against the defendants, 

9: TAeVIisus—lt& is contended by the 
defendants that beeauso tha Zsmindar was 
in actual phyaioal possession of the land 
by the time of the suit they are entitled 
to redeem. No authority has been shown 
to me to support the defendants’ sonten- 
tion. It may be something if that pos- 
session had matured and  ereated any 
title in the defendants. But it was not so. 
So the mere eircumstanse ‘that defendants 
were in possession (this is elearly establish- 
ed by the evidenos on rosord)  sines tha 
time of the relinquishment (and so ‘by 
the time of the suit) eannot help the 
defendants. That defendants ean hava no 
right to redeem under other oiroume 
stanees bas been laid down by His Lord. 
ship in. the remand order (judgment) 

against the 
defendants, " 





This seoond appeal coming оп -for final 
hearing, after the return: of the findings 
of the lower Appellate Cours upon the 
issues referred by this Court for trial 
the Court delivered the following 

JUDGMENT. 

Sapastva Aryan, J,—The Ist defendant (ap- 
pellant) is the Gamindar of Mirzipuram and 
the plaintiff (respondent)is ihe parahaser in 
the Court austion-sale of а sertain ealtivable 
land іа the estate, the sale having besp 
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beld in exseution of а mecrtgsee deeree 
paesed against cre P. Verksyya who was 
tbe +02 tenant of the lana till 1597, the 
mortgage suit having been brought against 
him in 1905 when he had acared to be 
tke tenant of the land. Jn 1£97, the said 
P. Venkayya abandoned the lend and the 
Z:mindar took possessiin of it and yet 
ав Venkeyya was tbe origins] moitzegor 
(the mortgage-deed being dated 1::4) he 
waa impleaded as the defendant in the 
mortgege enit of 1106 and the Zomindar 
.who was in possession was not impleaded, 
The plaintiff as the Ccurt austion- purahaser 
brongbt this suit in J¥15 in ejestment of 
tbe ist defendant, the Zmindar, who is in 
possession of the lard. 

The lower "Appellate Court held (1) 
that ав the laud was admittedly туой 
land till 1297, it could never become eon. 
yer{ed into:prvate land, because by the 
Statute Law land whieh ie aseerteined to 
‘have been st one time, however remote, 
ryott land eould never become  eonverted 
into Kamatam lend; (2) assuming even 
that эро] lend вопід be so converted by 
the Zemindar into Kamatam after relin. 
quisbment by the ryt, the mortgage oreat- 
ed by. the yot before such 1elirqoishment 
sould not be affeoted in any way and the 
sale in exeeution-of the deerce obtained 
on the mortgage sorferred cn the purshaser 
at that sale the right to hold that land 
as yoti land, 

As regards the first point, it must be 
admitted that there is a strong body of 
judisial opinion in the decisions of this 
Court in support of the view that if a 
land is proved to have opoe been туо 
land, it-could never be treated sfterwards 
as having (by any dealings by the Z-mindar 


or by the tenant or by both) been converted: 


into Kamatam land exoept in the single «a-e 
mentioned in tbe proviso to seetion 1-5 
of the Madras Hatates Land Aot, ramely, 
exeept where the landholder has by bis 
own servants or by hired labour with his 
own or hired stcek eultivated the land 
as private lend for 2 увага immediately 
before the sommensement of the Ast. in 
Zemindar of Ohellapalli v. Ra:alupatt. Somayya 
(7) that very learned Judge, Sechagui 
Aiyar, J. has given reasons in pages 249, 
350 and 351.* in support of the above 
*Pages of 89 M. —[ Ed. ] 





view. This view of Seshagiri Aiyar, J., seems 
tu have bsen &otented by abdar Ramm, J, 
and Burn, J, in Vaiagata Mallikarjuna Pras 
sada Naidu v. Henduchintula Subbluh (12). 
The lerned Chief Jaatice, howev:r, in Ze.. 
mindar of  Olellapallé vy. Hajalapati Yos 
mayya (7) held the view thata тро land 
ean be shown £3 have been es .uverted into. 
private land by evidenes of other aets than 
the asts mentioned in the proviso to section: 
185, but added that snah ev dsnae should. 
be “very lear and satisfastory;" The 
learned Chief Jastiee held farther in that 
partiealar oase that the ealling of the lands 
as Kamateam and the lettiog of thém ont 
on terms negitiving oosub:nsy right wih: 
a view to prevent the sasertion of suah 
right (even if sush letting had gone om 
from 18 5 till 1910) sere insaffisiont to 
sonvert them into private lands if aueh 
sondust of the Zsminder could be held to 
haya bsen merely colourable for the par. 
pose of defeating the rights of the ce. 
oapaney tenanta. The inelination of my own 
view is to follow with respest the opinion 
of Seshagiri Aiyar, J. In the present ease 
as the euldvation by hired servants of 
the Zsmindar sould not have began prior 
to 14 yeara before July 1:03, when the 
Madras E:tates Land Ast owme into foreg: 
(the abandonment having been only in #897), 
the land must be deemed to have воц- 
tinued to be rzof2 land, р 

On the other question whether there hag 
been а valid relinquishment, valid at least 
to the extant that the tenant lost all interest 
in the land relinquisbed, I have nothing 
to add to what my learned brother has 
said in the judgment prepared by him in 
this sae, E 

The next question for consideration ig, 
whether if the relinqaishing tenant had 
ereated a mortgage right over the Kudi. 
varam interest in the land before his ab. 
andonment and relitquishment, that 
mortgage interest also eame thon to an 
end. Oa primile, it is difiimlt to ses 
how a person after having earved out an 
in erest in favour of ano:her for valuable 
sonsideration sould destroy by his unilateral 
aet the interest во sreated іп the osher- 
person's favour, that is, without the eonsent: 


QU? 61 Ind, Cas 552,89 М. J, 277, 33 ML. T... 
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of the assignee of that interest. In Etambara 
Ayyar v. Meen:icht Annal (9) Baashyam 
Iyyengar, J., says: “It is unnesessary to 
вопвіїег arid decide in this ease tho effest of 
a relisquishment under seetion 12 (Rent 
Besovery ^ot) at the end of tha revenue 
year of his holding bya rytas it is not 
analogous to an ejeetment оп forfeiture. 
The operation of such relidquishment on 
mesne inoumbranses crestad by the tenant 
may stand altogether on a different footing 
and the Felicquishment itself, when the 
land relirquished is burdened with sueh 
an inenmbranes, may be inoperative to ter- 
minate his liability astenant to the Iandholder 
until the ensumbranoe seases by eff Ixion of 
time or is otherwise disoharged by the tenant. 
Sham Das v. Batul Bibi (10) ani Badri 
Prasad v. Sheo Dhian (11), The learned 
Judge was eviden:ly eonsidering the ease 
of a relinquishment whieh the landholder 
refused ío nosept, the refusal being based 
on the &round that a mortgage interest 
had already been ereated over the holding 
and the landlord sonld not let the land 
to anothbr tenant free from that mortgage. 
The observation ‘of the Jearned Jndge 
rather shows that while, on forfeiture for 
non aosoptanoe of райаћ, a mortgage 
ioterest ` ereated prior to the frfeiture 
failed [whioh ‘was the direst decision in 
Ехотђата Agyar у. Meenatcht Атай (9)] 
а were relinquishment would ‘поё pat an 
etd to a prior mortgage, 

Holding, then, that the mortwage of 1894 
subsisted in favour of the mortgagee after 
the date of and, notwithstanding the re- 
Jioquishment of 18-7, the question is in 
whom did the right. to redeem vest 
on that relinquishment P It -seems ёз me 
elear that'it must vest in the person who 
esame the owner of the Kadivaram interest 
in the'Jard on such relipqnishment, In Ọpa- 
drasta Venkata Sastrulu v. Devi Sitaramuda (ә) 
the aiestion of tha right of an ¢namdar in 
‘the lands in’ whieh he owed only a 
Melwaram interest ‘after the’ Kadivaram 
owner abandoned or relinquished his 
K:divaram interest was eonsiderel by me, 
My  eonolusion was that в land holder, 
‘though he owned the waste and abandoned 
lands in his ‘village in a sertain sense, 
sould not be eonsidered to enjoy the Kali. 
varam- in ths ordinary :moia without 
dirast s2ntaeb by the «eultivation of the 


25 


soil through his hired or farm servants 
I further held that when a ryoii land ia 
abandoned by a tenant, it might be legally 
permissible to state that the Kudivaram 
thereupon besame vest3d in а eertain sense 
in the land.holder basause tha land holder 
besame vested with the right to- grant tha 
Kulivaram right to any other per«n ha 
liked 'after the abandonment by the former 
tenant of the said lands, [, howaver, add- 
ed that the vesting of the Kadivaram in 
that sensa in the land-holder till he grant- 
ed it to a new tenant could not seonvert 
ryofi land inta private.. land. Having 
fucther ednsidered the matter, I яве na 
suffitient raison to-shanga my above view 
that thé Kiidivaram іп. the abandoned 
holding might bs deemed to bas0 ne vested 
in the land holder for some legal purposes 
till the-land holder industed a new tenant 
ints the land, It follows from what I 
have above stated that the mortgage anit 
whieh was brought іа 1906 against a 
person who hai eeased to ba the owner 
of the right to redeem, namely, Р, Ven. 
kiyya, was wholly missonuseived,.that the 
Ziminiae woo was then tha only person 
who could іа. а limited sense represent the 
Kudivaram interest’ (though he may not 
be said to ba its owner ia ita fall sense) 
aod who was, therefore; entitled to redeem 
the mortgag» was the propae party to hava 
been impleaded- as tha defandant in the 
suit for sale by the mortgiges, and that 
as he was not made a party .to that 
suit the ‘dasréa ‘for sie and the 
sale in exeeution held theraunder Бопай 
neither the lands nor the Zimindar aad 
that -the plaintiff (purshaser iu the Court 
austioa sala) в›п14 not, therefore, miintain 
the present suit for potseasion ‘having 
obtained по titla to the Kadivaram right 
by his purehase in the desree pawai in 
the said missonsieved suit, Тав Sibordi- 
nate Jadge’s desres mast, therefore, be 
reversad ‘and that-.of the -Distriet Малай 
restored ‘with eosts here andia the lower 
Appellate Coart.. 

| Narg, J.—Tha Rant Reeovary Aat of 
18:5, sestion 12, givas to а tenant a right to 
ralingtish his holding and І am olear that 
he sannat erente an interest ia his estates 
that will oparate ta destroy that right bat 
that all sash faterasts ace sabjast to saeb 
right,- Batin dealing with the fasta of thig 
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ease wo’ have first to decide whether there 
was a valid relinquishment. The lower 
Appellate Court has found that there was no 
writing in the presenee of witnesses ав 
provided for in the first sentenoe of the 
proviso to cestion 12 of the Rent Reeovery 
Aet and we mast aesept that finding, He 
finds, however, that there was in faot a relin- 
quishment assepted by the Zemindar and 
asted on by him and by Venkayya and his 
€o-parseners whish amounts to an abandon- 
ment in pursuanee of the relinquishment. In 
desling with similar faeis, Shepherd, J., held 
in Narasimma v. Lalshmana (1), that relin- 
quishment, aeeeptanee and abandonment 
operate to terminate the’ estate of a tenant; 
while Muthusgmilyer, J., went even further 
and held that а mutual contrast from whieh 
& surrender in fast migbt reasonally be 
inferred was a valid relinquishment, I see 
по rescon to differ from his ruling, given 
many years ago, and hold that there was a 
valid relinquishment, The important questicn 
remains, however, what was the effeet of 
that relinquishment ard the subscquent 
dealings with the land by the Jandlord cn 
the mortgage right of the original mortgagee 
in the hands of the present plaintiff suing in 
1915? The plaintiff is the assignee of the 
avetion-purehaser of the land sold in exeeu- 
tion of the mortgage-deeree in 1909 and 
elaima as owner of the land ќо reeover pos. 
session of it from the Zemindar to whom it 
was relinquished. Tho relinquishment was 
fn 1897. In the same year the Zemindar 
purported to lease the land to the same 
tenant as Kamatam for a term of three years, 
In 1900 it was leased to a stranger for 5 
‘years a8 Kamatem. In 1905 the land was 
eultivated, by the landlord as private land. 
In 1506 the mortgagee brought his suit 
against the original mortgagor ignoring 
the Zemindar who was in possession and the 
-mortgagor’s interest was sold in 1£09, On 
those fasts the first question seems to me to 
be, what became of the Kudivaram interest 
‘after the relinquishment and on tke lease as 
Kamatam inthe same year. It was desided 
Yn Ekambava Agyar v. Meenatchi Ammal (9), 
that ejestment of a tenant by a landlord for 
refusal to авверё a proper paita extinguished 
ell mésne incumbranses just as forfeiture of 
а lease-hold interest extingnishes-all ineum- 
Pbranees under seetion 115 of the Transfer of 
(Property Aet, though the Court is eareful 


to point out -(uide page 408) that а not 
with a right of otoupaney is not a mere lease- 
holder, but the Court expressed no cpinion 
as to the effisasy of a relinquishment under 
section 19 where mesne ineumbranees have 
been ereated by the tenant, I have already 
expressed my opinion that thestetutory right 
of relinqnishment eannot be made inoperative, 
but the other question stillremains. It was 
held by my learned brother in Upadrasia Y'en- 
kata Sastrulu v, Devt Sttaramudu (6) that on 
abandonment Бу a ryot with oseupansy right 
the Kudiyaram did not vest in the Jand-lord 
in such в manner as nesessarily to eonvert the 
land into private land (vide page 895) and in 
Adusumullé Suryanarayana v, Achhutta Polan- 
па (14).£hat surrender and abandonment were 
not amethod by whish the'Kudivaram interest 
san be acquired by virtue of the exception 
to sestion 8 of the Madras Estates Lind 
Aet, Agreeing with this view, I would kold 
that the Kudivaram right in this land wag 
in abeyanee until it same into existenee 
again by admission of а new ryof and eon: 
tinued in abeyanes as long as the landlord 
did and could їп accordance wtth law treat 
the land as private land, Under sestion 6, 
Bub.sestion (2) of the Madras Estates Land 
Aet if ossupaney right land is surrendered 
after the Aet and a tenant is admitted to 
possession within 10 years of sush surrender, 
he aequires a right of ossupanay. That ів 
to say, the Kudivaram: interest is revived in 
him irrespestive of the faet that the land 
might have been eultivated by the landlord 
himself for 9 years; but we have to consider 
the esse of land whish was treated aa 
Kamatam prior to the Act. It was held by 
Seshagiri Aiyar, J., as I understand the 
learned Judge, in Upadrasta Venkata Sastrulu 
v. Devi Sttaramudu (6), and in Zemindar of 
Chellapall v, Bajalapati Somayya (7), that, 
exsept in the ease spesified in the 
proviso to section 185, no land , ean, 
after the passing of the Madras Estates 
Land Aet, ever hava been sonverted into 
private land besause of the retrospeotivé 
operation of seotion 8, snb-aeotion (1) and that 
view has been pressed strongly on us. The 
learned Chief Justiee has distinstly negatived 
it in the latter sase and, sitting with Ayling, 
J., bad deelined to вовері it in Ohintam 


(14) 23 Ind, Cas, 339, 88 М. 608; 26 M, L. J, 98 
16 M, L. T. 268, 
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` Reldi-v.’ Rajasagí Appala Nurasimha Raja 
- Qaru (15). I agree with the Chief 
. Justios that the words “but shall hold it as a 
land-holder” do not necessarily imply that it 

. remains ryoti land, and I am also of opinion 
: that surrender is not an operation by whieh the 
entire interests besome united “otherwise.” 
I might add that where so large a proposition 
is eontended for as that the sonversion of 
osaupaney land into private land sinee the 
Permanent Settlement is, sinss the Madras 
Estates Land Ast, retrospestivaly inoperative, 
very definite language must bs relied on and 
the language used in this sestion falls far 
short of that requisite. Їп my opinion, the 
view expressed hy Seshagiri Aiyar, J., in the 
two eases referrad to should not be followed. 
I now turn to sestion 185, This land 
$learly does not some within the proviso 
to seation 185. So, it is presumably not 
private land but at the date of the suit 
. in 1915 it was being sultivated by the land. 
lord himself and had been so cultivated for 
10 years. 
snit, the land was being eultivated by the 
landlord. It is found that the lands are 
. Surroundéd by the Kamatam lands of the 
Zomindar and it is admitted that in 1897, 
eleven years prior to the passing of tha Aat, 


they were let 4s Kamatam lands and son- . 


- tinued to be so lef until 1905 when the land. 
lord took them under personal eultivation, 
in my opinion, 16 is now too late to oontend 


suosessfully that the lands are not the pri- ` 


vate lands of the Zemindar, whatever might 
have been the result if the mortgages had 
brought his suit on his mortgage against his 
mortgagor in 1897 when the latter took the 
lands on lease in 1&97 direetly after his 
Surrender, What would ba the effeaton the 
mortgage right if the lands ever bssame туой 
again is a question I do not propose to воп. 
sider, I think it enough to say that the land. 
lord, not having been a party to the mortgage 
anit І do not deside that he aould have been 
made 8 party), is not bound by tha desree 
' and being himself in possession of hia Каша. 
fam lands cannot be ejested, I would, there. 
fore, dismiss this suit with costs throughont, 





This aesond appeal having been set down 
to be spoken to on the 28th April 1921, 


the Oourt - (Sadasiva’ Aiyar, J.), delivered ` 


the following 
(15) 27 Ind. Cas, 50; (1914) M. W. М. 766, 
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. JUDGMENT.—When pronounsing judg. 
ment, wa omitted by oversight to moution 
what wa had resolved and expressed sur 
intention to do daring the sourse of the 
avguments, namsly, to allow the memoran- 
dum of objestions in respast of desreeing 
possession of Item No. 2 with mesne profita 
(Rs. 36) against the defendants who arein 
possesion thereof, and we intended that the 
suit was to ba dismissed and the Distriet 
Munsif's desree resorted only аз regards Item 
No.1. This omission in the judgment will 
ba aonsidered as supplied on the above lines 
and the memorandum allowed to that extent. 
The Distriet Munasif will, of soursa, be entitled 
to pass supplementary deeraa after enquiry 


‚вв regards future mesne profits, 


М, б, Р, 
Appeal accepted. 


Even at the date of the mortgage |. 


LAHORE HIGH COURT. 
Szcoxn Огут, Apprat No. 2307 or 1917. 
November 5, 1521, 

Present :— Mr, Justica Chevis and 
Mr. Justíes Harrison, 
JAWALA DAS AND AXOTHER— 
PLAINTIFFS— APPELLANTS 
veraus 
HUKAM OHAND AND OTHERS — 


DxrExDANTS— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Arts. 84, &5— 
Open, ‘current and mutual account —Balance struck, 


effect of. 


. A guit to recover the balance due on cross. 
transactions in which each side supplied the other 
with goods in kind is governed by Article 85 and 
nob by Article 64 or Article 57 of Schedule I to the 
Limitation Act. гр. 388, col. 2; p. 389, col, 1.] 

Jas Ram v. Attar Chand, 80 Ind. Cas. 491; 18 P. R. 
1916; 178 Р, L, К, 1915; 118 P. W. R. 1915, followed. 

Àn account does not become closed whenever & 
balance is struck, | p. 888, col, 2.] 


Sesond appeal from a deoree of the Dis. 
triet Judge, Shahpur, at Sargodha, dated the 
12th May 1917, rsversing that of the Sub- 
Judge, Sesond Olass, Sargodhs, dated the 
13th November 1916, : 

Mr. Nanak Ohand, for the Appellants, 

Mr. Mukand Lal Puri, for the Responds 
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JAWALA DAS €, HUEAM OHANP, 
JUDGMENT.—The plaintiffs in this aase 


" aub for à sum of Re, 2,270 whioh they claim 


to be due to them from the defendants. 


' There have been mutual dealings between tho 


` parties, eash side supplying the other with 


, eertain gooda.. 


1 


The assounts were made up 
, from time to time and on the 19th Baisskb, 
` Sambai, 1962, & balanee for Rs. 1,712 was 

struck i in favour of the plaintiffs, A later 
` balanee for Rs. 1 ,718 14.6 was struek in 
. favour of the plaintiffs on the 15th Jeth of the 
same year, This amount was the same as 

‘that dde on the forniar balanse of the 19th 
. Baisakh 19 2 exoespt that Re, 6.14.6 were 
added as interest, Sings then, there have 

‘been no dealings between the parties, This 
suit was brought onthe 9th August 1915, fe., 
abont ten years after the striking of the last 
halaned. Tho first Court deeresd the slaim 
but the learned Оівёгівё Judge holds that the 
sasa ia governed by Article x5 of the Sabe- 
dule of the Limitation Ast and is time-barred. 
The plaintiffs appéal to this Court. 


' The period of limitation under Article #5 
із three years, and it is admitted on behalf 
of the plaintiffs.appellants that if Article t5 
hpplics to the ease ths fruit is barred by 
limitation. But оп bebalt of the plaintiffs 
16 is urged that this is .not a case of a 
mutual, open and surrent aeeount but rather 
в баев of а 610661 aeaount, and that the Artisle 
applicable is Article 64, tbe period cf 
limitation uader the Panjab Lnans Limite. 
‘tion Aet being six years, On the 2>th 
August 1909 the defendants applicd to be 


‚ deslared insolvenis and they then showed the 


debt, whieh is the subjeet of the present snit, 
in their list of liabilities. Ооаове] for the 
reepondents admits that if the „period of 
' limitation applicable to the enit is six years, 
. this asknowledgment made by the defendants 


' in 1609 would bs sufisient to renew limita- 


. fore, іх whether. the 


+. ruling, however, - 
» 5o beat all parallel to the present ease, fcr 


it was a ease in which the ascount consisted ‚ 1915; 118 P. W. B, 1915. 


tion under sestion 19 of the Ast. 
The-only question for cur decision, there- 
Artisle, applieable ів 
Artisle £5 or Article 64, Mr. Nanak Chand 
relies mainly оп. the «ase publiahed as 
‹ Ishar Des v. Harkishan Das (i), 
does not seem to ов 


solely of loans by the plaintiff to the defend- 
(1) 85 Ind, Сав, 677; 148 P. W. В. 1916; 7 P. L. R. 
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ants who made re.payments in the shape of 
grain. This, obvioüsly. was not a sase of а 
mutual assount but simply an ordinary Joan 
aesount. Mr. Nanak Ohand argues that in 
the present ease the. a&csouot must be 
regarded asa elosed &eaount and not an open 
asscunt from the fact that, sinee the date of 
the last balanse, no further transactions 
have taken place between the parties, The 
mere fact that the plaintiffs have allowed 
a considerable time to elapse before suing 


' eannotin any way shange the nature of the 


Éssount; nor are we able to hold that an 
assount besomes closed whenever a balance 
is strusk, Ме Nanak Chand plases relianse 
оп а paragraph in the abnve-mentioned 
raling whieh begins: "It will be observed 
that plaintiffs eue not on an open bus on а 
slosed aesoont." We note, however, that the 
preseding paragraph shows that а fresh item 
had keen borrowed and a fresh payment 
made sinee the ‘stricking of the last balanee, 


' во that no’support is here found for Mr, 


Nanak Chand’s proposition that an sesount 
is elosed whenever а balanse is struok until 
it is re-opened by fresh dealings. For the 
respondents relianee is plased on Jas Ram v. 
Attar Chand (2) whieh seems to us exactly in 
point, Thisis the ruling whieh has been 
relied on by tbe learned Distriot Judge. 
Uounsel for: the respondents elso cites 
Chittor Mal v, Behari Lal (3), which quotes 


' the definition of a mutual asscunt given in 


Ganesh v. Gyaru (4). Other rulings sited 
are Murugappa Ohetty v. Vuapurt Oheity (5) 
and Laljee schoo v. Reghconundun Бай sahoo 
(6). Inthe present case it appears віввг to us 


' tbat thea were mutual dealings and that, 


though balances were struck from time to 
time, there were merely asknowledgments 
and pot agreements to pay, and the ease is 


` опе not of а stated aseount but of a matnal, 


open and aurrent ascount, where there have 
been resiproeal demands between the parties, 
The ease ic, therefore, governed by Artiole 


' Еб апі not by Artiele 64, Mr. Масак Oband 
: aleo argued that Artiola 57 might be applied 


That “to the. sase, but this is obviously inapplicable 


(2) 80 Ind. Cas. 49"; 16 P. E 1916; 178 Р, І, В. 


(8) 4 Ind. Сав. 26:; 32 A. T 6 А.Т. J. 921. 

(4) 22 B. 606; 11 Ind. Dec. (к, з. 936. 

(5) 38 Ind. Cas. 227; 5 D, W. 364; 82 М, L. J, 636 
(8) 8 0, 417 at p. 448; 8 Ind. Deo, £x, в.) 291, 
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HABI BING REAAL ОНАЯО v, EANEIRARAH 00, LtD, 


as Artisle 57 merely rélates to snits. for 
money payable for money lent- and asn have 
no application to а o1s8 in whieh the plaintiff 
is suing to zea2var the blansa due oa eroas- 
iransastions in whish each sida supplied the 
other with goods in kind. 

Wa uphold the desision of the learned 
Distriet Judge dismissing tha suit as tima- 
ee aud we dismiss the appeal with 
aoste, ` 


а. К, ; 
` Appeal dismissed, 


оло 


OALOUTTA HIGA COURT. 
APPEAL ком O«totyAL О «рве No, 62 
‹# 1920, 

July 1, 1920. 
‘Present:—Sir Asatosh М ickerjee, KT., 
. Aeting Ohief Justice, and Justiee Sir 

Ernest Fleteher, Kr. 
HARI SING NEHAL OHAND— 
APPELLANT 
versus 
КАМКІХАЗАН CO, LTD. — 
; RE8PINDE «Ts. 

Arbitration Act” (1X of 1899), ss. 18 (1) 14— 
Arbitration -Reception of evidence in absence of party 
dffected thereby, 
Irregularity of procedure — Misconduct —Award, when 
should be remitted and when set aside. 


Where the arbitrators in а case, do not decide a 
gúbstantial question arising between the parties to 
the arbitration in the presence of both the parties 
and arrive at au ex parte decision inthe presence of 
one party the award i, invalid. (p. 892, col. *.] 

Whether an arbitration is conducted on the foot. 
ing that it is a mercantile or a.legal athitration, 
the first principles of justice must bo equally applied 
in every case 
is thatan arbitrator must not receive information 
from one side which ia not disclosed to the other, 
whether the information is given. orally or in the 
shape of documents Tp 29°, col 

In arbitration proceedings both sides must be 
heard, and each in the presence of the other ; how- 
ever jmmaterial the arbitrator may deem а point, 
he should be very careful not to examine a party 
ог а witness upon it, except in the presence of the 
opponent, [ p. #91; col 2.) : 

- Ibis both an’ ünwise and unsafe proceeding for 
an arbitrator to take proof in the. absence of either 
or both parties. [p к. 2, col 1 M 

Jf irregularities in procedure are proved which 
amount to no proper henring of -the matters in 
dispute that would be mi«condüct sufficient to 
vitinte the awari, without any imputation on the 

honesty oF impartiality of the arbitrator. [p. 392, 


eol. 4]. 
The Court may remit an award when.the arbitra 


propriety of — Principle of justice. 


Une of these elementary principles - 


tor has been guilty of misconduct in & technical, 
sense, that is, if the misconduct is of such a nature 
ag does nob disqualify him from acting or render 
itimposaible for the Court to trust him. If the 
arbitrator is gnilty of frani or partiality,or such 
like misconduct, as would justify his removal the 
Court wil not remit the award. But where the 
arbitrator has merely failed to exercise all his 
powers or has improperly exercised a discretion, 
such as, hearing witnesses or consulting documenta 
in the absence of the parties, and this has happened 
in spite of a complete absence of dishonest motive 
the Court will nob hesitate to remit the award to 
the arbitrator instead of setting it aside, [p. 392, 


ols 1 & 2.) 
‘An arbitrator is the Judge chosen by the parties, 


he hag & wide measure of discretion as to the 
manner in which the proceedings are to be con- 
ducted anda due knowledge of the whole case is to 
be brought to his mind His award will nob be set 
aside, merely because ihe Court differs in opinion 
from him upon the merits of the dispute submitted 
for his decision. Гр. 393, col. 1.] 
, Appeal against во order of Mi. Justian’ 
Rinkin, dated the 12th April 1920. | 

Sir B. C. Miller and Mr, Pearson, for the 
Appellant. | 

Mr, W. Gregory, for tha Respondents, 

JUDGMENT. e 

Moorersse, Acre, C. J.—This is an appaal 
against the judgment of Mr. Justieo Rankin 
in the matter of an applisstion to set aside an 
award, . : 
Oa the 28th August 1919 the appellants 
agrsei to sell to the respondents 5,000 
balss of jnte of what has been ealled the 
Narainganj mark. Tae eoatraob contained 
an arbiration elause in the following terms: — 

“Any dispato arising out of thia contrast 
shall ba referred to tha arbitration of the 
Bangal Chamber of Commeros whose desi- 
sion shall ba aesepted as final and binding on 
both parites to this contrast." 
he -sase for the apoellants is that, between 
the lst and 30th Saptembsr 1919, they 
delivered to the buyers 2,494 bales of jute 
of the sontract mark assortment and quality, 
whieh ware roseived by them. The buyers 
ware apparontly not satisfed with the quality 
of the jute and on the lith Ssptembec 1919 
raferred the matter to the arbitrators without 
any notiee to the plaintiffs. On the 17:5 
September 1919, the Registrar of the 
Arbitration Tribanal of the Chamber intimat- 
ad to the appellantes the objestion taken by 
the buyers. On the next day, the appellants 
replied that they, had reseived na complaint 
from the buyers aud dented that thera was 
азу  2a39 f:r arbitration, After some 
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worrespondence, not material for the decision 
„ОЁ the questions raised in this appeal, the 
Registrar sent the following letter to the 
appellants on the 6th November 1919:— —— 

: "T am instrueted by the Court whieh has 
been constituted to adjudicate on the above 
dispute to request you to  seleet in 
eonjunction with Messrs, Jardine Skinner & 
Co., Managing Agents, Kankinarrah Oo., Ld., 
ten bales from the 1,275 bales in dispute, five 
bales Ёо be selested by yourselves and five 
bales by Messrs. Jardine Skinner & Оо, 
The bales must be here at 10 o’alosk on 
Saturday the 8th instant, Should you refuse 
or neglest to seleet your portion of the 
bales in fime to enable Messrs, Jardine 
Skinner & Qo., to sand them here on the day 
and at the hour mentioned, Messrs. Jardine 
Skinner & Co, have been informed that they 
will be at liberty ёо seleet the whole ten bales 
themselves and send them here, You may 
identify the bales here at 10.80 A, M, on 
that day," : 

Onthe next day, the sellers replied as 
follows: "With referenee to your letter 
No, 21914, dated the 6th instant, we are to 
submit to the  Oourt whish have been 
. eonstituted to adjudieate on the above dis- 
pute that our representatives went to selest 
bales, cut of the lot ofi 1,275 bales, as 
advieed by the Court, and they found only a 
mixed lot sontaining about 150 to 200 
bales of the mark in dispute. They politely 
but persistently requested the mills authorities 
to show them the lot of 1,275 bales in 
dispute whieh they refused .and failed to 
do; thus they were notin a rosition to 
felest bales ат required by the Court, In the 
cirsumstanees, we would submit to the Oourt 
to postpone the arbitration for the present 
and ta find out the lot in dispute so that 
we can celest the bales for their inspeetion. 
If in epite of our this eubmiseion to the Court, 
it proceeds with the arbitration, we would not 
Ље bound by the Conrt’s award whieh will be 
based on inadequate and one-sided evi. 
denee." 

. It appears on the 6th November 1919 
the Registrar had aleo sent a letter to the 
buyers in tha following terms :— 

"I am instrneted by the Court whioh has 
been eonstituted to adjudieate on the above 
dispute to request you to selest, in sonjuns. 
tion with Messze, Harising Nehal Oband, 
b:n balee frcm tke 1,275 bales in dispute, був 
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bales to be selested ‘by yourselves and five 
bales by Messrs, Harising Nehal Ohand. 
The bales must be here at10 o'slosk on 
Saturday next the 8th instant. Should 
Mesars. Harising Nehal Chand refuse or 
neglest to selest their portion of the bales in 
time to enable you to send them here on the 
day and at the hour mentioned, you will ba’ 
at liberty toseleet the whole ten bales yonr, 
selves and send them here." К 

To this, the buyers replied next day as 
follows :— 

"In asknowledging reseipt of your letter 
No. 21915 O of 6th instant, we bag to advisa 
you that as Messrs. Harising Nehal Ohand 
have refused to selast bales for arbitration ex 
the parcel in dispute, we have exereised the 
authority granted us in your. letter under 
reply and have to-day despatehed 10 bales 
of our own selesting to the Chamber for 
favour of arbitration.” 


lt now transpires that the arbitrators did 
not sommunieste ío the buyers the reply 
reesived from the sellers on the 7th November 
1919, in whish they alleged that they eould 
not make the seleetion sa dirested by the 
arbitrators, as they were not allowed by the 
buyers to have .&2gess to the 1,275 bales. 
Nor did the arbitrators commnnieate to the 
sellers the reply reseived from the buyers. 
On the other hand, they aesepted the ten: 
bales seleoted by the buyers and ealled upon ' 
the sellers on the 14th November 1919 to. 
identify them: Р 

“1 am direoted to give you notice іо identify, 
on or before 2 Р, м, to-morrow, Saturday, the 
15th November, the tan bales -whigh have 
been sent here by Messrs. Jardine Skinner 
& Co., from the parsel in dispute, failing 
which the bales will be inspested for purposes 
of the arbitration," 


The sellers protested against this prosedure 
and deslined to be a party to the arbitration 
proceedings further. Ultimately, the arbi. 
Srators made an award on the 26th November 
1919, holding that the quality of the jute 
was not equal to the standard of the mark, 
and directing the sellers to pay to the buyers 
an allowance of Rs, 31,875 on the 1,275 bales 
in dispnte, The award was filed in Court on 
the 19th January 1920, On the 16th Mareh 
1520 the sellers made an applisation to 
haye the award set aside, whieh has been 
refused by Mr, Justiee Rankin, On the 
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present appeal, ws ave been invited to 
set aside the award аз improperly made. 
In our opinion, the award must ba re- 
initted to the arbitratora for ra-sonsideration 
under sestion 13 (1) of the Indian Arbitration 
"Aet. ` 

From the eorrespondenes already sef out, 
it appears that onthe 7th November 1919 
the sellers alleged that they were unable to 
saleat Sv» bales as dirested by the arbitrators 
from the 1,275 bales in dispute, bssause 
the sollers allowed them  nase:s to only 
150 or 200 mixed bales. The buyers, on 
the other hand, intimated to the arbitrators 
that as the sellars had refused to selest 
the bales, they had exeraised the option 
allowed to them and had selestel all the 
ten bales. Oonsequently, there was at that 
stage, a substantial matter in. ecntroversy 
between the parties, namely, whether ar 
not the conduct of the buyers made it 
impossible for the sellers to sarry oub the 
instruetions of the arbitratora, This ques. 
tion should have been desided in ths presence 
of both the’ parties eonserned, after the 
: raspective allegations of the sellers and the 

buyers had been intimated, each to the 
other. Now, it may be sousaded, as stated 
by Lord Halsbury ia: Andrews v. Mitchell 
(L) that although we mast not insist upon 
' а too minute observanse of the regularity of 
forma among persons who naturally, by 
their edusation or by their opporiunities, 
eannot be supposed to be very familiar with 
legal prosedure, there are some prinsiples 
of justice which it is impossible to dísrogard, 
Whether the arbitration is eondusted ou 
the footing that it is a mercantile or 
& legal arbitration, the first prineiples of 
justiee, as Lord Langdale, M. R. put it in 


Harvey v. Shelton (2), must be equally applied : 


in every ease. Ono of these elementary prin- 
siples is that an arbitrator must not receiva 
information from one side whieh is not 
disslosed to the other, whether the inform. 
ation ia given orally or in the shape of 
dosuments, though therule has sometimes 
been ignored by mereantile arbitrators, whose 
awards have on this ground been set aside: 


"E 


(1) (1505) А. C,78 at p. 80; 74 L, J. К. B. 883, 91 
L. T, 537 


'(2) (1844) 7 Beav. 455; 13 L. J, Ch, 468; 49 Е. R 
214]; 64 В, Е, 116, . e~ , 


Matsony. Trower (3), Brook, In re (4), Camille 
Eitzon and Jewson and Sons, In re (8). 


Tha validity of the prosssdinga in this 
ease must, sonsequently, be tested in the light 
of the well-established dostrine that in 
arbitration proseedings both sides must be 
heard, and eash in the presenes of the other, 
however immaterial the arbitrator may deem 
a point, he should be very earaful not to 
examine a party or a witness upon ib, 
exsept in the  presense of tha opponent. 
This role was formulated by Lord Eldon 
in Walker v. Frobisher (6) where he set asida 
an award ou the ground that the evidanaa 
had bsen improperly admitted, and observad 
that even though thearbitrator awora that 
the evidense ressived hai hai no өЁэзё on 
his award, no Oour$ would parmit him to 
deside so delieate a matter as whether a wit- 
ness examined inthe absente of ons of the 
partiea had an inflaenée on him or not. The 
name view was adopted by Lord Danman in 
Dobson у. Groves (7) and Plaws and Middleton, 
Inve (8). In Drew v. Drew (9) Lord Oran worth 
followed tbe rule, laying down that an arbit- 
rator miseoneeives his duty it he, in any the mi- 
nutest respest, takes it проп himself to listen 
to evidence behind the baek , of a party who 
ig interested in eontroverting it or is entitled 
to eontrover& it. Lord Eldon and Lord 
Cranworth thus eonsurred in the view that 
the prineiples of universal jastiss require 
that the person who is toba prejudieed by 
the evidenes ought to be present to hear 
it taken,’ to suggest aross examination or 
himself to eroms-examine, and to be able 
to find evidenee, if he oan, that shall meet 
and answer it. It is indeed indispensable 
to the impartial administration of justise 
between the parties that both should ba 
present when proof is bsing led by either; 
the same rule applies to an inspestion or an 
experimental test whish are regarded ag 
praetieal proof: Paterson and Son v. Oorpora- 


в) (1824, В. & M. 17; 27 R. R. 725. 
(4) (1804.8 1 С.В. (N.s) 403; 38 L. J. O. P. 246; 
зо Jur, «x. s.) 704 10 1. T. 378; 143 E, В. 1184 139 


Е. R. 547. 

(8) (1898) 40 Sol, Jou. 439. 

(6: (1801) 6 Ves. 70; 5 E, R. 223; 31 Е. R. 913, 

(7) (1844) 6 Q B. 637; 14 L. J.Q. B. 17; 8 Jur, 
86; 115 E. В. 289; 65 Е, Е. 508. 

(8) (1845) 6 Q. В. 845 14 L. J. Q. В. 133; Ө Jur, 
160; 115 E. В. 319; 66 Е. В. 572. 

(9) (1855) 2 Macq. l; 149 В, Б, 113, 
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ion ‘of Glasgow (10).' 1t is both an unwise 
aud unsafe proessding for an arbitrator to 
take proof in the absenes of either or both 
parties, These rules have been adopted and ap- 
plied in OursetytJerangir Khambattz v. Orowder 
(11) and Ganes Narain Singh v. Malili Keer 
(12). In the present ease, the arbitrators 
desided of, their own motion, to adopt a 
certain method to obiain a fa'r sample of 
the disputed goods. It is sonasivable that 
they might have adopted some other method 
equally eonvenieut or effisxeious: bat this 
mash is elear that they sould not arbitrarily 
departfrom the prosedure they had invited 
the parties to follow. Now, one of the 
parties eomplained that they had been.pre- 
vented by the other pariy from making 
the selestion in the manner direetod by the 
arbitrators, The arbitrators did not investi. 
gate the matter. Their sonelusiou that the 
buyers had rightly exereised the option to 
seleat all the ten bales was arrived at ex parie 
withont intimation to the sellers that the 
buyers elaimed this right and without oppor- 
tunity, afforded to them to sontrovert the 
allegation of the buyers, This plainly affests: 
the validity of the award, besause, as 
pointed out by Lord Parmoor in Amir 
Begam v. Badrud din’ Husain (13), it 
irregularities in prosedure are proved which 
amoont to no proper hsaring of the matters 
in dispute, that would be ^ missonduot 
enfüsient to vitiate the award, without any 
imputation on the honesty or impartiality’ 
of the arbitrator, | у 

The question next arises whether the 
award should be remitted under seotion 13 
(1), or should be set aside under sestion 1+ 
of the indian ‘Arbitration Ао, The 
appellants have urged that ‘the award 
should “be set aside -and ` ‘the mattera in 
eontroversy. investigated in Conrt. We are 
unábla to assapt this “‘sontention in the 
sireumstances of the ‘present ease, There 
ean be wo doubt that thë Oourt may remit 
the award where: tHe. arbitrator has been 
guilty of misoondnot in: ;teabnieal sense, 


that is, if: the »missondhst: is ‘of. эдеп а 


(10) (1901Y 3 Е, 24; 28 Sc, L. R. .855. 

'(11) 18 В..299; 9 Ind Deo. м. в.р 107. 
1 412) 10 Ind, Сав, 252; 18 O D.J 399... , , 

(18 23 Ind Cas, 625; 190. L. J, 492; 18 C. W. N, 
765: *8 A. 876: 1 O L. 7 2495; 12 A. L J. 537: 17 О. 
©. 120: 16 Bom. L. B, 413; 11911) M. W. N, 472, 16 
M, 1 T, 86; 27 M. L. J. 181; 1 L, W, 1016 (P: O.) 
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not disqualify him from. 
asting or render it impossible for the 
Court to trust him, If the arbitrator is 
guilty of fraud or partiality or вов like 
miseonduet, as would justify his removal, the 
Court will not remit the award. But wbere 
the arbitrator has merely failed to exereise 
all his powers or has improperly exersised а 
dissretion, snoh. ве, hearing witnesses or 
eonsulting dosuments in the absense of 
the parties, and this has happened in spite 
of a eomplete absence of dishonest motive, 
the Court will not hesitate to remit the 
award to the arbitrator instead of setting 
it aside. This is in sesord with the sourre. 
adopted in Anning v. Hartly (14) end. 
Da:enport v. Vickery (15) and with the 
opinion expresred by Romilly, M. R., in 
Tidewell, In тв (16), In this eonneotion, it. 
is important to bear in mind that Оорғів 
have been invested with statutory authority 
to remit an award, only in somparatively 
resent times, as is slear from seetion 8 
of the Common Law Proeedure Ast, 1: £4; 
even the Arbjtration Ast (Seotland)- 1894,. 
did not embody a eorrerpondirg: provisicn; 
soncequently, in many of the earlier desisions 
on tke subjest, orders were made. fcr. 
eansellation of the award under eirenm- 
Btanees in whiob, in more recent times, the. 
award would have bsen probably only. 
remntied to tbe arbitrators. To+take one 
example, when an award was remitted ly 
the Lord Ordinary .(Lord MeLaren) in. 
Rogerson v, Regerton. (17), the Court cf 
Session (Lords Mure, Shand -and Adam) 
Bet aside the order; see aleo Follick v, 
Heatley (18) and the decisions of the Honce. 
of Lords in Adame v. Ө. №. Séoiland By. Co. 
(19), Holmes Oil Co. v. 1 umpherston O.l Со, 
(<0), Edinburgh Water. Trust v. Olippen's Qil 
Оо. (21). ln the present asse, the Court 
hes authcrity either to ret aside the award. 
or to remit it to tLe arbitrators; the scla- 
questicn ir, whieh of these .alterrativea. 
should be adopted.. Although.the prosedurs. 


nature as: does 


. (14) (1858) 27 L. J. Ex. 145: 114 R. В, 1019. 
'(05) 0:61) 9 В (Eng. Tul. { 

(16, (1563, 38 Beav. 217; 140 В, Е. 04; 10 Jur, 

(x. 8.) 148; 55 E, К. 3-9. 

(17) ('8*5) 12 Rettie БЕЗ; 22 So L, В, 376. 

QR IFO. 47 Se. L R 40°, 

(19) (£90) 18 Rettio 1: 2R Sc, L. R 579. 

(20) (1591) 18 Réttie 52: 25 So. І. R. 640, 

(21) (1902) СІР. 40; 89 Бо. І. R. 880.. . 
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RABIABIBI Є, GANGADHAB VISHNU PURANIK, 


. followed by ‘the arbitrators was, -as we 
have held, irregular, there із по saggəstiop 
that they asted as they did, from eorrupt 
or improper motives, The .app»llants are, 
in view of the unfavourable result of the 
arbitration, naturally anxions з eseape 


from ths tribunal of their еһоіве,; bat that - 


is no reason why the Court should assist 


them to: ashieve that purpose. . An arbi- . 


trator is the Jadge sbosen by the parties; 
he has a wide measure of disoretiou as to 


the manner is whieh the--proseedings: ага. 


to be sondusted вої. а due knowledge of 


the whole ease is to bo brought to his. 


mind, -His award will not be seb aside 
merely bssauss the Court differs in opinion 
from him позп the marits of the disputo 


submitted for hia desision : as Lord Halsbury , 
said in Holmes Oil Оо. v. Pumpherston Oil Oo.. 


(20) "the parties have agreed that his award 
shall not be subjest to the ordinary moda 


of appeil and that it shall be final; that 
the vary. 


is, id nine sases out of . ten, 
objeat whish they mean to attain by sub- 
mitting their differenees to arbitration.” 
This purpose shoald not ba lightly defeated, 
merely because, in the sourse of. the 
arbitration, tae arbitrator had failed. to 


somoly with what Lord Watson salled in. 
Adams v. Q, N. Scotland By, бо. (19) “any. 


one of the exp-ess sonditions sontained in 


tie contrast of submission, or any one of. 


those important eonditions whieh the law 
implies in every submission." iSee also 
Sharpe v. Bick-riye (22),, The position ia 
manifestly otherwise when the prosaedings 
indisste that the arbitrator has been guilty 


of e+rraption, bribary or falsehood ; 016 the. 
within .that ' 


вазе before us does not fall 
sategory. " Р 

The rəsul; is, that this appaal is allo wad, 
the. order ‘made .by Ме, Jassiee Renkin set 
aside and th» awaed remitted to ths arbi- 
trators for re.sonsideratíon with rafsranea 
to the point whether the samol3s wore 
ог were.not properly drawn, The sosts of 
this appeal will abide tha resalt;. this, 


however, does not 'aífest the order for osts 


throwa away by the adj»uenmsnt of the 
- appeal on tbe 23rd June last. 


Fusto 'zg, J.—I agree. 
в, и, & J. P. 
Appeal allowed: Award remitted. 


- (22) (1818) 8-Dow. 102; 3B: By 1003.- - - 
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BOMBAY HIGH COURT. 

“First Civin APPEAL No, 277 or 1920, 

November 9, 1921. 
Present :—Sir Norman Maeleod, KT., 
Chief Justite, and Mr. Justice Shah, 
RABIABIBI-— Pruztntivr—~ 
APPELLANT 
versus 

GANGADHAR VISHNU PURANIK 

APD ANOTHIR— DEFENDANT- Brepertent. , 

Bombay Salt Act IL of :&90)—Sub-lease of salt pans 
—Breach of condition аз to permission ‘of Collector,, 
effect of. y 

A breach of the condition of a license under 
the Bombay Salt Act as to a sub-lease of salt 
pans without the written permission of the Collector 
makes the sub-lease invalid. 

Ismailji Yusufali v. Raghunath Lachiram, 2 Ind. 
Cas. 179: 88 В 636; 11 Bom, L К. 745, followed, 

First appeal from the desision of the First 
Olass Subo cinate Judge, Thane, in Civil 
Suit No. 165 of 1917. . 

Mr. Coyajes, (with him Mr, W.B, Pradhan), 
for the Appellant, 

Mr. P, B, Shingne, for the Respondent, 

JUDGMENT, 

Масікор, О. J.—This ease is eovered by 
the desision in Ismaili Yusufali v. Raghu. 
nath Lachiram (1) in whieh the fasts were 
Rimilar to the fasta inthis ease. The licensee: 
Yueufally, who-held his lease to certain aalto: 
pans on condition that he shonld not sub let 
withontíhe written permission of the Col. 
lestor, snb let them to tbe respondents withe 
out getting sush permission. Then, Yusuf- 

ally having died, bis son obtained a fresh 
lisense from Government. The respondent 
obtaired a fresh sub.lease onthe same terms 
as tbore eonteined in the sub lease obtained 
from Yusufally, but no permission had been 
obtained from the Colleetor. It was urged 
in sesond appeal that the appellant manu» 
fastured salt not only under the sub lense 
but also under the powér of attorney by the 
appellant The Court held tbat there was 
no ev:denge in support of that. 

Chandavarker, Aeting О. J,, said at page 
643* :— { 

“The real object and nesessary effeet of the 
agreement between the appellant and the 
respondent was to enable the latter to manu. 
facture salt without a lieense in the guise of 
a sub lesse, although that was forbidden by 
law and by the terma of the lisense,” 


_ (1) 8 Ind. Cas. 779: 33 B. 636; 11 Bom. L. В. 748. 
* Page of 29-B,—[Ed. 
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Mr. Justiee Heaton said :— 

“The question, therefore, is whether the 
objest of the agreement is forbidden by law 
within.the meaning of seetion 25 of the Oon» 
trast Ast. Itseems to mo that it is, for the 
objeet wasto enable the plaintiff to manu- 
facture salt without a lieense, and the law 
says that no salt shall be manufastured other- 
wise than by the authority of a license 
granted by the Oollestor,” . 

In this eáre it had also been urged in the 
Trial Court that the appellants were really 
servants of the licensee and agreed-as вові 
servants to work the salt-pans, But osm- 
sidering the terms of the agreement, it is 
perfeetly obyious, although the term “servisa 
bond" ів used in the snb-lease, that the 
appellanta in 'eonsideration of а certain aum 
paid agreed to work ‘the salt-pans for the 


manufasture of sali for a partioular. period 


and to do all that was required for the pur- 
pores of manufaeture. There is nothing, 
therefore, in the nature of an agreement 
between master and servant whieh might 
save the appellants from haying their suit 
dismissed, I think, therefore, that we ara 
bound by the deeision in етай: Yusufali v. 
Raghunath Lachiram (1) and that the appeal 
muat be dismissed with eosts, 


Sgan, J.—I agree. 1 desire to add that, 
apart from-the desision іп Ismaili Yusufali 
v. Raghunath Lachiram (1), I should have 
found 16 diffoult to hold that a breash of the 
eondition of the lisense as to the sub letting, 
in во far ss the permission of the Colleetor 
in writing was not obtained, wonld nec assarily 
mean that the objeet of the provisions of the 


Salt Aet was defeated thereby. However, there . 


i8 а elear deoision of this Court on the point 
and itis binding on us. On this ground the 
appeal must be dismiseed with eosta, 

м.н, 


Appeal dismissed, 
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ALLAHABAD HIGH COURT, 
Sgcos» Олуг. ArrgaL No. 1150 ox 1919, 
f March’ 28, 1922, 
Present;—Mr. Justiee Hyves and 
Mr. Justioe Gokal Prasad. 
"NABAIN RAO KALIA AND OTBERS— 
DEFENDANTS — ÁPPELLANTS 
wersus 
, Musammat MANNI KUER—Puarstivr 


` —БВийРОНрЕНТ, 
Limitation Act (1X oy 1908), а, 19—Acknowledg. 
ment of liability—- Mukhtar-i i-am, power of. 


Tt cannot be assumed that a mukhtar.i-.am hag 
power to acknowledge liability within the meaning 
of section 19 of the Limitation Act, such в 
liability can only be fastened upon the principal 
by a person duly authorised in this behalf, that 
is, who has heen given authority to make auch an 
"iPod ofliability. [p. 895, col, 5 p. 896, 
сої, 1 


Second appeal from в desree of the 
Offieiating Distriet Judge, Ghezipur, . f 

Messrs, Sital Prasad Ghosh and К, М, 
Laghate, for the Appellants, 

‚ Messrs. Gulsari Lal and Haribans ‘Sahat, 
for the Respondent. 


JUDGMENT.—This is a defendants’ay peal 
arising cut of a suit for a deelaration of title 
as mortgagor by the plaintiffs, The defend- 
ants who are now resorded as Zemindars, 
sued to ejest the plaintiff, Lalji Singh, from 
a sertain holding under seotion 58 of tbe 
Tenansy Act. The plaintiff, Lalji Singh, 
pleaded in deferce that he was the real owner 
of the said holding, that the possession of 
the defendants was merely that of mortga. 
gees on his behalf, and that they had, there- 
fore, no right to bring a suit for his ejeet. 
ment. On the 3rd of February 1916, the 
Revenue Oonrt referred him to the Civil 
Court to have his titledeslared, and hares 
he brought the present suit. "The plaintiff's 
alegation was that the defendants were 
purohasers of mortgagee rights and that they 
had aeknowledged the mortgage in the 
beginning ofthe Settlement of 1852, The 
defendants pleaded in reply that the suit 
was barred by six years’ rule of limitation, 
that the mortgage was made by the plaint. 
iff's predesessor-in title on the 27th of 
Marsh 1819, to Gur Dayal, that Gur Dayal 
transferred his rights to one Ram Kumar 
Mahant by two deeds of the 19th of August 
1568, and the lst of September 1869, that 
the defendants’ predegesspr-in-fitle purehas- 
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ed these rights at anetion on the 218 of 
November 1874, that in the meanwhile on 
the 20th of Mareh 1854, the Maharaja of 
Benares had purshased the rights of some 
of the mortgagors, that on the 22nd of May 
1885 the Maharaja of Benares bad taken 
sn agreement from the remaining mortgag- 
ors, that is, those whose rights were not 
purehased, enabling him to bring a suit 
to redeem the mortgage promising in ex- 
eharge some rights to the remaining mort. 
gagors, that cn the lOth of June 1285 
the Maharaja of Benares brought а suit for 
redemption and to this suit tho present plain- 
tiff, Laiji Singh, was made a defendant, 
that in the written statement Lalji Singh 
and others said that they had relinquished 
all their rights in favour of the plaintiff, 
Maharaja of Benares, and kad been оппесев. 
sarily impleaded, that this suit was dismissed 
by the First (Court but the High Court 
remanded it and it was deoreed after remand, 
that the Maharaja was given time to deposit 
the mortgage-money but Le failed to deposit 
it in time, and henee ihe suit formally 
siocd dismissed and the Maharaja’s right 
of redemption disappeared, that on the 6th 
of March 18:6 the mortgagces applied for 
mutation of names ond suecceded and the 
plaintifi’s name was removed from the eolurn 
of owners grd entered in the aolumn of 
fenapnts, that in the year 1909 the mcrt- 
gegees гиса the plaintiff fcr enhance. 
mentcf rent, that Lalji Singh, the present 
plaintiff, then cet np a defense that he was 
nota tenant but a mortgagor, that this 
Ceferce waa repelled ard on the 29th of 
April 1910, rent was enbaneed, that in the 
year 1913 Lalji Singh, plaintiff, sucd the 
eontesting defendants for redemption of 
в mortgege cf Ке, l1CO which was a 
different mortgage, but tke snit was dis- 
miseed ard the dismissal waa ultimately вор. 
' firmed by the High Court on the 14th of July 
1915, ard ibat now the plaintiff brought the 
present enit whieh did rot lie, On theca 
pleadirgs the parties went to trial. The 
first Court came 
this euit, which had keen breught within 
three months of the order of the Revenue 
Ocurt peeeed under ceoticn 199 elaute (а) 
ofthe Tenaney Act, was within time. But 
it beld that the plaintiff had failed to prove 
epecifically the mortgage and, therefore, was 
hot ‘entitled to a deelaraticn, On there 
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findings it dismissed the plaintiff's: suit, 
Tha plaintiff went up in appeal and the 
learned Judge of the lower Appellate Court 
same to the conclusion, that the vertifieation 
of the wajib.ul.ara of 1882 by the mukhtar- 
t.am of the defendants-mortgagees amounted 
to an seknowledgment of liability within the 
meaning of seetion 19 of the Limitation 
Ast, and that the suit was within time 
and in the resul he gave the plaintiff 
the deslaration he wanted, The defend. 
ants oome here in sesond appeal The 
frst plea taken by their learned Advo. 
sate is that there was no subsisting mort- 
gage for whieh the plaintiff eonld be 
granted a deelaration, The next sontention 
raised on behalf of the appellants was 
that the plaintiff had lost his equity of 
redemption by virtue of the agreement 
into whieh he entered with the Maharaja 
of Benares in 1855, and it was also eon- 
tended in -the alternative that as the 
plaintiff had already transferred hia rights 
in the equity of redemption to the Maha- 
raja of Banares, even if a separate snit 
sould lie for redemption, the suit of the 
Mabareja of Benares having failed, Lalji 
Singh eould not bring sush a suit until 
he had got bask by sonveyanee from the 
Maharaja of Benares the right whieh had 
been trasferred to him by the agreement 
of 1585. On the last oseasion when the 
appeal same on for hearing before us we 
referred the following issue of fast to the 


Court below: “Whether Lalji Singh, the 
present plaintiff-respendent, had at the 
date of the suit any rights left in the 


equity of redemption,” The learned Judge 
of the Court below found tkat there was 
no acknowledgment in the Settlement of 
1812 as it was not shown that the 
Mukhiar.$.am of the mortgagees who veri- 
fied the wa‘zb.ul are was daly authorised 
to asknowledge the liability within the 
meaning of seation 19 of the Indian Limi. 
tation Ast. He also found that whatever 
right Lalji Singh had in the equity of 
redemption, it was not lost beeause of the 
transfer of 1885. We agree with the 
first finding that it eannot be assumed 
that a mukhíar-é.am has power to asknow. 
ledge liability within the meaning of 
вевііоп 19 of the Indian Limitation Aat 
but that sush a liaebibty ean only be. 
fastened проп the prineipal by person 
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duly authorised in this behelf, that is, 
who has been given anthority to make 
Buoh an asknöwledgment of liability. In 
this eonnestion, see the Privy Ооппей 
desision in Beti Maharani v. Ocolleotor 
of Etawah (1) and Gokul Singh v. Saheb 
Singh (2). in this esse there is nothing 
to show that the muthtar$ am who veri- 
fied the tab ul.are in 183: was autho» 


ried to admit the liability of the 
mortgagees to the mortgagors. On this 
finding of the lower Appellate Court 


this appeal ust sueseed. We allow the 
appeal, set aside the deeree of the lower 
Appollete Coürt and restore that of the 
Court of first instanes with costs in all 
Courts ineluding in this Court fees on the 
higher seale. 
J.P, 
ү Appeal- allowed, 


*11) 17 А. 198; 221, А. 81; 6 Sar. Р. C. J, 551; 8 Ind. 
Dec {м, з) 432. 
£2) 88 Ind, Cas, 167; :5 A. L. J, 121. 





MADRAS HIGH COURT. 

Sizooxp Civi, аррва, Мо 694 оғ 1919, 
Deeember 9, 1921. 
Prescnt:—Mr, Јав ов Oldfield and 
Mr. Justise Ramesom. 

i MATAMULLA MANIKOTH PATTAN 
CHANDU—Devenpaxt No, 2— 
Е APPELLANT 
CEVEUS 
KUTTIYIL RAY.RU AND OTBERS— 
PraiNzIFFS Nos, 1 AND 2 дир DEFENDANTS 
Nos 1, мо 8—Reg«rovpg: TA, 

- Malabar Law—Trust— Grant of lease by majority 
of Uralars without consulting remaining .Uralara, 
validity of —Uralars not consulted personally interested, 
effect of. 


‘ Under Malabar Law, the grant of s lease or 
melcharth by the majority, of the Uralars of a 
religious thust without consulting the remaining 
Uralars is invalid. And the fact that the "latter 
are personally interested in the subject ofi the 
lease does not disentitle them from being consulted, 
[р 399, cols 1'& 2.) 

Attorney-General v, Shearman, (1839) 2 Beav, 104; 
48 E. R. 1119; 50 В. E; 118, distinguished, 


Sesond appeal against the desrse of the’ 
Ocurt of the Additional Temporary Subordi- 
nate Judge, North Malabar, in Appeal Sait 
No, 9 of 1918 (Appeal Sait No 12 of 1917 on 
the file of the Distrist Court, North Malabar) 
preferred against the deeree of the Court of 
the Distriet Munsif, Payoli, in Original Sait’ 
No. 132 of 1915. 

This second appeal eoming on for hearing 
on the 12th and 14th April 1921, the Court 
delivered the following 

JUDGMENT.— T3e lower A p p ellate 
Court's sonelusion on one material point, the 
right of second defendant to the Uralarship, ig 
vitiated by its assumption that his acesptansa 
by the other Urslars before the suit was 
sufüsient for all purposes, whereas the 
important question was whether the right 
persons were regarded as Uralars at the date 
of the granting of Exhibit B, Plaintiff 
in fast argues that Tali Chappan was the 
rightfol Uralar at thattime, Bat although 
this was pleaded ard eonsidered by the Dis. 
trist Mansif, the lower Appellate Court over. 
locked it. 

We must, therefore, sall fcr findings on the 
іввоек: — 

- (1) Atthe date of Exhibit B, was Tali 
Chappan or seeond defendant the 7th Uralar ? 

(2) If Tali Оһаррап was, was he #onsalted 


as to the grant of Exhibit B P 


Findings on eviderea on resord арз tá 
be returned by August 15th. Seven days 
are allowed for filing objestions, The 
findings will be returred by the Distries 


Judge. 


In eomplianee with the order sontdined 
in the above judgment the Distriet Judge 
of North Malabar submitted the follow. 


ing 

FINDINGS:—The following ` are thé 
iasnes in reapeet of whieh findings have 
been ealled for by the High Court in this ease, 


tis, 

(1) At the date of Exhibit B, was Tali 
Chappan or tesond defendant the 7th Uralar ? 

(2) If Tali Chappan was, was he sonsulted 
as to the grant of.Exbibit B Р à 

2. The ease of the plaintiffs is that the 
7th Uraima  belorgs to the Madamulla 
Manikkoth Terwad, whieh is split up into 
two Tavozbie, tie.. Padikkal and Méethale and 
that ihe right ів exereieod by the seniormost 
male member in the two Tav.zais taken 
together, though he doesnot thereby loss 
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-tbe right of management of the properties 
of his own partieuldr Tavazni.. 16 is not 
-alleged that the main Tarwad has any 
roa] ezistenas at present or that there are 
эру properties whieh appertain to the main 
:Tarwad exsept this Uraima right. The two 
Tavszhis have no sommunity of interest 
with each other and they are really two 
: separate Tarwads, When the division took 
plaeo is рої known and: there is no spesifie 
evidence to show whether the Uraima was 
also the subjeet of division or whether it 
was -left intaet to be exersised by the 
senior most male member of both Tayazhis 
as is contended by the plaintiffs. The 
sase for the sesond defendant is that the 
'Uraimá bolonge to the Padikkal Tavszhi. 
There ia no mention in the evidenee of 
,any.7ih Uralan belonging to- the other 
Tavazhi ezeept Tali Ohappan himself. All 
the previous 7th Uralans mentioned in the 
evidense have bren membera of the Padikkal 
Tavazhi, viz, Koyyotan Kanvan, Ryru and 
‚ Obathu.: No doubt Ohathn was a junior 
member of the Tavezhi and it is not quite 
elear .bow he happened to exereise. tho 
-yights-of the 7th Uralan. It is, however, 
: sean from the admissions of plaintiffs’ witness 
No,‘ 1- and from Exhibit IV that Chathu 
© wa&astually: managing the affairs of the 
:Pádiíkal 'avezhi after the death of Буги 
r&ill.;his death, though ‘he was only. а junior 
: member and it may be that he aoted as 
7th Uralan by virtue of his ce facio 
management of the Tavszhi sffairs; This 
"18 far mcre probable than the allegation or 
rather supposition that he must have acted 
as &ush as an agent, or with the sonsent 
of Tali Chappan.. Plaintifis’ witness: Nc. 1 
‘himself: admits that Tali: Ohappan nevor 
‚' asted as Uralan and that he does not know 
: whether any Karnavan of the Tarwad who 
ваше from Meethale Tav.zhi ever acted ав 
: Uralan. Tois Tali Chappan was undoubtedly 
' the ‘seniormost male member cf both the 
: Tav- zhis after the death of Byru in 1077 
: M. E. and till bis own: death iu 1020 
M. E. If,as а matier of faet, the Uraima 
avpertained to tbe seniormost male member 
. of both the Tavazhis,.it is 818016 to explain 
the fact that he never  exereised sueh 
-Uraima right. That he never exercised it 
is admittec; but it is attempted to.be shown 
‘that the third defendant. was exersising that 
‘sight an his bebalf or as an agent of bis, 


‘ment with the reasoning therein, 


‘and for this purpose relianee is plased on 


Exhibit D. After sareful ecnsideration I 
have no doubt that tbe Distriet Munsif’s 
view on this point is eorreet, vit. that 
Exhibit D is a dceument got up for the 
purpose of defeating the slaims of the seaond 
defendant and that the recital in it, especially 


.cf a prior authority granted in 1083 M. B., 


is false. The matter has been fully diseussed 
by the Distriat Muneif in paregraphs 18 to 23 
of his judgment and I am in fall agree- 
If, asa 
matter of faet, the third defendant was acting 
under the authority sonveyed by Tali Chappan 
so early as 1908 it is impossible to explain hia 
contentions as a defendant-in the suit of 1909, 
vide Exhibit I, eopy of his written statement. 
There he sonteénded that the 7th Uraima 
belonged to the Padikkal Tavaz^i and be 
claimed tbe same as Karnavan of that Tava- 
zbi, There is no mention whatever made 
of Tali Ohsppan's right as Uralan orary 
authority granted by him. Exhibit VE ako 
shows that the third defendant was not 
atting under any authority granted Бу 
Tali Chappan or that the other Uralans 
did not resognise Tali Ohappan as an 
Uralan. 16 was only after the third defand. 
ant found that his elaim to be Karnavan 
of his Tavazhi sould not be established that 
he had resource to Tali Okappan and got 
Exhibit D from him with'a false resital 
therein about a previous power of «t'orney. 
None of the doeuments priorto Exhib:it D 
make any referansa to tbe alleged power. 
of attorrey of 10:3 М, E. and I have 
no doubt that there was no sueh power- 
of attorney in 1083 and that the third 
defendant was not asting til 9 3, at 
least ‘as ‘a mushi.arnama holder under Tali 
Cuappan, but was elaiming Uraima in 
hid own individual right as Karnavan of 
hig Padikkal Tavazhi, It is quite  elear 
thát the third defendant was assepted by 
the other Uralans as 7th Uralsa, not as 
an agent or representativo of Tali Chao- 
pan but as the Karnavan of his Tavazhi 
whieh he elaimed to be, The Distriet 
Manitf’s observation that plaintiffs’ witnes 
No.l and the third defendant have been 
conspiring together to defeat the elaima of the 


-eesond defendant by every means in their 
-power is, in my opinion, quite justified by the 


evidenee, and I hava no doubt that -tbe 
contention pow put forward, vis, that Tali 
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Ohappan was -7th° Uralan- and that the 
third defendant acted as Uralan by virtue 
of an authority granted by Tali Ohappan 
is a pure afterthought that was invented 
after the institution of the suit (evidenced 
by Exhibit V) by the second defendant in 
1912, and that sueh was not their ease 
when the Moleharth, Exhibit B, was granted, 
Exhibits I and VII seem to me to be almost 
eonslusive оп this point. I agros with the 
Distriot.Munsif that the 7th Uraima belongs 
to the Padikkal Tavazhi besause that view 
alone is sonsistent with the fasts of the ease 
and the probabilities, I find, therefore, that 
` the sesond defendant was the 7th Uralan at 
the date of Exhibit B and not Tali Chappan, 
. 8. As regards the sesond issue it may be 
dealt, with in я few words, In the firat 
plase, in view of the finding on the first 
issue that Tali Chappan waa not the 
;Uralan at the time of Exhibit В, it would 
appear as if no, finding ig nesessary on the 
sesond issue. As, however, a finding has been 
salled for on this issue ав well, I have to deal 
with it. The only evidenee addueed for 
the purpose of showing that Tali Ohappan 
.was consulted at the time of Exhibit B 
is that of plaintiffs’ witness No. 1 himself, 
_Plaintiffe’ witness No. 1 is not а satisfastory 
.witness as gan be seen from a perusal of 
his deposition. The District Munsif was of 
‘opinion that he has’ perjured | nimself by 
swearing that Chappan was sonsulted and 
I вее no reason to disagree .with the 
.Oóurt whish heard him, When. questioned 
about the registered notise sent- to him by 
.the seeond defendant and the reply thereto 
heat first pretended that he did not 
remember whether sesond defendant had sent 
any noties elaiming to be Uralan or whe. 
‘ther any reply was sent to it and it was 
апу after Exhibit VI was shown to him 
that he admitted that it was the reply 
.sent by him to the sesond defendant's notice, 
.This shows how ready | plaintiffs! witness 
No. 1 is to make false statements when there 
„are no documents to contradict. him, As 
has been observed already, Нә has been 
‘treating the third defendant as the 7th 
Uralan throughout, at any rats till the 
date of Exhibit D, as if he was the 
.Uralan in his own-right and not as an 
-agent or representative of Tali Ohappan. 
.Bxbibit VI elearly shows that he was not 
prepared fo disregard the third defendant's 
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візіта to ‘tha Uraims and 16 is most uñ- 
likely that, in these diranmstanses, he would 
have oonsultei Tali Chappan about the 
granting of the Melsharth. Thera is 
no doubt that Tali Chappan was not even 
set up as an Uralan till after the institution 
of Original Snit No, 347 of 1912 by the second 
defendant. It may also be mentioned that 
there is no allegation in the plaint that 
Tali Ohappan was sonsulted about the 
Meleharth. In these eireumstanees, I have 
no hesitation in soming to the sonalusion 
that Tali Ohappan was not sonsulted as 
to the grant of Exhibit В апа I find 
aceordingly,. 





Thia sesond appsal eame on for final 
hearing after the return of the findings of 
the lower Appallate Court upou the issues 
referred by this Court for trial. 


Mr. К, Govinda Marar, for the Appellant. 
Mr. К. P. M, Menon, for the Raspondent. 


JUDGMENT.—W.e ascept the finding. 
In the light of it, the fasta we have to 
deal with are that the sesond plaintiff has 
obtained a Melsharth from five out of the 
seven Uralars, of the two remaining Uralara 
óne having been and the other, the sesond 
defendant, not having been sonsulted. The 
gesond defendant, as now appears, is the 7th 
Uralar. 
whether the Meleharth is invalidated ‘by the: 
failure to consult him, 

The general rule that Uralars are ‘en- 


titled to be sonaultéd. before any ast-is done’ 


in the management of the trust property 
is well-established. 16 is; however, argued 
that this general rulet:is subjest to «an 
exeeption, when fhe omission to sonsult 
the Uralar is attributable to his possession 
of an interest which would disqualify him 
from giving an independent opinion, 

In fhe present вазе the evidenss is 
stated by the lower Appellate Oourt ав 
being that plaintiffs’ witness No, l asked the 
seaond defendant to take a renewal of his 
.lease and the second defendant said he would 
not as he sould not pay the arrears of 
rent already due. It was after thia that 
the. suit Meleharth was given to the sseond 
plaintiff to énable him to onst the sesond 

-:defendant from possession of the property. 
| Now, it is quits alsar that the whole 
of the ай алу in this база has rigen 


The only question remaining ‘is: 
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from the faet that the sesond defendant had 
‘obtained ‘a benefit from his trust, But with 
that we are not eoneerned direstly. What 
we have to settle is whether his having 
done so justifies us in holding that, so far 
as he was soneerned, the rule requiring 
eonsultation between the Uralars was 
abrogated. The authority on this point, 
as already stated, lays down that rule in 
‘highly general terms. Thus, it was said 
in Kunban v. Moorthi (1) “that the very 
prinsiple of reeognising the validity 
of the aata of the majority of the trustees 
of a publie trust” and that prinsiple 
is: not disputed— "involves the necessity 
of the majority being assertained after 
mutual dissussion among all 
membere;” and ‘Wilkinson v. Malin (2) 
is in the same sense, Mr. Menon 
on behalf of the plaintiffs 


(3) . 


-Kunban v. Moorthi 


But that ease was distinguished in 
(1) and wemay add 


that in it there was no question of failure : 


to consult the trustee, who had not joined 
-in the lease -under eonsideration, sinse that 
‘lease had been sent to him for signature 
-before avy action had been taken to give 
effeet to it and he could then have put 
‘forward his objestions, The decision is 
authority only for this, that & majority of 
trustees of a publie trust san act ‘in the 
business of the trast. There is, then, in 
our opinion, no reason for treating eases 
similar to those before us as exeeptions 
to the prineiple thus established. For it 
sannot be assumed that a trustee in the 
-position of second defendant would necessarily 
take advantage of an opportunity to join 
in the discussion of the matter, in whish 
he was interested, at all or that, if he 
‘did во, he would be insapable of giving 
& disinterested opinion for the advantage 
of the trust; and, again, we cannot assume 
that the other trustees would necessarily 
eonsider themselyes bound to ast on his 
opinion or would be unable: to apply their 
minds to the question whether it was 
invalidated by his interest. 

In these sireumstanses, we must hold that 


the sesond defendant was, notwithstanding 
(1) 7 Ind, Cas. 422; 34 М, 408; (1910) M. W., N. 
869; 8 M. L. T. 208; 29 M. L. J. 951, 
‚ (2) (1882) 2 0. & J.. 686; 2 Туг, 644; 1 D, J, (м. в.) 
Ex, 234; 37 R. R. 791; 140 E. R. 269, 
(3) (1839) 2 Beav. 104; 48 Е, R, 1119; 60 В.Е, 115. 
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his interest n the snit property, entitled 
to be consulted; and that the Meleharth 
given to the sesond plaintiff without such 
consultation does not bind the trust and 
sanuot be enforsed. The result is, that 
the appeal is allowed and the Distriat 
Munsii’s desision is restored with «oats 
here and in the lower Appellate Court, 


M, Q. P, i 
Appeal allowed, 


the . 


has - 
relied on the Aétorncy-General v. Shearman ` 


LAHORE HIGH COURT, 

Firat Отуп, Appear No. 3381 or 1917, 

November 16, 1921. 

Present : —Mr. Justies Saott-Smith and 
, Mr. Justiee Abdul Qadir, 

MANOHAR AND OTRERS—PLAINTIFFS 
ә — APPELLANTS 
Я versus 

Musammat NANHI AND orners—Davenpanta 


— RSPOXADENTE, 
Custom—Ancestral — preperty—YVillage abandoned 
and, re-founded.— Succession —Belf-acquired property— 
-Daughters—Collaterals—Rurden of proof—~Near male 
collaterala—Riwaj-i-am, entry in, value of, 


The inhabitants of a village left the village abadi 
and the village land became deserted and passed 
ont, of cultivation. Later on, some of the proprietors 
or their déscendantsreturued, re-founded tho village 
and brought the land again under cultivation: 

Held, that those persons who returned to the 
village re-aoquired the land and it becathe their 
self-acquired property and could по longer be 
regarded as their ancestral property. [p. 401, col. 1.] 

The expression “neat male collaterals” means 
collaterals not more remote than the 6th or the 6th 
degree. [p. 401, col. 2.] 

There is а general custom in the Punjab that 
daughters are usually preferred to collaterals so 
distantly related as the 6th degree even in regard 
to ancestral property, while in the case of self. 
acquired property daughters usually exclude even 
nearer collaterals, It is quite opposed to all the 
principles of customary law that collaterals so 
distantly related as the 9th degree should exclude 
daughters in the case of property which is попі 
ancestral, and a mere entry in the r/waj-i-am, unsup. 

ported by instances, that daughters can under no 
circumstances inherit their father's property, is of 
very little weight, and it is quite insufficient to 
shift the onys on to the daughters. [p, 402, col, +] 
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Statentonts in the riwaj-i-am when * opposed to 
«general custom can carry very little weight unless 
“supported by instances,” [p. 402, col. .] 

Beg v. Allah Ditta, 38 Ind. Cas. 361; 45 P. R. 1917; 
"12 Р, W. В. 1917; 41 O. 749; 21 M. L. T, 3.0:32 M. 
L, J. 615; 19 Bom. L.' В, 388; 15 A. L. Т, 525; 21 C. 
WwW. N R42; 28 О. І. J. 175; 44 1. А, 89 (P, C. 
explained. 
| Chutlan` v. Hazari Lal, 80 Tnd Cas 23.7 P.R. 
19'fy 29 P W.B. :9-5; 46 P. LR, 1916: Wazira 
v. Maryan, 42 Ind Cas. 859; 84 P R.,1917: .151 
P.W. R. 1917: 8 Р u. R. 1918; Khula Baksh v. 
Faiteh Khatun, 48 Ind Саз. 679; 13 Р. R. 1919; 140 
P. W. В. 1915, relied upon. 


First · appeal trom a 
Senior Subordinate Judge, 
the 12th November 1917, 

Dr, .Gotal Ohand Narang, for the Appel- 
lante, 

Pandit Sheo Narain, R. B, and Lala Badri 
Das, В. B for Respondents Nos. 1 to 4, 

JUDGMENT. —Thoe parties to the suit, 
out of whieh the present appeal „arises, are 
Gour Brahmars cf Mauzi Ohhapri in the 
Thancsar. Tahril of the ‘Karnal District, 
The village. is divided into four Thullas, 
ealled Kbushi Ram, Ram Karan, Kasumbri 
and Majlas. Musammat Nanhi, defendant. 
widow .of Molu was in possession of 10 
. biswas of the village land; 5 biswas as the 
widow of Molu and 5 Dineas whieh she 
` cinberited from: Muscmmat Sardhi, widow of 
Kanhya of Thulla Ram Karan. She sifted 
:fvé-sixths' of the whole land. to. her two 
‘daughters and one-sixth to- “Atma. Ram, 
"daüghter's son of Anant’ Ham -of Тапа 
Ram Karan, and the brother in-law, of 
‘Musammat Bardhi. “At the time of the . 
suit- Atma Ram had died , and- the land | 
‘gifted to him was in possession of his 
“father Ohhaju, The plaintiffs, who belong 
cto the other, two Tbulla$ of the village, 
“brought , the présent suit for a deelaration | 
‘that these. gifts shonld not afsat their га» 
:versionary righta after the death of the 
:donor. ‘The lower Oourt held that 5 biswas 
out ofthe land in suit was ancestral. qua 
the plaintiffs and the other 5. biswas was 
“non-aneestral.. The plaintiffs are ` related 
-to Musammat : Nanhi’s déoensed hosband їп 
the 9: degres and the lower Court held 
‘that they had not proved that they were 
‘heirs in the- presenee of the. daughters of 
-the donor. "One of these ‘daughters has 
‘also’ got а daughter and, ‘the Oourt held 
‘thas their suit waa speculativa and dismissed 
.it, The pinti heva appealed to ‘this 
Coni. ee 


of the 
dated 


desree 
Karnal, 
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The feet Ы whieh: we propose to dis- 
euas, is, whe: her the land in suit or any 
part of it is. anoostral, qua tho plaintiffs P 
The history of the village appears from 
а ftranslation.of an extrast .from tke 
,pedigrae table .of the proprietora prepared 
in 1384.85 (printed. at page 38° of the 
paper book) and from the judgmant of 
Munshi Tulsi Ram, Settlement Snperintend- 
.ent, dated 24th ;Deeember 1852, (printed 
at pages 67.69 of the paper book), From 
,tbese doeumenta it appears that the village 
‚жаз founded some .300 years ago by. Raja 
‘Ram, who was. stated in 1884 to be the 
.&nsgator of the. then proprietors, His да: 
,Seendants remained in possession until some 
50 years before 1853, At that ‘time they 
, abandoned the „village , and the inhabitants 
'settled- in various other plases. After a 
Period of some.25 years the. village was 
re-inhabited by the people belonging to 
the Thullas of Khushi Ram and Ram Karan. 
.At the time of the 1653 Settlement the 
representatives, of these two Thullas wore 
said. to be in possession of 15 biswas while 
‚5 biswas were in possession of the members 
,of.Thulla Majlas. -Kasumbri eame. back 
to the village more. than 20 years after 
vit’ was re-founded and was: given 5 biswas 
by the members. of the- Khushi Ram and 
‚ Ram , Karan Thullas, In 1853, -he. said he 
' was entitled. to half the village. and: his 
elaim .was enquired into. and disposed of 
by Munshi Tulsi Ram, Settlement. Super- 
intendent. At page.59 of the paper. baok 
‘the latter in his juigment says :— “16 is 
, proved tbat the plaintiff has been- out of 
possession fora long time. Had the plaint- 
iff not. some into possession of the above 
.5 biswas estate, he would not have been 
entitled to it, even assording to the in. 
,&irnetions of the Sadar.” . His elaim wag, 
_ therefore, dismissed obviouely on the ground 
that the then defendants had re founded 
the,village .and had been in possession 
_of the land in dispute for a long 
, period, . . 

Now, even if we are to suppose that 
'the whole- of the land in suit was origin. 
„ally in the possession of the eommon ац. 
.Sestor. of.the "parties, and if 16 be: assumed 
that allthe land was ansestral land when 
‘the village: waa deserted about ithe. ‘yaar 
А. D..1800, we fail to see- how. ару of, the 
land san be sonsidered to be ancestral after 
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the village was re-founded soma 25 years 
later. The inhabitants had left the villaga 
abadi and the village land bssame desert- 
ei and passed oat of eultivation, Some. 
of tbe original proprietors, or their de- 
resndanís, returned 25 years later, ra: 
founded the village and brought the land 
again under eultivation. 
it must be held that those persons who 
retarned ra-acquired the land, and that it 
besame their self-aequired property and 
sould no longer be sonsider»d to be an- 
eastral property of the representatives of 
Kasumbri and others who returned later, 
We are unable to understand the learned 
Sibardinate Judge’s reason for holding 
that half of the land was ansestral In 
our opinion, none of it is ansestral gua 
the plaintiff: and we hold assordingly. 

The seeond point is, whether the plaint- 
ifs, who-are related to Musammai ‘Nanhi’s 
husband in the: 9th deogree, are heirs to 
the-land in preferenes to dauglíters, The 
lower Ооп? laid the onus проп the plaint- 
iffa and the deeision of the ease really 
depends upos the question of onus, besauas 
it is admitted that there is praetieally no 
evidenee as to whieh has the better right. 


The appellants ‘relied very strongly upon. 
an entry iu thé riwai-s.am ‘prepared in. 


the 1834 Settlement, questions Nos, 65, 67 
dng 68. 'Thetranslation of these:entries will 
Бэ found printed at pages 64 and 65 of 
the paper-book, Quaastion 65 is, "ean а 
daughter inherit . ın. any. case?” and the 
&üswer- is, that a daughter or hər” das- 
éendants eannot aequire ргорзгіу by virtue’ 
of inheritanee or in avy other way, The 
translation given in the paper book is nob. 
quite sorreat. Тһе answer really was, that 
& daughter or her desesndants eannot get 
the inheritanee, te, her father’s property- 
by. inheritines or in avy other way, The 
answer to question No. 68 is that a gift- 
or Will ean never bo made in favour of 
daughter, her husband, or her dessendants,- 
These answers are not - supported by any 
instanees, In Article 23 of Rattigan’s Digest 
of Customary Law, it is stated that a daughter 
only sueseeds to the ancestral landed prop- 
erty of her father, if an agrioulturiat, 
in default (1) of the heirs mentioned in 
the preseding paragrapha, aud (2) of nearer 
male sollaterals of her father, and there 
is ample authority in tho deeisioni of the 
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Ohiet Court for the proposition that near 
mals eollaterals means eollaterals noi more 
remote than the 5th or 6th degrea.. It is, 
also stated in Rattigan’s Digest that in 
regard to the aequirad property. of her father 
a daughter is preferred to eollaterals, In. 
Abdul Karim v, Sahib Jan (1) it was held 
that the plaintiff upon whom the onus 
lay had failed to prove that by eustom, 
among Ohohan Rajputs of village Kharwan, 
Tahsil Jagadhri in the Ambala Distrist, 
eollaterals of the 7th degree were entitled 
to susseed in preferense to married daughter 
of the deseased sonless proprietor, and it 
was stated that there was no general pre. 
sumption that agnates, however remote, 
exslude daughters from suosession even to 
ancestral property. The question of the 
onus in such. а ease was very fully ` eons. 
sidered in Bholi v. Man Singh (2). It. 
was held that the burden of proof as to 
whetber remote sollaterals, sueh as of the. 
6th degree, exelude daughters, rests on the 
party who alleges it. Now, if this is the. 
law as regards the onus where ansestral 
property is soneerned, a fortior’t it hies 
mueh more heavily upon the eollaterale 
in the ease of non-aneestral property. 
Couneel for the appéllant, however, . says 
that the entry in ths viwaj-f-am, unsupport. | 

ed by instances, is suffisient in the present 
ease to shift the onus, and in support of 
his contention he relies upon the ease of 
Beg v. Allah Ditta (8). Their Lordships 
held there that the entry in tbe 
riwayt-am whieh was not supported 
by instanses in favour of the sueeession 
of a daughter's son, whose father was a 
hhanadamad in preferenee to sollaterals 
was a strong piese of evidenee in support 
of such eustom whieh it Jay upon the 
plaintiffs’ sollaterals to rebut, This rnling 
of the Privy Couneil has been eonsidered 
in а subsequent deeision of the 

Chief Court in Wazira wv. Maryan (4), 


(1) 5.P. R. 1908; 99 P. L. R. 1908; 29 Р, W, R. 1908, 

(2) 86 P. R. 1908; 146 Р. W R. 1903, 

(3) 38Ind. Cas. 25% 45 P.R 1917 12 P. W. R. 
1917; 44 0. 749, 21 M. L. T. 310; 32 M. L. J. 616; 19 
Bom. І. В. 388; 15 A. L. J. 526; 21 C. W, N, 842; 26 
C. L. J. 175: 44 I. A. 89 (P. С.). 

(4) 43 Ind. Cas. 858; B4 P. R. 1917; 151 P, W. Н, 
1817; 3 P. L, R, 1015, 
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Jt was held, following Ohhutian v. Hazari 
Гар (5), tbat statements in the riwaz-i am 
when `“орроғей to general eustom ean 


earry very little weight unless supported 


by instansea" and tbat eonsequently the 


entries in the 7¢waj-t-am of the Gujranwala 


Distriet in favour of the spesial custom 
relied on by the plaintiff-eollaterale, un. 
supported by instanses, were inanífcient to 
establish that custom, вов  riíwai-i-am 
having, moreover, been imperfeetly compiled. 
In Khuda Baksh v. Fatteh Khatun (6) it wae 
held that answer No. 18 ofthe riwai am 
of the - 
instanees) being а very pesuliar one, quite 
opposed to: eustomary law, was not во зіерё 
to ‘shift the onus on to the plaintiffs to 
- prove that they were not exeluded by a 
sister, Now, we have the general · eustom 
that daughters 
collaterals so distantly related as the 6th 
degree even in regard to ancestral property; 


while in the ease of self-acquired preperty 


daughters usually exclude ^ even nearer 
eollaterals, It is quite oppored to all the 
prinsiples of sustomary’ law that collaterals 
so distantly related: as the 9th degree 
should exeluda davghters in the ease of 
property whieh is ‘von-ancestral, and, there- 
fore, we are ` of- opinion ' that the mere 
entry in the rizaj-t-aim, 
instanees, that daughters can ‘under no 
eirenmetanees inherit their father's property, 
is of very little weight, and it is ‘ quite 
'"anBuffeient ‘to shift the onus on to the 
daughters, We, therefore, agree with the 
lower Court that the onus was upon the 
plaintiff and that they baye failed to 
dissharge it, and we dismiss the appeal 
with вовів, 

'"There are eross.objeetions by the respond» 
ents as to the order of the lower Conrt 
direeting that the parties "should bear 
their own: eosts, It is’ sontended that the 
plaintiffs > Shaving failed in their suit, tke 
usoal tule shonld be followed and that 
«osts should be allowed to the suseessful 
party. The Court below bas given no 
reasons of any sort for direeting that the 
parties shonld bear their own eoste, bot 
has held that the Plaintiffs’ snit was a 


(5) 80 Ind, · Cas. 22; 7 P. Rì 1916; 329 P. ү, в, 
1915; 46 P. L. R. 19106, 

10 46 Ind. Can, 679; 18 Р, Б, 1919; 14Q Р, w. R,- 
els. 
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lower 


Multan Distriet (unsupported by 


are uénally preferred to 


unsupported by 
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spesnlative one. The defendants have 
вегівірЈу been put to sonsiderable expense in 
defending the suit, and we do not think that 
the mere entry in the riwaj.¢ am in favour 
of the plaintiffs’ case is a sufficient reason 
for holding that their suit was so far 
justified that the defendants should not be 
allowed their eosts. We assept the sross- 
objestions and direet tbat the plaintiffs 
should pay the defendants’ eosts of the 
Court also, snd they will also pay 
any eosts ineurred in these eross- objections, 
Z, Е. Appeal diemtesed, 


PRIVY COUNCIL. 
APPEAL FROM Patna Higa ООПВТ, , 
June 9, 1921. 
Prasad —Viseount Cave, Lord Shaw, e 
Sir John Edge and Mr. Ameer АН. ` * 
BANDHU RAM m айе dud 


OHINTAMAN SINGH anD отзива 


REŞPONDENTS, , 

Hindw- Laiv—Juint Jamily—Bond, „in T of 
managing member—Joint property— Burden я proof— 
Presumption. i 5 

‚ Where a bond is: executed. in, Ету of” the. 
managing member of a joint Hindu, family, the 
presumption, in the absence of evidence to” the. 
contrary, is that the bond is: ‘joint property" tof the 
family, It is for those who assert the odntrary to . 
make good their case. Mere proof that some of. 
the members of ‘the family ,had some private, 
transactions, would not prove that the bond was 
the private property of the member in rnoas fovont 
it was executed, 


` Appeal egainst a deaision -of the „Раа 
High Oourt, dated thè Oth January.1419, 
reversing that of the Additional Sub-Jndge, 
Bhagalpore, dated the 9th Angust.1916, . 

Manera, L,.DeGruyther, K: О., and: Kenworthy 
Brown, for the Appellants, 


JUDGMENT. . р 

Viscount Oave.—This appeal has been 
folly argued on behalf of the appollante, 
and all the material fasts have been brought 
to their Lordships’ notise, but in the result 
their Lordships see no reason to differ from 
the sonslasion reashed by the High Oourt 
at Patna. 
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The question raised’ is one of fast, and 
it is unnesessary to state the siranmatanses 
at length, It is suffsient to say that the 
titleto the land in dispute must, in their 
Lordships’ opinion, depeud on.the title to 
the bond given by Pyare Mander to Юз]. 
dbari on the 17th August 1821. If that 
bond was the separate property of Rajdhari, 
then the land whish he purshased in the 
suit brought by him to enforss tha bond 
was also his separate property, and Һә воп 
give а good title to the appsliants. Bat if 
he held the bond on behalf of himself and 
hia two brothers, Ohintaman and Gabardhan, 
then he sould, in the airenmataness of this 
eas», hava no batter title to the land, and the 
firat respondeant is entitled to retain the 
. deeree granted by the High Court. 

Now, it is plain that at the date of the 
bond, Rajdhari and his brothera ware mem» 
bers with their threa eousins (sons of their 
uncles) of a Mitakshara joint family, and 
that when, in the year 1822, the sousins 
separated from the family and disslaimel 
all interest in the bond, Rajdbari and 
hia two brothers eontinued joint. 
was the managing member throughout, 
and the presumption is thas the bond 
held in his name was joint property; and 
it is fór those who (like the appellantes) 
assert the eontrary to make good their 
8380. 


It ia said on рэба? of the appellants. 


that the members of the family had some 
separate business transastions, and this 
appears both from a statement in the 
tarms of eompromise, dated the 28th July 
1892, and from other evidense, Bat proof 
that some of the members had some private 
transastions by no means proves that the 
partisalar bond in question was the private 
property of Rajdhari ; and there are sevaral 
sireumstaness whioh tend to show that this 
was not the ease, Thus, іп the first parti- 
tion suit in 1892, the plaintiff olaimsd аз 
joint property а bond of Pyare Mander 
for 945 rupees, whieh must be assumed, 
in the absenes of no evidensa to the воп: 
trary, to ba the bond in question ; and by 
the terms of eompromise on. that sait ik 
was admitted that all the debis (whieh 
would inslude that b3nd) balongad to tha 
defendants Nos, 1 to 3, that is, Rijdhari 
and his two brothers. If tha bond had 
hagu the separate property of Rajdhari, 
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this would almost eertainly have bəsu 


stated. 

Again, in the вэвооі partition uii of 
1902, the plaintiff Ohintaman alaimad as 
joint proparty a sum due to Rajdhari under 
a bond from Pyara Mander, and the award 
in that suit, dated the 33th Marsh 1901, 
found that the three brothers were mem- 
bəra of a joint family, and that all the 
moveable and immoveable properties were 
joint between them, It із поб elearly shown 
that the bond hera mentioced was tha 
bond in question ; but it appears unlikely that, 
if Rajdhari held a separate bond from Pyara 
Mander, it would not hava been referred to 
and exaepted from the award. 

Farther, in the subsequent proeesdings 
in the same auit Rajdhari admitted that 
Ohintaman was entitled to bs eredited with 
1,000 rapaes, baing one-third of the purshass. 
money for tha property samprised in the 
bond, aw admission whish conld only have 
been made if. the bond was joint proparty 
and while it is true that this was afier tha 
gala to tha appallants, it axnaot оз аззпозі 
withont proof that Rijdhari was a party 
to a fraud. : 

Lastly, itis (to say the least of it) re." 
markable that when, in 1908, Ram Golam 
made an attempt to exeeute the order 
which he had obtained against Rajdhari 
by a sale of this property, and OChinteman 
objested, no farther proseedings were taken 
in exeention, bat в private sale was made 
to the first appellant, who appears to ba 
eonnested with Ram (паш, Neither 
Rajdhari nor anyone else gavə evidenea 
that the bond was the separates property 
of Rijdhari nor was any doeumsnt produse 
еї in whish it was referrad to as his private 
proparty. 

Upon tha whole, while the evidenes on 
both sides is somawhat meagre, it appears 
to their Lordships that the presumption 
in favour of joint ownership is not displased 
and, therefore, this appeal should Ыз dis. 
missad; and they will humbly advise His 
Majesty assordingly. 

As the respondents hava not appeared 
there will bə no order аз to eosta, 

W. 0, A, & T. Р. 

Appeal dismissed. 

Solisitora for the Appellants ;—Messrs, 
Pugh $ Оо, 
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: LAHORE HIGH COURT, 
Szooxp Civit, Arrear No. 824 or 1921, 
November 12, 1921. 

Present :— Mr, Justiss Broadway. 
ABDUL AZ!Z —Davrexpant— 
APPELLANT 
versus 
Musammat AMEER BEGAM AND ANOTHER— 
PrAINTIFFS—H E 5PONDENTS, 
анал» Lau—Legitimacy— Acknowledgment, 

effect of. 


‘Under the Muhammadan Law an acknowledg. 

nent has only the effect of legitimation where 
either the fact of the marriage or its exact 
time with reference to the legitimacy of the child’s 
birth is a matter of uncertainty. [p. 405, col 2,1 

Muhammad Allahdad Khan v. Muhammad Ismail 
Khan, 10 A. 289; 6 Ind Deo. (м. s.) 198, relied upon. 

. Where there is a clear finding that no marriage 
at all took place between the parents of a child 
the presumption of legitimacy which results from 
Bokuowredyment cannot arise, [p. 406, col. 2 ] 


. Second appeil from..a deeree- of the 
Additional District : Judge, Jullandur, at 
Hoshiarpur, dated the 8rd February 1921, 
affirming that of the Monsif, First Claes, 
dullundür, dated the 19th July 1920, 

Lala Badri Das and Mr» Sagar Ohand, for 
Lala Fukir Ohand, for the*Appellant. 

Bekhshi Tek Ohand ard Mr. Obedulla, for 
the Respondents. 

.JUDGMENT.—The dispute giving rite 


to this litigation relates to the: snesersion to 


the estate of one Hadait Ullah cf Jullundur 
City, Onthe Ist August 1919 Musammct 
Amir Bégum, & daughter of Hadait Ullab, 
and Musammat Ako, bis brother’s wife, 
instituted a suit against Abdul Aziz, asking 
for a deolaration tkat they (the plaintiffs) 
were the rightful owners of the land in auit 
whieh had belonged to Hadait Unllab, deseas- 
ed. It was alleged that Abdul А2 2, defend. 
ant; was the illegitimate ccon of Hedait Ullah 
and ss &ueh not entitled to any share in the 
property. In the alternative it was prayed 
that a declaration be granted to the effect 
that. Musammet Amir Begum was entitled to 
‘one-third ebare of the lard under a Will ssid 


to have been exeented by the said Hadait . 


Ullah, who had died cn the 13th Desember 
1918. 

The Trial Oourt found that Abdul Az'z 
was the illegitimate son of Hadait Ullah, 
‘daceaacd, but that Musammat Вараш aonld 
‘not eballenge the Will above-mentiored. It 
aceordingly dismissed the suit gua Musammat 
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Ako but granted Masammat Amir Begum 
a deoree deolarir g ber title to cna-third share 
in the estate left by Hadait Ullah. Musammat 
Ako assepted the situation. Musammat 
Amir Bagam and Abdul Az'z, however, 
preferred appeals against this deeree to the 
Distrist Judge, Musammat Amir Begum 
elaiming to be entitled to a declaration that 
she was the owner of the whole property and 
Abdul Az'z claiming to be the legitimate son 
of Hadait Ullah. The learned Distriet Judge 
dismissed both the appeals by one judgment, 
and Abdul Aziz and Musammat Amir Begum 
have come up to this Court in sesond 
appeal, the former through Mr. Badri Das 
and the latter through Mr. Tek Ohand. I 
shall deal with both the appeals together. 


Turning first to that by "Abdul А22 
(Civil Appeal No, 824 of 1921), it will be 
seen that tke learned Distriet Judge has 
some to eertain definite findings of faet- 
whioh admittedly are not open to examina» 
tion in seéond appeal, The mother of Abdul 
Aziz was:one Musammat Jijan. The learned 
Distriet .Judge has held that Musammat . 
Jijan was never married. to Hadait Ullah by 
any religions or legal ceremony. Furthér, 
he has held that this lady never lived in any: 
house oceupied by Hadait Ullah bnt that 
there was evidence to show tbat she lived in 
the house rented by Hadait Ullah, whish 
house was situated in а mohallu inhabited by 
prostitutes, * 

It has also been found that Hadait. Ullah 
during his lifetime. on several ooeasions 
acknowledged Abdul Azz to be his son, 
It was apparently aontended beforé the lower 
Appellate Court, as it has been before me, that - 
the legal effeot of these findings should be ia 
favour of the legitimacy of Abdul ÀAz'z. The 
learned Distrist Judge held, on the authority 
of Muhammad Allahdad Khan v, Muhammad 
Ismail Khan (1), thatan aeknowledgment 
had only the effect of legitimation where the 
fast of the marriage was a matter of un. 
eortainty, that in the present case the evi. 
denos on the record proved ‘that no marriage 
had taken. place between Musammat Jijan 
ard Hadait Ullah and that, therefore, there 
being no uncertainty on the point the 
asknowledgments by Hadaiéf Ullah did вов 
render Abdul Az'z legitimate, Mr, Tek 


(1) 10 A, 289) 6 Ind. Deo, (н.в) 193, 
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Ühand urged that the question whether a 
child was legitimate or illegitimate was one 
of fast, pure and simple. Оа theother hand, 
Mr. Badri Das sontended that he was only 
attacking the inferenees drawn from the 
findings of fast arrived at by the learned 
Distriet Judge. The matter is not free from 
.diffisulty, and Iam inslined to the view that 
in this ease there being a slear finding that 
Abdul ÀÁz'z is the illegitimate son of Hadait 
Ullab, no question of law arises. As, bow- 
ever, Mr. Badri Das has argued the ‘ease at 
length I will deal with the ease as put 
forward by him. Hedrew my attention to 
Sulakhan Singh v. Santa Singh (2) and eon- 
tended that in a ease where it was proved 
that a man and а woman lived together for а 


number of years as man and wife, there. was a ` 


-strong presumption in favour of а marriage 
having taken place between them. With this 
proposition I have no quarrel, but in the 
present ease it has not been found that 
Musammat Jijan and Hadait Ullah lived 
together for a number of years ав man and 
‘wife. What bas been found is that Musammot 

- Jijan, a prostitute, lived in the -prostitute’s 
quarters in a house rented for her by Hadait 
UHah and bore him a son. This authority 
is, however, in support of Mr, Tek Ohand's 
sontention that a finding on a question of 
legitimaey іа one of fast, and in the present 
ease the lower Appellate Court has sonsidered 
every bitof evidenee on the reaord and has 
not ignored anything of importanee, 

It was next eontended that, under Muham- 
madan Law, aeknowledgments by а man that 

.& certain person was his son were.suffisient to 

' establish legitimaay and, further, that if a 
man acknowledged a woman to be his wife, 
the. matrimonial eontraet was sompleted with. 
out any formal ceremony being necessary. 
In this eonnection my attention was drawn 
to Ibrahim Ali Khan v. Mubarak Begam (3). 
The faeta of that ease, however, are so differ- 
ent from tke fasta in this that I am unable 
to find any assistanse from this desision. No 
doubt, onder Muhammadan Law if a man haa 
aeknowledged another as his legitimate 
ehild, the presumption of paternity arises 
{ Wilson’ 8 Anglo Muhammadan Law, 
Article 85, page 162; see also Ashrufood 
Dowlah Ahmed Hussin Khan v. Hyder 

(2) 60 Ind, Cas, 375. 


(8. 56 Ind. dum 828; 1 L. 229; 82 P. L. R. 1920; 20 
P. W, R 192 
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Hossein Khan (4) and Abdul Rasak v, Aga 
Mahomed (5)1, 

Mr. Badri Das further sontended that, 
under strie Muhammadan Law, no вете: 
monies were needed in order to  eífeet 
s valid marriage and relied on page 51 
of Wilson's Anglo-Mubammadan Law as 
well as Ameer Ali's Mubammadan Law, 
Volumell, page333. Ameer Ali, nodoubt, says 
that the law appoints no вревібе eeremony 
for the eontraetnal performanse of a marriage 
but he also says that, aesording to reeognised 
custom, marriages among all the meets ara 
solemnizad by a person sonversant with the 
requirements of the law, s.e., the kasi, while 
two other persons are appointed for the 
purpose of seting on behalf of the eontraet< 
ing parties with '& certain number of wit- 
nesses, Aeknowledgments by a father oreate 
8.presumption of legitimaey no doubt, but, 
аз pointed ont by Mahmood, J., in Mukammad 
Allahdad Khan v. Muhammad Ismail Khan (1), 
an &eknowledgment has only the effest of 
legitimation where either the fast of tha 
marriage or its exaet time with referenoe ta 
the legitimaey cf the ehild’s birth is a matter 
of uneertainty, In the present aase neither 
the faat of the marriage, nor its exaet time 
is in unsertainty, for the Courts below have 
elearly and unequivosally found that on the 
evidence on the record tt has bean proved 
that no marricg; took place ; betwesn 
Musiamat Jijan and Hadiut Ullah. In this 
view of the ease the presumptions eontended 
for by Mr, Badri Das do not arise and I 
must, therefore, hold that it having been 
proved that no marriage took plasa between 
the parents of Abdul Azz, he is illegiti: 
mate, 

It was urged that the learned Distrist 
Judge had not disposed of issus No. 5, whish 
was whetber plaintiff admitted defeudant as 
the legitimate son of the deseased. This issne 
was desided against Abdul Azz by the first 
Court, and he did not attask the sorrestness 
of this finding in the appeal to the Distriet 
Judge. The learned Distriet Jadge, however, 
has stated in his judgment that he had aon- 
sidered the evidenee in the ease aud a part 
of the evidenee sonsisted of what Abdul 
Azz termed “admissions” of hia legi- 


(4) 11 M. L A. 04; 7 W.R. P.C. t; 1 Sath. P, C. J. 
659; 2 Sar. P. О, J. 223: 20 Е R 87. 

(5) 21 U. 663; 27 L А. 65; 4 M. L, Ј, 181; 6 Sar. P, 
C. »h 889; 10 Ind, Dec. (х. s.) 1074, 
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timaey by the plaintiff. The mere faet 
that the learned District Judge has not 
referred speeifieally to this evidenee does not 
mean that he has ignored it and the mere 
failure to refer to it speeifieally does not give 
в ground for seeond appeal. 
' The appeal by the defendant fails and is 
üismissed with sosta, 
lnow some to Civil Appeal No. 1156 of 
‚21921. 16 ав вопбепйей by Mr. Tek Ohand 
that the learned District Judge having held 
that Abdul Aziz was illegitimate, Musammat 
Amir Begam, should have been held to have 
been the suesecsor to her father. Asecepting 
the Snding that the parties were governed 
by eustom, and that by eustom, Musammat 
Amir Begam sould not eballenge the devise 
made by Hadait Ullah, it was contended that 
before the alleged Will sonld ke given effect 
to, it should have been proved and its terms 
sonsidered, ` For if, under the Will there was 
`a devise to Abdul Aziz as а son then it 
having been found that he was not the 
legitimate son the devise failed and in support 
of this I was referred to Ram;z Das v. 
Durga Parshad (6). This was a ease cf 
adoption where it wss held that “when а 
Hindu widow makes a Will in favour of a boy 
. whom she has adopted and it is found that 
the adoption is invalid, it bas to be aseer- 
tained whether the mention of the legatee 
as ап adopted son is merely deseriptive or 
whether the assumed fact of his adoption is the 
reason and motive of the bequest and indeed 
a condition of it, and if the latter is found as 
a fast the Willis of no effect.” A similar 
sase is reported in Fanindra Deb Raik i v. 
Rajeswar Das (7), It was sontended that in 
the present ease Musammat Amir Begam bad 
no knowledge of the Will or its contents. She 
knew that Abdul Ас 2 was setting up a Will 
under whieh she was a legatee of one-third. 
During the eourse of the prceesdings Abdul 
Aziz was repeatedly ealled upon to prodnoe 
the Willbut failed to do во, asserting that 
no Will existed. Mr. Tek Oband argued that 
in sueh cireumstanses Illustration (g) to 
gestion 114 of the Evidenee Ast applied and 
that it would be held that if the Will had 
been prodused the evidenee afforded by it 
would have been unfavourable to Abdul Az'z, 


(6) 46 Ind. Cas. 90; 6 P. B, 1918. 
(7)11 0. 463; 12 L A. 72; 4 San P, O,J, 


Ind, Jur, 277; 9 Ind, Dee, (м. s.) 1088, uw 9 
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Mr. Badri Das, on the other hand, eontended 
that, as a matter of fact, there was no Will 
at all but that the plaintiff having admitted 
tbe existense ofa Willin parapraph 5 of her 
plaint, and also having admitted that Abdul 
Aziz was a legatee to the extent of two-thirds, 
sbe was bound to- abide by these admissions. 
Paragraph 5 of the plaint, however, does not 
bear out Mr. Badri Das’ eontention, It ig 
there alleged that Abdul Aziz had got Hadoit 
Ullah to exeente a Will which Will be was 
keepirg in his possession, and that under that 
Will one-third of the estate had been left to 
her while two-thirds had been left to Abdul 
Azz. 16 ів obviously impossible to aonsider 
a dcenment that is not before the Court and 
it seems to me that the presumption eontended 
for by Mr. Tek Chand must be given effeot 
io. There is no olear admission on the 
part of Musammat Amir Begam that the 
devise to Abdul Aziz was made as a persona 
designata and not as the legitimate son of 
Hadait Ullah. This question sould bave 
been put atrest by produstion of the Will 
and its non produetion gives rise to the pre- 
sumption that devise was made to Abdul Aziz 
not as а persona designata but as the legiti- 
mate son of the testator whieh he is not, 
Abdul Az’z himself ean searsely object to 
the raising of this presumption, inasumeh 
as he himself maintains that Hadait Ullah 
pever exeeuted a Will at all, If thera was 
no Willthe plaintifi’s suit should have been 
deereed, ` 

I sesordingly aesept this appeal with eoste, 
and modify the desree of the learned Diatriet 
Judge by granting the plaintiff, Musammat 
Ameer Begam, a deeree declaring that she is 


the owner of the property in suit. 
2. Ki Defendani's appeal dísmsseJ; 


Plainiiff's appeal accepted, 


D 
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CALOUTTA HIGH COURT: 
` Apprication No.. 28 ов 192C, 
December 8, 1920. 

Present: —Sir Lanselot Sanderson; Kr., 
Ohief Justice, and Justise, Sir Asutosh 
Mookerjee, Кт. 
OHAITANYA OHARAN SET— 
PETITIONER 
` versus. 5 


“MOHAMMAD YUSUF—Obpposite 


Party, ` 
' Civil. Procedure Code (Act V- of 1908", s. 110— 
High Court varying decree of lower Court as regards 
costs only —Judgment of affirmance—Leave to appeal to 
Privy Council, whether to be granted, - 


Where in an appeal - High - Court ` merely 
exercises its discretion as regards ~ the costs - of 


ihe suit in the lower -Court and it entirely cons: 


firmes the decision. of the . lower Court on ‘the 
merits ofthe case, its decree is one of affirmance 
within the meaning of'seotion 110 of the Code of 
Oivil Procedure, [p. 408, ool. 1] 


Applisation for leave to appeal to Hia 
Majesty in Council from the desision of 
Mr. Jnstise Richardson and Mr, Justiee Huda, 
in Appeal from Original Deeree No, 53 of 
1919, dated the 17th May 1920, 


Babus Biraj Mohan Ma'umdar and батта 
Neth Mukherjes, for the Petitioner. i 

Babus Ram Oharn Mitira and Surendra 
Nath Guha, for.the Opposite Party. 


JUDGMENT, 


Sanvensox, О. J.—This is an application 
by tbe plaintiff in the suit, for a eertifieate 
that this is a fit and proper o3se for 
leave to appeal to His Majesty in Oouusil, 
There is no question as to the value of 
the subject matter of the suit, or the subjeat- 
matter of the appeal; butit is urged. on 
behalf of the respondent that the judgment 
of the High Court against whieh it ig 
desired to appeal was one of &ffirmaneg 
and that there is no substantial question 


-of law involved. On the other hand,it ig 


urged by the learned Vakilfor the plaintiff, 
that the judgment of this Court was not 
one of affirmanee, and that, if it was one of 
affirmanee, there is a substantial question of 
law involved, : 
- The.suit was brought to resover damages 
for an alleged malieious proseeution. The 
First Oourt dismissed the suit without eoste, 
The matter then pama on appeal to Ше 
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High Court and the deerea of the High 
Court was as follows: “It is ordered and 
deersed that the deeree of the lower 
Court in so farsa it relates to eosta be 
set aside and in lieu thereof it is hereby 
ordered and desreed that the plaintiff do 
pay to the defendant No. 1 the «sosta 
insurred by -him in the Court below with 
interest thereon at the rate of six per eent. 
per annum from the date of the desree 
of that Court until realization; And it is 
further ordered and desreed that save 
and exsept as aforesaid the said deeree of 
the lower Court be affirmed and this 
appeal dismissed: And it is further ordered 
and deereed that the plaintiff, appellant, 
do pay to the defendant No. 1, respondent, 
the sum of rupees five hundred and thirty- 
two and annas six, being the amount of eosts 
ineurred by him in this Court, with interest 
thereon at the rate of six per eont, per annum 
from this.date until realization,” $ 


The first question whieh I have to deside 
is, whether, in the eireumstanees of thia 
ease, the judgment of the High Court ig 
one of affirmanse. In my judgment, it is. 
The only part of the judgment and deeree 
of the'lower Court whieh is varied by 
the deéree of this Court was that part whieh 
related to coats. The eostas were entirely 
in the diseretion of the Court whieh heard 
the appeal. Тһе Court exereised its disers- 
tion and ordered that the plaintiff should 
pay the soats of the suit in the Firat Oourt 
and the eosts of the appealtothis Court, 
If we were to hold that this was not a 
deeree affirming the desree of the lower 
Court, it would follow that whenever, in 
a ease where the subjeet was of the requisite 
value, this Court varied the desision as to 
возів of the lower Court, however small the 
extent might be, and dismissed the appeal 
on the meritin all material  respests, 
the party who failed on the appeal inthe 
High Court would have a right to appeal 
to the Judieial Committee, I sannot believe 
that that was intended by the Legislature 
and I am eonfrmed in this view by the 
fast that no authority ean be prodused in 
support of the eontention put forward by the 
learned Vakil for the appellants though the 


‘situation whieh ossurs in this ease, must have 


ossurred many times in the past. | 
In the saso of Thakur Balleo Bakhsh Singh 
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у, Thakur Тай Sing’ (1) this question was 
sonsidered. 

The learned Officiating Judicial Commis. 
sioner. who delivered the .judgment stated 
as follows:—" ‘tt appears to me that we 
shall be doing no violenee to the langcage 
of seetion 596. of the Code of Civil Pro- 
sedure.if we hold that the words ‘affirms 
the deeision of the Court immediately 
‘below’ relate -to the. subjest. matter of the 
suit. The eoste. of the suit elaimed by 
a- plaintiff sre never taken into aesocunt 
jn eonsidering -whether the subjeet matter 
of the suit in the ‘Court of first instanee 
amounted to Rs, 10,000 for the purpose of the 
first elause of вевіїоп 596 of the Code of Civil 
Prosedure, 

“In my opinion-the applieant-is not entitled 
to appeal merely because the two Courts 
differed on the question of eosta.” 

The learned Commissioner was dealing 
with seetion 590 of. the Code of Civil 
Prosedure, whieh was then in foree; but the 
material words in that seetion do not differ 
from the ‘words i in seetion 110 of the Code of 
‘Civil Prosedure, 1908. 

I agree with that partof the judgment. 
In this ease the High Court merely exercised 
its diseretion . -aB regards the sosts of the 
guit in the lower Court and it entirely 
wonfirmed: the deaieion of the lower Court 
on the merits of the ease ; sonsequently, in 
my judgment,..the: desree appealed from 
affirmed the desision of the Court immedi- 
ately helow the High Court within the 
meaning of section 110 of the Code of Civil 
Proeedure. 

AB regards: -the веворӣ question, t?c,— Whe- 
ther there is a substantial question of law 
involved, I have read the judgment of my 
learned brother Mr Justise Riehardson and 
it is gloar from that judgment that the 
qnesiion was entirely one cf fast and that 
there is no  substartial question of law 
involved. 

For these reasons, in my. jadgment, the 
applieation must be refused with вовів, three 
gold n.ohurs, 

MooxtkeJEE, J.—I agree, 

B. N. 

| Applicc tion refused, 

(1y 10 O. C, 5. 
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LAHORE HIGH COURT. 
First Ovit АРРЕА No, 2026 oF 1947. 
November 15, 1921. 

Present :— Mr. Justice Seott Smith . 
and Mr, Justiee Abdul Qadir, 
LAKHU MAL--DrzrzNbpaNT— 

— APPELLANT 

versus : 
BISHEN DAS 4ND OTHERS—' 
PLAINTIFFS AMD ANOTHER DEFENDRMT-— 


RESPONDENTS. 

Hinda Law—Joint family—Antecedent debt—Mort, 
gage, whether antecedent debt. 
. In order to bring a case within thé exception 
that family property in the hands of the sons ig 
bound by a mortgage executed by the father during 
his lifetime to pay off an antecedent debt, two 
conditions must be fulfilled, jirsé, the mortgage must 
have been to discharge an obligation antecedently 
incurred .and, secondly, the obligation antecedently 
incurred must have рееп incurred wholly : apart 
from the ownership of the joint estate. {p,-410, col, 


Ыл mortgage whereby joint family property is 
charged cannot be regarded as an antecedent:debt, 
[p. 410, col. 1.] 

Sahw Ram Chandra v. Bhup Singh, 89 Ind, Cas. 
280; 89 A..487; 21 C. W. N. 698; 1 P. L, W. 557; 16 
А. L. J. 437; 19 Bom, І. В. 498; 26 O. L. J. 1; 88 М, 
L. J. 14; (1917) M. W. N. 439; 22 М. L; 1722 6-L. W. 
218: 44 Т. А 126 (Р. О.), Brij Narain Rai v. Mangla 
Prasad, 50 Ind, Cas. 101;41 А. 235; 17 A. L, T. 249; 1 
U.P. L. В. ‹А,) 49, Bankhandi Rat v. Keshori Mandal 
61 Ind. Cas. 102, 2 P. L, T. 17; 6 P. L. J; 72, (1921) 
Pat. 118, relied upon. 


First appeal from a deeree of the Additional 
Senior Subordinate Judge, Hawalpindi, dated 
the 31at July 1917. 

Mr. M. 8. Bhagat, for the Appellant, 

Pandit Sheo Narain, R. B., for the Respond- 
eats. : : 
JUDGMENT,—This is a first appeal 
against a deelaratory deeree passed by the 
Senior Subordinate Judge, Rawalpindi, 
setting aside two mortgage deeds and one sale. 
deed exeeuted by defendant (1) Ram Oband, 
in favour of Lakhn Mal defendant (2), as 
withont nesessity and consequently null.and 
void against the plaintiffs, Bishen Das..son of 
Ram Chand, and Harbans Lal, ete,,.grandsons 
of Ram Ohand, The alienee has eome upto 
this Oourt in appeal and his case has been 
argued before us at length by Mr. M.S. 
Bhagat, while the case for the respondents 


* has been argued by Mr, Sheo Narain. 


Tho fasts of the ease are, briefly, as 


| follows : — 


Ham Ohand and his son end grandsons are 
members of a joint Hindu family, Their 
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property sonsists of a residential house, four . 


shops and some land in Rawalpindi, The 
property is admittedly aneestral. There is 
no dispute at present about the house and the 
land andthe- deeds against whieh the 
plaintiffs have asked for a declaration -all 
relate to the shops, Three of these shops bad 
been mortgaged by Ram Ohand’s father, 
Prabh Dial, to Hari Shah.Hem Raj, two in 
April 1902 and one in October 1904. In 
1906 Ram Chand exeeated a sonsolidated 
mortgage deed in reapeat of the same three 
Bhops for Hs. 8,500 in favour of the same 
mortgagees and gave possession. He mort- 
.gaged the fourth shop to one Laehman Das 
in April 1907 for Rs, 2,500. An additional 
‘mortgage deed without possession was exeeut- 
.ed by Ram Chand in respest of all the four 
‘shops for Rs. 2,500 in favour of the appellant, 
Lakhan Mal, on the 24th May 1916. This 
was followed by a deed of sale of one shop 
in favour of the same person for Hs. 8,900. 
‘This was dated 6th September 1916 and 
the sum of Rs, 2,500 due on aseount of the 
mortgaged deed, dated 24th May 1916, was a 
part of its eonsideration, ' Ham Ohand 
-exesuted another mortgage deed ‘on 2nd 
Oetober 1916 for Rs. 4,300 in favour of 
Juakhu Mal with regard to two of the shops. 
"This sum, as well a sum of Rs. 4,000 ont of 
the money raised by the sale of the shop, was 
for redeeming the previous mortgage in 
favour of Hari Shah-Hem Raj.. The suit of 
‘the plaintiffs to impugn the: three last tran- 
sastions, vit, those Of the 24th May, 6th 
September and the 2nd Ostober 1916, was 
. brought on the 24th. Ostober 1916. The 
shops in dispute were admittedly in posses- 
sion-of Hari Shah-Hem Raj at the time the 
suit was brought but they were redeamad on 
the 11th November 1916, 

A preliminary .sontention raised in the 
ease was that the defendant having redeem. 
ed the property from the possession of the 
previous mortgageas, the plaintiffs sould not 
bring а suit for а mere. deslaration and 
‘should have sued for possession. It has been 
held by the Court balow that a deslaratory 
Buit was permissible at the time when it was 
brought and -we agree with this view, as the 
‘property was in the possession of the. pre- 
vious mortg gees at.that time and had not 
attually passed inta. the possession of the 
defendant b»fore an injaasiion issued by the 
QOgurt maintained the status quo ante, 
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"The main question in this ease іє, whether 
these alienations or any of them were: for 
nesessity. Barring ineidental raferenses to 
some other points, the arguments have been 
-eonfined to this point and the grounds of 
appeal not argued before us were given up 
by Counsel. Mr, Bhagst eontends that the 
iortgage.deed, dated 24th May 1916, has 
merged into the sale of the 6th September 
1916, and has no separate existenee and the 
question of the nesessity of the items of 
whieh the sum of Rs, 2,500 borrowed on the 
strength of it was азтровей, should not be 
now gone’ into, as the sum must be regarded 
as an antesedent dsbt, whieh, under Hindu 
Law, is reeognized as a neeessity, He adds 
that the subsequent salo as well as the other 
mortgage were both made ehiefly to redeem 
the previous mortgage for Rs. 8,500 and, 
therefore, those two alienatiors should also be 
upheld as made for neeessity, He draws our 
attention to the fast that the mortgage for 
Rs. 8,500 was mainly on aesount of debts due 
from the time of Ram Chand’s father, whieh 
it is not open to any of the plaintiffs to 
dispute. He also emphasises the faet that 
the additional mortgage, dated the 24th May 
1916, was exesuted to raise money to pay off 
eertain deerees against Ram Ohand and 
Bishen Das (plaintiff No, 1) due on aseount of 
‘debts ineurred by Bishen Das. It is added 
that Ram Ohand had aetually been arrested 
and sent to Jail ќо seeure payment of these 
deerees and that it was really neeessary for 
him to raise money: to save his own skin, 
Basides, it is urged that the plan adopted by 
him to redeem the old mortgage and to 
dissharge the previous debts was an aeb of 
good management and in the interests of the 
joint family, 

Mr, Sheo Navain replying to the above 
argumenta refers us to Sahu Ram Ohandra y. 
Bhup Singh (1) and points out that the law 
as to the antesedent debts incicrol by tha 
father of a joint Hindu family is elearly laid 
down in that ruling, Their Lordships of the 
Privy Oouasil observa that " the statement of 
the law in Nanom:t Babuasin v, Molhun Mohun 
(2) by Lord Hobhouse does not give any 


(1) 83 Ind. о . 280; 89 A. 437; 21 О. W, N. 698: 
1р, 1. W. à57; зА L Т. 437; 19 Bom. L. R. 498; 26 
Q. Ld. 183 ALL J. 14 (1917) M. W. М. 419; 22 M. 
L. T.23 6L . W. 213; 4$ I. А 126 (P. O.). 

(2) 13 I. À. HI 13 €. 21; 10 Ind. Jur, 151; 4 Sar. P, 
Q. J. 632; 6 Ind, Dec. (N, в.) 610 (Р, О,), 


410 


LAEHU MAL ©, BIAHAN DAS, 


sountenanse to the idea that joint family, 


estate ean be effectively sold or eharged.ia 
sush a manner as to bind. the. issue of the 
father, exeapt where the. sale.or eharge has 
been made in order to dissharge an obligation 
- not only. anteeedently incurred but incurred 
wholly apart. from the ownership of the joint 
estate or the sesurity afforded or supposed to 
be ayailable by the joint estate." This rul- 
ing was followed aod explained · by: the 


Allahabad High Court in Brij Narain Rai v. ' 


Mangla Prasad (3)-where it was sought by 
the sons to invalidate a desree for the rale 
obtained by the mortgagee upon a mortgage 
of joint family property. exeented by. the 
father, and it appeared that the mortgage in 
question had been exeeuted to pay off two 
earlier mortgages of joint family property 
. alsa exesuted by the father, It. was held that 
“it was for the mortgagee—to show that the 
earlier mortgages fell within the exseption 
reeógnised by the Judicial, Committee of the 


Privy Couneil in Sahu Ram Ohandra v. Bhup ` 


Singh (1).^" The Patna High Court ina still 
more resent deaision, published as Bankhandt 
Rai v. Kishori Mandal (4), has followed ihe 
same 'prineiple and has laid down that, “'i 

order to bring а ease within the Heus 
that family property in the. hands of the 
sons is bound by a mortgage. executed by 
the father: during his lifetime to pay off 
au anutesedent debt, two  sonditiona -must 
be fulfilled, frst, the mortgage must .bave’ 
been to discharge ап obligation antese- 
dently ineurred and, secondly, the obligation 
antesedently inourred must have been in- 
eurred wholly apart from the ownership 
of the joint estate.” In the light of these 
observations the mortgage deed, dated the 
24th May 1916, eannot be allowad io pass 
as embodying an antecedent debt. besause 
joint property was mortgaged by it and 
the item of Rs. 2,500 due on .assount of 


it will have to be examined on its own’ 


merits as to the’ nesessity. for it. 
We now proseed to examine. the transe 


aetions one by one and take up, first, 
: the sale-deed dated the 6th September 
1916, Я . 


(8) 50 Ind. Cas. 101; 41 А. 235; 17 A. L.J, 249; 1 
U.P. L. В. (A.) 49. 

(4) 81 Ind. Cas, 102; 2 P, D.T, 17; 6 P.L. Ј, n 
(1921) Pat. 118, NE | 
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The details of the ‘sale money are. ad 
under ;— : hd 





: : D А Reg, 
1, On account, of the previous mort- os 
gage-deed, dated the 24th. Moy Qe 
1916 ... . 2,500: 
2, For payment to tho previous dn 
mortgagees .Нагі Shah.Hem EA 
Raj .. о aes m 4,000 
8, Cash before the Sub-Registrar ids 500 . 
4. A rukka drawn on the Kashmir Ns 
Bank. s` T aes 1,000, 
E 


"Total m 


As already remarked sides, Item No. 1 
eannot be allowed as an antesedent debt, 
With regard to Item No. 2, it is to be ob- 
served that it was meant to be a part 
payment to Hari Shah Hem Raj, the рге, 
vious mortgagees, but we sannot make any. 
pronounsement as to the. validity or otber. 
wise of this item as the Court below has 
exeluded the mortgage-deed > in favour of 
Hari Shah. Hem Raj from eonsideràtion, the. 
plaintiffs havirg expressly stated in the 
plaint that the said deed was not disputed 
at present, This item. will stand or fall 
with the desision that may’ ba subáequantly 
arrived at, if the plaintiffs ehoose to dis- 
pute the said previous mortgage. We agree,. 
however, with the Trial Court in- holding 
that this item oannot furnish a nesessity 
for the sale in dispute, as the previous 
mortgagees were not pressing for “payment 
in any way and the sale by itself eould 
not diseharge the debt due on' assount of 
the previous mortgage. For the esh item 
of Rs, 500 no nesessity has been shown at. 
all, and all that. Mr. Bhagat urged with 
regard to it was that it represented the 
balanss of the sale money and was a small. 
frastion of the whole and should be allowed, 


‘This wonld be done in a ase where the 


greater part of the priee -was to be allowed , 
as for 'nesessity, but, sush being not the 
ове here, we cannot hold that this item. 
was fcr neeessity. As regards Jtem No. (4) 
it is admitted that this item has not been 
paid in eash to the vendor, Af firet,a. 
rukka was given to. him‘on а Bank in . 
whieh the money was in deposit but before 

he sould realise it, the form of a payment, 
was changed, the rukka was presumably | 
tsken bask and instead sredit was given to 
Rem Ohand for Rs, 1,000 in the item of 
sonsideration for .the. mortgage dated tha 
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да Ostober 1916 for-Rs. 4,300, Thus, so 
‘far as this sale and the resital in the sale- 
deed аге soneerned, the sonsideration for 
this item fails and the item is dis. 
allowed, 

We have now to see what part of the 
item of Rs. v,5C0, due on aseount of the 
mortgage of the 24th May 1916, san be 
held to ba valid and for necessity, - The: 
sonsideration money as given in the deed 
was a9 follows :— 





» . . Re. · 
1. Registration expenses and the value 
e of a wasted stamp paper for 
Rs, 20 60 
2.. To be taken i in cash before the Sub- - 
Р egistrar 126 
3, The mortgagee -will: himself pay 
on the mortgagor’s behalf to 
decree-holders and creditorg 2,816 
Total 2,500 


Out of Item No. 1 Hs. 40 should, we think, 

be allowed as eost of registration as a 
sonsiderable part of Item No, 3 is going 
to be allowed. Oar attention has not been 
drawn to anything on the resord to show 
. who was to blame for tho wasted stamp 
of Re. 20 and the item eannot be allowed. 

: Of the neesssity of the cash ‘item of Rs, 125 


there is no proof and it is not allowed, 


For the item of Rs, 2,315 we have to 
examine the following details :— 


1. In payment to Musammat Damodari, ` Н 

decree-holder 1,200 
2. For payment to Dhan Raj Sukhraj, ` 

decree-holder 450 
$, For payment’ to Ujagar Mal, ete, 

' deoree-holdexs .. ... 295 
4. For payment to Karm Chand, eto., Ў 

decree-holders EE 60 
b. For payment to Hari Ваш. Chuni и 

Mal aoe 180 
6. For payment to (shar Das ona bond 

executed by the mortgagor " 200 

Total 2,915 

As to item of Re, 1,200 admittedly 


Rs, 700 were paid to Musawmat Damodari 
in full settlement of ber desree, and thus 
the mortgagee (Lakhu Mal) saved Rs. 509 
over this. Нә produses, however, а receipt, 
Exhibit D-7, dated the 18th January 1917, 
purporting to be exesuted by Kam Chand, 
showing- that he aeknowledged having taken 
Ra, 211 ont of the said sam of Вв. 509 
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from Lakhu Mal, This reseipt is printed 
at page 86 of the printed resord but there 
is no proof that the reesipt ‘was for con- 
sideration. There is a reseipt, D 7, pur. 
porting to have been given by Ram Chand 
to Lakhu.Mal, but no question was put to 
Ram Ohand about this reesipt when he was 
examined as a witness, and there is no 
admission on his part of having got the 
sum of Rs, 211 from Lskhu Mal. Thia is, 
we think, an extremely doubtful payment 
and sannot be taken into aesount, Rs. 500 
ont of the item of Rs. 1,200 on aesount of 
Musammat Damodari's desree must, therefore, 
be disallowed as not paid. The item of 
Rs. 450 is proved to have been paid, and 
we are toli that the astual payment to 
Dhan Raj Sukhraj was Rs, 469 whieh is 
the sum hereby allowed instead of the 
item of Re. 450. The item of Rs. 225 has 
been paid, and so has the item of Rs, 60 
whieh had swollen into Hs. 112. There. 


‘fore, Rs, 225 and Rs; 112 are allowed, Rs. 165 


was the sum astually paid out of Rs. 180 
and, tberefore, Re. 165 are al’o ved, The рву: 
ment of Item No. 6 for Rs, 200 is not proved 
and thus the total snm that deserves to be 
allowed out of Rs. 2,315 is Rs, 1,671 and 
adding Rs. 40 to the same whieh have been 
allowed as expenses cf registration, we get 
a total of Rs. 1,711, whish may be said to be 


.due on aseount of Item No. 1 in the eon- 


sideration of the sale deed dated the 6th 
September 1921, 
The firat mortgaga having been disposed 


` of with the sale.deed, cf whioh it had become 


a part, the second mortgage, dated the 2nd 
Ostober 1916, remains as the only deed that 
is to be dealt with in this appeal. The eon. 
sideration for it was Hs. 4,800 whish may 


'besaid now to inelude the sum of Rs, 1,006 


whish we have exeluded sbove ont of the 
eonsideration of the sale-deed. Тһі sum 
was wholly meant for payment of the pre. 
vious mortgage of Rs. 8,500. As the pre. 
vious mortgage remains as an open question 
between the parties, we thinkthe mortgage 
dated the 2nd Ostober 1919 sannot be set 
aside and will stand or fall with ару desision 
that may be eventually arrived at as to the 
said mortgage. 

We, therefore,assept this appeal in part and, 
niodifying the deeree of the Court below, 


‘pasa а deoree deelaring that the sale of the 


6th September 1916 is set aside but Rs, 1,711 
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out of half tbe .sonsideration therefor shall 
remain as an equitable’ eharge on the pro. 
perty soll. ‘As regards the other half of the 
eonsideration whieh is said to have been paid 
on aesount of Hari Sbah and Hem Baj's 
mortgage nothing is desided and no deelara- 
tion about itis made in this suit. 

As regards the mortgage of the 2nd 
Ostober 1916 we make no deelaration in the 
present suit," Under the eireumstaneos of the 
ease, we leave the partiesto bear their own 
вовїв, 

Z Е, 

Arpeal accepted. 


OUDH JUDICIAL COMMISSIONER'S 
COURT 


Szcoup бїүп, Арркат No. 198 or 1920, 
February 10, 1921. 
Fresent:— Pandit Kanhaiya Lal, J. О. 
RAGHUBAR дир orgers—Derenn.nta 
(o—ÀPPNLLANTS 


tersus 
RAM BHAROSE дир ANOTHER—PLNTIFF: 
. —— RESPONDENTS. 
Minor—Transjer by guardian-—Minor, whether can 
avoid transfer—Benefit of minor—Registration, absence 
of-—Agreement, defective—Part performance, effect of. 


Even where a compromise or settlement is con. 
sidered to be defective or inchoate and insufficient 
to make a final and validly concluded agreement, 
the subsequent acts of the parties may be such ag 
to supply all defects. In fact, when the actings and 
conduct of the parties arə founded upon it, as in the 
performance or part performance of an agreement, 
the locus penitentie which exists in a situation 
where the parties stand upon nothing bnt an 
engagement whioh is not final or complete, is exclud- 

ed, for equity will support a transaction, clothed 

imperfectly, in those legal forms to which finality 
attaches, after the bargain has been acted upon, 
Lp. 418, col. 1.] 

Where the guardian of a minor effects a transfer 
of the minor's property for ihe benefit of the 
minor, and the latter after attaining majority con- 
tinues to derive the benefit which the transaction 
conferred on him, if is not open to him to take 
advantage of the absence of registration, particularly 
when the partiea can no longer be restored to 
their old positions without material prejudice to 
the interests of one of them. [p. 413, col 1.] 

A minor can repudiate ап act dore by his guir. 
dian qu if it is prejudicial to his interests, [p. 418 
‘gol. 1 
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Appeal from a deeree of the Additional 
Subordinate Judge, Hardoi, dated the 22nd 
April 1:20, reversing that of the Munsif, 
Bilgram, dated the 7th Mareh 1912. 

Mr. S. P. Kain, for the Appellants, 

Mr. Mohammad Wasim holding the brief of 
Pandit Harkaran Neth Misra, fcr the Res- 
pondents, 

JUDGMENT.—The parties to this ‘appeal 
are во sharers ín the village Dhondhi; On 
the 14th May 1907 Bharat, asting on behalf 
of-himself and his minor brother, Bikramsa, 
and Musammat Parbati, asting on behalf 
of her minor son, Ram Bherose, gave plot 
No. 607/2 khasra, measuring 1 bigha 16 biswas, 
to Bakkha on a rent free lease in per- 
petuity and tock in exshange from the 
latter plot No. 610/2 khasra, eontaining a 
similar area on similar terms. Bish party 
exeented a pitta in favour of the other 
in evidense of the transastion bat did not 
get it registered. The present ‘suit was 
filad by Ram Bharose and Bikrama for the 
resovery of possession of 3/4tha of the 
land given in exehange. by their then 
guardians on the allegation that;their guar- 
dians had no power to enter into the: baid 
transastion on their behalf. The Ooürt of 
first instanee dismissed the elaim, holüing 
that the plaintiffs had been beaefiéd by 
the transastion. The lower Appellate. Court 
held otherwise. It is not disputed. that ` 
the plaintiffs attained majority within three 
years prior to the suit, It is also not 
disputed that plot No. 607/2 аҥа was 
parti land eloge to the abadi ; that Bakkho, 
who is now represented by the defendants. 
appellante, built a house and a sompound 
over it and planted a trea thereon; that 
plot No, 610-2 khasra was eultivable land and 
that the plaintiffs and their guardians have 
been in benefieial possessian ofthe same 
by the reosipt of rant from - the psráon 
eultivating it, 

The first question for кс ion in, 
whether the guardians of the plaintiffa 
had authority to bind the minors by the 
transaetion. The lower Appellate Oourt 
observes that both the plots sontain land 
of equal quality. Bat if the plaintiffs 
and their guardians had got by exchange 
land whieh was under enltivation in lieu 
of that whieh was lying piri, it sannot 
that the minors had not been 
benefited by the transastion. They have 
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been getting the banefit of the  exehange 
by holding the land granted to them rent. 
free sinos 1907, They have а right t» 
repudiate any ast done by their guardians, 
prejudicial to their interests, but this 
particular ast was not prejudisial to their 
interests. On the other hand, it was be- 
nefisial to them. The transaction sannot, 
therefore, be set aside, 

The next question is, whether in the 
abrenee of registration the leases in question 
ean be admitted in evidenee to prova a 
perpetual rent-free grant, The lower Ap- 
pellate Court rightly observes that sueh a 
lease requires registration. But as pointed 
out by their Lordships of the Privy Oounsil 
іп Mahomed Musa v. Aghore Kumar Gangult 
(1) even where а sompromise or settlement 
is eonsidered to be  defeetive or inshoate 
and insufüsient to make a final and validly 
eoneludéd agreement, the subsequent aeta 
of the parties may be sush as to süpply 
all defests. In faet, when the astings and 
eonduet of the parties are founded upon 
it, as in?the performanse of part per- 
formanee of an agreement, the locus peni- 
tentiæ whieh. exists in a situation where 
the partiés stated upon nothing but an 
engagement whieh is not final or ecmplate, 
is exelüdad, for. eqaity will support в 
traneastion, elothed imperfestly, in those 
legal- forms to whieh finality attaches, 
. after ithe bargain’ bas been aeted upon, 
Here the sonduast of the minors eannot 
bs pleaded in defeasanse of their right to 
. repudiate the act of their guardians 
during their minority. Bat if their 
guardians had acted for their benefit, and 
after attaining majority they eontinued to 
derive the benefit’ whieh the transastion 
eonferrad on them, it ін not open to them 
to take advantage of the absenee of re. 
gistration, partisularly when the parties ean 
no longer be restored to their old positions 


without material prejudies to tho interests. 


of one of them. The lower Appellate Court 
has granted a deorse for the removal of the 
wall standing on a portion of the sompound 


acd maintained the rast of the strueture, 


built by the father cf- the defendants-appel- 
lants, but the transastion, whieh ean at 


(1) 28 Ind. Cas, 930; 42 0.801; 17 Bom. L. R. 
42); 21 О. L. J 231; 28 M. L. J. 618; 19 C. W. М. 
230; 13 A. L. 1.299; 17 М. L, T. 143; 2 L, W, 253; 
(1015) M, W, N21; 42 T, ACT (PU) ` 


INDIAN ОАЙЁЙВ, 


413 


best only last tilla partition of the village 
is effested, sannot ba set aside piesemeal: 
in that manner, The minors are bound by 
what their guardians had done in their 
interests. 

The appeal is, therefore, allowed and the 
desres of the lower Appellate Court set 
aside and that of the Court of firat in- 
stanee restored exeept in во far that the 
parties will bear their own eosts through. 
out. 

Z. K, & N.H. 

Appeal allowed, 


NAGPUR JUDIOIAL COMMISSIONER' 3 
i OOURT. 
Sxcoxp Civit, Arrea No, 515 or 1920. 
' — Deeember 15, 1521. 

Present :—Mr, Hallifaz, А. д. О. 
BHAWANIRAM —Piarnerin— 
APPRLLANT 

versus ` 
DAMMARSINGH—Dzrexpext— 
EBEPONONAT. 

Will—Nuncupative—Finding as to intention of 
testator—Finding of fact—Appeal, second. 

In the case of an oral Will by one R, to his 
daughter, the witnesses used slightly different terms 
of expression but all said that the daughter was to 
have the property for ever, or words to that effect, 
The lower Appellate Court taking all the circum. 
stances into consideratio came to the finding that 
“В. did make a Will in favour of his daughter and 
expressed his intention to give her an absolute, 
estate”: 

Held, that this was а finding of fact binding in 
second appeal, Р 

Appeal against a desres of the District 
Judge, Jubbulpore, in Civil Appeal No, 23 of- 
1920, dated the 29th September 1920, 

Mr. J. О. Ghosh, for the Appellant, 

Dr. H. S, Gour, for the Respondent: 

JUDGMENT,— The last male holder of 
the property in dispute was Ramlal, . After 
his death his widow Ohironji married Todal 
Singh, and it- happens that the next 
revarsionary heir to Ramlal is Todal Singh'a 
fathar Biawaniram. We are not; however, 
eohearnéd with. Bhawaniram's relationship 
to Todal Singa or Ohiconji but only with 
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his relationship to Ramlal. As the result 
of -eertain arrangements made after the 
death of- Катја], that part of his property, 
whieh isnow.in dispute went to Batti Bai, 
his daughter by his firat wife: Jai Bai, and she, 
held it till her death ^in. 1918. The plaintiff 
Bhawaniram now elaims itas Ramlal's rever- , 
sionary heir, from the defendant Dammar 
Singh, Batti-Bai's husband, who ів in posses- 
sion and claims to retain it on the allegation 
that Ramlal made an oral Will whereby 
Batti Bai besame the absolute owner of it.. 
(2) The learned Distrist Judge found that 
Ramlal did maks an oral disposition of his 
property and that he did direst that the 
property in dispute should go to his daughtor 
Batti Bai, The sorreetness of this finding. 
„is not now questioned. It was further held 
that Ramlal direoted that: Batti Baishould. 
be the absolute owner of the property. The 
reasons for the.finding are stated as follows: 
“í heave read: thioagh the, cral - evidenes 
several times and duly-noted ibe arguments 
of the lower Court but 1° cannot agree in 
rejecting this evidences, I . find tbat the 
eondust of the-parties- and- the “surrounding 
eiroumstanses lend it great support, and that 
Ramlal must have made a Will of the 
nature indieated, The sase of Dhurt Lal v. 
Dhania (1) was. rightly referred to as 
insisting.on precise proof of theterms of a 
nunoupative Will, but this case sannot mean 
that an oral: Will oannot be proved unless all - 
the witnesses give: presisely.the same, words 
in telling what the testator said, -It is only” 
to beexpeoted that the resoliestion of the wit. 
nesses should uso. slightly different terms of | 
expression but if the effeot of the language is , 
the same this will. not matter. Now, . all. 
the witnesses’ gre- agreed às ‘to’ what Batti 
Bai and.the others. were to get, and they 
all say that she.was to have the property . 
for ever ог. words to that effeat...... find that 
Ranilal did make a Will in favour of daughter 
and expressed . his. intention to give her an 
` absolute estate.” =. © > ^ 
(3) The only contention pressed by , the 
Jearned Advoeate for the plaintiff-appellant 
ів that, aesording to the ruling of the 
Privy Counsil. in. Baboo-Besr Pertub Sahee 


v. Maharajah Rajender’ Pertab Sahes (2) 
. бав. 69; 8 N. L, В. 86, ' 
m uu LA. 1, 9 W, R. P. О, 15; 2 Suth, Р, 


0. ў. 114) 2 вв, P. С, J. 848; 20 Е, R 241, 
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2 [ead C 
whish is quoted by Skinner, A.J. Orin 


Dhuri Lal v. Dhania (1) no evidenee of 
an oral Will ean legally bə. suffieient: 


. unless it gives proof of the Zpsíssimu verba: 
:of the testator, 
all disagree as fo the exast words used by 


and here the witnesses: 


Ramlal though they may agree.as' to the: ' 


Sense and “effest. of those words. Тһе: 
answer to this is to. be found in^ the: 
passages - in Dhurt Lal v. Dhania : (1) 
dealing with the fiading of .the lower: 


Appellate · Court that an oral Will was. 
made,- where the lesrned Additional: 
Jadisial Commissioner said: “Thera is evi- 
denos on whish it waa, id my opinion, open 
to the learned Judge t» arrive at this aon» 
slasion,-nor do E see anything insonsistent 
therewith in the statement of the defendant: 
when examined as a witness for the plaint- : 
if, I аш not, therefore, prepared to: 
review this finding on sesond appsal, and, 
with referense to tho distum. of- their: 
Lordships of the Privyy Oounsil .іп ‘Baboo: `` 
Beer Pertab’ Sahee v. Maharajah .Ha ender: ` 


. Pertab Sahee (2) relied on ру the- learned 


Counsel for the appellant, that the party 
setting up a nunsupativa Will should- bae: 
required ‘to -‘prove with the utmost presision, · ` 
the words on whish he relies, with every · 
eiroumstanee of time and: plase, would - 
remark that their Lordships’ observatious 
on this point (though in the. partisular 
ease before them obiter. dicta, as they decided: . 
it on other grounds) should eertainly guide 
Couríz.in this  seountry having to deside: 
questions of fact- with regard to such Willa, 
bat that their Lordships ara Judges of fast - 
as well as law, and that remarks made · 
by.them before: the passing of the lata 
Code of Civil Рговейпге (Ast XIV of 1882) 
must bs read аз вобјевё to thair owa subse: - 
quent desisions, requiring a striet. interpre. · 
tation of the provisions precluding a eesond : 
appeal to a High Court in this souniryon. w- - 
question of faot,” ` vhs . 


(4). It is elear from the passage quoted 
judgment of the lower 
Appellate Court that I am bound by. the 
finding of fast at whieh that Court arrived, 
to the eífest that the oral Will made by 
Ramlal sonferred an absolute estate on 
Batti Bai in the portion of his property that 


went to her, so that. it passed on her. 
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death ‘to her husband, and not to Ramlal’s 


heirs, The appeal is, therefore,. dismissed 
and. the appellant must pay all the 
вовёв, . 

и, 3. . ` 
i . Appeal dismissed, 


TT 


oH JUDICIAL COMMISSIONER'S 

. -~ +. COURT, ў 
Frest бй, Appeal No. 53 or 1920, 

February 15, 1921, 
« Present :—Pandit Kanhaiya Lal, J. C. 
' BISHUNATH 'BHARTHI-PrAINTIFEF— . 
APPELLANT 

d ‚+ versus ` 

Ohaudhri HAR SARUP AND OTBERS— 
D'FENDANTR-— RESPONDENTS, 

: Specific Relief .Act (I of 1877), s. 42— Religious 
endowment— Alienation by: mahant—Suit by chela to 
shallenge alienation—Burden of proof- Minor, whether 
can be appointed chela— Appointment during life-time 


of predecessor -in-title* of Mahant makinig appointment; 
validity of. . 


"The chela of a. mahant who hag a çontingent Tight 
io sucteed to the ‘office of màkant on the death of 
the present holder of the office can take, steps to 
protect the endowed. property against any acts of 


waste committed by the present holder of the office: 


or against any threatened sale in execution of a 
decree not legally enforceable against the endow- 
ment, [p 416, col. 1], , 

‘In cases of mortgages - granted over the 
- security of.endowed property by the.’ mahant 
thereof, “it lies upon the mortgagee or those 
claiming through him to prove that the debt was ‘a 
necessary expense of the institution itself. [p. 416, 
col. 2]. 

It is nob uncommon in the case of celibate 
ascetics that a minor is taken as a disciple in 
order that he might succeed to the office of mahant 
after the death of the then mahant. [p. 415, col 2 ] 

The appointment of a disciple is not made illegal 
by the fact that at the time of such appointment the 
predecessur-in-title ofthe Mahant making the appoint. 
ment was alive and in office. [p. 416, col’ 1.] . 


Appeal from a decree of the Additional 
Subordinate Judge, Fyzabad, dated the Sth 
September 1920. 

Messrs. A, Р, Sen and Н. К. Ghosh, for the 
Appellant. 

Messrs. S£. G. Jockson and Suraj "Prasad 
Ehandelwal, for Respondent No, 1 
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JUDGMENT.—The dispute in this appeal 
a bouse situate in Ajudhia, 
whioh was mortgaged by Dasrath Bharthi, 
the Mahant of the Parela Asthan, with 
the predesessor-in-title of Ohaudhri Har 
Sarup, . The latter obtained а deeree for 
sale on the strength cf that mortgage and 
in exeention thereof applied for the sale of 
the said house, 

The plaintiff olaims to be the chela of Durga 
Bharthi, the sueeesecr of Dasrath Bharthi, 
and as, gueh entitled to sueceed to-the ofise 
of Makant on his death. "He further elaims 


"that the house in question is waof property, 


appertaining tothe temple at Parela, and 
that Durga Bharthi has made him owner 
of the entire property, There is also an 
allegation tkat if the property in dispute 
be nct found to be agf property, be is 
still entitled .to protest the house from sale 
by reason of its being the anaeetral and 
joint family  properíy of Darga Bbarthi 
and himself. The defendant, Chandhri Har 
Sarup, denied the right of the plaintiff 
to file a suit, and arserted that the house 
in question belonged to the mortgagor 
and that the mortgage was in any васе 
binding beoauce it was made for legal 
nesessily. 

The learned Subordinate Judge found 
that the houee in dispute appertained to 
the temple at Parela and -was wagf prop- 
erty, that it had been asquired by one 
preceding Mahants out of the in- 
ecme of the endowment, and that there 
was ro legal resessity to justify the mort. 
gage, He, however, dismissed the claim on 
ibe ground that the plaintiff was not a 
cheig-of--Durga Bbarthi and had no right 
to sne. 

The sole question for determination in . 
this appeal iz, whether the plaintiff is the 
chela of Durga Bharthi and as euch entitled 
to proteet the disputed. property from sale, 
The plaintiff is deseribed as 10 years old, 
There is evidense to show that-Durga Bharthi 
had made him his dissiple seven or eight years 
ago. Durga Bharthi belongs to a sest of 
selibate aseeties, 16 is not uneommon in 
the sace of sueh assetics that a minor ів 
taken as а disciple in order that he might 
succeed to the office of Mahant after the 
death of the then Mahant. In faot, the 
tamliqnama exeeuted by Durga Bharthi on 
the 28th February 1916 expressly resognisen 
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the status of the plaintiff as the diseiple of 
Durga Bharthi and his future suesossor to the 
property therein mentioned. The entire prop. 


erty appertaining to the Asthan has been. 


found in Rampat v. Durga Bharthi (1) tobe 


бадї property; and as the house in dispute: 
wis: purehased from the proceeds of the wagf 


property it must be deemed to partake of the 
same eharaeter. The only question, therefore, 
ia whetber the plaintiff is the dissiple of 
Durga Bhatthi and. ean protest the property 
of the wogf from waste or alienation or foreed: 
sale in execution of a deeree, 
. It has Беби оцой by the Court below, and 
that finding i is not here dispnted, that there 
was no neeessity for the mortgage. A dis. 
eiple ean protest the property of the endow- 
ment either by virtue of his interest as a 
possible future eueeessór of the estate or by 
virtue of his being a person interested in the 
endowment, If hé aeis in the former 
enpaeity he i8 entitled to a deslaration under 
Beotion 42 of the Spesifie Relief Aot, I of 
1877 besause a sale of the property would 
affeet bis sontingent right. .If he aets asa 
member of the publie interested in the 
endowment he san adopt-the prosedure 
preseribed by Order J, rule &, of the Code 
of Civil Prosedure. He has done the former, 
not the latter, His elestion as a diseiple is 
not illegal by гёвеоп of the faet that Dasrath 
Bharthi was alive when his appointment was 
made. Seation 42 ‘lays down that a person 
entitled to any legal sharaeter-or to any 
right as to any property may institute a suit 
lora deelaration of his title to sush a 
sbaraeter or right, Being the diseiple of 
Durga Bharthi he has at all events, & son- 
tingent. right- to sueseed to the--ocffiee of 
-Mahant on the death of the present bolder 
of the све and’ he вал take steps to protest 
the endowed property against any acts of 
waste sommitted by the present holder of the 
ofiser or against any threatened sale in exe: 
eution of:a- deeree. not legally enforeoable 
against the-endowment, 


' The learned Counsel for the defendant 
No. 1 eontends that the plaintiff bas not 
asserted avy such right in the plaint. He bas 
undoubtedly set up a mush higher right there; 
but he is entitled to fall baek on his right 


D 


(1) 60 Ind. Cas, 440; 28-0, 0,903; 7 Ол. J, 547, - 
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ав в disciple, and as the contingent future. 
Bueaessor to the ове to protest the property: 
whish would devolve on him when that offiso 
falls vasant. The sale of the property, will’ 
only eomplicate matters and sause injury to 
the endowment, the ‘maintenanee of whieh is 
almost dependent entirely on the ineome 
derivable from the endowed property, The 
honse in dispute forms part of the endowed 
property and as sush cannot be sold in 
exeeution of a deetee not properly ehargeable. ` 
against the endowment, As observed by their 
Lordships of the Privy Couneil in Murugeram 


Fillat v. Manichavasaka Destka | Gnanasam- 
banda Pandara  Sannadhé (2), in’ the 


sages of mortgages granted over the seeurity 
of endowed property by the Mahart théreof, 
it lies upon the mortgagee or those elaiming 
through him to prove that the debs was a 
nesessary expense of the institution itself. 
That burden has not been diseharged, 

The appeal is, therefore, allowed and the 
slaim desreed for a deelaration that the prop- 
erty in dispute is endowed property apper- 
taining to the Parela Asthan and is: rot 
liable to sale in exeeution of the déoreé 
obtained by the eontésting defendant- -Fespond- 
ent against Durga Bharthi, The plaintiff, 
appellant will get his eosts here and .hitlierto 
from the sontesting defendant, respondent 
who:shall bear hia own eosts rd 


.-Z, Ka Ё И, H | > 
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(2).39 Ind: Cas., 659; 44 L; А, 98 ab-p. 102; 2l 
M. L, T. 288; 82 M. ү. J. 869; 15 А, L. J.285 1 P. 
р. W. 457;5 L. W, 769; 21 0. W. М. 761; 49 M. 402i- 
19 Bom. Lẹ R, 456; 25 C. L. Ј, 589; aem) M. W. N.. 
487 (P.C) 


* 


$i РЕ | 
Vol, LXVI) 
RAMPARTAP LAL 9, BARH MUNICIPALITY. 


PATNA HIGH COURT. | 
CatminaL Revist зм No. 563 ок 1921. 
January 5, 1922, : 
Present:—Mr, Justiee Jwala Prasad, 
RAMPARTAP LAL—Accusrp— 
PETITIONER 
versus 
BARH MUNICIPALITY —OoMPLAINANT— 


Opposite Parry. 

Bengal Municipal Act (JII of 1884), ss. 178, 224, 
‘271—Notice to demolish--Objection against notice— 
Objection disallowed — Committee, duty of, to specify 
"uri for compliance—Time not specified —Prosecution 

ad, . . 


a 


_ Where, under section 178 of the Bengal Muni. 
cipal Act, an objection against a notice issued 
under- section 224 directing the removal, within a 


Specified time, of a building constructed without’ 


permission, is disallowed, the Committee is bound 
Ло specify.a time within which the requisition is 
to be carried out, the fact that a period of time 
was mentioned in the original notice does not 
absolve the Committee, after disallowing the objec- 


tion, from the obligation of again specifying the: 
time within which the requisition should be com-, 


plied with, and where a Committee omits to do 
this, a conviction under section 271 of the Act 
is bad in law, [p, 417, col. 2.) ` 


Revision, 

Mr. M. Yunus, for the Petitioner. 

. JUDGMENT.— This is an  appliention 
against the sonvietion of the aesused under 
section 271-of the Bengal Munisipal Aet 
(Aet ILI of 1884). 

On an applieation, dated the 26th of 
February 1921, made by Saukhi Lal of 
Barh, and on a report drawn by the Sanitary 
Inspector, dated the 2nd of Marsh 1921, a 
notise, dated the 4th of Mersh, under seo- 
tion 224 of the Munisipal Aet.was served 
upon the.petitionerto remove a new latrino 
whioh he had sonstrueted upon: his premi- 
ses, without the permission of the Мопіві- 
pality,. within 15 days. On the 7th of 
Maroh the petitioner fled an’ objection 
(Exhibit 7) before the Munisipality -against 
the said notiee, and on в report of the Sani- 
tary Inspestor and the Vice Chairman, the 
Ohsirman  resorded the follwing order 
upon the baok of the petition ;— - 

Please prosecute the man if you are satisfied 
that the privy is objestionable and erested 
without permission.” - 

- On the 28th of Arril the Vise-Chairran 
passed. the following order (Exhibit 8):— 

Instruetion was given to him to settle the 

matter amieably, but he failed. The privy.was 


a? 
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boil without permission. However, prose«ute 
him.” 

' This order is ssid to have been verbally 
sommunieated to the petitioner by the Vioe- 
QOhairman. The petitioner was thereafter 
proseeuted and eonvieted. He has been 
dirested. to pay a fine of Re. 15 for not 
having pulled down the privy within 15 days 
of 4th of Marsh 1921, that is, within the 
19th of March 1921, and annas 2 for every 
day subsequent to that, till the said privy ia 
removed. This order has been passed under 
gestion 271 of the Bengal Municipal Aat. 

` Mr. Yunus sontends that his objection 
filed on the 7th of Marah was not disposed 
of in terms of sestion 178 of the Ast, nor 
was any time specified within whish the re- 
quisiton was to be earried out, On the other 
hand, the Magistrate holds that the order of 
the Chairman, dated the 6th April, and of 
the Viee-Chairman, dated the 28th of April, 
had the евә of making the requisition 
absolute and that the time of 15 days 
mentioned in the firat requisition was a suffi. 
sient sompliance with the requirements of 
section 178, Itis, however, aonseded that 
no order in terma of sestion 178 was reeord. 
ed and the orders of the Chairman, dated 
the 6th of April, and of the Vise Ohairman, 
dated the 28th of Apri), cannot be sonstru- 
ed to “be в resord of the disposal of the ob. 
jection of the petition filed by the petitioner. 
Evan if those ordera can be sonstrued ‘as 
sueh, they should have spesifed the time 
within whieh the requisition was to be oar- 
ried ооё. The fact that 15 days’ time was 
mentioned in the original notiee served on the 
4th of Marah does not absolve the Munisipal 
authorities from the obligation of again 
spesifying, after the disposal of the objestion 
under ‘sestion 178, the time within whioh 
the requisition shall be complied with, The 
original notiee of the 4th of Mareh spent 
itself on the 19th of Marsh and besama 
nugatory after the objestion of the 17th of 
Mareh .was filed by the petitioner under 
geotion 178, "The objestion under section 
178 may be withdrawn by resording a for- 
mal order, and if made absolute the person 
affested thereby is entitled to a fresh time 
within whieh to somply with the order of 
the .Munioeipality. He objested to the first 
notiss' and the right of the Maunieipality 
to require him to demolish his latrine, and, 
therefore, he did not 'eomply with that no. 
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ties, The law permits him not to somply 


with the notice in the eireumstanees, that. 


is, when he files an objeetion.. 1f the ob. 
jestion is decided in his favour, then the 
notiee is eanselled. If, on the other hand, 
it is decided against him, then the decision 
eannot have the retrospeetive effest of punish- 
ing .him for the default sommitted by 
him with respest to the first notise and im- 
posing a fine with retrospeotive effest from 
that date, as has been done in the present 
ease. Itisalso slear from the soneluding 
words of sestion 271 of the Act whish im» 
poses a daily fine during the sontinuanee of 
the default after the servise of requisition 
on him. If no objestion is made, then the 
default after the service of notice will bring 
him under this elause.. If, on the other 
haud, he makes an objection, then the de» 
fault, after the serviss of a fresh requisition 
and after the disposal of the objection, 
will make him liable for the disobedienaee 
of that requisition. Therefore, the sonten- 
tion of Mr. Yunus appears tn be substan: 
tial, though 1 fully agree with the view 
of the Magistrate that it is a  teohnieal 
one. 

The eonvistion and the sentenee are sot 
aside, The Munieipality will be at liberty to 
proseed afresh after the servies of notice 
under section 178 and after resordiüg a for. 
mal order. ` 
OW 0A. 

Oon:totion sei aside, 


ALLAHABAD HIGH COURT. 
Criminat Revision No. 80 or 1922, 
Mareh 24, 1922. 

Present :—Sir Grimwood Mears, Kr., Ohief 
Justice, and Justise Sir P. О, Banerjee, Kr. 
BADRI PRASADC-——AP?LIOANT ` 
versus 


EMPEROR- OeosiTE-PanTY. 

Penal Code (Act XLV of 1860), ss. 890, 392— 
Robbery— Sentence of fine only illegal —Imprisonment 
essential — Whipping, 
Whipping Act (IV of 1809),-s, 4, 


ikDiAN ОАБЁВ, 


when should be -.inflicted—~ ^ ! ‚рге! 
А - 27 ed nnder seetion 392, An examination of 


[1925 


Where a charge under seotion 390 of the Fenal 
Code is proved against an accused person, a sentence 
of fine only, which may or may not be accom- 
panied with a sentence of whipping, is illegal; 
as under section +92 of that Code, a sentence of 
imprisonment is essential and ought to be imposed. 
[p. 415, col. 15 

Although in such a case whipping may also be 
inflicted, yet under the Whipping Act, as amended, 
a sentence of whipping should be imposed only 
where there is a certain amount of aggravation 
in' the commission of the original offence, where 
the degree of injury is extremely. slight, the penalty 
of whipping should not be added to the sentence 
of imprisonment .[p. 419, col. 1.] M 

Oriminal revision against an order of the 
Sessions Judge, Aligarh, dated the 13th 
February 1922. 

- Mr. N. О. Vaish, for the Applicant. 

The Assistant Government Advosate, for 
the Crown. 

JUDGMENT. 

Мв”, O. J.—In this esse one Badri 
Prasad was sonvisted by a Magistrate `of 
the First Olassof Aligarh, The proseention 
ease against him was, that he, with two other: 
companions, on the evening of the 21st’ of 
January, followed three servants whic were 
going to the house of their master, Jarao Lal, 
and who had at the time with them some 
money and в sonsiderable quantity of valu- 
ables, said to be worth about Rs. 700, 
When two of the servants had entered the 
shop of their master, Badri Prasad was 


. proved to the satisfastion of the Magistrate 


to have strnek the third and rearmost man, 
Jwala Prasad, with a stout danda- on the 
head; and in the eonfusion whieh resulted 
either Badri Prasad or one of his assoeiates 
got hold of the box eontaining the valuables 
and got away with it, The blow atruek was 
not a severe one, After that, Badri Prasad 
ran away. The man who had been struck 
was apparently able to follow him and 
some body or other saught Badri Prasad, 
he having slipped up. In these sireum- 
stanses, the Magistrate inflicted .a fine of 
Rs, 100 with an alternative, period , of im- 
prisonment, if that fine was not paid, and 
sentenced Badri Prasad also to thirty stripes. 
Badri Prasad preferred an appeal to this 
Court and it has been admitted upon the 
question of sentense only—and, at the same 
time, поёіве has been served on him to show 
cause why the sentence should not be enhane- 


-ed or otherwise altered. This was a charga 


under seetion 390 and the penalty is preserib- 
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that sesion shows thata fine alone is not 
a permitted punishment for a robbary. 
Robbery, under these cirsumstanses, may 


be punished by rigorous imprisonment 
and by. a fine, and іп  eartain eases 
by whipping in addition. Bat the 


Magistrate erred in law in sentensing the 
asoused to a fine and a fine unascompanied 
by imprisonment, We have got the whole 
matter before us and I personally wish to say, 
and I wish it to be known, that, in my view, 
when s person inflists pain upon another and 
when the offense is one whish permits of the 
penalty of whipping, I think it a good thing 
to inflie& that penalty. . There are, of course, 
Gireamstances in whieh the aetual 
hart caused is very slight, and that is a 
siroumstanes to whieh attention has to be 
paid; and though I myself should sertainly 
have redused the number of stripes 
awarded to this young man in this саке, 
І should not myself have eliminated the 
punishment of whipping altogether; but I 
see that there. are other points of view in 
this ease, The aseused is a young man, 


& Brahmin, and the degree of injury whieh . 


he inflicted on Jwala Prasad was extremely 
slight, perhaps, in a sense, negligible, There- 


fore, I defer very gladly to what I have- 


no doubt is in this oase Mr. Justiee 
Banerji’s "better judgment on the matter. 
I am quite in aesord with him that there 
must be a substantial period of imprison- 
ment and, therefore, we alter the nature 
of the punishment whish Badri Prasad 
must undergo, and we  sentenee him to 
twelve months'rigorous imprisonment with 
effect from the date. of hia arrest. We 
maintain the fine of imprisonment with 
the alternative period of imprisonment if 
that fine be not paid, and we wipe out 
that part of the sentenee whieh orders him 
to receive а whippiag. 

Baneri, J.—I am of opinion that the 
Üourb below was wrong in not infieting 
on the appellant a sentenee of imprisonment. 
A sentenee of imprisonment is an essential 
sentensa under sestion 392 of the Indian 
Penal Code. To this sentense a fine may 
be added and, under sestion 4 of the 
Whipping Ast, а sentence of whipping may 
be imposed where, in the eommission of 
A robbery, hurt is aaused. Therefore, the 
pentenee of fine only was an illgal sentenea, 
god a sentenee of imprisonment ought to 
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have basen fimposed. {Ths ] sentensa of 
whipping was not an illegal sentenes bat, 
in the sireumstanses of the present saso, 
I think a sentensa of whipping should not 
have been inflisted. That is a punishment 
whieh, im view of the provisions of the 
Whipping Ast, as amended, should ba 
inflieted in eases where there is a sertain 
amount of aggravation in the sommission 
of the original offenes. Їп the present 
ease the offones was the firat offense, во 
far as is known, sommitted by. Badri 
Prasad. He is a young man aud is a 
shop-keeper, The hurt saused was obviously 
slight. A  sentenss of twelve months’ 
rigorous imprisonment would, in my opinion, 
be a suffieiently deterrent punishment во 
far as he is sonserned, in addition to the 
fine whieh the Court below imposed on 
him. I, therefore, agree in tha order pro- 
posed by the learned Chief Juaties. 
W. 0, А. 
Order accordingly, 


PATNA HIGH OOURT, : 
OrtminaL Revraron No, 92 or 1922, 
Marsh 24, 1992, 

Present:—Mr. Justiee Ross, 
ARJUN MAHTON—- PETITIONER 
versus 
JUGGARNATH SINGH—OerosiTg 
Paery, 

Criminal Procedure Code (Act V of 1893), а, 145 


— Witness, summoning of, whether obligatory-—Re. 
fusal to summon witnesses, effect of, 


It is not obligatory on s Magistrate to assist 
the parties to a proceeding under section 145 of 
the Criminal Procedure Code, to produce their 
witnesses, and they cannot claim as a matter of 
right that_processes should be issued by the Court 
to enable them to bring forward their evidence. 
The refusal by a Magistrate to issue summonses to 
witnesses is not tantamount to refusing a fair trial, 


Oriminal ravision against an order of 
the Sub- Divisional Magistrate, Hazaribagh. 

Messrs. Manohar Lal and Nawal Kishor 
Prasad, ЇЇ, for the Petitioner, 

Mr. Bankim Oh. De, for 
Party, 


the Opposite 


isb 
GIRWAR LAL t. BANSIDHAR, 


JUDGMENT,—This is an epplication by 
the first party against an order passed by 
the Sub-Divisional Magistrate of Hazaribagh 
ander sestion 145 of the 
eedure Code, declaring the second party to 
be in possession of eortain land. 

Two grounds are taken in this applieation. 
The firat is, that the petitioner has been 
refused a fair trial besause he had no 
opportunity of presenting his ase before 
the Court. It is stated that the petitioner 
resides 70 miles away from  Haziribagh 
and that the proseeding drawn up against 
him was cerved on the 14th of Jannary, 
the date fixed for trial being. the 418, 
On that date a petition was filed stating 
that the witnesses bad not some and that 
ворівв of papers were required and an 
adjournment of one month was prayed for. 
The Magistrate appears to have refused 
this spplieation and desided the case on 
the arguments of the ‘Pleaders of both sides 
and oh such evidence os was addused. 
Now, section 145, elause (4), lays down 
what the proeedure is to be: The Magis- 
trate has to peruse the written statement, 
to hear the parties, reseive the evidence 
produeéd :by them respeotively, consider 
the effect of вов evidence, take such 
further evidenee, if any, as he thinks 
певеввагу and, if possible, decide the question 
of possession, There js nothing in this 
sestion whioh requires the Magistrate to issue 
processes on any witnesses. The whole quet. 
was diseussed fully iu Tarapada Biswas v. 
Nurul Hug (1) where ib was pointed ont 
that "the Legislature could hardly have 
sontemplated an elaborate and  protrasted 
investigation the result of which might in 
many. instances be to defeat the very 
object in view, namely, an effective pre- 
vention of & breach of the peace. The 
whole objest might obviously ke defeated 
if the Court sould be compelled to summon 


and re summon witnesses at the ohcise of | 


the' parties.” It was further observed that 
it appeared alear from the provisions of 
the Code that it is not obligatory upon 
the Magistrate to assist the parties to'a pro- 
ceeding, under seotion 145 to produse their 
witnessee, and they  earnot claim as a 
matter of right that prosesses should be 


(1) 82 C. 1093; 2 O, L, 7, 289, 2 Or, Li J. 670, 
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issued by the Court to enable them to bring 
forward their evidences. This ease із а 
direet authority against the eontention of 
the petitioner and it has been approved 
and followed in Harendra Kumar Bose v. 
Girish Ohandra Mitra (9). I cannot see, 
therefore, that in refusing to issne summons 
the Magistrate refused a fair trial. He 
took all the evidence that the parties had 
ready and heard what they had to say. 

The seaond contention is, that the Magis- 
trate has acted on the dolivery of posses- 
sion by the Civil Court without going into 
the question whether that possession was 
symbolisal or actual, Whether there was 
reeognilion by the second party of the 
sub-tenansy olaimed by the first parby or 
whether there was resumption of tenure 
under eestion 14 of the Chota Nagpur 
Tenancy Act, these are plainly questions 
whieh were not for the Magistrate to 
decide. He had evidence before him that 
the judgment-debtor in the deeree under 
exesution was ejected and that possession 
was delivered by the Civil Court to the 
second party. His decision may be right 
or it may be wrong but I ean see no: 
defeat in jurirdietion, The applisation ів’ 
dismissed. ; 

W. С. А. 

Application dismissed, 


(2) 7 Ind. Cas, 798; 38 С, 24; 11 Cr, І, 2.580, 


ALLAHABAD HIGH COURT. 
Овіміндг, RErEREROE No. 168 or 1922, 
April 12, 1922. 

Fretont :— Mr. Justice Lindsay, 
GIRWAR LAL— PETITIONER 
versus 
BANSIDHAR анро zNOTHER-~ 


Oprositz Pasty, 
Criminal Procedure Code (Act V of 1898), ss, 138 
>. (1, 189—Jurors—Perverse refusal to return verdict, 
—Procedure, 


Where a Jury, or a majority of the Jurors, 
appointed under section 188 (1) of the Criminal 
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Procedure Code, refuse perversely to .return a 
verdict, the Magistrate should appoint a fresh 
Jury, and decide the matter before him under 
section 139 of the Code 


by the Sas- 
the 18th 


Criminal referense made 
sions Judge, Aligarh, dated 
Fehraury 1922 : 

REFERRING ORDER.—This is an appli- 
sation in revision against an order of Sayyad 
Ziinuddin, Deputy Magistrate, First Clase, 
stopping further proceedings under seetion 
139 (2) of the Criminal Prosedure Code. 

A Jury of five were appointed. Two 
of there wanted the platforms іа dispute 
to be ont down slightly. The other three 
refused to return a verdict at all. The 
lower Court has interpreted this as mean- 
ing, that the three men have not found the 
order under sestion 133 of the Code of 
Oriminal Prosedure to be а reasonable one 
nor have they agreed to any modifieation, 
І am, however, of the ‘opinion that the 
three men have deliberately shirked their 
duty as they have not given any  verdiet 
at all probably beeause they do not want 
to offend either. party. Under the above 
eireumstanees, I am of the opinion that 
there has been a perverse refusal on the 
part of the thres men to deside and, in 
aeaordanes with the note in paragraph 9, on 
page 220 of Sohoni's COriminal Prosedure 
Code, 9th Edition, ib was eompetent оп 
the part of the lower Court to appoint 
a fresh Jury, 

І, therefore, rofer the ease fo the Hon'ble 
High Court with the resommendation that 
the order of thelower Court stopping further 
proseedings be set aside, and that the 
lower Qourt be dirested to appoint a 
fresh Jury. 

The lower Oonrt is asked to submit its 
explanation to me within a week. 

JUDGMENT.—1 have read the order of 
the learred Sessions Judge and agree with 


his view of the case, I, therefore, set 
aside the order, of the Magistrate as re- 
sommended by him, and direst ‘that tha 


aase bs sent bask to the Magistrate who 
will proseed to appoint a fresh Jury and 
deside the matter before him, ander the 
provisions of sestion 139 of the Code of 
Criminal Prosedure, 
W. 0, Ae 
Order set aside; 
Case sent back. 
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PATNA HIGH COURT. 
Carmixat Revision No. 97 or 1922, 
Maresh 25, 1922. 
Present: — Mr, Justice Ross. 
PARSURAM RAI—PETITIONER 
027518 
SHIVAJATAN UPADHAYA AND OTHERS— 


Opposits PARTY. 
Criminal Procedure Code (Act V of 1893), ss. 146, 
146— Attachment of property — Procedure, 


Before attaching property under section 146 of 
the Criminal Procedure Code, the Magistrate should: 
make some inquiry in order to ascertain, if possible, 
who was in possession, An order of attachment 
made without such inquiry cannot be sustained, 


Criminal revision sagainet an order of the 
Deputy Magistrate, Arrah, 

FACTS appear from the judgment. 

Mr. S, М, Roy, for the Petitioner, 

Mr. Manohar Lal, for the Opposite Party, 


JUDGMENT.—In this ease the learned 
Magistrate attached the land in dispute 
under sestion 146, Oriminal Prosedure Code, 
holding that it was not possible to as- 
certain as to who was in possession be- 
aause, on the date fixed for hearing, the 
parties did поё appear. The learned 
Counsel for the opposite party soneedes that 
the order eannot be supported. It was the 
duty of the learned Magistrate, bofore attash- 
ing the property, to make some enquiry in 
order to ascertain, if possible, who was in 
possession. No enquiry was made and the 
order oannot stand. 

The order ія set aside and the 
must be remanded to the 
tske  evidense and deside 
to law. 


ч. С, А, 


| ease 
Magistrate to 
it aseording 


Order set aside; 
Oase remanded, 
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ALLAHABAD HIGH COURT. 
ORIMINAL APPEAL No. 53 or 1922, 
February 8,1922, — 
Present:— Mr. Juatiee Gokul Prasad and 
Mr. Justiee Stuart. 
JAGANNATH SINGH-—A»PELIANT 
versus 
ЕМРЕВОВ-- Оғговтя PARTY 


‘Murder— Evidence, absence of—Corpus delicti- not 
eatablished— Conviction, whether justified. mE 


In the absence of the corpus delicti, and of the 
best evidence as to the cause of death, a conviction 
for murder would be unjustified ; the fact that the 
acoused has made it difficult to prooure evidence, 
cannot be accepted as a substitute for the evidence. 


an order of the 
dated the .'/th 


Criminal appeal from 
Sessions Judge, Budaun, 
January 1922. 

Mr, 8, О, Mukerji, for the Appellant, 
` The Government- Advocate, for the Crown, 

JUDGMENT.—The aesused, Jagannath 
"Singh, has been eonvisted of the murder of 
a woman -ealled Radhika Kunwar and also 
on & eharge of having poisoned Radhika 
Kunwar. There ean be no donbt as to 
the fast that the appellant’s scndust has 
been most. suspieious. This woman, who 
was & widow, was his mistress and the 
mother of his illegitimate ehild. He. had 
been putout of easte owing to his воопев- 
tion with her, On the 2nd of November 
she was seen at midday sitting outside 
her door vomitting and purging, and she 
attributed her illness to something whieh 
the appellant had given her to eat, ‘She 
retired later inside the house and got 
worse. She stated that the appellant had 
given her vinegar, whieh was making 
her worse, Later on, she was heard 
serearoing. Finally, she was found, dead, 
The appellant eremated her body with all 
the speed that was possible. In her room 
were found two pisses of rope stained 
with human blood and to whieh were 
adhering human hair, Further, bajra вакев 
eontaining arcenie were found in her room, 
but on the evidence there ean be no вор. 
slusion. as to the eause of death. At the 
best, it ean be said that the symptoms 
before the weman’s . death were not ins 
sompatible with the sonslugion that she 
was euffering from arsenieal poisonirg and 
that the eircumatanse that the pieces of 
blood-stained ropes were fourdin the room 
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absent. 
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after her death would lead to a suspision 
that she. had in some way been maltreated 
in sueh a manner as to draw blood from 
her, but there ів no evidence that would 
justify the sonslusion that she died of poison- 
ing or had been murdered. No poison 
was disscvered in her vomit, in her exe- 
reta or in the’ organs of her body. There 
is no evidenee that would justify the son- 
elusion that she was poisoned at all, True, 
it may be said that, owing to the action 
of the appellant, it has not been possible 
to obtain the beat evidenee as ^to the 
sanse- of death but the faet that he has 
made it 0196016 to prosure evidense is 
not a substitute for the evidenee, In these 
sireumstanees, we are satisfied that the 
first element justilyiog a eonvistion ів 
No corpus delicti is established. We 
must, therefore, admit the appeal, set 
aside the eonvietions and sentenees, and 
direet that the appellant be released from 
sustody. 

W. 0. A. ` 
Oonviction set aside, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


ORIXINAL Appran No. 258 or 1921. 
Desember 15, 1921. 
Present :— Mr, Dhobley, А. Ј, C. 


_LEDGA alias PAOHHAND-—AP»PrELLANT 


versus 
EMPEROR—Opponert, 
Penal Qode (Act XLV of 1860), ss 445, 467— 
“ Fastened, " meaning of—Eniry merely by pushing 
shutters— Nature of offence. 


The word “fastened,” as used in section 445 of 
the Penal Code, implies something more than being 
closed such as chaining the shutters or tying 
them with a rope or bolting them or locking the 
door. An entry of an accused into a house by 
merely pushing in shutters of the door does not 
constitute the offence of house-breaking, as it 
does not come under any of the six clauses of 
section 445 of the Penal Code, bub constitutes an 
offence of honse.trespass under section 457 with 
intent to commit an offence, 


Vol, LXVI] 
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Appeal against a -judgment of the Magia- 
trate; First Olass,- Raipur, dated 16th 
November 1921, in Criminal Case No. 55/ 
166 of 1921. | 

Mr. G. P. Dick, Standing Counsel, for the 
Огожп, ` 

JUDGMENT.—The appellant above-named 
has been eonvisted under sestion 457, 
Indian Penal Code, on a charge of having, on 
the night of the 27th September last, broken 
into the house of Ludhra (P. W, No. 4) with 
the intention of eommitting theft and sen- 
tenesd to five years’ rigorous imprisonment. 
That the appellant was astually found inside 
the houseand that he had gone thera for 
.sommitting theft has, notwithstanding his 
denial, been satifaetorily established. The 
question, however, is whether the ast sommit- 
ted by the appellant amounta to house- break. 
ing. From the evidense of Ludhra it is 
elear that the door of the hoase entered into 
by the appellant was neither ehained nor 
loeked. The appellant must have, therefore, 
got into the house by merely pushing in 
the shutters of the door. The evidense does 
not show that he had got inside the house 
by any other passage. The appellant’s 
entry into the horse by merely pushing in 
the shutters of the door does not some 
under any of the six elauses of section 
445  whieh defines the term houses 
breaking, The door sould not be said to 
have been ''fastend ", when its shuttera 
were merely elosed. ‘The term‘ fastened " 
implies something more, such as ehaining the 
shatters or tying them with a rope or bolting 
them orloeking the door, The appellant’s 
eonviotion under sestion 457 eannot, therefore, 
stands, His aet falla under the last por- 
tion of sestion 451, Indian Penal Code, and 
amounts to a -house-trespass with intent to 
eommit theft, His sonvistion under seetion 
457 is altered into one under the last portion 
of вевёіоп 451, Indian Penal Code. Ав 
regards the sentenee, considering his reeord 
of the previous  eonvietions, .five years’ 
rigorous imprisonment  eannot be salled 
severe. Itis maintained and во is the order 
passed under sestion 565, Oode of Oriminal 
Proeedure. 

GRD. & J, P. 

Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Овімінл, Reveranox No. 133 ov 1922. 
Marsh 30, 1922, 

Present ;—Mr. Justieo Lindsay, 
EMPEROR —PaosrovToR 
versus 
DURGA РВАЅА р А осозер, 

Е Criminal Procedure Code: (Act V of 1898), ss, 202, 
208-—Magistrate—Inguiry—Locat — snvestigation —Pro. 

седите —Irregularity. 

Under section 202 of: the Criminal Procedure 
Code & Magistrate, when not satisfied with the 
truth of a complaint has the option of only one 
out of two alternatives, viz, eicher to enquire into 
the case himself, or direct a previous local in- 
vestigation. If he proceeds to inquire into the case 
himself, an order thereafter directing lccal investi. 
gation is irregular and the whole proceeding against 
the accused is vitiated if & material portion of the 
irregular proceedings has a share in the formation 
of his judgment. 

Criminal referenee by the Sessions Judge, 
Banda, dated the 7th Mareh 1922, 

REFERRING ORDER.—Darga Prasad, 

teacher of the village of Mungas, Sahai, a 
so-sharer and Lambardar of the village, and 
Madho were tried together and eonvieted 
of offenees punishable under gestions 342 and 
384 of the Indian Penal Oode. Darga 
Prasad was fined Hs. 50 only; the 
other two, more than Ев, 50. Sahai and 
Madho prefer this appeal from the order 
of eonvietion and sentenee passed against. 
them, . 
Having heard the learned Vakil for the 
appellants. and the Government Pleader, I 
have arrived at the sonelusion that the воп. 
vietions and sentenees of Sahai and Madha 
should be set aside and they should be 
re tried by any other Magistrate of the First 
Class. 


Six persons brought the somplaint, whieh 
gaverise to the trial against the aesused 
persons in the lower Oouri, on the 4th 
Ootober 1521, The somplainants were ex. 
amined on the same date,  Proeesses for the 
врревгапве of the aseused persons were not 
ordered to be issned. The somplainants 
were told, instead, under seetion 202, Oriminal 
Prosedure Code, to produse evidense on the 
19th Oetober, Ordinarily, after the examina- 
tion of the eomplainant, рговеввев are issued, 
And, asecrding to desided oases, a Magistrate 
has no Gissretion tc make в judieial er quiry, 
unless he is not satisfied as to the truth of 
the somplaint, The above order is, therefore, 
prima facie proof of the faet, that the learned 
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Magistrate was not satisfied as to the truth 
of the somplainf, even after hearing the 
statements of the somplainants on oath. On 
the 19tb, evidense of two witnesses,Gajjn and 
Bharosa was reeorded. Having heard them, 
the learned Magietrate wrote the follswing 
order, whish is to’ be found inthe order. 
Sheet :— ; 

“Tam not Batisüed with the section 202 
evidense produced to-day. It is admitted 
that the ‘complainants had stipulated to 
plongh.up the fields and, therefore, the sub. 
sequent alleged extortion may not have any 
truth in it,” 

If the reasons given by the learned Magis- 
trate were valid, the proper: order, in the 
ordinary вопгве of things, ought to have been 
в dismissal of the complaint under seation 


2C8, with brief reasons for eueh dismissal, 


Instead. of that, the learned Magistrate pro- 
seeded to make an order, direeting a Naib- 
Tahsildar " £o report after an` enquiry.’ The 
meaning of this order is not quite elear. 
Under seetion 202.an "enquiry! 
is the provinse of the Magistrate only, Any 
offiser subordinate to sush Magistrate, or a. 
Police Offiaer, or ару other person may, if ғо 
direoted, hold a previous “local tnvsstiga- 
tion.” In a ense desided by the Hon'ble High 
Court Ваў) Nath v. Raja Rum (1) the eug- 
gestion was thrown out that eases in whieh 
‘there were any disputes about boundary, or any 
matter of that kind was involved, were alone 
fit oases for a “local ínrestigation. But I 
presume that the learned Magistrate’s order, 
direating the Naib-Tahsildar to hold “an 
enquiry and report,” 
directing an investigation authorised by 
sestion 202. The Naib-Tabsildar examined 
a number of witnesses on the spot, besides 
thé eomplainante, the aesused, and the two 
witnesses, whom the complainante, prodused 
before the learned Magistrate under seetion 
902, After a perusal of the Naib-Tahsildar's 
prócesdings and the reporf, 


. appeared on the 18th November. ‘On this 
date two ont of the six scmplainants, two 
witnesses, who were examined under sestion, 
209 and one further witness, Marzir Nabi, 
who provei not & word of the oharge, were 


(1) 16 Ind, Oss, 512, 10 A. L.J. 79; 18 Or, LJ, 
1 
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was really an order. 


оп the 3rd, 
November 1921 processes were issued for the, 
appearance of the serused persons, who 
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examined, Тһе Court: then adjourned and 
on the 3rd Daesmber 1921, the Naib Tahsil- 
dar and one Rim Prasad an assistant teasher 
in the sshool of ons of the assused, Darga 
Prasad, were examined. I notiee that the 
Connsel for defense objeated to any question 
being put to the: Naib-Tahsildar relating to 
what the assused persons or the witnesses 
stated to him, This objection was overruled, 
On the other hand, the prosesution wanted 
the Naib Tahsildar to prove the statements 
of persona recorded by him. That was: also 
disallowed, The Naib Tahsildar proved (1) 
that Sahai, one of the assused persons, 
saluted the witness in a manner whieh led 
bim to think that he wanted the matter to 
be hushed ор; and (2) that the assistant 
teacher, Ram Prased, told him that one of the 
boys who had been produesd h»fore the 
witness, was tutored by one of the assused, 
The evidense of the assistant teasber, Ram, 
Prasad, before. the Court did not help the pro- . 
sesution. The latter thereupon deslared the 

witness hostile, and was permitted to eross. 

examine him. The ‘resord indisates that 

this witness was роб in eross-examina- 

tion a statement said to have been made 

by him before the Naib-Tahsildar, where 

he mentioned that the aeeused, Durga 

Prasad, real;zad R3, 10 eash from the soms 

plainants. He was apparently sontradiated 

by his statement before the Naih.Tahsildar, 

for he goes on to say that the Naib-Tahsildar 

did not resord his full statement ; that he 

made notes only; that his statement was not 

shown or read out to him, and that he signed 

it, merely besause he was desired by the 

Naib. Tahsildar to do во. 

The learned Magistrate in his judgment. ` 
observes as follows: — Marzoor Nabi, witness, 
gives olne to the first parchayat having been. 
held in the sehool, although -he denied all, 
knowledge of the sesond, (I may note here. 
that no offense was sommitted in the first. 
panchayat and the offences, whieh are subjest. 
of the sharge, were said to have been oom- 
mitted in the  sesond panchayat alone). 
Pandit Suraj Nath Misra, the Naib-Tahsil. 
dar, who held the preliminary investigation, 
has also heen formally examined. Ram 
Prasad, assistant teasher, has retrasied tha 
statement made by him before the Naib- 
Tahsildar, obviously under pressure.” 

The learned Magistrate bagas his judgment, 


in the above sireumstancee, on the evidense of - 
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the two: somplainants and the two witnesses, 
the same who were. examined under sestion 
202 alone. . A somparison of their evidenee 
under seetion 202, and at tha time cf the 
trial, will show that there was nothing new 
in theiraubsequent statements; but во far ав 
their testimony went, the ease stood exastly 
where it. did after the proseedings under 
- geetion 202. | 

Now, under sestion 202 the learned Magis- 
trate had the option of only cne out of two 
alternatives, namely, either to enquire into the 
вазе himself, or direst a previous Іова] investi- 
gation, Assuming that this was a fit ease for 
a losal investigation, there is nothing in 
session 202 which empowered the learned 
Magistrate to have resourse to both the 
alternatives, The record shows that he 
ehose one of the two alternatives, namely, 
to enquire into the ease himaelf, whieh 
he did. His order, therefore, diresting loeal 
investigation was irregular, And if it be 
found, that any material obtained through 
this irregular sourse asted on the mind 
of the learned Magistrate in arriving at 
a eonolusion prejudisial to the assnsed 
persons, it must ba held that the asaused 
persons were prejudiced іп sonsequensa 
of that irregularity, It would, therefore, 
vitiate the proseedings, Upon a perusal of 
the judgment under appeal and the-passages 
quoted,: 1 have searsely any doubt thata 
material portion of the irregular proseedings 


had a share in the formation of the learned. 


Magistrate's judgment. I would .assord. 
ingly set aside the order of convietion and 
sentense made against the appellants and 
send down the resord to the Distrist Ma. 
gistrate.to pass it on to some other Ма. 
gistrate empowered to try the sase, for 
re-trial of the appellants. 
ruling in Bhola v. Emperor (2), I refer 


the sase cf Darga Prasad, against whom. 


a non appealable sentence was passed and 
who has not appealed, to the  Han'ble 
High Court after taking the learned Mag- 
_istrate’s explanation. 

JUDGMENT,—For the reasons stated in 
the Referring Order of the Sessions Judge, 
1 set aside the sonvietion and sentenee of the 
asoused Durga Prasad and direst that he be 


(23 40 Ind, Oas 832; 15 A. І, J. 57i 180r. L J. 684; 
B9 A. 549. а” 
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re-tried before a ecmpetent Magistrate along 
with the two other. a«sused, namely, 
‘Sahai and Madho, in whose esse a re tris] 
has been dirested by the learned Sessions 
Judge. f 
J. P. бм. Н. 
Conviction set ов їе. 


PATNA HIGH OOUR?. 
OrimrsaL Resgrexce No. 513 or 1991, 

2 Deeember 14, 1921. 
Present:— Mr. Justise Adami. 
DURGA SINGH --Есвзт Pag1Y —PETITIONER 
versus 
Rat Bahadur AMAR DAYAL SINGH 
AND OTBERS—S 100ND Равтү---Овровіте Pasty, 
' Criminal Procedure Code (Act V of 1898), ss. 107, 
125—6. 125, scope of—District Magistrate, powers of 

—High Court, power of, to interfere, 


The “provisions of section 125 of the Criminal 
Procedure Code do not confer upon a  Distriot 
Magistrate either an appellate or revisional juria. 
diction in respect of orders passed under section 
107 binding down persons to keep the peace; the 
section merely empowers a District Magistrate to 
cancel a bond for any sufficient reason, and confers 
no power on him to set aside a proceeding under 
section 107, even though the Subordinate Magistrate 
had acted without jurisdiotion, Гр. 427, col. 1.] 

Where a District Magistrate, acting under section 
123 of the Criminal Procedure Code, sets aside a 
proceeding under section 107, he acts without 
jurisdiction, and the High Court has power to 
interfere and set aside his order, [p. 427, col. 2.] 

Applieation against an order passed by 
the Deputy Oommissioner, Palamau, dated 
the 12th August 1921, setting aside an order 
passed by the Magistrate, First Class, 
Daltonganj, dated the 23rd June 1921, 

Mesers. Hasan Imam and Gour Chandra Pal, 
for the Petitioner. 

Messrs, Sultan Ahmad, Shi eshwar Dayal 
and Bri, Kishore Prasad, for the Opposite 
Party, 

JUDGMENT. —This is an appliesation to 
set aside an order passed by the Deputy 
Oommicsioner of Palaman, whereby an order 
paseod by the Daputy Magistrate binding 


. 
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down the opposite party under seetion 107 


of the Code of Criminal Prosedure was: 


deslared to be void and of no effest. 

It appears that the present petitioner 
obtained а lease of forest rights for a 
period 
party and proeseded to work the timber 
of the forest. A dispute arose between 
the parties as to various matters but 
mainly as to the manufaeture of sharecal 
and the danger of setting fire to the 
forest. It is the petitioner's ease that the 
opposite party employed men to supervise 
and that these men used foree. lt was, 
therefore, prayed that steps should ha 
taken under sestion 107 against the 
opposite party to bind them down to keep 
the pease, 

The ease eame before the Sub- Divisional 
Magistrate in sharge and he drew up pros 
seedings and ealled for written statements 
of the parties and the Oourt ordered the 
parties to produse. their’ witnesses. The 
witnesses were prodused on a eertain date 
but an adjournment was asked for and 
the Sub Divisional Magistrate, after plasing 
the witnesses on 
allowed an adjournment for four daya. 

On. the 16th of May when the -essa was 
to be heard and the witnesses to. be 
examined, the Sub.Divisional Magistrate 
was ill and the next Senior Deputy Ма. 
gistrate took sharge of the pending file. 
He took up this ease under 
and tried it himself, and finally passed the 
order binding down the opposite party ander 
sestion 107 of the Oode of Oriminal 
Prosedure to keep the peace for one year. 

The opposite party thereupon moved 
the Deputy Commissioner who, after son- 
sidering the ease on its merits, found that 
the story put forward by the present peti. 
tioner was not altogether to be believed; 
he also held that, at the time the order 
was passed by the Deputy Magistrate, there 
was no imminent likelihood of a breash of the 
peace; and, thirdly, he sonsidered the question 
whether the Deputy Magistrate who passed 
the order ander sestion 107 had jurisdis. 
tion. The point wasthat the Sub.Divisional 
Magistrate in sharge had taken sognizanee of 
the sage and there had been no order by 
the Deputy Commissioner for the transfer 
of the ease from the fils of the Sub. 
Divisional Magistrate 
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of seven years from the opposite: 


personal  reoognizanee, 


seotion 107. 


‘to the fila of the’ 
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Daputy Magistrate. -He-eame to the son- 
elusion that the Députy Magistrate had 
asted without jarisdietion, His finding 
was that, . 

"He, therefore, aeted without juriedistion 
in this ease and under sestion 530 where 
a Magistrate acts without jurisdistion 
the whole -proeeeding is void ab initio, 
There has been no trial. and the order is 
void. Thera is in fast по order for 
sesurity sueh as would beenforead in law, 
and I, therefore, quash the whole pro- 
esedings. Party aggrieved should seek his 
remedy in the Oivil Court.” А 

-It is to ba noticed . that there is по 
order eanselling the bond. Mr, Hasan 
Imam on behalf of the petitioner argues 
that the learned Deputy Commissioner had: 
no jurisdietion to pass the order he did, 
Section 125 of the Code of Criminal Pro. 
eedure runs as follows; — г 

“The Ohief Presidency ог  Distrist 
Magistrate may, at any time, for suffisi- 
ent reasons to be resorded in writing, 
aancel any bond for keeping the pease, or 
for good behaviour executed .under this 
Chapter by order - of -any Court .in his 
distriet not superior fo his Oourt.” 

There is no provision in the Oriminal 
Prosedure Code allowing an appeal against 
an order passed under sestion 118 requir- 
iug а person to exeeute a bond to. keep 
the pease, and sestion 125. alone ensbles . 
a Magistrate to dea] with orders passed under 
section 107 and sestion 118 read together, 
In the ease of an order for the exesution 
of a bond to be of good behaviour, the 
Code, under seetion 496, allows an-appeal. 
It is to be notieed that sestion 125 only 
allows eanselment of the bond; it says 
nothing about setting aside proeeedings or 
in any way-dealing. with the  proesedinga 
which have led.to the order for the exe- 
eution .of a bond, In fast, the order 
passed under seetion 125 is an exeentive 
order. It has basn held in the ease of 
Daya Nath Thakur v. Emperor (1) that a 
prosseding under sestion 125. is not a 
judieial proseeding and, in fast, it eannot 
be otherwise than an exeeutive order. It 
has been held further in Barka Ohandra 
Dey v. Janmeioy Dutt (2) that sestion 125 

(1) 5 Ind. Cas, 555; 87 C. 72; 14 O. Ww. М. 806; 11 


Cr. L. J. 147. 
(2) 93 0. 918, 9 C. Ү, N. £60; 2 Gr. D, J, 580, 
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ot the Criminal Prosedure Code does not 
sonfer upon a Distriet Magistrate either an 
appellate or revisional jurisdistion in respest 
of orders binding down persons to keep the 
pease, In that case the Distriot Magistrate 
. sob aside а  proseeding whieh was taken 
under sestion 107 before any bond had 
been exesuted, and the learned Judges held 
that "euflleioni reason" mentioned in веб. 
tion 125 was sonfined tothe reason that a 
bond was no longer necessary. Inthe sase 
of Nabu Sardar v. Emperor (3) the desision 
passed in the previous ease was overruled 
and it was desided that a bond to keep the 
pease might be eancelled on other grounds 
than that the bond was no longer певеввагу. 
In that oase there was по overruling of 
tha deeision in the earlier ease that seotion 
125 sonferred no appellate ог revisional 
juriedietion. In tha ease of Daya Nath 
Thakur v. Emperor (1) to whieh I have 
alluded above, it was held that  sestion 
125 does not confer the right to hear an 
appeal from an order in а proceeding 
under seotion 107. 

Either of two sourses was open to the 
learned Daputy Commissioner: if. he aon- 
sidered that there was no likelihood of a 
breash of the pease, or there were other 
sufficient reasons for saneelling the bond, he 
sould, under sestion 125, eansel the bond, 
or, if Ев eonsidered that the Deputy Ma- 
gistrate had acted without jurisdistion and 
the procsedings under sestion 107 should be 
quashed on that ground, he sould have re- 
ferred the matter to this Court for the 
exercise of-its revisional jurisdistion. He 
has not, however, eanselled the bond as he 
was empowered to do by seetion 125, but 
has usurped appellate ог revisional jurisdia- 
tion and set aside the whole proeeedings 
as being without jurisdistion and void ab ini. 
ito, This he plainly eould not do. 

Mr. Sultan Ahmad on behalf of the 
Crown bad urged that this Oourt has no 
jurisdietion to interfere with the order of 
the learned Deputy Commissioner as it was 
nof passed in a judisial proceeding. He, 
therefore, admits that the order under 
sestion 125 isan exsoutive order. Нә haa 
giso argued that the person against whom 
orders are passed under seetion 107 is an 


(8) 84 C. 1; 11 C. W. М. 25; 4 0, L. J, 428; 4 Cr, Le 
J, 869; 1 М, І, T, 368 (F. B.). 
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asesused person and that the  proseedings 
under section 107 are eriminal proceedings, 
so that if the Deputy Oommissioner’s order 
is set aside by this Ooart it will.be tenta. 
mount to the setting aside of an aequittal, 
But if his admission that an order under 
sestion 125 is an exeeutive order is right, 
thev, plainly, there sould Ъз по exeoutive 
order setting aside an order passed ina 
judieial  proeeeding under the Code of 
Oriminal Prosedure. The learned Oounsel 
has eontended, too, that the whole trend 
of the judgment of the learned Deputy 
Commissioner was to show that tke bond 
must be saneelled. It would have been 
quite regular if the Deputy Commissioner 
at the end of his judgment for the 
reasons he gave, had simply eanselled the 
bond, but he has not done so; he ha 
deelared the whole prossedirgs to be void 
ab їпіно, Under sestion 125 he had no 
power to do this. 

The order of the learned Deputy Gom- 
missioner must, therefore, be set aside as 
being without jurisdistion and the order 
of the Deputy Magistrate restored. If 
the opposite party is aggrieved, he вап 
approaeh the Deputy Commissioner again 
and the latter san then consider whether, 
under the existing eireumstanses, it is negan- 
sary to eareelthe bond for any suffisient 
reason, 

W. 0. Ay 

Rule made absolute, 


ALLAHABAD HiGH COURT. 
Oximtnan APPrAL No. 194 or 1922. 
Meioh 30, 1922, 

Prasent :—Mr. Justice Hyves 
and Mr, Justica Gokul Prasad. 
DALLI— APPELLANT 
versus 

EMPEROR— Орровте PARTY. 


Criminal Procedure Code (Act V of 1898), s. 271 
смога оу guilty, conviction 0n— Practice, 


In case of murder it has long been the practice - 
ef the Allahabad High Оошф not to accept the 
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' SUPERIMTENDENT AND REMEMBRANOER OF LEGAL AFFAIRE, BENGAL ©, J. 8. MULL, 


iiy, Murder is a mixed question of 
eed ET and unless the Court is perfectly 
satisfied that the accused knew exactly what was 
necessarily implied by his plea of guilty, the case 
should be tried. 

Criminal appeal from an order of the 
Sessions Judge, Budaun dated the 29th 
Mareh 1522, 

Mr. Mukhtar Ahmad, for the Appellant. 

Mr. Lalit Mohan Banerjee (Government 
Advosate), for the Crown. 

JUDGMENT.—Dalli has appealed from 
his sentence of death for the murder of his 

mistress, The learned Sessions Judge assept- 
ed his plea: of " guilty” and eonvieted him 
upon it. No evidenes at all was taken in the 
Gourt of Session, In ease of murder it has 
long been the prastise of this Court not to 
aosept the plea of guilty. After all murder is 
a mixed question of fast and.law, and, unless 
the Oourt is perfeatly satisfied that the 
aseused knew exastly what was nccsssarily 
implied by his plea of guilty, the saze should 
be tried, and in dealing with people of the 
status of Dalli, this, of source, aan never be 


the came, We, therefora, set aside the son. ' 


vietion‘and sentence and direct the learned 
Sessions Judge to refuse to assept the pies of 
“guilty’’ and to re-try the ease. 
Appeal allowed; 
Oase sent back for retrial, 


OALCUTTA HIGH COURT. 
GOVERNMENT Appest No, З OF 1921. 
July 21, ) 921. 
Ivesent:— Mr. Justiae Newbould and 
Mr, Justice Suhrawardy. 
SUPEBINTENDENT AND REMEM. 
BRANOER OF LEGAL AFFAIRS, 
BENGA L— APPELLANT 
сетив 


. 5. MULL—Oerosirs Party. 

е Ware-house and Fire-brigade Act (I of 
1893), 85. 7, 16—Chairman, power of, delegation of— 
Order by Vice-Chairman, validity of — Bengal Muni- 
cipal Act ‘III of 1884), = 45—Application not dis. 
posed of within 80 days, effect of. 


Chairman may delegate, under section 45 of 
iie Bengal Municipal Act, 1884, his duties or powers 
as defined by that Act to the Vice-Chairman but 


cannot by virtue of that.section delegate to him 
his powers.under the Licensed Ware-house and 
Fire-brigade Act, inasmuch as. by virtue of seo- 
tion 9 of the latter Act Ње power can be delegated 
only to a Special Committee. 

Therefore, an order passed by the Vice-Chairman 
refusing au application for license’ to use a building 
or place as a ware-house is no refusal under 
section 15 of the Licensed Ware-house and Fire. 
brigade Act. 

An application for license under section 7 of the 
Licensed Ware-house and Fire-brigihde Act not 
disposed of within £0 days from the date of ita 
being received by the Chairman, exempts the 
applicant from liability so long as the application 
is not finally refused. 

Appeal by the Government against an 
order of the Daputy Magistrate, Howrah, 
dated the 31st Marsb, 1921, 

Mr. Orr, for the Appellant. 

Babus Dasarathi Sanyal and Gour Mohun 
Dutt, for the Opposite Party, ` 

JUDGMENT,—This isan appeal against 
an aequittal, The respondent J. S. Mall 
was shargsd with having sommitted an 
offenes punishable under section 15, of the 
Lieensed Ware house and Fire brigade Aot, - 
1893 whish provides a penalty for any 
person who uses any building or plase as 
& ware-house in respeet of whish a lieense 
has been refused. A preliminary objection 
has been taken whieh is fatal to this appeal. 
The Ast provides that the refusal of an, 
application for lisenge shall, under seetion 
7, be by an order in writing under the 
hand of the Ohairman of the Commission- 
ers, In the present ease, the order of 
refusal was passed by the Vise Chairman. 
Although under section 45 of the Bengal 
Munieipal Act, III (B. ©.) of 1884, 
the Ohairman may delegate his duties or 
powers to the Viee Chairman, the powers 
he ean so delegate are the powers as defined 
by that Ast. He eannot by virtue of that 
section delegate to tbe. Viee-Ohairman his 
powers under the Lieenred Ware-house and 
Fire brigade Aet. That Ast provides in 
seetion 9 for the delegation of the powers of 
the Okairman to a Speein] Committee but 
makes no provision for delegation to the Vise. 
Chairman. We most sonsequently hold 
that the proseaution was bound to fail as 
there was no refusal of the applieation for 
lisense in aesordanse with this Ast, 

We are requested by the learned Deputy 
Legal Remembranoer to point out an error 
in the judgment of the Trying Magistrate. 
He has held that sestion 7 of the Fire brigade 


Vol. LXVI] 
SESHA PRABHU t, EMPEROR. 


Aet requires that any applioaticn for lisense 
shall be disposed of within thirty days from 
the date of its being  reseived by the 
Chairman and, if not disposed of within 
' that period, the applicant shall not be 
liable. This, ss atated, is wrong, besause, 
if the epplieation is not disposed of within 
thirty days, the applisant is only exempted 
from liability so Jong as the applisation is 
not finally refused. 


The appealisdiemisssd. . 
Appeal dismissed, 
dp 


MADRAS HIGH COURT. 
OnrMINAL Revision Oasu No, 523 or 1921. 
(Свпыгма Revision Parmos No, 421 oF 

1921). 
Desember 15, 1921. 
Fresent i— Mr. Justise Oldfield and Mr, 
Јов їве Krishnan. 
V. SESHA РВАВНО А ссоявр— 
PETITIONER 
vEY898 


! EMPEROR—Oprosire Pasty, 
. Madras District Municipalities Act (Mad. V of 1920), 


ss 249, 865, Sch. V— Sale of grain wholesale without- 


license—‘Wholesale,’ meanimg ef—Notification to take 


license under new Act not yet th force issued by Council , 


constituted under old Act, validity of —Conviction for 
infringement, legality of, 
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The sale by a person of bags of grain from one to 
six аба time withont opening them, constitutes a 
‘wholesale’ trade within the meaning of Schedule 
V to the Madras District Municipalities Act (V of 
1920). [p. 480, col. 1.7 

A notification by а Municipal Council constituted 
under the old District Municipalities Act (Mad. 
IV of 1884) directing dealers in wholesale grain 
to take outa license under section 249 of the new 
Act V of 1920 before that Act actually comes 
into force is ultra vires and void, as the notif 
cation being neither a rule, nor a bye-law, nor & 
Regulation cannot be validated under the proviso 
to sections 865 of that Act. [р, 482, col. 1.] 


Petition under scetions 485 and 439 of the 
Code of Oriminal Prosedure, 1898, praying 
the High Oourt to revise the judgment of 
the Court of the Sub-Divisional Magistrate, 
Tellisherry, in Criminal Appeal No, 23 of 
1921, preferred against the judgment of the 
Court of the Stationary Sesond Olass Magis- 
trate, Kottayam, in Calendar Case No, 37 
of 1921. 


FAOTS appear from the judgment. 

Mr, B, Stiarama How, for the Petitioner, — 
No lisense is nesessary as there was no 
wholesale trade in grain by the aeensed, 
The sale was only to retailers, 


On а question of law, the sonviotion 
should be quashed. The Munioipal Couneil 
had no power to issue the notifisation under 
the new District Municipalities Ast, У 
of 1920, seetion 249, It was not sonstituted 
under the new Aat as the Couneil did not 
go out and some in again. Infringement of 
an illegal notifieation is no offence, 


The notification is not a bye-law, rule 
or regulation to be validated under seo- 
tion 365. 

Mr. J. O. Adam, (Publie Proseentor) for 
Crown.—The trade was wholesale 
as acsused stored thousands of bags ont of 
whieh he sold six without opening them, 


‘The nofifieation, Exhibit D, is valid 
under the powers given to the old Counsil 
under sestion 366 (a) of the new Ast, 
whioh says that until the Chairman and 
Couneillors some into office under the new 
Act they shall have all the powers under 
the old Act. 

Under seotion 365 they have the power 
to issus Exhibit D. If Exhibit 1) eannot 
be rewerded as а гше, bye-law or regula: 


itt 


480 
SESHA PRABHU t, EMPEROR, 


Нор, infringers will be practically immune 
under the Ast, 

Mr. В Sstarama Row in reply: —Seetion 366 
(a) eannot be invoked as the Oounsil 
issued the Notifisation before the new Ast 
eame into foree, 


JORDER. з 


5 OLDFIELD, J.— We are asked to revise the 
pelitioner's sonvietion and sentence for the 
effenee of storing and selling grain whole. 
sale within the Cannanore Munisipal limits 
without a lisenee from the Munisipal Ohair- 
man, punishable under seetions 249/338 (b) 
of the Madras Distrist Municipalities Aet, V 
of 1920. 

Tho first objeetion taken to the eonvie- 
_tion is, that there is no evidense of the 
sale of grain wholesale or of the storage for 
wholesale trade, sontemplated by Sshedule 
V (o) for whieh a lisense вап be required 
under sestion 249. In the absenca of в 
definition of ‘wholesale’ in the Ast, the 
meaning of the expression in sommon par. 
lanee must be  desisive, and, whether 
the definition in the Century or Webster's 
Distionaries as "sale in large quantities ” 
or the sesondary definition in the latter 
as Selling to retailers or jobbers” is 
acaepted, the Snb-Divisional Magistrate’s 
finding of fast is sufficient, that petitioner 
' has six shops i in whioh he stores thousands 
of bags of grain, selling them from one to 
six bags ata time to petty merehants and 
others and not, во far as was shown, selling 
them by moasures after breaking up the 

bags." 

This failing, we haye to deal with the 
more substantial eontention that  sush 
storage withouta licenee was not punishable 
under seotion 338 (b) besause there had not 
been any valid notifieation under sestion 
249, making it obligatory on petitioner to 


obtain one, The fasts are that under 
gestion 865 of Aet V of:1920 tha 
notifieation ` of һе ^ Governor.in-Couneil 


No. 595, dated 10th August 1920, eame into 
foree on lst Ostober 1920; but Exhibit D, 
the notifieation under вевіїоп 249 relied оп 
by the proseeution, had been published on 
the 15th July 1920; and itis argued that 
the Munisipal Oounsil having st the latter 
date no powers under the Aot, its notifiea- 
gion sould have по legal offeet and sould 
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ereate no obligation, for breash of whieh 
petitioner sould be punished. The lower 
Courts answer that petitioner was in no way 
prejudiced by sush premature publication is 
elearly inconelusive, when the question arises 
in sonnestion with the application of a penal 
provision and a strist eonstruetion of the law 
is required, Here relianee is plased, firstly, 
on sestion 366 (a) of the Ast of 1920 
whieh provides that, until the Ohairman . 
and the Councillors to be newly appointed 
or elested under that Aot some into office, 
the Ohairman and Oouneillors under the 
previous Act of 1884 shall bave all the 
powers of the Ohairman and  Couneil. 
lors under the former. Sestion 366 (a), 
however, as ita wording of the substantive 
part of the seotion shows, merely provides 
for modification in the provisions of the 
new Actin their application to the term 
of office and election and appointment 
of the Counsillors and Chairman for the 
first time after the sommencement of the 
Aot or of powers under it before the date 
to be notified under .seetion 365. In the 
alternative, references had been made to the 
proviso to the last-mentioned вевёїор, under 
whieh rules, bye:laws and regulations 
authorized under the new Ast sould be 
made at any time after the publication of 
the assent to it of the Governor-General on 
the 15th June 1920. But this did not 
justify the issue of Exhibit D on 
29th June 1920, For Exhibit D is not a 
rule, beeause under seetion 303 (3) rules 
ean be made only by the Governor.in- 
Council; it is not a, bye-law, besause, if its 
subject-matter ean be indentified with any 
of those enumerated in sestion 308, it was 
not published or sonfirmed in the manner 
pressribed in seations 309 and 310 ; and it is 


. nota regulation, besause section 312 pro» 


viding only for the manner in whieh regula. 
tions may be published, power to male 
them is on the Munisipal Oouneil, . not 
generally, but only.in. eonnestion with 
eertain spesified provisions, see for instanee, 
sestions 25 and 120, in whieh seotion 249 (1) 
is not included, 

In these cirsumstanees, it is not possibla 
to uphold as valid the Counoil’s notifieation, 
Exhibit D, whieh petitioner is sharged with 
infringing, The foundation for his sonyio. 
tion thus failing, his petition must ba. 
LU he must be aequitted, Tha 
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fine, if paid, ineluding the amount levied as 
lisenee, fee, will be refunded on his appliea- 
tion. 

Кавнили, J.— This case raises the question 
of the validity of a notification issued by 
the Munieipal Couneil of Oanzanore in July 
1920 under sestion 249 of the new District 
Munisipalities Aet, Madras Aet V of 1920, 
The notification is marked Exhibit D and 
was. iesued in aecordanee with a resolution 
passed by thé Ccunsil constituted under the 
now repealed Aot of 1884 bringing into ap- 
plieation the lisenaing powers given by the 
new Авё with effeet from the 186 of Oetober 
1920, the date on whieh the Aot was brought 
into forse by the Goverror-in Counsil by 
notification in the Fort St. George Gazette of 
the 10th August 1920 as provided in seotion 
365 of the Aet, Тһе assused has been · pro- 
secuted and sonvisted under seetion 388 for 
selling grain wholesale and for atoring it for 
such sale without taking out lieenses as re- 
quired by the notifieation. It is eontended for 
‘the asonsed that the notification had no legal 
effeet вв it was issued by а Couneil whieh 
was not eons(ilutcd under the new Ast but 
by onesonstituted under the repealed Ast 
aud whieh bad no power to pass the resolu» 
tion to levy licensing fees or to publish a 
notification to that effeot, 


Withont a valid and proper notifioation 
nnder sestion 249 the lisbility to take ont 
licenses for any of the purposes spesified in 
Sehedule V of the new Aet will not, of course, 
arise in any  Maunieipal area for the 
Ast makes the publisation of the notifisation 
in the manner provided for in the seotion 
and the lapse of 60 days thereafter, necesa- 
Bary prerequisites for bringing into 
foree the licensing provisions. It is, therefore, 
important to seonsider whether Exhibit D 
was а valid notifieation. 

Reading sestion 245 by  itsalf it is 
manifest that the Counail referred to in it is 
the Couneil eonstituted under the new Aet ae- 
eording to the provision of Ohapter II 
thereof, That OConneil is the body given 

‘authority by sestion 249 of the Aet to deside 
how far it wonld bring into forse the 
lieensing power given by the Ast. The 
Counoil sonstitued under the old Ast was a 
different legal entity and sould not exercise 
the power under sestion 249 unless there is 
indeed any other provision of law giving the 
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Oouneil the power to so ast. Itis aontended 
by the learned Publis Prosesutor that seotion 
366 of the Aet is sash a provision and ip fact 
he relied shiefly on the last part of olante 
(a) in it as giving power to the old Counoil 
to issue the notification in question. That 
clause gives power to the Governor-in- 
Ооппвії to determine, after the new Act had 
been brought into forse, the date on whioh 
the Chairman and Oounsillora of the old 
Counsil shonld go out of ofise and the 
newly elested Chairman and  Couneillors 
should some into offise; and then it says that 
until they во some into offise, the Ohairman 
and the Counsillors of the old Counsil should 
have all the powers and be вобјезё to all the 
duties, respectively, of the Ohairman and 
Couneillors under the new Aet. It is 
eontended that this last provision validated 
the Notifieation Exhibit D, But, unfortunately, 
in this sase the Courcil had acted b3fore the 
new Act was brought into forse, their Raso- 
‘lution and notification bsing in Jnly as already 
stated, that is, some months before the Aet was 
put іп foroe. No doubt, the power to issue a 
notifieation under sestion 249 ів a power 
given to the new Oounsil under the new 
Aet but the power itself came into existences 
only when the Ast was brought into foree 
and not before, It is impossible, then, 
to see how the old Oounsil sould have 
properly exersised that power whieh did 
not exist on the date on whieh it purported to 
exercise it. It is evident from the language 
of olause (2) that by it the Legislature was 


making provision for  sarrying оп the 
Munisipal Administration during the 
interregnum between the soming into 


forse of the new Act and the assump- 
tion of office by the new Ohairman and 
Couneillors, The elause, аз І under. 
stand it, has nothing to do with any anterior 
periods, -for before the new Ast eame into 
foree there was the old Aet in full force 
under which the old Council was fresa 
to aot. 


. The only provision of the new Aet that 
gave power to ths old Council to act in 
antisipation of the Ast being brought into 
forsa is tha proviso to sestion 365 whieh 
enabled "rules, bye-laws and regulations” to 
be made under the new Aet as soon as it had 
reseived the assent of the Governor General, 
The notifieation, Exhibit D, was, no doubt, 
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'iasued after the ‘assent of the Governor. 


General had been given and .if sestion 365 
sould be held to apply to it, it would be 
а valid proeeeding. Apparently, the Counsil 
asted under that sestion and. in fast the 
Appellate Court has upheld its validity 
under that aestion. 
support the view as the notifisation in 
question sannot apparently. be brought 
under any one: of the terms "rule, bye law, 
or regulation" used in the sestion. These 
words are not defined in the Ast but 
Ohapter XIV dealing with the making of 
them shows what is meant by eash-—ses- 
tions 303 to 305 show, that rules are those 
made by the Governor-in-Couneil Sestion 
806 shows bye-laws are made by the Oounail 
but that section specified the purposes for 
whieh bye-laws san be made, of whieh the 
purpose of the. notifieation in question here 
does not seem to beone. The matter is 
made elear by referring to sestion 309 
which prevents a bye-law from having 
eifeet till it is approved of and confirmed by 
the Governor-in-Couneil and section 310 
whieh shows the method of maxing it and 
publishing it. These conditions do not apply 
to the action of the Counsil 
seotion 249, Sestion 312 shows regulations 
are those made by Municipal Authorities 
and not by the Couneil and they ean be 
published іп such manner as the 
Counsil determines, The method of their 
publieation 


under seetion 249 whieh that seotion itself 
directs to be published in a partieular 
manner. I am, therefore, of opinion that 
Beotion 365 cannot be used to validate the 
action of the Couneil in the issuing of the 
notification, Exhibit D. 

It was suggested that if the liability to 
take out the lieense. is not treated as one 
imposed by any rule, bye-law or regu. 


lation there may (be a diffioulty in applying’ 


agetion 338 even to sases where proper 
notification had been issued under sestion 
249 and that there will be no provision 
for punishment for disobedienee, This ar- 
gument ie, I think, not sound for I son. 
sider that the nesessity to take out licenses 


when a proper notification is issued arises’ 


under the Aet itself and seetion 333, whioh 
spesks oi the Ast as well, will apply, In 


432 iNDIAN CASES: 


But I am unable to' 


under 


shows elearly that the word’ 
_regulation eannot refer to the  notifieation 
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my view the Aot: imposes the liability 
subjest fo the sondition about the noti- 
fisation pressribsd in sestion 249, Bat 
when that eondition is not properly ful. 
filled, as I hold is the ease here, ssetion 
838 does not apply and the aonvietion of 
the accused must be set aside. 


It was also argued for the petitioner 
that the trade aarried on by him iu grain 
was not a wholesale trade buta retail опе, 
Oa this point, I agree with the lower 
Court that the trade was a wholesale one 
as tha patitionsr is fonnd to have sold 
grain by the bulk without breaking the 
baga, in quantities of 1 to 6 bags at a 
tima to retail dealers. The term "whole. 
Sale" as used in Sehedule V of the Aet is 
not defined in the Aet and we hava 
therefore, to apply to the word the msan- 
ing that is ordinarily given to it by the 
publis and by traders in general, That 
is the view taken by the lower  Oourt 
and Iagres with it and, taking that view, 
the petitioner’s trade was well within the 
ssope of the term ‘ “wholesale” trade. 
Though the petitioner fails on this point, 
he has susseeded on his first point and 
his sonvietion ів, therefore, quashed’ and 
the fine and lieenee-fees, if they have been 
paid by him, will be refunded to him, 


M. 0, Р, 
хун, 
: Conviction quashei 
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MAHANDA t, GAUHRE. 
LAHORE HIGH COURT, 
Ѕесонр Огу, Appsat No, 1249 or 1991. 
| November 17, 1921. 

Present :—Mr, Justice Broadway. 
MAHANDA AND OTHERS—PLAINTIFE4J— 
APPELLANTS 
veraus 
Musammot Qd AUHRE AND ANOTHER— 
DzrrNDANIS— RESPONDENTA. 

` Custom-—Non-proprietor--Right of ^ residence— 
Daughters— Widow—Re- marriage—Husband’s estate, 
right in. 

: Under the general custom of the Punjab the 
daughters of a kamin or non-proprietor, have a right 
to reside in their father’s house until they marty 
or die, whichever event first takes place. 

. According to the general custom of the Punjab as 
prevalent among agriculturists on the re-marriage 
of a widow her rights in her deceased husband's 
estate come to an end. ` 
` Beeond appeal from the deeree of the 
Distriet ,Judge, Gurdaspur, dated the 2186 
Maroh 1£21, affirming that of the Mansif, 
2nd Olase, Pathankot, Distrist Gurdaspur, 
dated the 15th Marah 1920, 

Lala Merr Ohand Mahajan, for the Appel. 
lanis. . 

Sheikh Uma Bakhsh, for the Respond- 
ents. ` 

JUDGMEN 7: Ооцпве] РЕР that on the 
re-marriage of-a widow her rights in her 
deseased husband's estate some to an end 
assording to the general eustom of this 
Provinoe as prevalent among agrieulturists. 
As the Courts below have déalt with this 
саве as опе :of custom it is olsar that ous. 
tom is and must -bə the:rule of decision. 


On the re-marriage of ^ Musammai Gauhre. 


she forfeited her rights in her deseased 
husband's esta&o—ineluding, nesessarily, her 
right to reside in the house in dispute. 
She has, however, two daughters by: her 
former husband and under the general 
eustom of this Provinee these daughters 
have, admittedly, a right to reside in their 
father’s house until they marry or die 
whiehever event first takes plase. The 
plaintiffs, therefore, have.no immediate right 
to possession, Mr. Umar Bakhsh sontends 
that in the. esse of a house in a village 
the law or oustom is different bnt has 
sited no authority for this proposition, and 
І am unable ёо soneede it. The heuse is 
situated ina village and the deseased was 
a kamin, in апу ease, a non-proprietor, 
whose rights eeased and revarted io the 
Jaudlord on his demise without sustomary 
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SARAT OSANDRA MAITI V, BIBHABATI DEBT, 
heirs. I am unable to see any reason for 
holding that rawals are governed by Mue 
hammadan Law ‘and nót oustom, The most 
tha plántiffs ‘can get: in this suit is эъ 
Heslaration that the widow Musammat 
Ganbre has forfeited her right of residenee 
in this house by her’ re marriage—with 
this -deoree Мг, ‘Mahajan ‘is sontent-—so 
Jong sa the daughters are alive and un- 
married they appear to be entitled to ree 
tain: роваеввіоп; as admitted by Counsel for 
‘appellants. 

The order as to the dismissal for 
failure to pay additional Oourt-fees was 
wrong; sestion 10 (їй), Court Fees Aat, 
has ben, Jost sight of by the Courts below 
as also have the provision of Order VII, 
rule 11, Civil Prosedure Code, 

І aesept this appeal and grant tho plainte 
iffa a deeree deslaring that Musammat 
‘Gauhre has forfeited her right of residenee 
in this house owing to her re marriage. 
А desree for possession is по! granted 
‘as, owing to the existense of the daughters 
still nnmarried, the. plaintiffs are not entitled 
to immediate possession. 

Parties will bear their own sozts in this 
Court. 


Z, K. & J, P, Appeal зр 


| CALOUTTA HIGH OOURT. 

‚ APPRAD FROM ОвїеїнА Юковея No. 216 or 

: 1919, 

Ж : August 22, 1921, 

Pressni; :—Justise Sir Ásutodh Mookerjes, Kt., 
and Mr, Justiaó Panton. 

БАВАТ OHANDRA MAITI AND OT JERS — 
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When a property is attached under section 146 
of the Criminal Procedure Oode, it passes into 
legal oustody and, during the continuance of the 
attachment, such custody is for the benefit of the 
true owner. If the trae owner was in fact in 
possession when the attachment was effected, his 
possession in the eye of the law is not inter- 
rupted, If, on the other hand, the wrong-doer was 
in possession at the time when the attachment 
took place, the effect of the attachment is to 
interrupt his possession, and from the moment of 
attachment the possession of the rightful owner 
revives in the eye of the law [p. 436, ool. 2.] 

The intervention of the public authorities for 
the preservation of peace, operates in the same 
way аз the vis major of a food, and the con- 
structive possession of the land is thereafter, if 
anywhere, in the true owner. [p. 436, col. 2.] 


There can. be no continuance of adverse posses- 
sion when the land is not capable of use and 
enjoyment by the rightful owner. [p, 436, col. },] 


Where a decree was obtained against a de- 
fendant in а suit in which he had been mis- 
described as a minor and a guardian ad litem was 
appointed, although he had in fact attained majority, 
a suit subsequently instituted by him to set aside 
the decree should be dismissed on the ground that 
he was bound by the decree in the former suit, 
inasmuch as, though aware of the suit, (because orders 
for the appointment of a guardian ad litem ‘are 
made only after notice to the alleged minor and 
the proposed guardian , he still allowed the guardian 
to conduct the defence on his behalfas guardian 
for the suit. [p. 487, col. 1,] 


. In the absence of a provision in the Civil Pro. 
cedure Code of 1832 corresponding to Order XXXII, 
rule 4,sub.rule 3) of the Code of 1908, where a 
certificated guardian was proposed for appointment 
as a guardian ad litem under the former Code, the 
Court might, unless he declined the appointment, 
presume his consent. [ p. 489, col. 1.) . 


The decision of a Оопть must rest, not upon 
suspicion bub upon legal grounds established by 
legal testimony, [p. 410, col. 1] ` 

Where a litigant feels aggrieved by the state. 
ment in a judgment that an admission has been 
made, the most convenient and satisfactory course 
to follow, wherever practicable, is to apply to 
the Judge without delay and ask for reotification 
or review of the judgment. [p. 441, col. 1.] 


A statement іп a judgment as to an admission 
made before the Court of first instance should not be 
doubted lightly by the Appellate Court, especially in 
the absence of an affidavit by the Уак who appeared 
in the Court of first instance, [p. 441, col, 1.] 


Appeal against the desision of the Subordi. 
"me Judge, Midnapore, dated ths 28th June 


Babus Mahenira Nath Ray ani Santosh 
Kumar Pal, for Defendants Nos, 3 to 5, 
АрреПапів, 
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Mr. J. O. Hazra, Babus Mahes O&andra 
Banerjee and Pramatha Nath Banerjee, for 
Defendants Nos. 7 to 12, Appellants. 

Dr. Dwarka Nath Mitter, Babus Probodh 
Ohandra Ohaiter ee and Rama Prasad Mooker, ee, 
for the Plaintiffa-Respondenta, 

JUDGMENT.—The  subjest-maiter of 
the litigation which has resulted in this 
appeal isa large trast of what is called 
Jalpai land of the abolished Salt Depart- 
ment, situated in the district of Midnapur 
within the Zemindari of tho Raja of Маһі- 
sadal Оп the 8th July 1864 one Sunder 
Narain Maiti obtained a settlement from the 
Zemindar in respest of an estimated area 
of 400 bíghos within epesified boundaries. 
After the death of tke original grantee, his 
son Taraproesd Maiti, on the 10th November 
1874, took a eorfirmatory lease of 513 brghas, 
approximately, for the benefit of the family 
whereof he was the erenior member, 
The relatiorship of tha members of this 
family may be gathered from the following 
genealogieal table :— 




















Sundar Narain Maiti Haimabati 
defendant No, 6, 
Of, Sibnarain, 
t 
+ 
Taraprosad, Ramnarain, Lachminarain, Haraprosad, 
died 1897, defendant deferidant (dead) 
т. Ànard- No. J, No. 2, m, Bimolg 
moyee, died т. Surno- m. (1) „ (dead), 
' 16898 moyee, Rashmoni, 
defendant defendant 
No. 10, No 9, 
mi. (2 Matangini 
alías Tarangini, 
| defendant No, 8. 
L 
a } 
Asutosh, Sarat, Snehabala, 
died 1915 defendant No,8. defendant 
© No.7, 
in. Satis in 1899 
C 
Birendra, Rajendra, 
defendant defendant 
Ni ‚4% No. 5, 
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The" Maitis defaulfed to pay rant, with-the 
result that on the 2.th August 1903 the 
Zamindara obtained a decree for rent against 
them. The deoree was put into exeoution, and 
at the auation-sale whish followed, the laud- 
lords became the purehasera on the 16:h 


January 1904. The sale was confirmed on- 


the 18th February 1924 and possession 
was delivered on the 10th April 1504, On 
the 30ih January 1909 the plaintiff obtained 
settlement from the Raja. The defendant, 
however, disputed her right to take posses- 
Bion. This led to the institution of prossed- 
ings under sestions 107 and 145 of the Crimi- 
nal Prooedara Оойе whieh terminated in 
ап order made on the 28th Ssptember 1912 
for attachment of the disputed lands under 
ssstion 146 of the Oriminal Prósedure 
Oode, .The plaintiff, thereupon institut- 
ed the present suit on the 9th  Ostober 
1917 for  deslaration с? her title to 
tie attashed laud under the laase granted 
бо her on the 30th January 1909 and 
to the sums of money held by the 
Oolleator as Reosiver from the date of his 
appointment, There were two sets cf 
defendants: to the snit, namely, defendants 
Nos, 1 to 5 and defendants Nos, 7 to 12. The 
first set repadieted the slaim on the ground 
that it was barred by limitation and that the 
dearee for rent did not affeot their rights 
under the lease. of the 10th November 
1874, The sesond set urged that they held 
tenancies subordinate to the lease of the 10th 
November 1574 and were consequently 
entitled to remain in cosupation, notwith. 
standing the sale held on the 16th January 
1904 іп exesntion of the desree for arrears 
of rent. The Subordinate Judge overruled 


these contentions and deslared the right of. 


the plaintiff to direst possession of the 
disputed lands; the deeree also mado а 
eonsequential order as io the amounts held ia 
deposit in the treasury, The defendants 


have . appealed against this dearee, and: 


separate arguments have been addressed to 
the Court on behalf of the two seta of 
defendants who have united in опе appeal. 
The grounds whish emerga for sonsideration 
may ba formulated as follows: first, that the 
suit is barred by limitation; sssondly, that 
the desree for rent made on the 26th August 
1903 did not operate asa valid rent deszee, 
аз thras of ths persons interasted in tha 
fsnansy orasted under the loas of the lOth 
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November 1874 were not represented before’ 
the Oourt in the rent suit; and, thirdly, that 
the tenansies set up by the sesond set of 
defendants wera real and not fistitions as 
held by the Subordinate Judge. : 
- As regards the firat point, we are of opinion 
that the plea of limitation oaunot prevail, in. 
view of the desision of this Courtin Brojendra 
Kishore Hoy v, Bharat Ohandra Roy .| Abdul 
Razze} (1), That ease isan authority for the 
proposition that when a property is attashed: 
under sestion 146 of the Criminal Pro: 
esdure Code, it passes into legal eustody, and 
during the sontinuanse of the attashmoent,: 
such oustody is for the beneüit of the true 
owner. If the true owner was in fast in 
possession when the attashmernt was effested, 
hia possession in the eye of the law ів. поё 
interrupted. If, on the other hand, the 
wrong doer was in possession at the time 
when tha attashment took plase, the effest 
of the attachment is to interrupt his posses- 
sion, and from the momant of attashment the 
possession of the rightful owner revived in 
the. eye of the law. These results are 
deducible from the decisions of the Jndisial 
Committee іа Trustess and . Agency Company 
v. Short (2), Secretary of State v. — Krishna. 
mant Gupta (8) and Basanta Hoy v. Secre- 
tary of State for India (4), ‘The intervention 
of the publie authorities for tha preservation 
‘of peace, operates in the same way as the 
vis major of the fisode, and the eonstrustiva 
: possession of the land is thereafter, if any- 
where, in the true owner. .While the 
Collestor holds possession for the benefit of 
the rightful owner, no possession on the 
part of the wrong doer, вар, by legal fistion, 
Ъз deemed to sontinue so as to bs available 
towards. the ultimate. asquisition: of title 
against the trus owner.. From this stand. 
point, no question of limitation really arises, 
besause less than. twelva yaara elapsed 
between the sonfrmatica of tha rent-sale on 


(1) 31 Ind, Сав, 242; 220. L, f, 283; 20 О, WN, 
481 


(2) (1888) 18 App, Oas. 793; 58 І, J. Р, О, 4; 69 Ln 
T, 677; 37 W. В. 433; 53 J; P. 132. 

(3) 29 I. A. 104; 29 О. 518; 0 0. W, N. 617; 4 Boni, 
L. B. 537; 8 Sar. P. О. J. 269 (P. O.), 

(4) 40 Ind. Oas. 837: 44 1. A. 10% 44 C, 858; 1 P. L. 
W.598; 82 M. L. 1.505; 2. О. W.N. 612; IBA L. J. 
393,25 О, L. J. 487; 19 Bom. L, R, 480; (1917) М, W, 
М, 432; 6 L, W, 117; 22 M, L, T, 910 (P, 0.), 
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tke 18th February 1904 and the attashment 
by the Magistrate on the 28th September 
1912, If during the attashment, tho seisin or 
legal possession is in the irue owner, the 
attashment doeg not amonct to either dis- 
possession of the owner or tbe dissontinusnee 
of his poseession. But it has been urged that 
this view sannot be resoneiled with the desi- 
sion in Deo Narain.v. Webb (5). This may be 


conceded; it must not be overlooked, however, - 


that the decision in that ease was pronouneed 
‘in 1900, when the judgment of the Full 
Benesh in Kally Ohurn Sahoo ч. Secretary 
cf Stale for India (6) was still considered 
good jaw. That Fall Bench бевівіоп was 
overruled by the judgment of the Judicial 
Committee in Secretary of State у. Krishna- 
mont Gurta (3), Thesubstance of the matter 
is that the doetrine that that there ean be 
no sontinuares of adverse possession when 
ibe land ів not eapsble of ure and enjoyment 
by.the rightfal owner, whish is now regsrded 
as an elementary propositicn by reason of the 
suceesàive desisiona cf the Judicial Committce 
in Trustees and Agexcy Company v. Short (2), 
Secretory of State v. Krishnamont Gurita (8) 
ard: Basauta Roy v. Secretary cf State for 
India (4) was by nó;méans familiar when the 
ease of Deo Narain v. Wetb (5) was decided; 
thaterse.eapnot cencequently bs treated as 
binding ‘authority, 86:16 overlooks а Їспба- 
mental prineiple enzbelated by the Judigial 
· Committee, We thus see no rezson to depart 
from the depision in Bréjendra Kishore Roy v. 
Bharat Chandra Roy [Abdul Razac] (1), and 
the first grcund must be cverruled as 
untenable, cant i . 
. As regards ihe sesond. point, it has been 
urged that the deeree for rent made on the 
$6i1h Angust 1903, did not operate as a 
valid rent deerce,. as. three of the persons 
. interested in the terancy at that time were 
not represented before the Court in ihat 
aoit.. These three persons were Asutosh 
Maiti (the late father of the fourth and 
fifth defendants in this suit), Saratehandra 
Maiti (the third defendant in this suit), 
ard Bimala. (the widow of Нагаргағай 
Maiti). „As regards Asutosb, the objection 
taken is that at the date of the instituticn 
of the rent suit, he had in reality attained 
majority, but was misdeseribed as a minor 
-(6) 28 C. 86; 6 О. W, N, 160, 
(6) 60. 725; 8 O, L, R. 80; 4 Shume L, It, £5; 8 Ind. 
“ea, Qu 8) 410. 
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represented by his unele and eertifieated 
guardian _ Bamnoreyan Maiti (the first 
defendant in this suit), Аз regards Sarat- 
ehandra, who wasa minor at the cate of 
scmmentement of the rent suit, the objesticn 
taken is thet his unele ard certificated 
guardian Ramnaiayan Maiti was appointed 
his guardian for the suit without eoneent, 
As regards Bimala, the objestion taken 
is that rhe wos not joined as а party 10 
the rent-snit, though the interest of ber 
husband in the tenansy must have devolved 
on her by right of inkeritanee. 

As regards the objection in respest of 
Aeutoeh Maiti, a question bas been raised 
regarding the admissibility of the resital 
in the guardianship eertifieate, of the date 
wken he would attain majority. Reference 
has been made to the desisions in Sutts 
Ohunder v, Mohendro Lal (7) and Gun ra 
Kuar v Ablakh Pande (8) to show tat 
gueh evidenee would not be admissible under 
section 35 of the Indian Evidenee Act. There 
ences were doubled in Monindra Mohan Rey 
v. Ram Krishna (9) where the resital in 
a guardienship ¢ertifieate was held admissible 
under teetion 82 (5), on an interpretation 
of tke reetion whieh reseives support from 
the desision of the Judieial Committee in 
Mahomed Sysdol- Ari fin v. Yeoh Ool Gark.(10) 
and sonforms to the earlier deaisions in Ram 
Chandra Duit v. Jogeswar Narain Deo (11), 
Dhanmull v. Ram Ohunder Ghose (12) and 
Oriental Government Security Life Assurance 
Oompany Limited v, Narasimha Ohari(18), But 
we savnot overlcck the fast that in the present 
eate the resital was based presumably on 
the atatement of the applicant for guardian- 
ship, namely, Ramnsrain Maiti, who isa party 
to the suit ard. eonld have beenexamined ав a 
witness in this litigation: Achyutananda 
D.s v. Jagannath Das (14), There is, 


(7, 17 C. 849; 8 Ind, Deo. (х. в.) 1110. 

(8) 18 4.458; A. W, №. (1893) 155; 8 Ind. Dec, 
(Š. в) 1025. 

(9) 28 Ind, Cas 595; 21 C, L. J. 621. : 

(10) 89 Ind Ces 401; 48 І. А, 256; 21 0. W. 
N. 257; (1917) M. W. №. 162; 10 Bom, 1. В. 157; 
(1916) 2 A. C. 575; Е6 1, J. Р. О, 16; 116 L. T, 664; 
82 T. L. В. 678 Р. О). 

(11) 20 О, 758; 10 Ind. Dec. ^w. s.) 511. | 

(12) 24 0, 16:5 10. W. N, 270; 12 Ind. Deo, (м. в.) 


841. 

(18) 25 M. 183; 11 M. L J, 879. uM 

(14) 27 Ind, Cas, 739; 21 C. L.J. 98; 20 C. W.N 
12, ; 
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powers othsr evidense ón the pint, aud 

shall sonseauently  pross81 ол the 
азаи that at the dats of the institation 
of the rent suit, Aiantosh had already 
attained majority and wai misdassribad аз 
a minor, It is indisputable that he had 
notíse of the suit, basanse ordera for the 
Sppointment of a guardian ad litem ars 
made only after noties tothe alleged minor 
and the proposed guardiau, In sush вігаат- 
stanses, the prinsiple of ths  desision ia 
Rimachari v, Duratsami Pillai (15) арра", 
Та that exis, a defeniani hal bəma mis- 
dessribed as a minor and a guardian ad 
litem was appcinted, although he had ia 
fast attained majority. А suit sabsequantly 
instituted by him to set aside tha desree 
‘was dismissed, on the ground that he was 
запа by the desree in tha formar suit, 
fnasmush, though aware of the suit and 
the exsention proseedings whish rasulted 
in the sale, he still allowed his «eller 
brother to eoüdust tha defenses and the 
proseedinga on his bs3half аз guardian for 
the suit. This eonslasion is manifestly 
wellfoundéd on reason and is anvportad 
by the desisions in Gang: Bam v. Mihin Lil 
(18), Tanguturi Jagannadham v. Seshagiri Rao 
(17), Hauga ‘Suntarama Ёв14% v. Berwida 
Pattabhiramiredds (18) and Net Lill Sahoo v. 
Sheikh Kareem Buz (19). We пезі not 
eonsider the effest of the institution of а 
sait by a person as the next friend of a 
plaintiff who is dessribsd as a minor, bat 
ia really a ‘major, Upon that point, the 
Oourts have been divided in opinion Tagut 
Jan v, Obasdulla (20) and Shanmuga Ohstty 
v. Narayana Aiyar (21) favour. a liberal view 
and manation the nesessary amendments to 
validate the suit; Sheorania v. Bharat Singh 
(22) and Saranna v. Seshayya (23) adopt, 
on the other hand, а strister view. · In the 
вазе bəfore us, there ia abundant evidenss 


(15) 21 M. 167;7 Ind. Deo. (N. в.) 474 

(16) 28 A. 416; 3 A. L. J. 187; A. W. N. (1906) 78. 

(17) 87 Ind, Cas. 387, 20 M. L. T. 479. 

(18) 42 Ind, Cas. 421; (1917) М.У, N. 495; 6 L. W. 
972. 

(19, 28 C. 636; 12 Ind. Dec. (x. s.) 456. 

(20) 21 О. 866; 10 Ind. Dec, (м. "ad 1209. 

(21) 41 Ind. Cas. 510; 40 М. 743 

о 2 А. 90; A. W, М. (187) 203; 9 Ini. Dac, 


(N. в.) 417. 
(23) 28 M, 396; 1 M. L. T, 118, 
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that Asntfosh was aware of the [rent-anit 
and of the exeention prossedings sonsequent 
He never 
took steps to ehallenge the propriety of 
the desrea up to the time of his death, 
whieh took plase in 1915. In cur judgment, 
the deeree made against him was not 
invalidated by the sirenmsetanee that Һе 
was misdeseribed as a minor when he had 
in fast already attained his majority. The 
objeetion fails in so far as it is based on 
ihe ground that Asutosh was not properly 
before tre Court in the rent sait, 

As regards the objeetion in respeet of 
Saratehandra Maiti, it has been urged that 
he was not properly represented in the 
rent suit, as Ram Narain Maiti, his 
certificated guardian, was appointed guardian 
for the suit, notwithstanding that, upon 
кегүї ө of notice, he did not appear to 


signify his aseeptanea of the ofiss 
of guardian ad liem. It may ba 
stated at the  ontset that the order. 


sheet in the rent-suit is not available at 
this distance of time, and it is not possible, 
from an inspestion of the reeord, to aseer- 
tain whether Ram Narain responded to 
the noties served upon him and whether 
the order for bis appointment as guardian 
ad litem was made with his eonsent. The 
fact remains that the rent suit was desreed 
ex paris and there was no appearanee on 
bebalf of the defendants when the suit 
éame up for final disposal on the 26th 
August 1918. This does not sonelumvely 
prove that there was no appsaranéa on 
behalf of the defendants at an earlier 
stage, But let us assume that Ram Na. 
rain Maiti, the proposed guardain, did not 
appear in responae to the notio» served 
upon him and yet he was appointed 
guardian ad Мет of his nephew and 
ward, Sarat Ohandra Maiti. The appellants 
eontend that sueh appointment was void 
and inoperative and that, consequently, 
Sharat Chandra Maiti must be eonsidered 
not to have been represented at all at the 
trial. The validity of this sontention must 
be tested with referenee to the provisions 
of the Civil Prosedure Code of 1882 
whioh was in forea when the rent, snit was 
tried. Seetion 443 of the Code of 1882 
provided as follows: 

"Where the defendant to a suit is a 
minor, the Court, on being satisfied of the 


/488 ` INDIAN OASES, : 


BARAT CHANDRA MAITI 0, BIBHABATI DEBI, 


fast of his.minority shall. appoint a proper 
person to bə guardian for the suit 
for .sueh minor, to put in 
for sush minor and generally . to aet on his 
behalf in the sondust of the case." 

. This wasan exast reprodustion of sestion 
443 of the Civil Prossdure Code of 1877, 
The following .paragraph was added to 
seation 443 of the Code of 1882 by ses. 
tion 53B of the Guardians and Wards 
Act, 1890: 

“Where an анон sompetent in this 
behalf has appointed or declared а guardian 
or guardians of the person or property, 
or both, of the minor, the Court shall 
appoint him, or one of them, as the sase 
may be, to be the guardian for the suit 
under this section unless it considers, for 
reasons to be reeorded by it, that some 
other person ought to be во appointed, p 
‚ Sestion 443, in this enlarged form, has 
now been reproduced as Order XXXII, rule ¢, 
sub-rule (%) of the Civil Prosedure Code 
of 1908. In the Code of 1908, there is, 
in Order XXXIJ, rule 4, sub-rule . (3), 
an additional provision to the effeet that 
no person shall, without his sonsent, ba 
appointed guardain for the suit. There 
was, no sueh provision in the Code of 
1882; but it has been held in the easa 
of Jadow Mulj v, Ohhogan Ratchand (24) 
whish was followed in Vasule» Morbhat 
Kale v. Krishnaji Ballal Gokhale (23), that 
the Civil Prosedure Code did not empower 
a Court to appoint a person against his 
or her will to be a next friend or 
guardain ad litem of a minor. Sir Michael 
Westropp, O. J., observed that the worda 

"по other person fit and willing to ast 
аз guardain for the suit” in sestion 453 
of the Oode of 1877 (as amended by 
section 73 of Ast ХІХ of 1879) indieated 
that the Legislature did not intend to 
foroo the ове of guardain ad iiem on any 
parson ta inium, Lhe same words were 
reprodused in sestion 456 of the Ocde of 
1859 and now find а plasa in Order XXXII, 
rule 4, sub rule (4) of the Oode of 1508, 
These remarka, however, were made with 
ADAE to the appointment of a psrson 

uardain ad iiem who was nota  eerti- 
йом ed gaardain, Oonsequently, the observa- 


: (24) 5 B. 806; 8 Ind Deo. (N. в.) 202. 
45) 20 В. 534; 10 Ind, Doo, (N. s.) 921, 


the defense, 


relative or friend of the minor 
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tions sannot be asemed to have been 
intended to apply to & person who had, 
on his own application, been appointed 
& guardian of the minor “by sompetent 
authority.” Indeed, in the ease of Issur 
Ohunder v. Nobo Kristo (26) it was ruled, 
on the authority of the desisions in Dhondiba 


'v. Кива (27) and Bubat v, Maruti (28), 


that as no order for appointment of a 
guardian ad litem shall issue without the 
sonsent of the party appointed, if no 
вап te 
found who is willing to take ont a eer- 
tifeate and appear as guardian, the 
Judge should appoint an offiser of Court 
or some respestable nominee of the minor. 
This proseeds on the 
person who, on his 


or property of a minor will be willing 
io diseharge his duties towards his ward 
by aeseptanse of, the ofise of guardian 
for the suit. The position under the Code 
of 1882, after its amendment in 1890, 
thus was that there was no spesific pro. 
hibition against the . appointment of а 
person as guardian for the suit without 
his sonsent though there were judieial 
desisions, вов as those mentioned in 
Krishna Ohandra Mandal [Narendra Chandra] 
v. Jogendra Narain Hoy (29), whish inter. 
preted the Oode to signify that a person 
who was not asertifisated guardian shonld 
not be so appointed without his sonsent. 
Where the person proposed to bə appoint- 
ed was а eertifisated guardian, the Court 
was bound to appoint him unless it son- 
sidered, for reasons to be resorded, that 
some other person ought to be so appointed, 
If no sueh reasons transpired on the appli. 
eation made by the plaintiff or on a repre- 
sentation made by the proposed guardian, 
the normal вопгзе for the Оопг to follow 
would be to make the appointment, This 
view eannot ba taken as regards the provi. 
sions of the Code of 1908, whieh eontains 
во express provision in Order XX XII, rule 4, 
Sub.rule (3) that no person shall without 
his sonsent ba appointed guardian for the 
suit. This has been held to apply to” all 


(26) 7 O. L, В. 407. 
(27 6В.Н. 0. В. 219. 

(28) 11 B. H 0. R. 

HN 27 Ind, Cas. 130; i5 б.т. 1489; 19 0, W. х, 


assumption that @ .. 
own application, hag -- : 
. been appointed guardian of the person” = 
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persons proposed to be appointed. guardian 
ad litem whether they be or be not sertifisat- 
ed guardians of the minor; Anuada Prasad 
v. Upendra Nath Dey (30), Sesond Appeal 
No, 2180 of 1919, desided by Mookerjes 
and Panton, JJ., on tbe 5th August 1921, 
In the absenee of а provision in the Code of 
1832 eorresponding to Order XXXII, rule 4, 
snb-rule (3) of the Code of 1908, we may 
reasonably hold that where a sertifisated 
guardian was proposed for appointment ag 


guardian ad lem, the Court might, unless . 


he deslined the appointment, presume his 
aonsent. From this point of view Sarat 
Chandra must be deemed to have been 
represented by his eertifisated guardian as 
goardian ad litem in the rent suit. This is 
clearly not а oase like thatof Tekatt Krishna 
Prasad v. Mot? Ohand (31) where prcesedings 
"were taken inOourt without notíse to any 
one representing the minor. The deeision in 
Narsing Narain v. Jahi Mistry (32) aleo 
Яв distinguishable, There the mother of 
the infant was proposed for appointment as 
guardian ad litem of her infant son ; she did 
not respond to the notiee served upon her ard 
‘yet the Oourt proseeded to appoint her, 
although the father was the eertifiaated 
guardian : see also Raghubar Dyal Sahu v, 
Bhikya Lal (33) and Bent Prasad v. Laija 
Ram (34), The objcotion against the deeree in 
‘the rent-suit thus fails in so far as it is based 
on the ground thei Sarat Ohandra was not 
properly represented before the Court, 

As regards the objestion in respest cf 
Bimala, there are no materials on the resord 
to show whether sbe was in joint enjoy- 
ment of the interest of her husband ia the 
leasehold property. The tenaney stood, as 
we have seen, in the паше оё Tara Prasad 
Maiti under the lease of the 10th November 
1574, After hia deathin 1897, the landlord 
brought а suit for arrears of rent against 
the male members of the family, namoly, the 
two cons of Tara Prasad and his two surviving 
brothers Ram Narain and Lushmi Narain: 
Khetier Mohan Pal v. Pran Kristo (35). In 


(80) 65 Ind, Cas, 18; 84 C. L. J. 293, 

(81) 19 Ind. Сав, 203; 40 T. A. 140; 40 С. 635; 17 
0..1. J. 672; 17 0. W. N. 637; (1913) M. W. N. 487; 
11 A. L.J. 517; 16 Bom, L. В, 615; 14 M. L. T. 37; 28 
M. L. J. 140 (P. C.). 

(32) 18 Iad Cas 414; 15 C. L. J. 8. 

(83) 12 О. 69; 8 Ind. Deo. (N. s.) 43. 

(84) 85 Ind. Cas, 63; 88 A. 452; 14 A, L. J, 438. 

* 85) 8 О, W, М, 371. 


INDIAN OASES, 


430 


gireumstanees, the vital question 
is, whether the tenure was completely 
represented by the defendants on the 
reeord. Upon that aspect of the ease, it is 
plain thatthe appellants have no substantial 
grievance, This is slearly в ease where the 
dostrine of representation, resognised in 
Nitayi Bohari v.Hari Govinda Saha(36),Gagan 
Sheikh v. Abojan Khatun (37), Profulla Kumar 
Sen у, Salimullah Bahadur (38) and Banbiharr 
v. Khetra Pal Singh (39) may be invoked. If 
we examine the eonstitution of the rent-suit, 
wa find that Ram Narain and Laehmi 
‘Narain, the two brothers of Tara Prasad, 
were joined as defendants, Ram Narain was 
described as the sertifeated guardian of 
Asutosh and Sarat. None of them eanteated 
the slaim, The interest of Ram Naraio as a 
eo-sharer of the tenaney was identioal with 
that of his nephews, The evidenee shows that 
the defendants were aware of the suit, the 
deeree and the exesution proceedings. They 
did not sontest the claim, beeause there waa 
no defense available. Although many yeara 
have elapsed sines the desree was wade and 
the sale was held, no endeavonr has ever 
been made to reopen the proseedings : 
Ganpat Lal v. Bindbasint Prashad Narayan 
Singh (40) ;and in the present litigation 
it has not even been hinted tha‘ the arrears 
alaimad in the rent suit were not due in 
fact, or that the desres was erroneous or 
ethersise unjust io any partienlar, 1а 
eush eirsumstaco) wa should look, not 
во muah to the outward form of the poe 
exdings in the suit as to the substantial 
justies ofthe case, аз was done by the 
Judieial Committee in Hari Saran Motira v. 
Bhubaneswari Debi -(41) where referanee is 
made to the desision of the Judisia] Oom. 
mittee in Dhurm Das Pandey v. Һатт 
Soondrt Dibiah (42) and of a Fall Beneh 
of this Court in Suresh Ohunder v, Jagut 


sueh 


(36. 26 O. 677; 18 Ind, Dec. (н. в.) 1033. 

(37) 10 Ind, Cas, 116; 14 О, L. J. 180, - 

(38) 52 Ind. Cas. 304; 23 О. W, N, 580, 

(39) 13 Ind. Cas. 785; 16 О. W, N. 259; 38 C. 928, 

(40 66 Ind, Cas, 274,47 L А. 91; 47 0.924 18А, 
L. 1.556; (1920) M, W. М, 382; 12 L. W. 59; 39 M. L. 
1.103; 2 U.P. L. В. (P. О.) 103; 24 О, W. N. 954 
25 M. L. T. 830 (P. C.). 

(41) 15 Т, A. 195; 16 O. 40; 12 Ind. Jur. 373; б Sar. 
P. С. J. 198; 8 Ind Deo. (x. 8) 27. 

(42) ЗМ I. A. 223; 6 W. R. P. O. 43; 1 Suth P, O, J. 
147; 1 Bar, P. C. J. 271; 18 E, К, 484, | 
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Ohunder Deb (43), Tested from this point of 
view, there is no foundation for the argu- 
ment that the tenaney was not adequately 
represented in the rent-suit and that the 
desree made therein did not operate as a 
rent.desree; The second ground urged by 
the appellants sannot, sonsequently, be main- 
tained, | 

As regards the third point, it has been 
urged that the tenancies met up by the 
sesoud set of defendants were real and rot 


fietitious as held by the Subordinate Judge, · 


The pedigree set out above shows that de- 
féndant No. 7 is the sister of defendant No. 3, 
defendants Nos, 8 and 9 are the wives of 
. defendant No. 2 and defendant No, 10 is the 
wife of défendant No. 1. There defendants 
allege that they are tenants under their rela- 
tions, and that the tenancies were created in 
their favour shortly after the settlement was 
obtained from the Zemindar. Defendants 
Nos, 11 and 12 elaim to hold usufruetu. 
ary mortgages executed in their favour on 
the 5th July 1902 by defendant No. 10 and 
defendant No. 8 respestively. The Subordi- 
nate Judge has held that the alleged tenansies 
had no real existenee and were created by 
the tenure holders in favour of the female 
members of their family with a view to 
keep down the amount of cesses leviable 
on the assets as also to save a fragment in 
the event of an execution sale, The 
tenansies are mentioned in a Rond (ess 
return submitted by Tara Prasad Maiti 
on the 24th June, 1875 and this may lend 
some support to the first hypothesis just 
mentioned, The eirsumstansesthat the ten- 
aneies were all in favour of the ladies of 
the family and that the rents were un- 
usually small in eomparison with the rent 
payüble to the Zemindar are undoubtedly 
grounds for suspicion, Bat as was said by 
Sir Lawrenee Jenkins in Mina Kumari Bibi 
v. Bijoy Singh (44) the decision must rest, 
not upon suspision but upon legal grounds 
established by legal testimony. The Snb- 
ordinate Judge has kept this prinsiple in 
mind. and bas earefully trased the history 
of seseh of these tenancies, He bas 


(43) 14 C. 204; 7 Ind. Deo. (N. a.) 186. 

: (44) 40 Ind. Сав. 242; 44 I. A. 72; 44 С, 662; 25 О, 
р. J. E03; 1 P. І, W. 425; 6 L, W. 711; 32 M. L 
425; 21-0, W, N. 580; Ot M. DOT Sh BA LU. 
382; 19 Bom, L, R, 424; (1917) M, W, N, 413 (P, С.), 
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shown that there is no satisfaetory evi- 
denee of possession by the alleged lessees. 
This, indeed, was the erueial test, and іё 
is signifioant that none of the female de- 
fendants has .ventured to give evidenee in 
support of her slaim, while both Ham 
Narayan and Lakehi Narayan have kept 
awsy from the witness.box, although they 
are the only persons who sould have been 
expected to give valuable evidense from 
personal knowledge, as to the sreation and 
enjoyment of these tenansies. Nor have 
the aseount-booke been  produeed to show 
that the oultivation was, sarried on by 
tenants settled on the land by the ladies 
and that the ladies themselves reseived 
the profite, It is not necessary to review 
in detail the evidenee relating (о eash of 
these tenaneies, whieh bas been sommentcd 
upon minutely by Counsel on both sides 
and has been carefully serutiniced by св, 
It із ruffieient to state that our attention 
has not been drawn to any material mis. 
statement of the effeat of the evidense as 
set out in the judgment ofthe Subordinete 
Judge, We hold, aceordingly, in eonsurrence 
with the Subordinate Judge, that the 
tenaneies in the names of the ladies were 
fietitions and that they were never in 
possession as tenants under the tenure- 
holders. The third ground, soneequently, 
fails like the fret and the sesond, 

Finally, a question has been raised as to 
the identity of the lands in suit with the 
lands eompriced in the lease of the 10th 
November 1t74 and the sale eertifisnte cf 
the 18th February, 1604. This question 
was raised in the eleventh issue in the 
Court below. The Subordinate Judge states 
in his judgment with referense to that 
issue that ‘the disputed lands are admittedly 
ineluded in the tenure and so they are 
included in the sale sertifioate.” The 
appellanta have, however, eontended that 
this statement must have besn made by 
the Snbordinate Judge under a misappre. 
hension and that no sush admission waè 
made befcre him. But this allegation is 
an unproyed assertion whieh we are not 
prepared to astept. In the case of Damodar 
Narayan v, Dalglish (45) it appeared from 


(45) 9 Ind. Cas. 013; 88 I. A. 65; 38 О, 432; 18 О. 
L. J, 612; 16 C. W. N. 815; 9 M. L. T. 364; 8 А.Т, Ј, 
441; 18 Bom. L. В. 396; (1911) 2 M. W. N. 182 
(P. 0). 
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the judgment of the Subordinate Judge 
that at the trial bsfore him it was 
admitted with regard to some of the lanis 
in suit that those lands were the private 
lands of the proprietor; the case proseeded 
before. the Subordinate Judge and was 
dealt with by him on the footing of that 
admission, On appeal, this Court went 
behind the admiasion. Sir Arthur Wilson 
‚ observed that the High Court was in error 
in going behind the admission and ге. 
opening the question whether the smaller 
area was the private land of the pro- 
prietor, Again, in Nellavadivu vw. Subra. 
mania Pillai (46) Mr. Justise Sadasiva 
Iyer observed that a statement in a judgment 
аз to an admission made before the Court of 
first instanse should not be doubted lightly, by 
' tbe Appellate Court, spesially in the absenee 
of an affidavit by the Vakil who appeared 
in the Court of first insianee, It is plain 
that in eases of this seharaeter where a 
litigant feels aggrieved by the statement 
in a judgment that an admission has been 
made, the most sonvenient and satisfastory 
sourse to follow, wherever  praetieable, is 
to apply ta tha Judge without delay -and 
ask for reetifisation or review of the 
judgment. This course was not pursued 
in the ease before us, nor is the proof of 
the allegation that the Trial Judge was 
under a misapprehension, We mast, eonse- 
quently, hold that the appellants eannot 
ba permitted to re-open the question in 
this Court. Bat we may add that we 
heard the appellants, upon the merite, on 
this part of the ease, and we did not 
feel at all impressed that there was any 
substanee in the eontention that the landa 
in suit were not lands ineluded in the lease 
and the sale esrtifieate. 

The result is, that tha dasree of the Sab- 
ordinate Judgeis afficmed and this appeal 
dismissed with eosts, 

B. N, & 7, Р, Appeal dismissed, 


(46) 38 Ind, Cas. 617; 31 М, L, J, 263; 40 М, 687, 
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LAHORE HIGH COURT. 
Seconp Civiu Арркл No, 2304 or 1918. 
Deeember 7, 192), 
Present:—Mr. Jastiso Ohevis and 
Mr. Jusitee Campbell. 

БЕРН MAL AND AROTEER— PLAINTIENI 
— APPELLANTS 
versus 
JOTI PARSHAD AND ANOTHER— 


DEFENDANT: —RRAPONDENTA. 
Contract Act (IX of 1872), s. 17 Expl.—Fraud — 
Covenant not to engage in business—Contract in 
contravention of covenant—Conceal ment, 


M., was employed by the defendant firm as а 

olerk under an agreement one of the conditions of 
which was that he would not engage in any business 
of his own or join any other firm so long as he 
remained in the service of the defendant firm, 
Subsequently, he joined with S for the purpose of 
entering into certain transactions with the dofend- 
ant firm, and induced the latter to enter into 
certain contracts with 8. and himself, without 
disclosing the fact of his being a party to the 
contracts to the defendant firm, Ina suit upon 
the contracts: 
`. Held, that the contracts were vitiated by fraud 
inasmuch as M. had induced the defendant tirm 
to enter into the contracts by the active couceal. 
ment of a fact of which he had knowledge and 
which he was bound to disclose tothe defendant 
firm, viz, that he was entering into the contracts 
in contravention of the terms of his agreement 
with the defendant firm. [p 442, col. 1.] 
. Seeond appeal from the desree of the 
Distriet Judge, Delhi, dated the 20th Jane 
1918, reversing that of the Subordinate 
Judge, Sesond Olass, Dalhi, dated the 2186 
May 1917. 

Lala Mot Sagar, R. S., for the Appellants. 

Mr, Des Raj Saw^ney, for the Respond. 
ents. 


JUDGMENT.—Madan Mohan Lal, one of 
the plaintiffs in this suit, was а clerk of the 
defendant firm, Joti Pershad. Beni Pershad, 
under a written agreement, one of the eon- 
ditions of whish ran as follows: swae daftar 
maskur k3 aur kisi dusre daftar ya kis: khar 
shakhs ya firm ya ezti apna koi kam nahis 
karunga, 


The suit was by Sedh Mal and Madan 
Mohan Lal for resovery of damages for breaeh 
of sontrast to deliver goods. The indents on 
whieh the suit was brought were given by 
Sedh Mal and Madan Mohan Lal to the 
defendant firm for the supply of six eases of 
piece goods. The defendants deslined to 
give delivery Бевапзе Madan Mohan Lal was 
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their elerk at the dates of the indents, and 
when sued by the plaintiffs, pleaded that 
they had been indused to enter into the eon- 
trast by fraud and that Madan Mohan Lal 
had represented that the purahasers of the 
goods were entire strangers. 

Tha first Court gave a deeree for damages, 
but on appeal the learned District Jadge 
held that the contract was voidable by reason 
of fraud. ` 

The question for desision on second appeal 
is, whether, on the learned District Judge’s 
findings, frand is established within the 
meaning of seetion 17 of the Indian Contract 
Aat. 
partnership, Sedh Mal and Madan Mohan 
Lal, was formed merely for the purpose of 
entering into the transastions in question, 
Sodh Mal living in Calsutta, and also that the 
indenta were written by Madan Mohan Lil 
in Eaglish and put up by him to Joti Pershad, 
defendant, for signature, and that Madaa 
Mohan Lal eonsealed from the latter the fast 


that he was the Madan Mohan Lal entered i in 


the indents. 

Iu view of the  eonlition of services 
re-produeed above, whieh we interpret as 
meaning that, so long as Madan Moban Lal 
ramained in the defendante’ servies, he bound 
himself nof to engage in any private business 
of bis own, we hold with referenes to the 
explanation in sestion 17 of the Indian Ооп: 
trast Aat thatit was the duty of Madan 
Mohan Lal at the time when the indents 
were put up for signature to tell Joti 
Pershad that he was the Madan Mohan Lal 
of the indent, and to inform him also tha’, in 
eontravention of the other condition that he 
would not do the business of any other firm, 
he had entered into а partinsrahip with Sedh 
Mal, 
` Thus, the ease elearly besomes one in 
whish a party to а eontrast has indused 
another to enter into а eontraet by tho aetive 
eonesalment of a faci, of whish he, the 
former, had knowledge or belief. The 
Distriet Judge’s finding, therefore, that 
fraud Най been prastised upon Joti Pershad 
and that the eontrast was voidable by 
him, is fally justified, 

‚ We dismiss the appeal with sosts, 
‘Z, К, 
Appeal dismissed, 
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OUDH JUDICIAL COMMISSIONER'S 
OOURT, 
Szconp Отт. Арряаг, No, 88 or 1921, 
June 10, 1921, 
Present:—Syed Wazir Hasan, A. J. О. 
ABDUL GHANI—-—PLAINLISE — 
APPELLAXT 
versus 
ASHIQ B HUSAIN 4ND ANOTBER — DEFENDANTS 
— RE£PONDENTS, 
Evidence Act (1 of. 1872), ss. 95, 97—Construction 


of document—Ambiguity—Patent or latent —Ealrinsic 
evidence —Court, duty of. 


Where i in a grant of land there is a repugnancy bet. 
ween the terms of the grant and any plan or diagram 
the general rule is that the former will prevail, 
Bub this is subject to the qualification that 
where the plan or boundary is » part and paroel of 
the description itself, the general rule ceases to 
apply. [p. 444, col. 1.] 

The principle that when an instrument contains 
an ambiguity, evidence’ of user under it may be 
given in order to show the sense in which the 
parties used the language employed, applies to a 
modern as well as to an ancient instrument, and 
where the ambiguity is patent as well as where it 
is latent, Гр, 446, col. 1. 

- Where &.deed of conveyance of a house contained . 
an ambiguity, in respect of the description of the 
property conveyed of such a nature that one portion 
of the description referred tothe entire house and 
another portion referred only to a portion of the 
house, and both read together did not apply correctly 
either to the whole house or toa portion of it: 

Held, that the case was covered by the provisions 
of section 97 of the Evidence Act and that extrinsis 
evidence was admissible for the purpose of solving 
the question whether by the description of the pro- 
perty taken аз а whole the intention was to convey 
the house in its entirety or only a portion of it. 
[р. 445, col. 1.] 


Appsal from а desrse of tha Additional 
Subordinate Judges, Luskaow, dated the 14:h 
Fabraary 1921, upholding that of tha Addi- 
tional Mansif, Laskno w, dated the 2ad Aagast 
1920, 


‚ Mr. Zahur Ahmad, for the Appellant, 
Mr. Р, O. Gupta, for the Hospondentas. 


JUDGMENT,—The plaintiff Abdal Ghani, 
slaimed title to a "7.annas share in а 
bloek of houses partly delineated in pink 
and partly in green solour оп the plan 
Q attashed to the desree of the Court 
of first instanoe, He admitted the 
defendants’ title to the remaining nine- 
annas in the same propsrties. The relief 
prayed for was a partition of the houses 
sommensuraíe to the shares stated above. 
The proportion of the shares respestively 
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owned by the parties. was readily admitted 
on both sides and at an early stage of 
the prosesdings the plaintiff's title qua 
the pareels shown in pink was asknowledged 
by the defendants—Vide English рговвей- 
ings. dated the llth May 1920, Tho result 
was that the parties went to trial on a single 


issue  eonserning the  plain'iff's title in 
respest.of the portions marked green on tha 
plan Q. 


The plaintif's elaim on the issue was 
wholly negativod by the Oourt of first 
instanoe. Ssme suecass, however, attended 
his appeal to the lower Appellate Court. 
The desres of the last mentioned Court 
fixes the eastern boundary of the small 
houses at a lina which is drawn within the 
-parsel eoloured green and described by the 
letter J'-J." This modifiaation of the dearee 
of the Trial Oourt is acquiesesd in by the 
defendants, but the plaintiff being aggrieved 
by the rest of the desres of thelower Appellate 
Oourb: has some to thi» Court in везао 
appeal, 


` The title to these houses in their entirety 
originally vestedin one Khurshedi Khanam, 
Both the parties to the litigation derive 
their respeetivo interests in the properties in 
suit from her, The plaintiff trasas his title 
bask to Khurshedi Khanam through one 

, Fida Husain in whose favour the lady execat- 
ed pee dede on January 9th, 1902, (Exhibit 
Bl). 


There sre six grounds spasifel in the 
memorandum of appeal to this Court on 
whish the desision of the lower Appellate 
Court is challenged, but in substance the 
prinsipal question to be desided in this appsal 
ia one of interpretation of the deed of sale 
dated the 9ih January 1900. It would 
appear from what has already ben stated 
that the only eontroversy now subsistiag 
between the parties relates to the plaintiff'a 
title to sush pareala of strusture and ground 
аз are delinsated in grean colour on the 
plan, Exhibit Q, prepared by tha Oommis- 
sioner under direstions of the Oourt of 
- first. instan3a and now attashad to the 
desrea of that Court. Tho dasision of this 
wontrovaray solely depends upon the answer 
to the question,— Was the portion shown in 
ek: solour eonvayed bs Khursnedi Khüasnam 

o Fida Husain under the dead of January 9, 
1800 P 
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The material portions of the deed in 
question may be reprodnsed here—"so ki 
do qita makan pukhia ek manzla mae arasi 
mahduda sail тав kamra mae dukan,....... 
mamluta wa maqbuza manmugira...hat 
unhin dono айа makan matkur ko...,.,.badast 
Е.да Husain ke bat aur farokht kia” (Whereas 
the two расса and one-storied  houces to- 
gether with land as per boundaries given 
below, insluding the room with the shop 
are owned and possessed by the exesutant, 


the sams two houses are hereby gold to 
Fida Husain), Then follow at the foot 
of the deed specifeations of the bound. 


aries of the таап awwal kalan (the first 
large house) and of the makan doem khurd 
(the ssaond small honse), The smaller 
-house indisated in pink at the top of 
Exhibit Q has been dropped oat of son. 
troversy and need no longor be eon. 
sidered, 

Extvinsie evilenee, mainly consisting of 
the plan prepared by the Amin and his 
two reports dated the 20th April 1920 and 
21st May 1920 was aesepted by tha Trial 
Court for the purpose of elueidating what 
was comprised within the limits fixed by 


the boundaries specified in the deed. 
This evidence waa, in my Opinion, 
rightly admitted, It falla within the rule 
stated. by Lord Davey in the ease of 


Balkishen Das v. W.B. Legge (1): “The 
ease must, therefore, be desided on а eon- 
sideration of the aontents of the dosuments 
themselves with sueh extrinsio evidenae of 
surrounding eireumstanees as may be required 
to show in what manner the language 
of the document is related to existing faats,’’ 
The rule so laid down was affirmed by 
the Privy Oounoil in the case of Maung 
Куп v. Ma Shwe La (9). 

The result of the enquiry has been reg. 
eorded by the learned Subordinate Judge 
in the following words:—‘Exhibit Bl must, 
therefore, be read as confining the larger 
house sold to Fida Husain within the 


(1) 22 А. 149; 4 О. W. N. 168; 2 Bom, L, R, 523; 
27 І.А 53; 7 Sar. P. C. J. 601; 9 Ind, Deo, (м. в.) 
1180 (P. O.). 

(2) 42 Ind. Oas. 642; 45 О, 320; 15 A, L. J, 825; 33 
M. L J. 643:3 P. L, W. 185; d L. W. 777; 22 C. W. 
N. 267; 23 M. L. T. 86; 27 О. L. J. 175; 20 Bom. L. R. 
278; (1918) M, W, N. 300; 91, В. B.114 IhBur. L, 
T, 21; 44 L А, 236 (Р, С.) 
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boundaries ADL E. F.X6. X3X4 with 
the sakan marked Alpha (2) by the Court 
below.” This finding as to what parsel or 
parasla are ineluded in the boundariss set 
ont in the deed itself is a pure finding 
of fast and must, therefore, be  assepted 
by me as eonelusive. What then is the 
result of the finding? It is that, ascording 
to the deseription given by the definition 
of the boundaries, only a small portion 
and not the whole of the ‘larger’ house 
was eonyeyed to Fida Новаіп by the deed 
of 9th January 1900, This portion is 
delineated in pink eolonr at the bottom 
of the plan; Exhibit Q, and eomprises only 
the shop and the kamra mentionsd by the 
learned Bubordinate Judgein the following 
quotation taken from his judgment:— 16 
was probably for this reason ‘that the 
shop and the Хатта were salled in Exhibit 
Bl the Isrger house, namely, for the reason 
that they formed part of the larger house,” 
This is a reasoning whioh it is somes 
‘what доп to appresiate bat, be that 
as it may, ons thing is perfestly manife:t 
—a diserepansy arises between the pareels 
as deseribei in the body of the deed and 
the portion defined by the boundaries given 
at the foot of the deed. I bave already 
quoted the language by whieh the property 
intended to be eonveyed | is deseribed in 
the deed. The words "qiia makan pukhia 
ék mantila mae kamra mae dukan” (Tho pucca 
one storied house insluding the room with 
the shop) may cover the whole house ine 
eluding the shop and the kamra and not 
merely the latter as the deseription given 
by means of the boundaries does. 


Thelfgeneral rule ie, that where in а 
gránt of land there is a repugnaney be- 
tween the terms of the grant and any 
plan or diagram the former will prevail, 
[ Hurne v. Struben (3).] It is, however; aubjoet 
to the qualifieation that where the plan (or 
the boundary in this ease) is a part and 
pareal of the deseription itself, the general 
ruleseases tó apply. Now tke words "q'ti 
makan pukhta mae kamra mae dukan (the 
pucca house inelnding , the kamra with the 
shop) do not; without the words "mahiuda 


(8) (1902) А, O, 454: 71 I4 J. Р, C, 88; 871, T, 1, 
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zail” (as per boundaries given below) between 
the "gita makan pukkta” (the pucca house) 
and "mae kamra mae dukan" (ineluding the 
kamra with the shop) sonvey a deseription 
Sufüsiently eertain to amount to ant 
unmistakable definition of the eubjsst of tha 
sale. The wcrds "mahduda zail’ (as per 
boundaries given below) are, therefore, an 
esrential part of the deseription and must 
be given еве to. In the eace of Mellor 
v. Walmesley (4) Vaughan ^ Willi&ms 
observed as follows;—' [ sannot, however, 
agree with the learned Jadge that the présent 
sase is one in whieh the undoubied rule that, 
when you have in the words of desoription & 
snffisiently eertain definition of what is ` 
sonveyed, іраовогаву of dimensions or of plans 
as delineated will not vitiate or sffest that 
whieh is there suffisiently defined, applies, 
beeause the deseription itcelf is a deseription 
of à piesa of land situate on the sea shore of 
certain dimensions whieh are set forth. 
Those dimensions, in my opinion, ara not an 
addition to something whieh has already been 
sertainly dessribed, but аге part and. parsel 
of the deseription itself. The words are 
not an inaeeurate statement of a quality of 
that whieh had already been certainly 
deseribed or defined, but are part and 
parsel of that deseription or definition. The 
dimensions in this case, to use the words 
appearing on page 247 of Sheppard’s Toush: : 
stone, are an essential part of the deseription 
and not а eumulative deseription in a ease in 
whieh there is, in the first place, a suffieient 
certainty and demonstration," Another 
geveral rule, is that “Where ina grant the 
deseription of the pareels is made up of 
more than one part and one part is truo and 
the other false, then if the part whish is 
true describes the subjeet with süffisient 
aseuracy, the untrue part will be rejested 
аа а falsa demonsiratio and will not vitiate 
the grant," [Рег Lord Atkinson iu Wat:ham 
v. Attorney General of ihe Hust Africa Pro. 
tectorate (0)!]. Inthe present ease, however, 
the desoription of the property given -by the 
boundaries sannot be rejested as a false 
demonstration for two reasons—(1). The 
deseription in the body of the deed without 


(4) (1995) 2 Ch. 164 74 L. F Ohi 475; 93 L. T. 
574; 53 W. В, 581; 2i T. І. В. 5 

(8) (1919) A. С. 583; 87 L. J. p O, 150; 84 T L. 
R. 431; 1201. T, 258. 
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the words "mahduda ваї (aa per boundaries 
given below). is not sufficiently certain as has 
been already shown, ard (2) those words, in 
wy opinion, are slearly intended to operate by 
way of limitation ofthe words "gata matan 
gukhta" (the pucca koues) of wider significance: 

Morrell y. Fisher (6), Taylor v. Farry (7). 

Both these gersral rules would кееш іо fall 
within the spirit, if not the letter, of sestion 
95 of the Indian Evidense Aot (I of 
1872), 

What is then tke legal position P That 
there isan ambiguity inthe deed in respect 
cf the deseription of the property eonveyed is 
perfestly clear. "Qata makan pukhta ek maneila 
mae kamra mae dukan” (the pucca one storied 
house ineluding the kamra with the shop) msy 
apply to the wholeof the larger house but 
“mahduda ati” (as per boundaries given 
below) applies only to a portion of the same 
honte and the both read together do not 
apply aorrcotly either to the wkole bouge or 
to a portion of it. A ease of latent ambiguity, 
therefore, arires. ‘There being two sorts of 
ambiguities of words, the one is ambigniiy 
potens and the other latens. Patens is that 
whieh appeareth to be ambiguous upon the 
deed or instrument; latens is that whioh 
ceemeth eertain and without ambiguity, for 
anything that appesreth upon the deed or 
instrument, but there is some eollateral 

: malter out of. the deed, that breedeth the 
ambiguity" (Bason’s Law Trasts, rog. page 
23, 99). But whether the ambiguity is patent 
сг latent the preeent ease ceema to mo to be 
wholly eovered by the provisions of section 
97 of the Indian Evidence Aet, 1872, Ех. 
{тіпвів evidence was, therefore, rightly admit- 
ted ard used for the purpose of solving the 
question whether by the deseription of the 
properly taken as a whole the intention was 
to sonvey the larger house in its entirety or 
only a portion cf it. “The prineiple that 
when an instrument eontains an ambiguity 
evidence of user under it may be given in 
order to show the sense in whish the parties 
used the language employed, applies to a 
mcdern as well as to an aneient instrument, 
and where the ambiguity is patent as well as 


(B) (1849) 4 Ex. 591 at p. 604; 19 L.J. Ex. 278; 14 
L. T. (0.8) 808; 80 R, R. 709; 154 E R. 1850, 

(7) (0840)1 M. & G. 604; 183 E. Б. 474; 1 Scott М. 
R. 678; 9L J, (5. 5.) C. Р, 298; 4 Jur, 067; 56 В.В, 
à 


INDIAN CASES. 


445 


where it is latent. Where, therefore, in а 
land-eertifieate issued by the Crown in 1899 
there is a varianee between the stated aereage 
and the area as desoribed by physieal 
bcurdaries (namely, one mile along в river 
toe width of a quarter of a mile therefrom), 
evideroe aan Le given of user inconsistent 
with the area intended toing that ineladed in 
ihe bounderies, so as to establish that that 
deseription is а falsa demonstratio,” 
[Waicham v. Attorney-General of the East 
Africa Protectorate (5)1. Lord Sugden іп the 
oft-quoted paseage in Attorney General v. 
Drummond (5) said: “Tell me what you have 
done under aush а deed and I willtell you 
what that deed means” In Waterpork v, 
Fennell (9) Lerd P states the 
rule cf Jaw thns ;—"It is eertain that where 
paroels are described in old doeuments hy 
words of а general nature, or of doubtful 
import, we may, indeed we must, recur to 
usage to show what they comprehend, 

Relianeé was, therefore, rightly placed by 

the lower Appellate Court upon the following 
faets established by extrinsic evidenee in 
coming to the finding already quoted ;— 
_ (1) Qadir Baksh, the plaintiff's immediate 
predecessor. in- interest, did not in his mort» 
gage suit elaim the properties D1, D2, and 
a large part of D3 all eoloured green on 
Exhibit 9, 

(2) Kburshed Khanam, the original 
vendor, sontinued to live in the residential 
house D1, D2, and D3 even after the exeeu- 
tion of the deed of January 9, 1900. 

(3) The lady subsequently, after an 

intervalof about ten years, sold these portions 
to Ahmadi Khanam, defendant No. 2, 
. The finding of thelower Appellate Court 
is eonsequently not vitiated by any error 
of lawor rule of prosedure. The appeal, 
therefore, fails and is dismissed with вовів, 


. £. К. 


Р Appeal dismissed, 


(8) (1842) 1 Dr. & War. 353 at p. 868. 
(9) (1859) 7 H. L, O.. 650 at p. 680; 5 Jur, 
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LAHORE HIGH COURT, 
Seconp Civics АРРЕА1, No, 2269 or 1917. 
Ostober 28, 1921. 
Freseni: —Mr, Justice Abdul Baoof and 
Mr. Justice Compbell. 
Seth FRAMJEE SHAPURJEE GANDHI 
| —PLAINTIFF APPELLANT 
, versus 
Musammat KARM DEV{—Devanpint— 
. RESPONDENT, 
Contract Act (IX of 1872), з, 211—Principal and 
agent—~Liability of agent —Directions of principal not 
carried out, : 


Plaintiff appointed one №, as his agent for the 
sale of cylinders or flasks of gas used for the manu- 
facture of aerated waters. Опе ‘of the’ terms of 
the agency was that N. was to return the empty 
flasks to the plaintiff. After the death of N. 
plaintiff sued his representatives for an account 
of the agency, It was found that a certain пи. 
ber of flasks had not been returned by N. and that 
they were still with customers to whom the gas 
had been sold: 


. Held, that the plaintiff was entitled to a decree 


for the value of the flasks against the estate of N. 


p. 447, col, 2.] 

Second: appeal from a deerea of the 
Distrist Judge, Lahore, dated the 23rd 
April:1917, varying that of the Subordi- 
a Judge, Lahore, dated ‘the 11th Ostober 


Lala Mott Sagar, В, S., for the Appellant. 

' Mr. Manohar Lal, for thy Respondent. | 

JUDGMENT .—The ciroumatances in whieh 
this sesond appaal ‘has been preferred ara 
as follows. Seth Framjee Shapurji Gandhi, 
the plaintiff-appeilant,‘ was the agent at 
Lahore.of the Panjab Sugar Works and 
Patent Üarbonis Asid Company, Sujanpur, 
for the sale of earbonis asid gas used for 
the manufasture of .Aerated Waters. Ha 
appointed one Nathu Ram his sub-agent 


at Rawalpindi to sell eylinders or flasks. 


of gas. The terms being that the plaintiff 
paid Nathu Ram Hs 20 per msnsem’ and 
defrayed the actual expanses of sale, while 
Nathu Ram remitted the prosesds of sales 
to the plaintiff and relurned the empty 
faska. | 

This arrangement, whish is said to have 
eontinued without dispute for several years, 
ferminated on the 19th May 1911, when 
Nathu Ram seoured a direst agenoy from 
she eompany. . 

Nathu Ram rendered assounts to the 
plaintiff up to January 1911 whieh were 
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aceepted, and sent a further slatement of 
agsounts from January to May 1911 whish 
were alleged by the plaintiff to be in. 
somplete, Nathn Ram died in September 
1913 and his only son Badri Das died six - 
montha later. - n od . 

On the 6th Ostober 1915 tbe plaintiff 
sued Musammot  Karm' Devi, widow of 
Badri Das, as heir of Nathu Ram, for 
rendition of acsounts of the eub-agenoy and 
recovery of sush sum as might be found 
.due to him on the aeeounts being taken, 
A preliminary deoree was passed on the 
13th Mareh 1916 direeting aseounts to be 
teken, and no appeal was filed against it. 

The Trial Court, ther, by order dated 
22nd Mareh 1916 appointed a Commissioner 
to examine the agsounts and report the result. 
Ths Commissioner reported ^ (а) that 
Rs, 308.1.9 were due by the sub-agenoy 
to the plaintiff, being outstandings due to 
the sub-agenoy from oustomere; (b) that 27. 
empty gas flasks had not been returned 
by the sub agensy and were cf the value 
of .Rs. 45 өвөһ, ‘апа (c) that sub-agensy 
feos at Rs. 20 per mensem elaimed by the 
defendant for the period lst June 1911 
and 30th November 1911 were not payable 
by the plaintiff, : "x 

The Commissioner reeommended in regard 
to the flaeks that the defendant should 
erdeayorr (o recover them from ihe 
eustomers in whose hands they were said 
io be and should do so at the expense of 
the plaintiff, and that if they "were not 
resovered the defendant should рву the 
plaintiff for them at the rate of Rs, 45 
per flask. a 

The Subordinate Judge did not eonsider 
this proposal practical and passed a deeree 
in favour of the plaintiff for Rs, 208.1.9 
plus Rs. 1,215 the price of the 27 flasks, 
Bs. 1,598.1-9 їп all, leaving the parties to 
bear their own sosts, У VP 

The defendant appealed. The Distrist 
Judge affirmed all the findings of the First 
Oourt ou facets, and upheld the decree for 
payment of Rs, 308.1.9. He found, how- 
ever, some diffisulty in dealing with the 
question of liability for the flasks, holding 
that both parties had been negligent, the 
plaintiff beeause he must have known that 
there was а defioieney and took no stepa 
to reeover the missing flasks until two 
years after the death of Nathu Ram, and 
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the defendant beonuse the- sub-ageney, 
knowing in whose hands the missing flasks 
had been, made no effort to get them 
back, The learned District Judge oonsidered, 
in the siraumstanees, that the question 
must be dealt with equitably, and was of 
opinion that the defendant’s liability was 
eoneluded by her furnishing the plaintiff 
with a list of the persons to whom the 
flasks had been supplied and by her giving 
him such aid in reesovering them ss was 
in her power. He desided that the proper 


sourse was to set aside the desree for the. 


eost of the flasks and to leave the plaintiff 
to resover them from the persons said · to 
be in possession of them, allowing him 
subsequently to sue the defendant again 
if he failed to resover them owing to the 
past negligence of the subagensy or to 
wrong information being given of their 
whereabouts, : К 

The First Oourt’s decree accordingly was, 
redueed to ono for Hs. 308 1.9, and insi- 
dentally (the plaintiff sonsenting) was 
altered from a personal desree against the 
defendant to one against the estate of the 
deeeased Nathu Ram in her hands. 

The plaintiff has appealed to this Court 
asking for the deeree of the First -Oourt 
to be restored and attaeking the lower. 
Appellate Oourt’s decision regarding the 
flasks as wrong in law and equity, 

It seems to us that the sappesl must 
вовәвей, In hia original plaint the plaintiff 
asserted that the subageney was under 
sontraet to return empty flasks to him at 
Lahore. The defendant admitted that the 
flasks were to be returned, but to he 
returned direot to  Sujanpur. The First 
Court held, in aesordanee with the report 
of the Commissioner, that 27 flasks had 
not been returned to Sujanpur and that 
the plaintiff had been sharged for them 
at the rate of Rs, 45 by the Oompany, hia 
prinsipal. This finding was not challenged 
in appeal by the defendant and the learned 
Distris& Judge has reeorded that the faote 
reported by the Commissioner were aeospted 
as true by both parties, The defendant 
did not plead in the Trial Court that the 
flasks had been lost on assount of inaction 
and negligenas by the plaintiff, or that 
unsuseessful attempts had been made by 
the sub-ageney to resover them, On the 


gontrary she deelared, Wuntruly, that all. 
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had been returned, The defendant aecepted 
the preliminary deeree and the pleas now 
put forward on her behalf that the plaintiff's 
suit was long delayed are sueh as should 
have been raised (in appeal against that 
deeree, 

Seetion 211 of the Contract Aot laya 
down that an agent is bound to ecnduct 
the business of the prinsipal acsording to 
the direstions of the principal, aud that 
when the agent aets otherwise, if any loes 
be sustained, he must make it good to his 
prinoipal. 

In this sase it is admitted that one of 
the direetions of the priroipal, the plaintiff, 
was that empty flasks were to boreturned 
and 16 is proved that 27 flasks were not 
returned by the sub agents, and that Icss was 
sustained by the plaintiff of the eum of 
Rs. 1,250. 

We do not think that, in the present 
giroumstances, when а dearoe for acecunta 
to be taken. has been passed with the 
object of adjusting finally the elaima of 
the parties against each other, that of the 
plaintiff regarding the lost flacks is adequately 
met by a direction that he should go from 
Lahore to Rawalpindi, endeavour to resover 
the flasks for himself, and sne again if ho 
is nnsseessful, 

We accept the appeal, cet aside the 
deeree of the lower Appellate Court, and 
restore that of the First Oourt with the 
modification that the deereo shall rot ba 
personal against Musammat Karm Devi, 
The plaintiff is granted а deeree for 
Rs. 1,528.1 9 and his eosts in this Coort 
and in the lower Appellate Court against 
the estate of the deseased Nathu Ram in 
the hands of Musammat Karm Devi. We 
maintain the order of the learned Subordi- 
nate Judge that in his Court parties shall 
bear their own eosta, 
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UMMESALMA €. AMJAD HUSAIN, 


‘OUDH JUDIGIAL COMMISSIONER'S ` 


COURT, 
First Сит APPEzAL No. 6 or 1919, 
| Мау 18; 1921, б 
Fresent:—Mr. Daniels, J. О: and 
: Mr. Dalal, А. 0 . 
матта UMMESALMA; DEAD, AND · 
a BER PLACE Musammat UMMATUL 
ASKARI AND OrBERS— P, AINT:FE3 
` — APPELLARTB 
VETSUS 
Sasyid AMJAD HUSAIN AND ANOTHER— 
DEFENDANTS — RESPONDENTA. 
Suit, delay in filing—Presumption. 


ination is the usual habit of litigants, and 
е where the parties are closely related 
there must be constant’ talk and hope of settlement 
with the interference of relations or neighbours, 
who would like to get credit if поб money by 
taking sides. These are all ciroumstanceg which 


would lead to delay in filing s snit, so that in such 


a case no inference as to the weakness of the 


plaintif’s claim osn be drawn from the fact that’ 


the suit is brought, just within the period of. 
limitation. Ср. 451, col. 1.] - ae 
Appeal from a destee of the Subordinate, 


Judge, Rae Bareli, dated the 12th September 
1918. М 
Messrs. Haider Husain, Wasi Hasan and 


lbe Abbas, for the Appellants, - . 
e M. Wasim, for the Respondents, 


JUDGMENT.—Musammat у Ummesalma 
alios Aghai Begam, a Shia widow, was the 
original plaintiff who sued the heirs of her 
husband Amjad Hoeain and Abbas: Husain 
who are his‘brothers for the reoovery of her 
dower.debt out cf the property of her 
deecased husband. Her cuit was diemissed 
by the learned -Subordinate Judge of Rae 
Bareli on - the finding of one issne that 
the plaintiff had relinquished her dower-debt 
in favour of her husband at the- time of his 
death, The plaintiff died after her appeal 
was admitted by this Court and the appel. 
lents who sre substituted in her plase are 
her parents and sesond husband, 

The story of relinquishment put forward 
by the defense was somewhat as follows — 
The mother of the plaintiff (in this judgment 
the plaintiff will mean the original plaintiff) 
Musommat Umatul Askari altas Phulkhari 
was attending ber son-in-law Akhter Husain 
on the 8th of September 1914 while he had 
an attask of eholers. She was also mother’s 
sister cf Akhtar Husain, When she caw 
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that Akhtar Husain жав. sinking she 
hurried from his house to her -own, wailing 
at her impending loss, The two houses 
appear to be abonta hundred yards apart. 
Musammat Koelen and Musammat Shahzadi 
(D. Ws.Nos.11 and 13) assompanied her from 
Akhtar Husain’s house to see that no harm! 
may some to her while she was xo distracted. 
On the way Saida Begam (D. W, No. 10) and 
her son Asghar Husain (D.W. No. 8) hearing 
the news eame out of the house and followed 
out of sympatby. The five persons arrived 
at the house of Murammát Phulkhari where’ 
{һе plaintiff was and the women went inside 
the women’s apartment while Asghar Hueain 
stood outside in the entranos of the room. 


‘The plaintiff hearing of the eritienl state 


of her husband expressed a desire to go and! 
see kim, The plaintiff was 18 years of age 
at the time and the wedding (nikah) had 
taken  plaee two years earlier but the 
marriage had not been aonsummated and 
she had not gone to her hueband’s house, 
(rukhsoti had not taken plaoe). Suoh'a desire 
eould not be given effeet to' according to the 
usual practise among the families of Saiyads 
to whieh tbe parties belong, so the mother 
eonsidered it advisable to take the opinion of 
some male members of the family, 16 
appears that the girl's father was "absent 
fromhome. The mother desired that Nannhe 
and Iitafat Husain(D. Wa, Nos, land 7) may 
be sent for and Saida Begam anme out and 
told her son Asghar Husain to feteh thé 
two men, When Nannhe and. Ilíefat 
Husain arrived-‘the girl again expressed 
her desire to go and eee. her hushard and 
added that she wished - to relinquish her 
dower in his presente. -Nannhe expressed 
his opinion that a nikahi girl -before her 
rukhsaté had taken placa воша not go to her 
husband and suggested that the relinquish: 
ment may -be made there at the time, 
Some witnesees add.a toush of solour ‘herd 
that Nannhe: first ваїй that the nikah 
between the plaintiff and Akhtar Husain was 
invalid because they had susked tha milk of 
the same woman and that, therefore, no dower 
existed whieh need be relinquished. The 
woman thereupon reproved Nannhe for 
allading fo this fast when the girl was in 
distress, Nannhe then suggested that hà 
relinquishment шау be made~at-the girl'á 
house. The girl thereupon made the relin: 
quishment using the terms ‘proper to- the 
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osoasion that аһа and her Sod there and 
then relinguished the dower so that her 
husband may be freed from its burden in 
the presencs о? God and that her mother 
may eonvey this message to the dying 
husband. Musammat Said-un-nisa (D. W. 
No. 14). was present at the time in the 
plaintiff's honse, having gone there to eondole 
with the plaintiff. The-female witnesses 
who are alleged to be present in the house 
ntated that after this relinquisbment Phul- 
kheri broke her own glass bangles and 
those of her daughter. Phulkhari after, 
this returned to the house of Akhiar Husain 
accompanied by all the women and men 
mentioned above with the exception ‘of her 
daughter and, at the death-bed of Akhtar 
Husain, informed him of the relinquishment 
by her daughter. On the way.also she had 
eried out for general information that her 
daughter bad relinquished her dower-debt, 
Ona man, Mohammad Nabi, (D. W. No, 2) 
and six women, Khair-un-nisa, Asmat. un-nisa, 
Bavi Bibi,. Khairat Fatima Haidri Begam 
and Umat-ul-raz», (D, Ws. Noa. 15 to 20). 
seeing Phulkhari erying on the road as 
she passed by aseompanied ber on her 
return ёз Akhtar Husain'a house and there 
heard her comiununienting to her son in-law. 
‘the fast of relinqnishmont of the dower-debt 
‘by her daughter. ‘The female witnesses 
(D, Ws. Мов, 15 to 20) further stated that 
the plaintiff herself eonfirmed this fast of 
relinquishment when they want to her 


ouse on а visit of oondolense on the 
third dey ceremony of ber husband's ‚ 
death. All the female witnesses Were 


examined on commission and not in presensa 
of the Court. 

The defenee ntory issupported by a largs 
number of witnesses, but it ;does nof appear, 
to us to be probable. ander the sirsumstanaon. 
desoribad Бу the witnessss, Musammat. 
Phulkhari stated that she remained with, 
her son in-law for two days and two nights 
from the sommensement of the attack | of 
sholera until after his death. Itis: probable 
that ‘she . may поё bs telling the truth, 
and may have paid several visits to hor 
suse to look after her children, ona of 
whom was only a yearold at the tims. She 
has also told & falaehood when she rapresont: 
ed that the ‘plaintiff was lying ill with, 
fever on that. day, Tha plaintiff who ‘was 
Xamined duriag the presading two daya 
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made no mention of any sush illness, АЁ 
the same time, it does not appear probable 
that Musammat Phulkhari should leave the 
sida of hernephew and son-in-law af the 
tima when he was known to ba sinking. 
This diffisulty appears to have been appresiat- 
ed by the defense and soa suggestion was put 
forward thag sha want home in order to 
braak the glass bangles on her daughter's 
arma, It із а sustom among all the Indian 
eommunities to break the glasa bangles on 
the arms of a woman immediately after her 
husband's death; but this is not done, as ia 
proved out of the mouths of the defenses 
witnesses themealyes, before the husband has 
astually expired. In faat, sush an aet done 
while the husband isin a aeritieal aondition 
would be taken as a bad omen likely to 
hasten the death of the huaband. Musammat 
Saida Вараш (D. W. No. 10) definitely stated 
that bangles are never broken before the 
death of а husband, This statement is 
definite enough and referense nesd not be 
given to the statements of other female 
witnesses on the  subjeot. Assording to 
Nannhe, when he reached the plaintiff's house 
and was told of her intention to relinquish 
thedower, he told her that Akhtar Hussain 
eould not ba regarded as her husband 
bàeause the marriage had turned out to ba 
invalid and there was,in sonszequenes, no 
neesssity to give up the elaim for dower. 
Aéghar Husain (D. W, No. 8) stated that on 
hesring this ‘unkind remark of Naunhe the 
women in the house eried ont, ag they 
naturally would, that it was not the timo 
to esll into question. the validity of the 
marriags. Yet Musammat Saida - Ведат. 
(D. W. No. 10), Musammat Koelen (D. W. 
No. 31), Musammat Shahzadi (D, W. No, 13) 
and Muszmmat — Said.un.Nisa (D. ҮҮ, 
No. 14) make no mention of eush an insident, 
Musammot Phulkhsri was about 55 years of 
age at the time and was not so old that she 
could go out opsnly into the street weeping 
and wailing so as to attrast the sttention 
of the neighbours. Itis admitted that she 
belonged to a class of Muhammadans among 
whom the .parda is strisily observed, 

It appears to be the prastios among the 
Saiyads of the losality in which the-parties 
reside fora -wife or a widow to relinquish 
her dower dsbt,: This prastiss, however, is 
not invatiabla ах mey ba gathered from 
aortain instances of the payment of doves. 
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debt, The defendants paid a portion of 
their step.mother's dower debt (dosument 
Exhibit 109). The plaintiff's witnesses 
have deposed to one suit being brought by 
a widow named Musammat Jwala Bibi, In 
the present ease there is great likelihood 
of the pratiee having bean broken  besause 
the plaintiff had not assoeinted with her 
husband and for two years after hor marriage 
she was kept away from the soeiety of her 
husband though of an age to go to her 
husband's house, She rightly expressed her 
feelings in the lower Court when she stated 
that though she felt a shook on hearing of her 
husband's death she had. no great affection 
for bim. lt is highly improbable that a 
girl in that state of feelings towards her 
busband would, of her own motion, think 
of relinquishing her dower. debt: without 
any suggestion proaeeding from her parents 
or other elderly members. of Бег family. 
Another improbability is, that the girl is said 
to have relinquished her dower in the 
presenee of the relations of her husband when, 
among kaiyad families to whieh the parties 
belong, a married girl whose rukhsati has 
not taken plase does not appear or epeak 
in the  presense of hsr husband's 
relations, Most of the witnesses to the 
relinquishment were relations of the girl's 
husband before whom she would not appear 
or speak. 

Most of the defense witnesses are slosely 
related to the defendants, Nannhe’s niese 
is married to the defendant Amjad Husain 
and Mubammad Nabi’s niece to the defende 
ant Abbas Husain. The niece of the witness 
Titafat Husain is married to the witness 
.Nannhe and his son worked as the defend- 
ante’ attorney for the purposes of this 
suit in the lower Court. Witness Asghar 
Husain is a son of witness Saida  Begam 
whose niese is married to the defendant 
Amjad Husain, Musamma? Koelen is mother- 
inlaw of the defendant Amjad Hosain. 
Musammot Said-un-nisa ia the wife of 
the witness Nannhe, Musammat Asmat- 
un nis& is wife of the witness  Iltafat 
Husain and Musammat Khairat Fatima is 
mother-in-law of the defendant Abbas 
Husain, It was pointed out by the defend- 
ants-respondents’ Counsel that Nannhe and 
Iltafat Husain were also related to the 
plaintiff but Nannhe's strong bias in favour 
gf the defense іп) the witness-box has been 
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noted by the lower Court, and а son of 
lltafat Husain has been running this éase 
on bebalf of the defendants. It is elear, 
therefore, that these men would favour 
the defendants and not the plaintiff, 

The prineipal witness for the defence, 
Nanuhe, has been proved to be an unprin- 
eipled person. On the 21st of June 1917 
ke wrcte to the plaintiff's fathar Ansar 
Husain resommending that he should sue 
the defendants at an early date cn bis 
daughter's behalf for the reeovery of her 
dower.debt. It is obvious that this man 
would take the side cf the party which 
paid bim best, and that no relianee sould 
be plased on his testimony. When it 
suits his purpose he has no hesitation in 
telling lies to defraud his ereditors. In 
the prerent ease he has stated that the 
amount of his wife’s dower was fixed at 
Re, 125 while, during ineolvensy proseed- 
ings relating to his eatate, he deposed on oath 
that his wife's dower was Rs. 70,000 and two 
gold wiochurs and that he had gifted his 
entire property to her in satisfaction of 
the dower-debt (eopy of statement Exhibit 
2), Several defense witnesses bave told 
falsehoods to serve the purpose of the de- 
fenee. One Saiyad Haider Mehdi, а res. 
pestable Pleader of the Allahabad High 
Court, deposed that he asted as the plaint- 
в Vakil at the time of her marriage 
with Akhtar Hurain. The lower Court 
has believed this witiexs. Nannhe (D. W. 
No. 1), Mohammad Nabi (D. W, No, 2) and 
several defense witnesses deny the  prezeree 
of Haider Mehdi at the time of the marriage, 
The defenee witnesses have shown their 
readinees to make вру falte statements co 
long as it would kelp tke case of tke 
defence, To give an ірвівпее, Musammat Saida 
Begam stated that she did not sttend the mare 
riage of tke plaintiff with Akhtar Husain 
thcugh eke is a women of the Seiyad family 
of the came village and related to the plaintifi’s 
deceased husband. We believe that she 
made such a statement to avoid being 
questioned why she did rot objeet to the 
marriage ab the time when she alleges 
that she had known of the plaintiff and 
Akhtar Новаіп kaving susked the milk of 
the same woman at one time, А perusal 
of the statements of the defense witnesses 
has left on our minds an impression of 
earetu] tutoring wherein every eontingeney 
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has basn provided for, Under tha wrong 
impression that the sommunisation of her 
relingaishment to ¢hs woman's husband 
before ‘death ia nesessary to validate the 
renuneiation, a pathetie story is told of 
how Akhtar Husain at the point. of death. 
opened his eyes to listen to his mother. 
in-law’s words by whish he was relieved 
of the load of the dower-debt, how he wept 
tears of relief and expired іа that happy 
sondition, The female witnesses (D. "Ye, 
Nos, 15 to 20) who heard of the relinquish« 
ment from Musammat Phulkhari go further 
and depose to the ratiüeation of that 
‘relingzishment by the plaintiff herself at 
the time of the third day eeramony after 
death, 

The snit was brought just within {һе 
period of limitation, Akhtar Huatain having 
died on the 8th of Saptembsr 1914 and 
the suit having been filed on the 4th of 
Augist 1917, The learned Subordinate 
Jadge was of opinion that this delay 
indicated that the plaintiff had fallen a pray 
to eertain gamblers in litigation, meaning 
thereby her present husband and his fatber, 
Prosrastiration, however, is the usual habit 
of“ litigants, and in a sase like the present, 
where the parties are closely related, there 
must be constant talk and hope of settle. 
meut with the interferenee of relations or 
neighbours like Nannhe who would like 
to get erodit, if not money, by taking sidee, 
These are sll ciroumstanees which would lead 
to delay in filing a suit, so it eannot be urged 
that the fast of relinguishment ean be the 
only possible inference of delay. 

Whatever may be the value of the 
evidenee produeed on behalf of the plaintiff, 
wa are of opinion that the defenses evidense, 
though large in volume, is untrustworthy 
and hold that the alleged  relinquishment 
of the dower-debt by the plaintiff is not 
proved. We set aside the dearee of the 
lower Court and remit the suit toit under 
‘Order XLT, rule 23, for trial of the remaining 
issues and for deeision| Oosts here and 
hitherto shall abide tbe result. 

Z K, 

Appsal allowed, 


PRIVY COUNCIL. 
APPEAL FROM THE Mapras Hiram Cover, 
July 18, 1921, 
Present :—Viseount Cave, Lord Shaw and 
Mr. Ameer Ali, 
. KUTHALI MOOTHAVAR-—PLAISTIFF— 
APPELLANT 
versus 
PERINGATI KUNHARANKUTTY — 


DerunpaNt— HasroxpzNT, 
Adverse possession, nature of—QOnus of proof, 


In order to defeat а suit for possession of irimove. 
able property by the plea of adverse possession, 
such possession must be adequate in continuity, 
in publicity ‘and in extent, to show that it is 
possession adverse to the competitor. But the onus 
of establishing adequacy, continuity and exclu- 
Siveness is upon the adverse possessor. When the 
holder of title proves that he, too, has been exer- 
cising during the currency of his title various acts 
of possession, then the quality of these acts, even 
although they might Lave failed to constitute 
adverse possession as againsb another, may be 
abundantly sufficient to destroy that adequacy and 
interrupt that exclusiveness and contivuity which 
is demanded from any person challenging by 
possession the title which he holds. Гр, 454, сої, 2; p. 
456, col, 1.] 

Appeal from в .. judgment and 
deeree of the Madras, High Oourt, dated the 
8rd Desember 1917, so far a» it reversed a 


desres cf the Subordinate Judge, Tellisherry. 


Messrs, DeGruyther, K. 0., Kenworthy Brown 
and Palat, for the Appellant. 

The Hon'ble Sir ТУ. Finlay, К. O., and 
Narastmham, for the Respondent, 

JUDGMENT. 

Lorp Ssaw.— This is an appeal from a 
desres, dated Desomber 3, 1917, of the 
High Court of Judicature at Madras, whieh 
allowed in part an appeal froma deeree, dated 
Mareh 20, 1916, of the Court of the Tempo- 
rary Subordinate Judge of Telliaherry, The 
guit was brough$ by the present appellant 
to establish his title to thirty-four hills 
in the North Malabar Distrisét. Tho dearea 
of the Subordinate Judge was in favour 
of the respondent with regard to ten of 
the hills, comprising, roughly stated, the 
north and north-east portion of the group 
of thirty-four. No question is raised in 
this appeal with regard to those ten hills, 
it being eonseded that the defendant has- 
a title thereto, : 


The still outstanding issue between the 


- parties, however, is as to the remaining 


group of .hille twenty-four in pumber, 
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whieh may be said in general terms to 
form tke southern half of the entire-group 
which was originally in suit acd to be bounded 
on the south by the Peruvanna river, 
With regard to those twenty-four bills, the 
deeree cf the Subordinate Judge was in 
favcur of the plaintiff, while the jadgment 
of. the High Coort favoured the defendant. 
The plaintiff has appealed to this Board. 

The appellant is the head ог Karravan 
of a Nayar Tarwad or family, in Malabar, 


ealled on the record the Kutheli Nayar. 
The défendant in the suit wae, and the 
réspondent in the present appeal besame 


on his désth, the head or Karnavan of a 
Moplah Tarwad in the same  Distriet, 
Shortly put, the question: in the appeal is: 
Are the lands whish are the subjest of the 
appeal thé property -of the Kuthali, tke 
appellani's family, or of tbe Moplab, the 
respondent’s family Р 

Although the proesedings are voluminous, 
their Lordships desire to say at onee that 
the appeal in their judgment must be 
settled by applying a well-known dostrine 
of law to the somplex and somewhat eon- 
tradiatory mass of evidence as to the posses- 
sion of these hills. 

Both parties eldim them, Both parties 
slaim to haya possessed ‘them. And upon 
a balareo of the evidence it bas been 
found ‘by. the High. Court that the re. 


spondent’s possession upon the whole ont. 


and that 


weigbs that of the appellant, 
entitled to 


aesordingly the respondent is 
prevail, 

Upon this subjest of possession иһ 
importanse attaches to the nature of the 
property iteelf, It is forest land—spparently 
very little of it sapable of, or at least, 
up to the present, subjest to, sultivation 
—and growing here and there stretohes of 
timber. It is quite clear that a property 
of this nature is far removed as a subjost 
of definite possession from lends under 
sonticuons and p:rmanen! cultivation, com- 
pastly ‘situated and sapable of beiog re- 
membered with identifieation as the lands 
held and ossupied i in artisulate plots or under 
lóases. 

"AP hir Lordships sympathiza with the 
' diffisulties which aonfronted” the Courts 
. below, as to the possession of the property 
ander appeal, and they agree with what 
is apparently the view of both Oourts that 


. 
Я 


such possession has to be interpreted aeaord- 
ing to the fairest view of what the property 
itself was capable of in the way of 
porssesicn and what, upon a broad : view, 
would be considered an adequate assertion 
of title by sufficient ccsupation. Along 
with this observation their Lordships desire 
further to remark that they are not certain 
that they would have been prepared to 
reverse—although no definite opinion is 
here given—the eonslusion reashed by the 
High Oourt had the ease before the Board 
been one merely of a question of the balance 
of evidense as among rival possessore. 
How nebulous the situation is mey be gathered · 
from these passages in the judgment of 
tbe High Oourt: 

"From 1871, the eviderse as to possession ` 
consiata mainly cf certain leases either for 
autting trees or of the usufruet generally of 
the hille, for none of the parties seem to 
have direstly exersised any definite aeta 
of possession, Besides these leases, the 
evidence relates to what js oalled ‘Punam’ 
or fugitive eultivation. Punam cultivation 
is thus deseribed in the Gazstteer of the 
Malabar. District, Volume 1, paragraph 220: 
It is a most destruetive form of eultiva-* 
tior, with rainsus cffeeta upon forest growtb, 
A pateh of -forest-is oleared and burnt, 
trees too big to be burnt being girdled and 
lefi to die. A erop of hill rise, mixed 
with whieh dhol], millet and plantains 
are often grown, is raised, and the gronrd 
is then left fallow for «some years, the 
sultivators, generally hill mer, moving on 
to another pateh to repeat tke process, 
As regards Punam eultivation, tbe evidense 
on eitber Pide eannot be eaid to be 
very satisfastory, and from the nature of 
the leases granted for sutting trees aots of 
possession of that eharaeter would поё by 
themselves be regarded as eonelusive evi. 
dense in cupport cf the ease of either 
party." 

Their Lardships seeopt the general des- 
oription of possession ns hero givan, 

But when the judgment prooseds: 

"But such is the nature of theevidenco 
of possession a&addueed in the oase, and we 
have to find by somparison of the evidenee 
on both sides, judged in tbe light of pro. 
babilities, who in faob is shown бо have 
been in possession of the property", their 
Lordships oannos5 epply the rulo there laid 
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down, For the Board is of opinion tha! in 
the eompetition of title to this ground the 
appellant deGnitely prevaile, and that any 


dostrine of balanes where original title 
was unknown, sannot apply to this case, 
Upon that subjest the High Court ex- 


presses itself to the osffeat that,-— 

“Tt is not now possible, apart from thease 
deerees (of 1864 and 1867), to some to any 
definite sonelusion on the merits of the elaim 
of either party. so far as title is soncerned," 

It is thus neeessary to consider these 
desrees, for one or other of them has boen 
iréated by the parties as the foundation of 
their respesiive titles, 

In the year 1834 Kutti Posker, head of 
the Moplah family, brought а suit for 
dispossession of one Kuuhassan from the 
lands, on the ground that a lease of the 
same for three years from the year 1859 
had expired. Kunhassan in defense stated, 
however, that the lands to whish the suit 
referred were to a large extent over stated, 
and that in partionlar the hills, the pros 
рагу of which is now under appeal, were 
possessed by bim under a right conferred, 
not by the Moplab, but by the Kathali 
family. In these eireumastansos, the then 
head of the Kuthalis, one Ashutan alias 
Ashammadathil Nayar, was convensd by 
a supplemental suit as defendant, Не was 
at that time the head of the Kuthali 
family, bat, for some reason not suffisiently 
explained, he did not defend the astion 
nor take any steps to protest tho Kathali 
family interest 

The suit prosseded for a period of about 
three years and was abont to ba brought 
to a elose by deoree, February 13, 1867, 
when another suit (Original Suit No. 11 
of 1867) was raised by  Nushiledathil 
Krishnan alias Kuthali Ohathoth Nayar. 
It is said that this suit was brought only 
by a reversioner to the Каап rights, 
and this is troe, but it muat be noted, 
frat, what was the reason for that litiga. 
tion, and second, what was tha true Bs»po 
of the suit, 

As to the reason, thera oin bs no doubt. 
It is thus resited in the julgment of 
November 4, 1868: | 

"Plaint resited that the two groups ara 
the jnm property of the Sthananm of 
Knuthali Nayar to whieh plaintiff is entitled 
fo sucsesd on the death of first and third 


defendant; that first defendant, the present 
insombent of the above Sthanam, having 
allowed third defendant to manage the 
Sthanam ond the latter by his extrava- 
ganae dissipated the Sthanam property, 
plaintiff has already filed Suits Nos. 11/ 
and 120 of 1863 to remove them from 
the management of the Sthanam property; 
that the raid defendants have, therefore, 
eolludei with sesond defendant and refused 
to adduee any proof in Sait No. 25 of 
1864 in support of the Sthanams’ right to 
the thirty-four hill whieh the sesond de. 
fondant, has fraudulsntly ineluded in the suit 
as portions of his two hills; that if first and 
third defendants, who possess only a life- 
interest in the Sthanam property, ba allowed 
to ruin a portion of it by neglesting ёз 
defend the suit, а great injury will resul; 
to plaintiff's right of reversion, and that 
he, therafore, prays that a deslaration pro. 
testing his right may be givan under 
sestion 15 of the Civil Proasdure Code." 

If these fasts, the substanes of whish 
was held to be proved, are ааверіей, ij 
appears to be plain that the Courts were 
properly appealed to to prevent а  desree 
being granted against the Kuthali family 
to its prejudiee by reason of neglest amount. 
ing to malfeasanos upon the part of ‘ite 
head, 

Upon the sessud point, vé:, the seope 
of the suit, there oan be no question. [ta 
objeat was to exelnde inter alia the landa 
whish are the snbjest of this appeal 
from falling within the 850253 of the dəsrea 
in the suit of 1854, by reason of this, that 
they belonged t» the Kathalis, This was 
the trus issue in the 1867 ease, and the last 
important point in regard tə it is that 
the suit was fought out, and fought out 
by the proper  eontradistors, vie, the 
Moplah family. Ths family was repra. 
seated by tha defendants Nos. 4 and $, 
viz, lbrayi ani Amanath. Ровкәг, tha 
head of the Moplahs, had just died, and 


Ibrayi and  Amanath appeared in hii 
siead ani defended the 187 suit,’ main- 
taining, in оррозібіоп to the plaintifi’s 


therein, that the lauds in question wera in 
fast Moplah property. 

In these eiraumataneos, it appears to thair 
Lordshipa not only that the suit of tha 
later year, 1857, was one whieh definitely 
dealt with the quastion of property now 
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under appeal, but that it would be. un- 
reasonable to endeavour to found rights 
under а deeree of 1864 by ignoring the 
proseedings of 1867, In any view of the 
ease, it must be admitted that , the later 
proseedings were at least of ап interpreta- 
iive eharacter; they were direeted to the 
.avoidanee of mistake as to the ambit or 
seope of the 1864 litigation, and to igrore 
them, and to treat the 1867 proseedings either 
ав if they had never been "brought or ‚жеге 
of no avail is, in their Lordships’ opinion, 
contrary to sound prinsiple. The ‚ des- 
eription of the suit itself in the judg- 
ment of 1867 makes it elear that,— 

“This suit is brought to prosure a 
deeree deslaring that two oberikkals 
(groups) eonsisting of thirty-four hills 
are not ineluded within the boundaries 
of second defendant's two bills called 
Pakkath- Villiyari for whieh he has brought 
a Suit No. 25 of 1864 against third dee 
fendant and others and establishing plaintiff's 
reversionary right to those thirty-four bills 
. valued at Ra. 1,500." . 

Puting all the proeeedinge, , therefore, 
together, the question that remains for the 
Board on title is to see what ia the вооре 
of the judgment in the 1867 proeeedings 
whieh were conducted between these rival 
families and in foro contentioto, | 

Upon that subjeet the judgment in the 
Uourt of the Prineipal Snudder Amin of 
Telleherry, November 4, 1868, is olear 
and is final. The learned Judge says 
that, — - v . 

"Upon a eonsideration of these sicum- 
` atanees 1 am of opinion that the deoree 
No, -25 of 1864 is xot binding upon the 
plaintiff." " 
АӨ next question,” he adds, “is one 

undaries." Р 

oF he learned Judge  diseusses that, and, 

after referring to. the report of a Commis. 

sioner who held a losal investigatior, he 
eoneludes,—  - ‚, 

"Upon tke above grounds І ат of opinion 

that'the middle stream in the Commissioner’s 

plan represents the Alamb river mentioned 
in the defendant's doeuments and that the 

&wenty.four hills situated .on ihe southern 

banks of that river. eonstitute the Pannikottur 

group... for the foregoing reasons I 

deslare that the plaintiff (t.en the 'Kutbali 

family) ‘is entitled to the reversion of the 


first twenty-four hills whish are proved 
to be the ;enm of Kuthali Sthanam and 
rejeet his elaim to the remaining hills 
(twenty five to thirty-four)? 

In the opinion of the Board it isthns 
definitely settled that the title to the 
twenty-four hills, the property of whieh 


is under appeal, is in the  Kuthali 
family, 
Their Lordehips think that the High 


Oourt erred in not treating tbe case from 
this. point of view. It is not a ease of 
doubtful title, but of elear title. Had the 
High Court been of the opinion that the 
title of the appellant was olear, it is vory 
rrobable that they would have  reaehed 
the result on a review of theevidence and 
of the law about to be stated, that no 
eontrary right to these properties has been 
acquired by the Moplah family by reason 
of possession, The rule stated by this 
Board in Radhamont Debs v. Oollector cf 
Khulna (1) seems to be very üpplieable 
to the present esse. lt is as follows:— 
“It is neeessary to remember that the 
onus is on the appellant, and that what 
she bas to make out is possession adverse 
to the eompetitor. That persons deriving 
from her ару right they had have done 


пев of possession during the 
twelve years in eontroversy may be eoneeded 
apnd is indeed evideneed by tbe 


dispute whieh ended in the Magistrate’s 
order of 1885. But the possession required 
must be adequate in eontinuity, in pub. 
Пойу, and in extent, to show that it ia 
posseesion adverse to the scompetitcr. 
The appellant does not present & ease cf 
possession for the twelve years in dispute 
whieh has all or any of these qualities, . The 
best attested cases of possession do not 
eover the whole period, and apply to small 
portions of the ground,” - 

The Board thinks that the learned 
Temporary Subordinate Judge of Tellisherry 
approashed the ease sorrestly from this 
point of view, and so approaching it tke 
Board, after full sonsideratiov, aesepts hia 
analysis of the evidense and is of opinion 
that possession upon the part of the respond. 
ent of these hills has not been adequate 
"in eontinuily, in publieity, and in extent” во 

(1) 27 О 948 (P, C. 27 I. A. 186; 4 О. W. N. 697 
2 Bom. L. В. 592; 7, Ваг, P, О. J. 714,14 Ind. Dee 
(к, в.) 617. 
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as to “show that it ia possession adverse to 
. the sompetitor. That eompetitor is the 
appellant, and the foundatioti of his title 
is the judgment of 1368 whieh has just 
been eited. 

Their Lordships eannot part with the ease 
withontreferring to, and following the doetrine 
of onus probandi in sneh вавев, as laid down 


by this Board in Secretary of. State for 
India v. Омаш Ram1 Rao (2). 
Standing a title in “A,” the alleged 


adverse possession of 'B," must have all 
the qualities of adequasy,  sohtinuity and 
. exelusivenesa whieh should qualify sueh 

adverse possession, Bat the onus of establish- 
ing these things is upon the adverse 
possessor. Acsordingly, when the holder of 
title proves, as in their Lordships’ view 
he does with some fullness prove in the 
present ease, that he, too, has been exera's- 
ing during the eurrensy of his title various 
aota of possession, then the quality of these 
pets, even although they might have failed 
to eonstitute adverse possession ns against 
another, may be abundantly suffisient to 
destory that adequacy and interrupt that 
exalasiveness and eontinuity whieh is demand. 
ed from any person challenging by posseasion 
the title whieh be holds. — 

Their Lordships will humbly advise His 
Majesty that the sppeal be allowed, the 
desrea of the High Court set aside with 
aosta, and the deeree of- the Subordinate 
Conrt restored, The respondent will pay 
the вовїв of the appeal. 

т С.А. ` Appeal allowed. 

Solieitora for the Appellant.—Messrs. 
Ohapman Walker and Shephard, 

Solisitor for the Rispondent,—Mr, Douglas 
Grant, 


(2) 35 Ind. Cas. 902; 89 M. 617 (Р. б; 43 I. 
192; 31 M. L. J. 824; 20 C. W. N. 1811; (1916) 2 
W. N. 224 144. 1, J, 1114; 20 M. L. T, 435; 4 L. 
486; 18 Bom. L. В, 1007; 25 C. L. 7. 62. 
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Hindu. Law—Alienations by avidow — Reversionen, 


separate suit by—Cause of action, 


Tho estate of a Hindu widow is not a life-estate. 
She is a proprietor of the estate with a right of 
alienation subject to certain qualifications. Each 
alienation by the widow in the exercise of that 
right must be judged by the ciroumstances in 
which it is made, [p. 457, col, 2.] 

‘An alionation by a Hindu widow of her estate or 
a portion of the estate is not void ab initio but is 
only voidable if it transgresses the limitations im- 
posed by the Hindu Law on the power of alienation, 
The death of the alienor does not necessarily render 
the alienation inoperative. The death of the alienor 
widow only enlarges the reversioner's right of barely 
challenging the alienation into a right of entering 
into possession of the property covered by the 
particular alienation. His right to ohallenge the 
validity of the alienation is, therefore, a permanent 
factor of his title tothe property which developes 
from в bare sepes successionis into в vested interesb 
as an effect cansed by the death of the widow. 
Farther, as the validity or otherwise of each aliena- 
tion depends upon the circumstances in which it 
із made and, as these ciroumstances vary with 
each alienation, it follows that the reversioner's 
right to challenge the validity of one alienation is 
different from hia right of impeaching the validity 
of &separate and independent alienation though 
both the rights may arise out of the one aud the 
same title. Again, he has aright of election; he 
may choose to challenge one alienation and assent 
to another, or he may challenge both or assent to 
both, He may exercise his right of election in 
regard to one alienation at one time and in regard 
to another alienation at another time, [p. 457, ool. 
2: p 453,col. 1.] - 

Therefore, a reversioner has & separate cause of 
action in respect of each alienation made by the 
widow, and & suit to recover property comprised 
in one alienation is not barred by Order If rule 2 
of the Civil Procedure Code by reason of а prior 
suit for the recovery of property comprised in 
another alienation. [p. 480, aol, 1.] 

Appeal from a deeree of the Subordinate 
Jodg», Unao, dated the 20th April 1921, 
sonfirming that of the Munsif, South 
Unao, dated the 23rd Deeamber 1920. 

Mr. St. S. Thompson, for the Appellants. 


Mr, Zahur Ahmad, tor Respondents Nos. 1 
to 5. 

JUDGMENT.—This is a sesond appeal 
from the deeree of the Sabordinate Judge 
of Unao dated the 20th of April 1921, 
affirming the desree of the Munsif (South), 
Unao, dated the 23rd of Desember 1920, by 
whish the plaintiffs appellants’ suit was 
dismissed. 

One Ishri Singh was the owner of some 
property, ineluding the property in suit, 
whish is a spesifio plot No. 2691, messur- 
ing 2 bighas and 8 biswas, situate in 
village Dih, Parganas Hadha, Distriet Unao. 


456 
BAHADUR SINGH 0, SULTAN HUSAIN KHAN, 


Таъ Singh died sometime ‘in 1905 and 
was succeeded by his widow, Musammat 
Gundah, who admittedly took a Hindu 
female's estate in the inheritanee of her 
husband. . 

Musammat Gundah effected several aliena.» 
tions by way of sale in xespest of her hns- 
band’s property. in favour of the defendanta- 
respondents’  aneestor, Nawab  Muziffar 
‘Hussain Khan, The ehronology of the sale. 
deeds is as follows:— 

1. 3lst Ostober 1£05. 

, lst February 1503. 
. 19th August 1907, А 
` A, Qnd Ostober 1907 (Exhibit 1.) 

5. 16th August 1909, 

6. 13th August 1910. 

Musammat Gundah died abont 8 years 
ago. The plaintiffs appellants and the defend- 
ant No. 2, Jawahir Singh, are admittedly the 
seveesioneri entitled to sueased to the inherite 
aneg of Ishri Singh on the death of his widow, 
Musammat Gundah, 

Onthe 5th of August 1912 the appellants 
eommeresd ап action in the Court of the 
Subordinate Judge of Unao against Nawab 
Muzaffar Husain Khan by whieh they 
eliallenged the propriety of the alienations 
above-mentioned except the sale of the 2ad 
Ostober 1907 which they omifted to inelude 
in their elaim. Тһе lands covered by the 
five pales were  specifisalg mentioned in 
paragraph 2 of the plaint of thatsuit and 
at the foot of the same plaint were set 
out the five sale-deeds with referense to 
their dates. 
for жав the possession of һә of those 
lande, the remaining jth bane owned by 
Jawahir Singh who oeeupied the same рові. 
tion. in the array of parties of that suit as he 
doed in the present suit, (Exhibit A-1). The 
elaim was deereed on tke 26th of February 
1913 (Exhibit 3). 

' On the 7th August 1920 the plaintiffs. 


со bo 


appellants instituted the present suit, out 


of which this appeal arises, sgainst the 
same Nawab Mozaffar Husain Khan who 
haa bineo died and is now represented by 
his beire, the respondents. By this suit 
the alienation of the 2nd Ostober 1907 is 
shallenged and possession is sought of $chs of 
the plot No. 2691 whieh is tke only Бора 
eonveyed by the sale deed of that date. 
The main plea set up in defense with 
whieh alone І am eonserned in this appeal 
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The substantial relief prayed. 


(1929 . 


is the bar presaribed by Order ЇЇ; rule 2, . 
of the Code of Civil Preeedure (Aot. V. of 
1€08). [t is founded on the previous 
litigation to whish reference has already 
beon made, The plee has been aecepted 
by both the Oousts below as effective and 
the plaintiff! suit has sonsequently been 
dismisred ; hense this sesond appeal, 

The sole question for determination is, 
whether or not the present suit is barred 
by the provisions of Order Il, rule 2. The 
answer to this question depends upon the 
answer to & further and single question, 
whether the aause of astion of the present 
suit is the same as the eause of action of 
the previous suit P 

Now, Order 1 provides rules the 
fanetion of whieh is to regulate the. frame 
of snit, and the objeet which the parti. 
eular rule 2 is intended to servela stated 
by the Legislature itself in rule 1, whish 
runs thue: "Every suit shall as far аргасы. 
sable be framed so ss to afford ground for 
final desision upon the subjests in dispute and 
to prevent further litigalion sonaerning 
them.” Therefore, the inquiry whether the 
bar preseribed by rule 2, sub rule (2), is ар- ` 
plicable or not ів resessarily irflueneed by 
the consideration of ‘the obligation of 
complying with the avowed objest of tke 
Legislature. Тһе principle under lying theea 
provisions cf law is the same as is express- 
ed by the maxim, memo debt bis vexari 
pro una ef eadem causa, Тһе каше prineiple 
is equally tke basis of the -rule of res 
judicata supported by another maxim found- 
ed on publie polisy, [Interest retpublicm ut 
att finis litium; Lockyer v. Perryman (1) 
Bearing theee general principles in mind, 
I row proeecd to examine what constitutes 
the cause of astion in a guit of the rature 
of ihe present suit, 

The first step in the prosess is to de- 
termine the exact and legal eharaeterieties 
of the estate cf a Hindu widow, in re 
lation to her powers of alienation and the 
right of  reversicner arising therefrom. 
The estate of a Hindu widow is nota 
life estate and it is an error to supposte, 
ав reems to have been done in this ease, 
that all alienations effested by her anto. 
matically exhaust themselves by the deter- 


(1) (1877) 2 App. Cas, 519; 4 Rettie 32, 
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mination of her life es would generally 
be the. sase in respest of transfers made 
by a life tenant. In the esse ` of 
Goluckmoney Dabee v. Diggumber Day (2) 
Peel, Chief Justise, observed as follows: 
"|t was oontended by Mr. Theobold, 
that. the estate of a Hindu widow, when 
phe takes as beir, is a life estate,... There 
is always danger of error in prossedings: 
upon rules or terms of one bedy of law, whilst 
applying a different law. If by life estate is 
meant an estate of the same nature, and in- 
volving the same consequences, as the life 
estate known to the English Law, thenit is elear 
that the estate of a Hindu widow, taking as 
heir, is not that estate, anddiffers importantly 
from it.” In the ease of Sreemutty Jado. 
money Dabee v. Sarodaprosono Mookerjee (3), 
Colvile, C. J., said:—“The estate of a Hindu 
widow is very different from a mere life 
estate.........° Sir .Lawrenee Peel saye: 
“The estate though sometimes so expressed 
to be, is not an estate.for life; when a 
widow alienates, she does so by virtue of her 
interest, not of a power, and she passes the 


absolute, interest, which she could not do tf 


she had but a lafe estate.” Inthe same judg- 
‘ment the learned Chief Justiee refers to 
the ease of Oossinaul Byszck y. Harroosoondry 
Dossee (4) deoided by the Privy Oouneil, 
and says, that it "establishes that the 
estate of a Hindu widow is something 
higher than а life estate; that it entit'es 
her to the possession of the property with- 
out restriction, and that she has a quali- 
fied power of disposition in it the limits 
of whieh it is diffienlt, if not impossible, 
exactly to define further than iby sayivg 
that the propriety of any partieular ex. 
ereise of that power muit depend on the 
airoumstances in which it is made, and 
must be sonsistent with the general prin. 
siples of Hindu Law regardingsueh disposi- 
tions.” In the. above quotations the 
italies are mine, In the well-known ease 
of Oollector of Masultpatam v» Uavaly 
Vencata Narrasnapah, (5), Lord Justiee Tur- 
ner observed;— "lt is olear that under the 
Hindu Law the widow, thongh she takes 


(2) 2 Boul. Rep, 193; 3 Ind, Dec, (o. в.) 542, 

(3) 1 Boul. Rep. 120; 3 Ind. Dec. (o.s.) 72. 

(4) 2 Moxley's Digest 198; 3 Ind. Dec. (о s ) 907. 

(5) 8 M, I. A. 629; 2 W, R. 61 (P. C.) 1 Sath P, 
©, J. 476; 1 Bar. Р, O, J, 820; 18 E. 8,031, 
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as heir, takes a special and qualified estate. 
Compared with any estate that passes 
under the English Law by inheritanee, it 
is an anomalous. estate. [t is a qualified 
proprietorship and it is only by the prin. 
ciples of Hinda Law that tbe extent and 
nature of the qualifiestion ean be deter. 
mined." These authorities, therefore, estah: 
lish the following sonelusions:—~ 

(1) The estate of a Hindu widow is 
not a life estate. 

(2) She is a proprietor of tke estate 
with a right of alienation subjest to oer. 
tain qualifications. 

(3) Eaeh alienation by the widow in 
the exersise of that right must ba judged 
by tke eiroumstances in whieh it is made. 

These propositions have re«ently been 
affirmed by the Privy Couneil in two eases to 
which reference will be made hereafter, 
As a logisal corollary to the above pro. 
pcsitiong follows the proposition that an 
alienation by a Hindu widow of the estate, 
or a portion of the estate, ia not void 
ab initio but is cnly vyoidable if it transs 
gresses the limitations imposed by the 
Hindu Law on the power of alienation, 
It farther follcws that the death of the 
alienor dces not necessarily render ihe 
alienation inope:ative. These logieal dedua- 
tions were affirmed by the Privy OCouneil 
in the ease of Modhu Sudan Singh vw. 
Rooke (6). In delivering the judgment of 
the Judisial Committee in that ease. Sir 
Rishard Ooueb made the following 
observatior:—"'[n sonsidering their effeet it 
must be observed that ihe puini was not 
void; ib was only voidable; the Raja might 
elest to arcent to it and treat it as valid. 
Its validity ceperded upon tbe şiream: 
Мїапвев in whioh it was made. The learned 
Judges of the High Court sppear to have 
fallen into the error of treating the ри 
as if it abrolutely came to an end at 
tha death of the widow.” 

In the present ease, therefore, ihe death 
of Musammat Gundah ereated no alteration 
in the legal sharacteristisa of. : the aliena. 
tions, the validity of eaoh of whieh de. 
pended upon tke eireumstarees in whieh 
it was made, The only differense whieh 
ber death made was the enlargement of 


hee 1; 24 I. А. 164 1 O. W. N. 433; 7 M. L. 1, 
127; 7 Sar, Р, O. J. 194; 12 Ind, Dec. (м, в.) 1 (P, О.),* 
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the reversioner's right of barely shalleng. 
ing the alienation into a right of entering 


. into possession of the property eovered by 


the partisular alienation. His right to 


: ghallenge the validity of the alienation is, 


therefore, a permanent fastor of his title 
to the property whieh developes from a 
bare spes successionts into a vested interest 


. ag an effeet eaused by the death of the widow. 


Farther; as the validity or otherwise of 
pach alienation depsnds upon the sirenm- 
stanoss in whieh it was made and, as these 


E siroumstenses vary with eash alienation, it 


follows that the reversioner’s right to shal- 
lange the validity of one alienation is 
different from his right of impeaching the 
validity of а separate and independent 
alienation though both the rights may arise 
out of the опе and the same title, Again, 
he has a right of elestion; be may ehoose 
to challenge. one alienation and assent to 


: another, or he may shallenge both :or 


' husband's 


assent to both, Не may. exereize his right 
of elestion in regard to one alienation at 
ove: time and in regard to another aliena- 
tion at another time. Nothing is a surer 
indieation of.elestion than а challenge by 
suit. The following observations of Lord 
Davey in the ease of Ef;oy Gopal Muterji 
v. Krishna Mahisht Debi (7) are, iu my 
judgment, eonelusive on the point:—"A 
Hindu widow is not a tenant for life, 
but is owner of her husband's property 
subjeat. to sertain restrieions on alienation 
and subjeet to its devolving upon her 
heirs upon her death. But 
she may alienate it subjeet to certain son- 


- :ditions baing ecmplied with. Нег alienation 


is not, therefore, absolutely void, but it is 
prima facie voidable at the eleelion of the 
reversionary heir. He may think fit to 
affirm it; or be may at his pleasure treat it 
as B nullity withont the interevention of any 


..AQourt, and he shows his eleation to do the 


latter by eommencing an action to recover 
possession of the property." 

The next step is to determine „what 
eause of astion means, In the ease of 
Cooke v. Gill (8), Brett, 2. said :— 
“Cause of action’ has been held from the 


г (7) 840, 829, 110. W. М. 424; 5 C. L. 7. 384; 9 
Bom. L. В. 602; 2 M. 1, T. 178 17 M. L. J. 154; 4 
A. L. J. 339; 34 1. A. 87 (P. 0.), 

(8) (1873) 8 О, P. 107; 42 L. 1. О.Р. 98; 28 L T. 
32; 21 W. В, 384, > ў 
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earliest time to mean every faot whieh is 
material to be proved to entitle the plaint- 
iff to suseeed—every faet whish the de- 
fendant would have a right to traverse.” 
Lord Haher, M. R., in hia judgment in the- 
ease of Read v. Brown (9) defined ‘sause 
of action’ in the following words:— every 
faet :whish it would be nesessary for ths 
plaintiff to prove, if traversed, in order 
to support his right to the judgment. of. 
the Court. It does not somprise every. 
piess of evidense whish is  neeessary -to 
prove each fast, but. every faet whieh 
is neeessary to be proved,’ Tha Master 
of Rolls further explained the above de- 
finition in his judgment in the «ase of 
Ooburn v. Oolledge (10) and that explana- 
ticn is spposite to the point under . oon- 
sideration, Не said:—‘The words ‘if tra- 
versed' were inserted to make it elear that 
the faets spoken of were those whieh the 
plaintiff must allege in his statement’ .of 
claim, as if is now ealled, or his declara. 
tion, as it used to be ealled.” This exposi- 
tion -of the term sause of astion’ makes 
it perfeetly olear that it has no relation 
to defense. 16 primarily ineJudes tush 
material faets which the plaintiffs must 
allege to show his right to the judgment - 
of the Court in his favour. This is sub- 
stantially the same as what Lord Watson 
said in the ease of Chand Kour v. Páríab 
Singh (11). He said:—' Now the eause of 
aetion.bas no' relation whatever to -the 
defense which may be eet up by tbe defendant 
пог сев іё depend upon the eharséter. of 
the relief prayed for by tke plaintiff, lt 
refers entirely to the grounds set forth 
in the plaint as the sause of aetion; or, in 
otber words, to the media upon whieh the 
plaintiff asks the Court to arrive at. a 


.sonslusion in his favour.  " See also 
Mahomed Riasat Аи vw. Hasn Banu (12) 
and Samtnathan 


Оһейу v. Palantappa 


(9) (1869) 22 Q. B. D. 128; 581, J, Q. B. 120; 60 
L. T. 260; 87 W. R. 181. 

(0) (1897) 1 Q. B. 702; 66 L. J. Q. B. 462; 76 L. 
T. 608; 46 W. B A88. 

(11) 18 C. 98; 15 I. A. 156; 5 Sar, P. C, 3, 248; 12 
Ind, Jur. 881; 8 Ind. Deo (м. в.) 65. . 

(12) 21 C. 157; 20 І. А. 155; 17 Ind. “Jur. 484; 6 
Sar. P. C.J. 874; Rafique & Jackson's P. C. No. 183; 
10 Ind. Deo. (x, s.) 787. 
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_, Ohetty(13) I have already shown that it is the 
. right of the reversioner to shallenge or to 
affirm an alienation made by the widow, and I 
have sglso shown that the validity or 
invalidity of a particular alienation depends 
upon the cireumstanses in whieh that aliena. 
‘tion was made. 
manner affested by the fast that the 
reversioner olaims a  deelaratory relief 
in the lifetime of the widow and а 
relief after the death .of the 
widow. It has been held that a judgment 
in the reversicner’s suit for а dealaration 
impeashing the validity of a partienlar 
alienation by the widow in her lifetime 
cperates as res judicata in & subsequent suit 
for possession by him in reepset of the 
property covered by the same alienation 
after the death of the widow. . It follows 
‘that his right to impeaeh any partieular 
alienation is the same in both eases and 
that is his eanse of aetion with regard to 
that alienation, I have already said that 
the plaintiffs asserted their right to shallenge 
the five alienations in the former suit, 
They have now asserted their right in 
respeos of the sixth alienation, The 
eause of setion of the two suits are, 
therefore, quit different, Stristly speaking, 
they socid have brought as many suits 
as there were alienations, But beeause 
they joined many sauces of astion in one suit, 
as they were permitted to do by Order II, 
rule 3, there is no rule of law  whieh 
further compels them to have joined all 
their sauses of aetion in the same snit. 
Though the sause of aetion has по 
relation {о the defenee whish may be set 
up by the defendant, yet it would be an 
error to suppose that it has norelation to 
the defendant and his sets preceding the 
suit. A‘ оапве of action’ is not a theoretical 
term entirely, picked up from text bocks 
and plased-on a plaint. In oases of torts, 
the right of the plaintiff and its infringe- 
ment by, the defendant will generally make 
up the 'eause of aetion’ In Williams v. 
Morland (14), sited: by Bowen, L. J., in 


(13) 26 Ind Cas, 228; 41 I. А. 142; 18 О. W.N. 
617; 17 New Law Reporta 56; 88 І, J, P. 0.131; 
(1914) А. O, 618; 110 L. Т. 913 (P. С.\. 

(14) (1824) 2 B, & C, 910; 4 D, & В. 583; 21.7, 
(о. ғ.) К, B. 191; 26 В. Ё. 5 107 E; R. 620, 
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Brunsden v.Humphrey (15) Littledate, J., said 

“Generally speaking, there must be a tem- 
poral losa or damage aserning from the 
wrongful aet of another, in order to entitle 
aparty to maintainan astion on the ense. ” 
Order VII, rule 5, (Aet V of 1908), is based 
on- the same prineiple. It is as follows :— 

“The plaint shall show that the defendant 
is or elaims to be interested in the subjest- 
matter and that he is liable to be salled 
upon to answer the plaintif's demand.” Now, 
in the present ease the defendante’ sonnes- 
tion with the land in snit is wholly different 
from hie eonnestion with the lands sovered 
by the other sales both in point of time 
and .tbe subjest matter of the alienations. 


"Their act of infringement of the plaintiffe! 


right qua the property in snit is different 
from their ast or aets cf infringement of 
the plaintiff! right que one or the other of 
the properties previously in suit. '' The 
claim in respeot of the personality was not 
a elaim arising out of the eanse of astion, 
whieh existed in sonsequence of the defend. 
ants having improperly turned the plaintiffs 
out of possession of Viravaram. It was a 
distinet eause of action altogether, and did not 
arise at all out ofthe other. It is not like 
the sause of eonversion cf several thinge. 
There the aet of sonversion of the several 
things is one eause of action and yon sannot 
bring an astion for the sonversion of one 
of the things, and a separate setion for the 
sonversion of another, The eonversion of tte 
whole is one slaim and one eause of astion" 
Per Sir В, Peasook ір Frttapur Raja v, Suriya 
Row (16). So here one unlawful ast of the 
defendants in regard to ‘one property ia 
different from another unlawful aot of 
theirs in regard to another property, The 
following three eases desided by this Court 
are referred to in the jugdment of the lower 
Court, but they are not in во: fliob with any of 
them, 

Partab Narain Singh v. Musammat Sarju 
Det (17), Mohammed Asghar v, Amjad Ali 
(18), Abul Kasim Khan v. Jaggu Singh (19). 


(15) (1885) 14 Q. B. D. 141; 58 L, J. 0. В, 476; 61 
.L. 7.629; 82 W. B. 944; 49 J. P, 4 

(16) 8 M, 520; 12 I. A. 116; 9 Ina. Таг, ?74; 4 Bar. 
P. 0, J, 638; 3 Ind. Deo, (х. $9896 (P С.), 

(17) 5 О. С. 178, 

(18; 8 O. C. 889, 

(19) 5 Ind. Cas, 439; 18 О, О, 19. 
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I am, therefore, of opinion that eash aliena- 
tion gave rise to a separate and distinst sause 
of aeticn and, sonsequently, the present 
suit is not ‘barred by Order IJ, rule 
Tallow the appeal, set aside the desrees 
of the Oourts below and grant a deeree 
“to the appellants for possession of һа 
of the plot i in suit, but dismisa their elaim 
ag to mesne profits before the institution 
of the suit. The appellants will get ш 

' sosts throughont from the respondents Nos, 1 


‘to 5 exeppt as regards their claim for mesne ` 


profits, 

I may observe that thongh the judgment 
of the ‘lower Appellate Court desides the 
suit on a preliminary point only and I 
have reversed: that judgment, yet there re- 
mained no other point in the oase whieh might 
. have necessitated a remand, The only other 
point inthe ense was one of legal negassity 
whish was decided &dversely to the respond. 
ents by the Court of first instanes but 
was not re opened by them in the lower Ap- 
pellate Court, ` 


2. K, & J. Р. 
Apreal allowsd, 


NAGPUR JUDIOIAL COMMISSIONERS 

а co . 

Озуп, Reviston No, 220 ок 1921, 
Mareh 15, 1922. 

Present :—Mr. Kotwal, A. J. C, 
Seth PERMANAND ARD ANOTHER— 
Puatntizes— ÁPPLICANTS 
tersua 
LAKHMIOHAND—Derenpant 
im NON- A PeLicant. 

Civil Procedure Code (Aet V of 1908), О. IX, r. 18 
Ex parte decree— Application to set aside, wha can 
make —Minor defendant not properly represented by 
guardian, whether can apply. 


4 minor ‘defendant who is not represented in 
a suit by a properly appointed guardian is nota 
to the suit in the proper sense of the term, 

and the proceedings in the suit cannot bind him. 
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Under Order IX, rule 18, of the Civil Procedure 
Code it is the defendant in the suit who may 
apply to seb aside an es parte decree, A minor 
not represented by a competent guardian not being 
a defendant, cannct maintain such an application, 


Applieation for revision of an order of the 
Sab Judge, Seoni, dated the 2nd Ssptember 
1921, in Missellaneous Case No. 9 of 1921, 


Mr, W. R. Puranik, for the Applieant, 
Mr. М. В. Dixit, for the Non Appligant, 


JUDGMENT.—The applieant, Sath Par. 
manand, inatituied agains} the non-applieant, 
Lakhmiehand, and two others Suit, No. 100 
of 1508 іа the Court of the Diatries Judges 
Seoni, and on the 25th January 1910 obtain- 
ed а deeree ex pirte against him. On the 
17th February 1921 the non-applisant filed 
the present petition praying that the ex 
parte deoree ba asb aside on the ground, 
among others, that he was a minor when the 
suit was instituted and. no guardian for 
the suit had bsen appointed, He stated 
that he e&me to know of the decree against 
him only on the 21st January 1921 when 
he was served with a notise in exesution 
proseedings. Tha applicant denied these 
allegations, The lower Conrt passed on order 
setting aside the ex parte deeree. 16 found 
that the non-applicant was a minor when the 
suit was instituted and the deerea passed 
and that he had no knowledge of the desrea 
till the Zlst January 1921, It held that 
аз no guardian was appointed for him 
the deoree so far as he was soneerned Was a 
nullity. The applieant applies for revision 
of the lower Oourt’s order. 

A minor defendant who is not тергеме 
in the suit by a properly appointed guard» 
ian is not a party to the suit in the proper 
sense of the term and the proeeedings in 
the suit sannot bind him: Rashid-un-nisa v. 
Muhammad Ismail Khan (1). On the none 
&pplieani's own allegations he was а minor 
atthe date of the institution of the suif 
and was nevar a defendant in the snit, 16 
is the defendant in the sait who may apply 
under Order IX, rule 13, Firat Sebedule, Civil 
Prosedure Code, The non-applisant, there- 
fore, not being a defendant sannot make the 


(1) 8 Ind. Сав. 864; 31 A. 572; 13 О. W. М. 1182; 
10 О. 1. J. 818; 6 A, L. J. 822; 11 Bom. L. В. 1225; 6 
M. L. T, 279; 19 M. L, J. 631; 36 Т, A. 168 (P. О,), 
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applieation : Eda Punnayya v. Jangala Kama 
Kotayga (2), In Bhura Mal v. Har Kishan 
Das (3), Bhagwan -Dayal v. Param Sukh 
Das (4) and Bhogwan Diyal v. Paran Sukh 
Das (5), where it seems to bave been 
aascpted that an application under Order 
IX, rule 13, lies in eases like the present, 
the point had not direstly some up for 
desision, I, therefore, hold that, upon the 
non applieant's allegations, no applisation 
by him under Order IX, rule13, lay. The 
order of the lower Court is set aside, In 
view of the fast that the plea was not 
slearly raised in the lower Court each party 
will bear his own sosts in thisand the lower 
Oonrts. 


J, Р, Order set astde, 


. (2) 53 Jnd, Cas, 184; 37 M. L. J. 399; 26 М.І. T, 
827; 10 L. W. 471; (1920) M. W, N. I. 
(8) 24 А. 883; A. W. N. (1902) 76 (F. В), 


(4) 27 Ind. Cas. 623; 37 A. 179; 18 A. L. J. 179, 
(5) 88 Ind, Cas. 866; 39 А, 8; 14 A. L. J. 818, 





. OUDH JUDICIAL COMMISSIONER'S 
COURT. : 
Second Отуп, ArpeaL No. 196 or 1920, 
Jupe 21, 1921. 
Fresent:—Syed Wezir Hasan, А. J, О, 
MAQBUL AHMADC—PiAINTIFF— 
APPELLANT 
tersus 
FARHAT ALI AND OTAERE—JDEFHNDANTR 
— RERFOWNDENTA. 


Adverse possession—JPavtition— Possession held under 
mistake—Permissive possession —Restoration, 


“Permissive possession does not rest barely on an 
expressed agreeement by means of which one party 
permits another to take possession of his property, 
16 is в question of legal inference from the circum. 
ri of a particular case. [p 408, col, 2; p. 464, 
со]. 1 ‘ 

Where on partition being effected between co- 
parceners each by mistake gets into possession of 
certain plots which have been allotted to the other, 
and such possession continues even after the mistake 
is discovered, each must be deemed to hold possession 
of the plois with equal consciousness that he is 
entitled to hold possession of them so long as the 
cther party holds possession of his plots, in other 
words, each holds in lieu of what the other holds, 
and each is liable to restore the plots, which he 
holds as soon as the other party delivers the plots 
Md party holds in lieu of the former, (p. 468, 
eol. 2, 
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The possession held under such conditions is 
lacking in the permanent presence of the essential 
element animus domini in the conception of juristic 
possession. A person who has acquired possession 
precaris, is nob deemed to have juristic possession. 
He is liable to be condemned to deliver up such 
possession to his opponent as soon as the latter 
is ready and willing to restore what he holds to the 
other. The possessory relation in such circumstances 
is imperfect. 1% is vitiated by the duty to restore 
and must, therefore, be deemed as equivalent to 
permissive possession. [ p.468, col, 2.) 

In such a case, where the parties hold possession 
of the wrong plotsin ignorance of the title of the 
other party, then both must be held to be labouring 
undera mistake of fact and when restoration of 
one party takes place to his original position he 
cannot recover from the other without surrendering 
the benefit which he derived under the mistaken 
act. This principle of equity is not limited only 
to cases of agreements, but extends even to acts 
committed under a common mistake of fact, 
[р. 464, col, 2.] 

Appeal from a deeree of the Subordinate 
Judge, Bara Banki, dated the 20th Mareh 
1920, modifying that of the Munsif, Ram- 
sanehighat, dated the 27th November 1919, 

Mr. Naztruddin, holding the brief of Mr. 


- Habtbuddin, for the Appellant, 


x Me Kunj Behari Lal, for Respondents, 
o. 2, 

Mr. M. Wasim, for Respondents Nos, 3, 4 
(a) 5 and 6, 

Mr. 8. N. Ahmad, holding the brief с Mr. 
Mohammad Ayub, for Respondent No, 7, 


JUDGMENT,—This à an appeal from 
ihe deeree of the Subordinate Judge of Bara 
Banki, dated the Z0th Mareh 1920, eonfirming 
the deeree of the Munsif of Rameanebighat, 
dated the 27th November 1919 with a 
slight modifieation, whieh will be considered 
hereafter, The plaintiffis the appellant in 
this appeal as he wasin the appeal before the 
Subordinate Judge, 


A short pedigree may be given at the 
outset of the judgment to elucidate the 
relationship in whieh the main parties 
to this litigation stand to eash ather, 





x 
| 
| 
ре я Haider 
Wahid Ali Baqar Ali, Farhat Ali, 
| defendant No. 7, defendant No; 1. 
iai Ali ' 
Yaqbul Ahmad, 


plaintiff-appellant. 
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The defendants Nos. 2 to б are transferees 
from the defendant No, 1, Farhat Ali. Bhagan, 
Angno and Haider were owners of the 
раі called Angnu comprising в 1 anna 6 
pies share in the village Kondra Sukhipur, 
Pargana Rudauli, District Bara Banki, in 
equal shares, that is, eash owned 6 pies. In 
the year 1895 an applioation was made to the 


Oourt of Revenue for partition amongst the . 


so-sharers of patti Angnu. Partition was 
effested by means of arbitration, The 
arbitrators prepared two sets of chilthis, each 
set somprising three lots. 
inthe Revenus Court and the chitthis of the 


other set were given to Farhat Ali, Bagar' 


Ali, and Zahid „АП, one eash. The chitthi, 
therefore, which was delivered to Farhat 


Ali, indisated the separate property to whioh · 


he was entitled. Auother chihi similarly 
jndieated the property whish was allotted to 
Baqar Ali and the third chit#v showed the 
property whioh the arbitrators had allotted 
to Zshid Ali. The other set of the lots 
whieh was filed by the arbitrators in Oourt 
. was assepted by eaoh of thethres brothers, 


On the 25th August 1896 Angnu's chitt! was. 


marked lot A, Zahid Ali's chittht waa marked 
lot B and Farhat Ali’s chittht was marked lot 
О. Each СЫ was made up of a large 
number of plots of lend. Tho chiifhi whieh 
the arbitratora delivered privately to the 
parties were signed by the arbitrators and in 
the chttiht so obtained by Zahid Ali there 
were mentioned, among a large number of 
other plots, plots Nos 1/1, 69, 102/1 and 260, 
In the ол whioh Farhat Ali, defendant 
No. 1, reseived from the arbitrators appear 
plots Nos. 25, 106-1, 242 and 2541. In 
respect of these two sets of plots there was a 
diserepaney between the chrttht privately de. 
Jivered to FarhatAliand Zahid Aliand the chitthi 
which these two persons obtained from the 
Court оп the 25th August 1896, Plots Nos, 
1/1, 69, 102/1 and 26) were shown in Farhat 
Ali’s chitthi while plots Nos, 25, 106/!, 

249 and 254/1 were shown in the сий of 
Zahid Ali. There isno doubt, however, that 
Zahid Ali and Farhat Ali entered into the 
possession of the plofs-in &assordanee with 
the chittht privately delivered to them by the 
arbitrators. 16 must‘also, in the eireumstances 
of the ease, be presumed that both Zahid Ali 
‘and Farhat Ali having obtained chitth’s from 
the Court were eonsoious of the dissrepansies 
pristing botween the two sets of the oh¢tthis, 
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One set was filed - 


‘plots Nos. 69,102/1 and 260. There 


(1928 


In 1911 proceedings weére started for the 
eorrestion of the village papers, the result 
of whieh was that those papers were altered 
in aesordanee with the Court chitthis. 


The plaintiff-appsllant brought this suit 
for possession of plots Nos. 1/1, 69, 102/1 
and 260 on the ground that he had acquired 
title to these plota by preroription, alleging 
that he had been dispossessed of them in 
19,5. In the alternative, he claimed posses. 
sion of plots Nos, 25, 106/1, 242 and 254/1. 
His elaim was contested mainly by the defend- 
ants transferees Nos. 2 ёо 6. The suit was dis- 
missed in its entirety by the Oourt of firat 
instanee but the lower Appellate Court haa 
given the plaintiff а desres for plot No, 1/1. 
As regards tha former set of the plots, the 
defense was that the plaintiff did not acyuira 
title to those plots by sontinuous adverse ` 
possession for 12 years. Аз regarda the 
sesond eet of plots, the defenee 
of the transferees of those plots was that 
their possession eombined with the posses. 
sion of their transferor, Farhat Ali, воп« 
stituted adverae possession, whish had run 
continuously for a period of 12 yeara as 
against the plaintiff and that they had, 
therefore, acquired title to those plots by 
preseription, This defenses as regards both 
sets of the plots hes prevailed exeept with 
regard to plot No. 1/1 as has already been: 
stated, 

I will first deal with the question. of 
вап 
ba no doubt that tha title to these plots, 
as mush as the title to the other set of 
plots, must be founded on the ohzithzs whish 
were delivered to Zahid Ali and  Farhat 
Ali by the Court on the 25th August 
1896 and with referenee to those chitthes 
it is perfeotly oloar that the plaintiff has 
no title to these plots. His ease of aequisi- 
tion of title by preseription has also, in my 
opinion, been rightly negatived by both 
the Courts below. Not only has the 
plaintiff failed to prove sontinuous advarse 
possession for a period of 12 years over 
the plots in question as found by the 
lower Appellate Court but his possession, ` 
in the sirsaumstanees hereafter to be son. 
siderad in detail, eannot Бә constituted to 
be adverse. 

. The question of bare possession by the 
plaintiff of the plots apart from {the nature 


Vel. ux Vi]. 
MAQBUL AHMAD 9, FARHAT ALI, 


and eharasteristies of is must be determined 


before taking into eonsideration the question : 


of his. right to resover the other set of 
plots. The learned Subordinate Judge on 
this question of possession has considered the 
oralevidenee in supportofit, as entirely detach- 
ed from the doaumentary evidence bearing on 
the same point, Га oritisising the oral 
evidenes һа says, “I agree with the learned 
Munsif that this evidence is not sufficient 
to prove adverse possession for 12 years.” 
After resording this finding, he adverts to 
the eonsideration of the doenmentary 
evidenee with referenee to whioh his only 
*omment is as follows:—‘The dooumentary 
evidenes, if it has any valne, relates only 
to а period of 8 years,” These 8 yeara 
sover the period bstween 1934—191i and 
‚ the evidenee with regard to that period 
" gonsista of khasvas 
bits 5 to 12). It is not disputed. before 
‘me that these dosuments furnish suffisiert 
proof of the plaintiff's possession over the 
plots in question during the. period to 
whish they relate and this I take it to 
be the result of the finding of the lower 
Appellate Court as well. 
plaintiff failed to establish his continuous 
adverse possession for a foll term ‘of 12 
years as required by law, it must be held, 


jin agreement with the lower Appellate. 
Court, that he ‘held possession of these 


plots for a period of 8 years fr 9 
to 1911, à xt. 
Having determined the question of the 
plaintiff's possession over plots Nos, 69, 102/1 
and 260, I now aome to the consideration of 
his right to plots Nos, 25, 106/1, 242 and 
254/1. It has already been shown that 
these plots had fallen within the сл: 
whieh the plaintifPs father, Zahid Ali, 
obtained from the Court on the 25th 
August 1896, It follows that the plaintiff 
has a title to these plots and has aright 
to resover them unless the title has been 
extinguished by the operation of the law 
of limitation as pleaded by the defendants 
and given effeot to by the Courts below, Ex- 
hibits 13 to 16 sre sopies of khasras 
and khataunts relating to those plots in 
respest of the years 1911 to 1915. . There 
ean be no doubt, therefore, that the plaintiff 
was in possession of the plots in question 
during that period of time, The defendants’ 
plea, however, is that they had perfested 


and khataunts (Hxhi- 


Though the. 
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“had possession of them with 
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adverse posssession of thess plots and 
eonsequently asquired title by preseription 
prior to the year 1911, Their ease must 
be taken to be that their possession 
sommenesd from the year 1896 in virtue 
of the chittht, which was delivered to 
Farhat Ali by the arbitrators. The question 
whish I have to deside is, whether the 
possession of Farhat АН and his transferees 
ean be regarded, in the eireumstanaes of 
this ease, adverse to the plaintiff, who 
admittedly had title to these plots under 
the ckziihi whieh his father Zahid Ali 
obtained from the Conxt. 

` There ise, perhaps, no legal вопверііоп 
more open to a variety of meaning than 
‘possession,’ said Lord Justice Fry in 
Lyell v, Kennedy (1). The pocition of 
the parties in respeot of the plots whieh 
they had obtained under the chittis privately 
délivered to them by the arbitrators in 
my opinion somes to this. Hash party 
was sonseious, in view of the proeeedings 
in Oourt of the 25th August 1896, that 
He had no title to the plots but that eash 
€qual воп. 
seiousness that he was entitled to hold 
possession of the plots in virtue of the 
private chitiis so long as the other party 
Held possession of his plots under the 
similar chitthis; in other woarde, eash held 
in lieu of what the other held and eaeh 
was liable to restore the plots whieh he 
held as soon as the other party delivered 
the plots whioh that party held in lieu 
of the former, The possession held under 
sush conditions is laeking in the perma. 
nent presence of the essential element 
animus domini in the soneeption of juriatis 
possession,  Aseording to Roman Law 
sneh a possession will only amount to 
detention. А person who has aequired 
possession precaris, is not deemed to have 
juristie possession. He is liable to be 
eondemned to deliver up sush possession 
to his opponent as soon as the latter is 
ready and willing to restore what he holds 
to the other. The possessory relation in 
sush oireumstanoes is imperfeet. I is 
vitiated by the duty to restore and must, 
therefore, be deemed as equivalent to 
permissive possession, Permissive possas- 
Bion does not rest barely on an expressed 


(1) (1887) 18 Q. B. D. 796 at p, 813; 561,7, Q. B, 
803; 56 L, 7, 647; 85 W, В. 725, 
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agreement by means of whioh one party. 


permits another to take possession ‘of his 
property, lt is а question of legal inferense 
from tha sirsumstaness of a particular sage, 


(S3e Sohm's Institutes of Roman Liaw by. 
Lsdlie, Sasond Edition, pages 354 and 355).. 


This oharactoristie of possession is not. 
limited to Raman Law раб із equally a 
part of the English system of jurisprndenee. 
(See Adnam v. Earl of Sandwich (2),. 
Mr. Justios Markby, in delivering the 
judgment in the ease of Bejoy Ohunder 
Baneries v.. Kally Prosonno Mcoker;ee (3), 
observed as follows: — Ву adverse possession , 
І understand to be meant possession by 
a person -holding the land on. his own. 
behalf, or some person other than the true 
owner, the true owner having a right io 
immediate possession. If by this adverse 
possession. the Statute is set rnnuing, and 
it eontinues' to run for twelve years, then. 
tbe title ot. the true owner is extinguished 
and the person in possession beeomes the 
owner,” The important words in this pro» 
nouncemerit are "the true owner having а 
right to -immediate possession.’ In the 
present ease none of the parties had a 
right to the possession of the property 
which belonged to him under the Ooart 
chitthi and. whiah was held, by the other. 
party under the private chéitht until the. 
former was: “dispossessed by the latter. The. 
maxim of law ia Contra non valeniem agere 
nulla currit prescripto. This maxim was 
applied by the Privy Counsil to the ease, 
of Diwan Manwar Ali ,v., Annodapersad 
Rat (4), In delivering the judgment of 
the Privy. Council in that. ense Sir James, 
W. Colvils observed as follows: —"Ín these, 
eirsumstances it essems to their Lordships 
that. evan if, teshnisally, the lands now in. 
question remained, pending the appeal, in, 
Semdal; there was no necessity or duty 
lying. upon the plaintiff to assert bis rights. 
in those lands until  Nasiruddin's heirs. 
were put into possession, or, at all events, 
until the rights of the parties had been, 
finally determined ne the dismissalof the 
appeal," d 


| (2) (1877) 2 9. B. D. 485; 46 L, J. Q.B. 612. 
(3) 4 0. 327 at p. 823; 2.Shome L. R. 106; 2 Ind. 
Deo. (м, в.) 207. 
(4) 7 1.4.15 5 С, 644,60. D. R 71; 4 Sar P. 0. J. 
86; 8, Suth: P. С. Ј. 697) 4 Ind; Jut. 14°; 3 Shome L 
B, 167; 2 Ind, Dec. (N. в.) 1008 (P. O). ~ 


“Trusts Act (II of 1882). 
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There is one mora: speet of this question," 
whieh may now bs eonsidered.-[ have: 
already held that the parties must be taken ' 
to bave possessed the knowledge of the 
diserepansy in tke two chitthis from. the: 
very beginning; but if itis possible to во` 
eonstrus the sireumstaness of the sase as to` 
hold that the parties were in ignoranse of 
the dissrepanay, then it would follow that’ 
both were labouring under a mistake of 
fast and whsn restoration of ons party’ 
takes plase to his original position he sannot- 
resovar from the other. without surrendering’ 
the benefit which he derived under the 
mistaken ast. This із a well-known principle 
of equity and iz, in my opinion, perfeotly' 
applisable to the fast of this easa. The 
principle is not limited only to cases of 
agreements, which are provided for by seo. 
tions 64 and 65 of the Indian Contract: 
Ast (IX of 1672) but extends even to neta 
committed under а eommon mistake of ` 
faot (Sae Story’s Equity Jurisprudenee, 
section 141). The same principle underlies 
the provisions of seotion 86 of the Indian 
The defendant, 
Farhat Ali, and sueh of his tranaferees as 
aré in possossion of plots Nos. 25, 106/1, 
249 and 254/1, bseame entitled to restore 
those plots to the plaintiff when he was 
dispoasessed of plots Nos. 69,°102/i and 
260 in or about the year 1912, The plaintiff's 
suit is admittedly within limitation сав that 
period, 

The defendant , No, ?, Bagar Ali, has 
lodged eross. objections in respeat of plot 
No. 1/1. This plot, as already shown, ia 
not in the Oourt ehstihi of the plaintiff's 
father but is in the chtitht of the defend- 
ants’ father Angnu, The plaintiff, therefore, 
has no title to it and I have already held 
that no question of adverse possession does 
arise in this ease aa amongst these persons; 
As I am going to award a deeree to the 
plaintiff for the plots whieh his father 
obtained under the Court chitihi, it is 
obvious that be must surrender the- posses. 
sion of plot Мо, 1/1 whieh does not 
bolong to him but belongs to the defendant 
Ne. 7, 

{ allow the appeal, sei aside the doaa 
of the Оопгіа below and grant a desres 
to the plaintiff for possession of plots Nos. 23 
measuring 1 bigha 13 biswas, 105/ i -measuring 
1 bigha 1 biswas, 242/1 moasucing 13 biswas, 
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and 254/1 measuring 1 bigha 1 bíswa, as 
detailed in paragraph 11 (b) of bis plaint, 
. and dismiss his suit with regard бо plots 
Nos. 1/1, 69, 102/1, and 250, Tae pleintiff. 
&ppellant;will get his sosts from the respond. 
ent No. 2 end the respondenta Nos. 3 to б 
will get their costsfrom the plaintiff-appellant 
in all Оопгіз. The sross-objestions of thé 
respondent No, 7 are allowed, as already indi: 
eated. He will get his eosta from the 
plaintiff-appellant ia this Gourt but will bear 
his eosts in the lower Court. ` 

Appeal allowed, ` 


NAGPUR JUDIOLAL COMMISSIONE&'S 
cou 


RT, 
. "S&zcoxp Оне Аррвль No, 414 or 1921. 
` April 5, 1922, 

Present:—Mr. Hallifas, A, J. О. 
BHOLARAM —DEzFENDANT-— ÁPPELLANT 
707518 
TUKARAM-—PzraINTIFE— HR zSPONDANT. 

О. P. Land Revenue Act (IE of 1917), 55,192, *229 
—Lambardar—Remuneration not fied - under s, 192 
' —Remuneration, any, whether allowable—Admission in 
rini Court, whether. affected by denial in Appellate 
ouri. 


Section 220 of the О, P. Land. Revenue Act, оЁ 
1917, continued the state of thinga existing under 
Act XVIII of 1881 in regard tothe remuneration of 
lambardars and the fact that the Deputy Commis- 
sioner did not fix the remuneration of a lambardar 
of a village under section 192 of the Act could ‘not 
disentitle such a lambardar to the remuneration. 

A party cannot deny in appeal what he admitted, 
in the First Court, 

Appeal against a desres of the District 
Judge; Bhandara, in Civil Appesl No. 50 of 
1921 desided on 4th May.2921. ` 
` Мт, D, T. Mangulmurti; for the Appellant, 

Ме, В, V. Pradhan, for the Respondent, 

- JUDGMENT,—In this suik the lambardar 
of а village alaimed from. a so sharer 
hia remuneration as  lambardar for the 
firat thros years during which the Land 
Revenue Ast, 1917, was in forae. He slaimed 
a sum equal to 5 por cant, of 


had always  bsea 


30 


haga” 
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tbe land: 
revenue of the! village, at whieh rate this, 
paid to him 
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aocording to the sixth of tho rules framed 
by the Chief Commissioner under seetion 
137 of the Land Revenue Ast, 1881, In 
the First Court the defendant never made 
even a distant suggestion of а denial that 
the lambardar was entitled to rosover & 
sum equal to 5 par sant. of the land 


revenue from him as his romuneration. Ha 
began by denying that the plaintiff waa 
eovared. 


the lambardar during the yeare 
by the slaim, bnt eventually admitted it 
and. expressly confined himself to the single 
plea that the plaintiff was not entitled to 
geb any interest. 

.(2); The beginning of the judgment of 
the First Court rans aa follows: "The de- 
fendant'a Pleader now admits that the plaint- 
if is entitled to Rs. 88.4.0 for three years 
for his. remuneration as.. lambardar, The 
only point prasssd is that no intoreat can 
Ъз claimed by plaintiff and so slain for 
Rs. 26.10.0 is denied out of Ra. 109-14.0." 
The learned Muusif went on to say that 
there was no law. debarring the plaintiff 
from getting interest and he onght to get 
it by way of damages, ав the defendant 
was shown by his own pleas to have bean 
refasing to pay, and that the rate claimed 
(2 per «eni. рэг msnssm) was поё unrea- 
sonable, | 

(3). The 
the dearea : оп two grounds. 
ground, whioh was apparently 
Bubsidiary, was that interest should not 
have bəm allowed вз no demand for 
payment bad bean made in writing, and 
to that extent the defendant sussesdad and 
the desree was modified. The main ground 
was that tha plaintiff was not entitled to 
gat aay remuneration at all as tambardar 
bssanse the: Deputy Commissioner had nevar 
fixed the remuneration for the lambardar 
of that village under svstion 192 of tha 
Land Revonus Ast, 1917. . 

(4), The learned Distriot Judge held 
that, as the defendant had admitted iu the 
Firat Court thatthe plaintiff was legally 
entitled ta recover this money from him, 
he aould not deny it in appsal, and that, 
in any oase, seotion 229 of. Ast IL ot 
1917 sontinned the state of things existing 
undor Aot XVIII of #831 in regard to 
the remuneration of lambardars, Againsk 
this the defendant has appzaled. І eonsider 
it uuuesessiry bo взу mora than toat 1 


defendant appealed against 
The sesond 


regarded as 
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agree with the learned District Judge on 
both points. The appeal is dismissed and 
tbe defendant-appellant is ordered to pay 
all tho sostas incurred in 16. 

G. в. р. & N, H, Appeal dismissed, 


LAHOBE HIGH COURT. 
Sicoxp Отут, Arrear No. 12€9 or 1921. 
November 21, 1921. 

Present :— Му, Justice Brcadway. 
YAKUB KHAN-—PLAINTIFF-—ÁPPELLANT 


UETSUS 
KARMAN AXD.OTHER£— DEFENDAKTS— 
REEPONT ENTS. 


` Pre-emptiom—Vendee associated with one having 
inferior rights to pre-empto: —Indivisible transaction— 
Appellate Court—New point. 


If a purchaser having an equal right of pre- 
emption associates with himself, in a transaction 
that is indivisible,a person with rights inferior to 
those of the pre-emptor, he is not entitled to resist 
the claim of such pre emptor to enforce his rights 
even as to his own share of the purchase. [р. 467, 
col. !. n ; р 

а the purchase-money for a sale із paid by 
the various vendees ina lump sum without speci- 
fying the amounts paid by the various vendees, 
the transaction must be regarded as indivisible, 
thongh the shares to be taken by the various 
vendees may have been specified in the deed. 
{р 467, col ).] 

Achhru v. Labhu, 48 P. R. 1907; 81Р. І, R, 1908; 
307 P, W. R. 1107, followed. 

Persons, who, by clothing their transaction in a 
partioular form, havo induced a pre-emptor to come 
forward and claim pre-emption in respect of the 
transaction as a whole, cannot be allowed to turn 
round thereafter and claim to show that their real 
intention was something quite different from that 
expressed in the sale-deed. |p 467, col. 2.] 

' Maghi v. Narain, 20 Ind. Саз. 31; 6 P. R. 1914; 
256 P. L. R. 19:3; 165 P W. R. 1913, followed. 

Zora Singh v. Jagta Singh, 82 Ind. Cas. 26:5 88 P. 
R.1917; 142 P. W.R. 1917; Irangowda v Seshaga, 
17 B. 772;9 Ind, Dec (х s.) 507, distinguisbed 

An Appellate Court should decide a new point 
raised before it, which is purely one of law and 
which can be decided withont any further evidence. 
[p. 468, col 1.] 


Seeond appeal from a deeree of the 
Distrist Judge, Attcek, at Campbellzur, dated 
the llth Marsh 192], affirming that of 
the Muneif, First Olase, Pindigheb, District 
AMtosk, dated the 27th Ostobér 1920. 

Mr. M. 8. Bhagat, for the Appellant. 

Mr. B, D, Eureshi, for tha Respondents, 
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JUDGMENT.—On the 145 of January 
1919 one Shera sold 44 kanals 15 masas 
of land, situste in Patti Said Khan, village 
Thalla, for Rs. 650 to Attar, gon of Nawab, 
Кастар, Amir and Faia, sons of Buba. 
On the 13th Jannary 1920 Yakub Khan 
instituted a suit for possession of the land 
sold by pre-emption. He alleged that he 
was entitled to pre-empt, firstly, as he 
was an owner in the village whish the 
vendses were not; sesondly, that he was 
an owner in Patti Said Khan whieh the 
vendees were nof, and, thirdly, that he was 
entitled to a share in the shamilat which 
the venüees were not. Healso challenged 
the sorreetness of the eonsideretion' stated 
in the deed, alleging that only Ra. 325 
had been paid. The Trial Court framed 
the nesessary issues, the first one being, 
“ia the plaintiff's right of pre-smption su- 
perior to.that of the defendants vandees P” 
Tho other issues related to the market. 
value, the amount paid, ete. It was found 
that Rs. 650 was the sorrest amount and 
that, of the vendesas, Altar, con of Nawab, 
was not an owner in Patti Said Khan, while 
the other throe were. It was .aleo found 
that the other grounds alleged in the plaint 
as giving tbe plaintiff a superior right to 
preempt, were rot meade- ont. The result 
wes that the Trial Court granted the plaint- 
if a dezoree for postession of № of the- 
land sold, namely, the fourth share’ af 
Attar on payment of Re, 162.8.0 and dis- 
missed the suit qua the rest of the land, 

Against this desree the plaintiff’ pre. 
ferred `вп appeal to the Distrist Judge, 
alleging that the suit qua the. zihs sbare 
of the land kad been wrongly dismissed, 
inasmush es the threo vendees who owned 
land’ in Patti Said Khan, had assosiated 
with themselves Attar, son of Nawab, who 
was nota proprietor іп that р. Reli. 
ance was placed by the appellant on Achhru 
v. Lcbhu (1) and. Maghi v. Narain (2), 
The. learned Distrist Judge held that.-the 
point raised was p new one, and that it 
sould not be gore into in appeal. While 
diseussinz the anthorities relied ор, the 
learned Distrist judge referred to Irangowda 


(1) 48 P. R. 1907; 81P. 1. В. 1903; 107 P, W. B, 


1997. Acc E 
(2) 20 Ind бав, 31: 6P, В. · 1214; 253 P. LR 
Qu s 


1913; 165 P, W. E. 1918, 
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w.-Seshapa (3) and Zora. Singh v. Jagta Singh 
(4), and dismissed the appeal. 

Against this deoeision the plaintiff has 
preferred a sesond appeal to this Court 
through Mr. M. S. Bhagat, and I have 
beard Mr. B. D. Kureshi on behalf of the 
respondents, 

‘In Achhru v. Labhu (1) it was held 
that if a purchaser having an equal right 
of pre-emption sssosiates with himself in 
the purchase а person with rights inferior 
io those of the pre-emptor, he is noten- 
titled to resist the elaim of sush pre emptor 
to enforee his rights even as to his share 
of the purshasze. The fasts in Maghi v. 
Narain (2) were vary similar to those in 
the ease onder eonsideration. There oertain 
land was sold to five persons for Re, 1,000. 
In the deed it was stated that the sale 
was to the first four vendees as regards 
four sbares and to the fifth vendee as re. 
gards the remaining fifth share. А suit 
for pre emption of the whole property was 
brought, the transaction being treated as 
indivisible and the vendor sought to lead 
parol evidense to show that the sale was 
a divisible one, 16 was held that persone, 
who, by clothing their transaction in в 
particular form, hava indueed a pre-emptor 
to some forward and elaim pre emption in 
respeet of the transaction asa whole, san- 
not be allowed to turn round thereafter 
and. elaim ‘to show that their real intention 
was something quite different, I+ was also 
held, following Achhru v, Labhu (1), that 
where the purehase-money for a sale is 
paid by the variotis vendess in a lump sum 
without spssilüsation of the amounts paid 
by the various vendees, the transaction 
must be regarded as indvisible, though 
the shares to be taken by the various 
vendees may have been spesified in the deed. 

Tn the present ease the dead of sale showa 
that ith of the land was sold to Attar and 
the remaining {һа to the other three vendees, 
The amcunt eash of the vendees was to pay 
is not spesified and it seams віевг on the 
authorities sited that the transaction ав evi- 
densed by the deed of sale was cloarly indivisi- 
ble, Mr. Kureshi urged thaé this point had not 
been spesifisally raised ín the Court balow 


(8) 17 B. 772; 9 Ind. Deo. (x. а.) 507, 
(4) 42 Ind, Cas, 243; 83 Р, R. 121755; INRP W В, 
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and had it been so raisad the vendees 
would have been allowed to lead parol 
evidense to show that the transaetion was 
& divisible one and that Attar had to pay 
a вресійв amount of money ont of the total 
ecnsideration. As to the firat question, it 
seems to me that it is not straining the 
point to hold that this question was raised 
in the plaint, although not spssifieally. 
The plaintif definitely stated that he had 
a right to pre-empt whieh was superior 
to that of the vendess, inasmush as he 
was an owner in Patti Said Khan while 
the vendses were not. Ha has suecsssfully 
shown that one of the vendees is not an 
owner in that Patti, The transastion being 
indivisible it would follow that the pre- 
emptor’s right to possession would be 
superior to that of the vendees as a whole, 
Whether or not the vendees sould be allow- 
ed to lead parolevidense to ehow that the 
male was in faet one of a two-fold eha- 
raster ів extremely doubtful, having ragard 
to the provisions of sestion 91 of the Indian 
Evidenee Aet. In any event, І would adopt 
the principles enuneiated in Maghi v. Narain 
(2) and hold that presons, who, by olothing 
their transastion in a partienlar form, have 
induead а pre-emptor to oome forward and 
elaim pre emption in respest of the transaction 
asa whole, sannot be allowed to turn round 
thereafter and elaim to show that their real 
intention was something quite different from 
that expressed in the sale-deed, The desi. 
sions referred to by the learned Distriot 
Judge do not appear to me to be in point, 
In Zora Singh v. Jagta Singh (4) the plaintiff 
had sued for pre-emption, basing his right 
on his relationship to the vendor, After he 
had led а certain amount of evidenee he 
made an applieation asking to ba allowed 
to amend the plaint by adding that he was 
a land owner іа the same Thalla while the 
vendee was not, The applisation was not 
spesifisally granted and it was held that as 
the plaint had not been amended and the 
vendess had had no opportunity of pleading 
to the amended plaint the suit sould, not be 
deereed on that ground. Ав stated above, 
even if the matter had been more spesifieally 
agsarted it would not, in my opinion, have 
bsen open to the defendants -vendees to assert 
that the transastion was not ss the sale-dead 
showed it to be. Irangowda v. Seshapa (3) 
is also not in point, Ja that ease the plaint, 
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iff alaimed to be entitled to attaeh a house 
as the absolute property of A and the matter 
was: tried on the issues whether A was the 
absolute owner of the property. The First 
Court of Appeal found that although А was 
potan owner he was в permanent tenant. 
This was held to be a setting up of an entirely 
new ease, 

Ap, in my opinion, the venders aould - not 
be allowed to prove by evidenae that the sale 
was in fact one of a two-fold еһогавівг, the 
point is purely one of law, whieh sould be 
desided without any further evidence, and 
the learned District Judge should, therefore, 
have deoided it. 

I aveordingly aceept this appeal with eosts 
throughout and setting aside the deeree of 
the Courts below grant the plaintiff à decree 
for possession of the entire property in suit, 
The balarce of the sale-money, namely, 
Re: 487.8.0, muet be deposited by the plaintiff 
. by tbe 21st January 1922, .Failing rueh 
payment, the dearee will be null and void 
and the snit will stand diemissed. 

Z. K, ÈJ. P, & Ni Н, 

Appeal accepted. 


NAGPUR JUDICIAL COMMISSIONER'S 
- COURT, 
Srooxp Civic Arpean No. 94B or 1921, 
- Marsh 3, 1922, 
Present: :=Mr. Kotwal, А, J. C. 
‘OHATARIA AND ANOTEER— PLAINTIFFZ— 
AFPELLLNIB 
versus 
DAWLAT ¿ND oraprs—DsFesDaxtz— 


REBPONDENTS. 
Minor—Trespass by guardian—Estate, when liable. 


A minor's estate is liable for the trespass com- 
mitted by his. guardian if his act was not on his 
own behalf but таз оп that ofthe minor and the 
estate of the latter had benefited by it. [p. 468, col. 
M. ms 
Appeal against the deeree of the Distrist 
.Judge, Amracti, in Civil Appeal No. 166 
tor 1920, desided on 26th November 1920, 


INDIAN. CASHES. 


E 

Messrs, А, V. Khare and К. x.  Gandhé, 
for the Appellante. 

Messrs, б. B. Parakh ard N; B. Bhawalkar, 
for the Respondents. 

JUDGMENT,—Dofendants Nos. 1 and 2, 
minors, are the sons and defendant No. 3 is the 
widow of one Dalpat, deseased, Defendant 
No. 3 isthe guardian of defendanta Nos. 1 and 
2. The plaintiff's ease ia as follows:—-Plain- 
tiff No. 2, Ganbhat, in exeontion of a deeree 
against-Dalpat, got attached and sold two Gelds 
belonging to Dalpat and purehased them 
himself, He then leaced the fields to plaint- 
iff No. 1, Ohatarie, on the 25th May 1918. 
Chataria sowed the fields, When the erops 
were ready the defendants prevented him 
from removing them unless they . were 
given half of them.  Obhataria thereupon 
under duress gave half the erops and took 
reoeipb therefor, This ‘suit is for the 
value of the erops so given. 16 is said that 
defendant No. 3 was throughout aating on 
behalf of defendants Ncs. 1 and 2, Defendant : 
No. 3 did notappesror defend the ease on 
behalf of the minor defendants Nos, 1 and 2, 
She appeared at a late stage of the esse 
and merely adopted the pleas raised by de- 
fondanta Nos, 1 and 2 through their guardian, 
the Court Reader, Defendants Мов. 1 and 2 
pleaded that Chataria held the field as 
their -leesea under a ntmbatat eontraet and 
gave kalf the srops to their mother in 
вевохӣвпсе with the terms of the eontract. 
They denied that Chafaria was a lercee of 
Ganbhat. 

The defendants! plens were not proved. 
The lower Ocurts dearecd the claim against 
defendant No, З only. In this appeal the 
only question ie, whether the plaintiffs’ 
elaim for a deeree against the estate of 
defendants Nos. land 2 on the ground that 
the estaie got the' benefit of the oropa 
taken by defendant No. 3 in their names 
should bave been ` allowed. From Sonu, 
Vishram v, Dhondu Vishram (1) referred 


'. to in Karuturi Gopalan ү. Karuturi 
Venkata Raghavulu (2) it would appear 
that if the mother acted in the interests 


of the minors’ estate and added the erops 
to that estate the estate: тора be: liable. 


(1) 28 B. 330; 6 Bom L. В. 22, 
L par 31 Ind. Cas. 574; 49, M3932 at? ps 688; «29 ET 
‚710, 
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Tha lower Appellate Court atatas that there 
ia no plea -by ‘the plaintiff that she rpally 
did во. Paragraphs 2 and 5 of the plaiat 
saffisiently make out that the mother was 
asting on behalf and iu the interast of 
the minors and that the minora have bene. 
fited by her act. There is no sugges- 
tion ia the defendants’ pleas that the 
mother had committed the trespass, if any, 
on her own bahalf and- for her own bone. 
fit ard that the minors’ es‘ate had noi 
beneStel thereby. Thera is no plea and 
no issne as regards the liability or поп- 
liability of the minors’ estate as distin- 
guished from the liability or non-liability of 
the gardian. All the pleadings suggest, 
if anything, that the minors’ estate got 
the baneSt of the crops taken by the 
mother, As, however, minors’ interests are 
eonserned, I think it necassary to remand 
the case for a detailed examination of 
the parties and trial on the points whe- 
ther the guardian was acting on  behalt 
and in the interests of the minora, and 
whether the minors’ estate benefited by 
the erops taken by her. The findings of 
the lower Courts adverse tothe defendants 
on issues, Nos, 1 and 3 will stand. The decres 
of the lower, Appellats Court is set aside: 
Oosts in this and the lower Courts will 
abide the result, 


G. B. D. Decree set aside, 


lOALOUTTA HIGH COURT. 
Овтетид Олуг Sore No. 1293 or 1916, 
January 12, 1921. 

Present: —Mr, Justise Rankin, 
DEKHARI ТВА Oo, Lro.—Puarsatier 
verius 
ASSAM. BENGAL RAILWAY Oo., тр. 


AND AROTAER— DEFEND ANTS. 

Common carrier—Loss of goods—Damages—Claim 
4n rupees—Foreign currency —Raía of euxchange— 
Date of conversion. 

A Court which can give only judgment in terms 
of on» currency can never undertake fo ensure pay- 
mentof the exact equivalent at the time of pay- 
mont of a given quantity of another currency. The 
` pate of exchangeon the day of payment may be an 
ideal, but it is an impossible ideal: the rate at the 
time of judgment'is not the ideal: it is not neces- 
sarily nearer to the rate atthe time of payment 
than the-rate of any other day. Therefore, in an 
action for damages suffered -by reason of negligence 
on the part of a common carrier, the amount of 
loss is not to be calculated at the rate of exchange 
prevailing at the date of judgment as distinct from, 
sav, the rate prevailing at the date of the breach. 

A consignment oltea, belonging to the plaintiff 
(a Tea Company incorporated in England and 
catryingon business in Assam), was lost through 


f 


™ the negligence of defendant (a common carrier) 


while it was in transit from Assam to Chittagong 
for the purpose of shipment to England, On 
plaintiff's claim for damages iu rupees, it was 
contended on behalf of the defendant that the plaint- 
iff Company being incorporated in England and‘ 
the loss caused to the plaintiff being in the first 
instance measurable in sterling, judgment must be, 
based upon such sterling sum converted into rupees 
at the rate of exchange prevailing on the dato of 
the judgment: 

Held, (1) that the fact that the plaintif Company 
was incorporated i in England was entirely irrelevant: , 

(2) that the rate prevailing on the date of 
judgment was not the rate at which the amount of’ 
damages could be measured. 


Mr. Laxgford James (with him Mr, S. M.. 
Bose), for the Plaintiff, 
Mr. A, K. Hoy, for the Sesond Defendant. 


JUDGMENT.—In this casa the question: 
arises as to the proper prinsiples upon. 


whieh the damages have to be saleulated. 

The astion was tried before me а con- 
siderabls time ago and I held the second 
defendant Company to 
plaintiffs on the ground of negligenc» and 
under the provisions of the Indian Carriers 
Aet. The plaintiff Company are incorporat:d 


in England and the question arises with 
regard to 96 paekages of tea out of a 
total sonsignment of 343. The tea was 


being carried by the defendant Company 
to Chittagong and the plain purpore of 
its carrying was that it might be shipped 
from Ohittagong to Hog'and and soli thera. 
I am relieved of having to eonsider any 
disputed fact as to whetber there із 
or ia not a mirkat for tea at Ohittagong, 
If thera was 16 may well be that the measnra 
of damages would have to b3 assessed 
according to the rates prevailing in thas 
market. But Mr. Roy for the defendan'a 
has relieved me of much unnesessary trouble 
by pointing out that, upon the faste in thi: 
case, ke has no interest sava in establishing 
that the true way of ealculating in rapes 


the damages whieh the plaintiff ean resovar 


is by taking the rate of exchange to-day, 
that is to say, prevailing at the date cf 
judgment as distinst from, let us say, the 
rate prevailing at the date of the breach. 
The exaci terms of thesubmission male by 
Mr. Roy I have already raad out, but I will 
incorporate them for sonvenienos in this 
judgment. Mr. Roy’s submission was аз 
follawa:— “Without prejudise to any right 
of appaal upon law or otherwise, E am 
prepared to assapi tae figura of Rs, 6,339.3 0 
as damages, should the following contention 
fail, namely, that the loss saused to the 


ba liable to the: 


an- 


.Plaintiff baing in the first instance measure- 
‘able in sterling, judgment must be based 
upon auch sterling sum converted into 
rupees at the rate of exshange prsvailing on 
the date of the judgment.” Mr. Langford 
James for the plaintiff Oompany says that 
‘the sum of Rs. 6,339-3-0 will aoatent his 
elients, I am, therefore, relieved, from oor- 
sidering any question as between the rate of 
exchange prevailing on 21st December 1915, 
baing the data on which this tea was 
.desiroyed by fire aud the rate prevailing one 
ior two months afierwarde, at the dote, 
‘namely, on which the tea would normally 
have ‘arrived in England and baen sold in the 
English market. The questionis confined 
“to thia—Is the rate of exchange onthe date 
‘of judgment applisable?—In support of the 
- proposition that the rate of exahangs to.day 
-is fo ba adopted, Mr. Roy has relied upon the 
fact that the plaintiff Company is incorporated 
in Englaud, To my mind that is an entirely 
. irrelevant ciraumstaces. The referense to 
English prises or the Еров market 
arises, if at all, entirely by reason of one 
or other of two faste, first, that the goods’ 
were ‘going to be 8214 in England and, 
gesondly, that there was no market at 
Ohittagong or short of England upon whieh 
damages ‘aculd ke fairly assessed. That 
. England, is thal plase, where tha Company 
was ineorporated has no bearing whatsoever. 
Mr.;R:y has els» relied upon a desision of 
ity. learned brother Mr. Justiee Buskland 
given apparantly in November 1919 in ‘a 
Suit No. 693 of 1919 batween the Deutsche 
Asiatiche Bank and D. К. Pana& Co, The 
, decision appears to have been given before 
the decisions to which I am about to refer 
and I must draw attention also to the fact 
that the case there was:a ease of debt and 
not of damages, 16 appears to have basn a 
suit on a Bill of Exsbange and Ido not 
understand that there is avy writien judg. 
mont in which the prinsiples of the matter 
san be found disenased. | 
Now, bearing in mind the question, whieh 
is simply whether or not tho date of judgment 
is the date upon which the rate of exchange 
is for this porgose to be taken, I find that 
the matter issoncluded by resent authority. 
Phere is the decisicn, in the fizst place, of 
Mr. Justiee Rcohe in the saseof Di Ferdinanzo 
я, Dimon Smits & Оо. (1) whieh was affirmed 
unepimousiy on this point by the Oourt of 
Appeal whose decision is reported ir L, En 


(1) (1920) 2 К. В, 704, . 
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1520, 2 К. В., page. 409 [Di Ferdinando v. 

imon Smits & Co, (2)]. In addition to this 
ease there’ is the deeision of Mr. Justica 
Bailhaehe in Barry v. Van Den Hurk (3) 
and there ia also the desision of Mr, Justise 
MeCardie in the case of Lebeaupin v. Orispin 
(4). At onetime, American authorities seem to 
have rendered it doubtful whether the rate 
of exchange on the date of judgment 
waa not the trua rate in the oasa of an act/oa 
for dzbt aa distinct from damages; but in 
my view, вв Mr. Jnstiss  MoOardie has 
shown, that proposition is, hot now in aseord- 
ance with the bast opinion, Ths question 
befora me is, whether the rate prevailing 
on the data of judgment is the rate арр. 
exble in a suit for damages, and as to 
that the whole body of recant authority is 
against the contention of the dafendant. 
The reasons given by Mr. Justics Bailhache 
are very sonvinsing, that the. plaintiff may. 
sue immediately a breach takes placa, that 
the damages ara then crystalized, that the 
law will in general take no account of 
nesessary delay in bringing the enib to a 
hearing. The insonvenienses of taking the 
rate es on the date of judgment are pointed 
out by Mr. Justies McJardie very forcibly. 
The desisions seem to be all ona way exaept 
for the first desision of Mr, Justice Бооһе 
in theasase of Kirsch $ Oo. v. Allen Harding 
Ф Оо. (5). That opinion was subsequently 
alfered. I wonld only add, for myself, that 
a Оопгі which oan only give judgment in 
terms of the curreney ean never undertake to 
ensure payment of the exact equivalent at 
the time of paymont of a given quantity 
of another eurrenoy. The rateof exshange 
on the day of payment may be an ideal, 
but it is an impossible ideal; the rate at 
the time of judgment is not the ideal: it 
is not nsosssarily nearar to the rate at the 
tims of payment than the rate of any 
other day. The contention put. forward by, 
the defendant Company must, I think, be: 
overruled, Judgment must, therefore, be 
given for Hs. 6,339-3-0 in terms of the 
submission made by Mr. Roy. The plaintiff 
must have his costs, 

S.D. Ord: accordingly, 

(2) (1920) 8 К. B. 409; 83 L. J.K, B. 1039; 28 Com, 
Саз, 37; 38 T. L Е. 797; (1920) W.N. 273. кл» 

(3) (1920) 2 К. B. 702; 89 L, J. К. B. 893; 123 L, 
7.719; 61 S. J. €02 36 T. L.R.608. > 

(4) (1020) 2 К. B. 714 at p. 745; 89 L, J. E. B. 
1024; 36 Com, Cas. 826; 64 S. J. 652; 86 T, L, В, 739. 


$ (5) (1919) W. N. 301; 38 T. L. R. 59 ‘affirmed om: 


appeal (1920) W. М. 73, 89 L. J. К. B. 265; 123 L. 
106; 25 Com, Cas, 174; 86 T. In B. 245, ч 
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PATNA HIGH COURT. 
f APPEAL From Oxtornst Deoies No, 79 
oF 1919, 

Febrveary 20, 1922, 

Present;— Mr, Justice Coutts and 
Mr. Justices Ross. 

Babu BALGOBIND KUMAR AND 
LOTEERS— PLAINTIFFS— APPELLANTS 


versus 
RAI BEHARI LAL MITTER  AND'CTHERS 
— Dr venpants—Resronvoenrs, 

Bengal Survey Act (V of 1875), в, 41—Setile. 
ment Oficer, status of— Official acts, presumption as 
to, legality of. 

A Revenue Officer appointed with the additional 
detignation of Settlement Officer is vested with 
the’ powers of a Superintendent of Survey under 
thé Bengal Survey Act, and has the powers of a 
Collector under section Al of that Act, and also the 
power to delegate 4 his functions under ` the 
section to an Assistant Settlement Officer and his 
order has the force of a Civil Court decree as to pose 
session |р. 472,01 1.) - 

Official acts are to be presumed to be legally 
performed, and where the jurisdiction of an officer 
is not questioned ‘in the Trial Court, it must be 

resumed that he acted within his jurisdiction, 
tp. 472, col, 1.] 

Appeal against a девівіоп of the Subordi- 
nate Judge, Bhagulpur, dated tho 31st 
January 1919, 

Messrs. О. О. Dus and Lilmohan Ganguly, 
for the Appellants. : 

Messrs. Р, К, Sen, Netut Oh. Ghose, 
Batkunth Neth Mitter, Bhagawan Prasad 
Surendra Nath Bose and Subal Ohandra Mazum- 
dar, for the Respondents. 


JUDGMENT., 

Courts, J.— This isa snit for deslaration 
of the plaintiffs’ title to, and for porsession 
of, a. sonsiderabie srea of land which is 
described in the plaint, The plaintiffs are the 
owners of village Nasun Nawaz, whieh is 
uauslly known as Gamail; the defendant first 
party are pronrietors of а villaga contiguous 
on the east of Gamail, named Hathiondba, and 
the land in dispute is on the boundary of the 
two villages, 

The plaintiffs’ өзвэ is that in the year 
1902 thera was a partition by whish thia 
land fell to their share bnt that at tha time 
of the ‘Settlement it was wrongly resorded 
in the name of the defendants, and 
that, on tha strength of this wrong record, 
the defendant first party dispossessed the 
plaintiffs aud thon aetiled the laad with the 
defendanta  sesond party.. The land is 
deseribed partly by Settlement numbers and 
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partly by Batwara numbers The Survey 
numbers ere 1414, 1415, 1416 and 1417, 
ard the Batwara numbers are 1165 and 
1168 to 1175. The land described by Batwara 
numters lies prineipally to the east of the 
land deseribed by Survey numbers and is 
eoloured red in the map filed with the plaint, 
the land deseribad by Survey numbers being 
solonred indigo. 

The suit has been deereed only in respset 
of the land deseribed by Survey numbers 
whieh is а mall portion of the whole land 
and the plaintiffs have appealed in respeot of 
ihe rest. 

It sppears that, at the time of the Cadastral 
Survey, there was а boundary dispute between 
the villages бата! and Hathiondha whieh 
was desided on the 13th June 1901 by the 
Assistant Superintendent of Survey. By thia 
deeision the boundary was  deolared 
to be a blask dotted line ACD E F 


'GHIJEKLMN OPQ В: this is the 


line whish was adcptad at the time of the 
Cadastral Survey, and it is this line whieh 
has been made the basis of the desision of 
the learned Subordinate Judge, and he has 
found that east of the line the plaintiffs have 
failed to establish possession within 12 yeara, 
and that sonsequently their suit is barred by 
limitation. 

The Assistant Settlement Offiser’s deoiaion 
being so very largely the basis of the desi. 
sion it bas been made the first ground of 
attnaok by the learned Counsel for the appel- 
lants, who contends that it was passed without 
jurisdiction. Тае learned Subordinate 
Judge treats the decision as having the 
forse of a Civil Court deeree, and the first 
point for oonsideration ie, whether this is 
so or not. 16 is admitted that if the 
order js within jurisdistion it has the forss 
of a Civil Court desree neder seetion 41 
of the Survey Ast, but the learned Counsel 
for the appellants eontende that the plaintiffs 
have not ‘established that the Assistant 
Settlement Officer had: jarisdistion, Bee. 
tion 41 of the Bengal Survey Aet (Aet V 
of 1875) says that the boundary iw бо be 
determined by the Colleator aosording to 
actual possession and "the order of the 
Collestor under this sestion shall, until 
it be revereed or modified by sompetent 
authority, have the’ forse of an order of a 
Civil Court deelaring the parties to ba in 
posession -of the land in asgirdanse with 
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the boundary as determined by the Collector.” 
The person then who has jurisdiction under 
section 41 is the Collestor,and “Collestor” 
is defined in the Ack as an Offiser who 
ia generally or specially vested with the 
powers of в. Collestor for the purpose of 
this Aoi; and “Deputy Colleotor" includes 
any Deputy Oollestor to whom the Collector 
or the Superintendent of Survey may 
delegate any of his funations under this Ast. 

Now, it appears from Notification No, 11574 
L. R, dated tha 7th December 1914, that 
a- Revenue Offiser eppointed with the 
additional designation of Settlement Offieer 
is vested with the powers of a Suporin- 
tendent of Survey under the Bengal Survey 
Aet, and it is not disputed that he has 
the powers ofa Oollestor under sestion 4l 
cf the Ast. It is also admitted that he 
' has power to delegate his functions under 
this seetion to an Assistant Settlement 
Officer; but what is sontended is, that it 
. has not been shown that in fact there was 
delegation in the presen ease, 

The contention is,in my opinion, without 
forse. The point'is an entirely new one 
taken for the first time in appeal before 
us,. The delegation must have been by an 
offiee order and if the objestion had been 
taken at the trial stage it would have 
been a simple matter to produse the order, 


or, if the order were destroyed in the 
ordinary sourse, as is probable, , to have 
` examined witnesses. We are precluded 


from taking sush evidence at the appellate 
stage and it "would, in my opinion, be 
improper and unfair to remand the sese 
on this ground. Tho ordinary rule of law 
is that offisial sats are to be presumed to 
be legally performed and in the present 
eate the jurisdietion of the Assistant 
Settlement Offiaer not having been questioned 
in the Trial Court, it must be presumed 
that he acted within his jurisdiction in 
passing the order of the 13th June 1t£04. 
This being so, his order has the foree of 
a Civil Oonrt deeree as to possession, so 
that in regard to all the land west of the 
boundary line laid down by him it was in 
possession of the plaintiffs on the 13th 
Juno 1904 and all the land east of that 
line was inthe possession of the defendants. 
The present suit was filed on tla 27th 
of June 1916, so tkat.the plaintiffs were 
Rot}iin. possession of the land east/of the 
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boundary- line within 12. years of the 
filing of the suit, and their suit is barred 
by limitation in respest of this land unless 
they oan establish that they had вїпвө 
that date dispossessed the defendants. Mr. 
Das, the learned Counsel for the appellante, 
frankly admits that he has not established this, 

I may note. here that in addition to the 
order of the Assistant Settlement Offiser 
there is a mass of other evidense, both 
oral and documentary, to show that before 
the time of the daeision of the boundary 
dispute and at thet time, the plaintiffs 
and defendants were in possession of the 
land as therein defined. This evidence has 
been very sarefully considered by the 
learned . Subordinate Judge but in view of 
my finding that the order of the Assistant 
Settlement Ofiser has the effect of в 
Civil Court deeree as to possession, it is 
попєсэввагу to do mere than, say that I 
fully agree with his finding that on this 
evidence the plaintiffa were elearly not id 
possession even before the date of that order. 

The only. other question then is, where the 
boundary dispute line, which is the same 
as the Oadastral Survey line,. runs. Te 
assist us in this, we have four maps, the 
map attaehed to tbe plaint, the boundary 
disprta map, the Ondastral Survey map and 
a map prepared by -a Commissioner for 
the purposes of this sase, The learned 
Subordinate Judge has dieearded the 
Commissioner's map, beeause he saya. it 
started from a doubifal point, In this he 
appears to be ocorrest, but so far as the 
line of the Cadastral Survey shown by him. 
on the map is concerned, it corresponda 
very slosely to-the.plaint map in aseordanse 
with whieb the desree has been passed, 
and both agree very slosely with tke 
Cadastral Survey map and the boundary 
dispute map, It is in ascordanse with the 
plaint map that the decree has been passed, 
and, aseordingly to this, plots, Nos. 1414, 
1415, 1416 and 1417 of the oddastral 
Survey have been desreed in favour of the 
plaintiffs, This is correst во far ds it 
goer; bnt it із eontended by the learned 
Counsel for the appellants that it does 
not go far enough inasmueh аз it would 
appear from the Cadestral Survey map, 
tke boundary dispute map, and the Com- 
miseioner's map, that there is в portion of 
land within " баша: whieh will inelude 
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some portion of Batwara plots Nos, 1173, 
1174 ‘and 1175, in regard to whioh the 
plaintiffs’ suit has failed. 

Now, it appears from tbe order of the 
Assistant Settlement Offiser in the boundary 
dispute: that certain plots Nos. .83 to .87 
in the map prepared by him are within 
Gamail, and on а ‘сотрагівоп of this map 
with. the plaint map, it would oertainly 
appear that this eontention has some foros, 
Without, however, having the line re-laid 
it ig impossible to definitely say whether 
. this is so or not, and the diffisulty . is 
that, the question does not appear to have 
. been eonsidered in the Trial Court. It is 
suggested by Mr. Sen for the respondénta 
that, even if we assepted the fast that this 
was so, it does not definitely settle . tke 


matter, besause the order of the Assistant. 


Settlement Offiser is dated the 13th June 
1904, whereas the sait was filed on the 
27th June 1904 and there might have 
' been dispossession within the fourteen days 


intervering between the 13th of June and. 


the 27ih of June 1904, I do not propose, 
at this'stage, to express any opinion on 
this point, but I think that if it were to 
.be found that any portion of the Batwara 
plots Nos. 1173, li74and 1175 was included 
_within Gamail at the time of the boundary 
dispute, it would have a very eonsiderable 
bearing ou the ease so far as these lands 
are soneerned, 216 is nesessary, therefore, to 
have this matter eonsidered, 

In the result, then, the appeal is desreed 


to this extent only that the suit is 


, remanded for a deeision whether any, and,. 


if so, what, part of the land enslosed by 
the letters: M N O.P Ө Боѓ the map pre- 
pared in the boundary dispute — (Ex. 
hibit Bl) is elaimed in the plaint, and if 
so, whether the plaintiff is entitled to.any, 
and what, relief in respest thereof. Costs 
will abide- the result. Both parties will 
be entitled to adduee evidenee in regard to 
that portion of the suit whieh has been 
remanded, 
Ross, J.—I agree. 


W. 0. А. 
Appeal decreed. 


CALOUTTA HIGA COURT. 
REFERENOE UNDER SEOTIOX 51 (1) 
OF THE Ixnpran Ixcome Tax Aor, 1918 
January 17, 1921. 
Present :—Sir Lanselot Sanderson, KT., Chief 
Justioe, Mr. Justise Teunon and 
Mr. Justice Rishardson. 
CALCUTTA TURF OLUB 
versus 
SEORHTARY or St ATE vor INDIA. 
Excess Profits Duty Act (X: of 1919), ss. 2, 3—Turf 
Olub—" Adventure or concern in the nature, ‘of trade’ 
—“Business”—Ezxcess profits duty, liability to pay — 
Test, 


Where a Turf Club admits the public to its stands, 
paddocks and enclosures on race-days, on pay- 
ment of entrance fees or gate money; allows persons, 
who are not members of the Club, to enter horses 
for the races which it conducts, on payment of 
entrance fees; allows book-makers to carry on their 
calling in its enclosures on payment of license 
fees; allows persons, who are not members of the 
Club, to make bets. through its totalisators and 
takes a commigsion, the Club carries on an “adven- 
ture orconcern in the nature of trade” within the 
meaning of section 2 of the Excess Profits Duty 
Act, and consequently carries on а “business” 
within the purview of section 3 of that Aot, in 
respect of the sums received under the foregoing 
heads, and is liable to pay excess profits duty. The 
ultimate destination of the surplus, if any, received 
in respect of these matters, is immaterial. The 
test is, whether the moneys were received by the 
Club from non-members of the Club and in exchange 
for something which is given by the Olub, and in 
respect of which profits are made [p 477, cols,1 &2,] 


Referenee made under seation 51 (1) of the 
Indian Income Tax Ast, 1918, by the Board 
of Revenue. 

Mr. S, R. Das, («ith him Mr. L, P, Е, 
Pugh}, for the Royal Oaloutta Turf Olab. 

Mr. N. N. Sircar, (with him Mr, N, Gos. 
wami), for the Sesretary of State, 


JUDGMENT. 
SanpzRsoN, О. J.— The question whieh has 
been referred to this Oourt by the Board of 
Revenue, as the Ohief Revenue Authority, 
is whether the Royal Oaloutta Turf Olub is 
liable to  exsess.profita duty under thé 
Exeeas Profits Daty Ast of 1919. The ease 
was stated at the instanea of ‘the Royal 
Calcutta Turf Olub and it is as followa:— 
"in this ease, an applisation haa been mada 
by the Sesretary of the Royal Oalentta Tarf 
Olub, on behalf of the Olub, to the Board of 
Hevenue, as the Ohief Heverus Authority, 
‘ander éeetion 51 (0 ot the кена Tneome Tax 
ш 1 


474 


INDIAN OASRS, 


[1928 


OLLOUTIA TURF OLUB 0, SRORBYARY OF STATE FOR INDIA, 


Aet, 19.8, whieh has been made applicable 
to exeess profita duty by sestion 15 of the 
Excess Profits Duty Aet, 1919, with the 
modifisations preseribed by rule 31 of the 
Ехввва Profits Duty Rules, 19:9, for a ease 
to be stated on the question whether the Olub 
is liable to exeess. profits duty. It appears 
from the Colleétor's resord that the Olub was 

' певеввей to ingome tax for the first time in 
1918 and the Olub’s liability to ineome tax 
is тоў disputed, but it is contended that its 
ineome does ‘not inslude any profits of a 
business, within the meaning of the Exeess 
Profits Duty . Aot, The grounds for this 
eontention are set forth in a statement of ease 
annexed to the Club’s applieation, whieh also 
seta forth the sources of the Clab’s ineome. 

“tn the Board’s opinion, the Club ів liable 

to exsess-prcfits duty in reapeot of the follow. 
ing sonrees of income, in во far as the sums 
reesived under these heads are not paid by 
memters of the Club :— 


“Entranse fecs to the stand, paddosks ard 
enelosuree, or gate money. 

"Entranse fees paid by owners of hortes, 

"Book. makers! license fees. 

* Percentages cn the totalisators. 

“Percentages on sweeps on the Derby and 
St, Leger, 

“The sare appears to the Board to be 
parallel to that of the Oarlisle and Silloth Goif 
Olub v. Smith (1). That was a ease in whioh 
a Golf Club admitted persons othe: (han its 
members, without diserimination to play gelt 
on its ground on payment o! eeriain fees, and 
it was held by the learned Judge who tried 
the ease in the frst instance, as well as by 
the Court c£ Appeal, that the fees received 
from such vieiters were insome of an adven: 
ture or sonsern in the nature of trade. The 
Royal Oaleutta Turf Olub similarly admits 
the public to its stands, paddoeks and enolo- 
sures, on rase ‘days, on payment of entranes 
fees, or gate money; allows persons, who are 
not members of the Club, to enter horses for 
the rases whioh it condustr,-on paymert of 
entranee feos ; allows book-makers to eerry.on 
their calling im its enelosures on payment of 
license fees; allows persons, who are not 
merabers of the Club ta make bets throughéits 
totalisators, and to buy tiskets in the sweep- 


: “a (1912) 2 К. B. 177; 81 L. J. К. B, 681; 106 
Ja T, 578; 25 T. D. В. 252; 6 Tax, Cas, 48, i 


stakes on the Darby and St, Lager rasos боп. 
dusted by it. Whether the reoeipta from these 
sources yielded a profit, after  dedusting. 
expensss properly shargeable against them, 
in the assounting period on whish exeeas-- 
profits duty is leviable, isa question of fast 
for determination by the Collestor. 

"The fast that the members of the Оа) 
do not derive pesuniary profit from: its 
operations and that а part of its insoms is 
devoted to sharity, do nof, the Board thinks, 
affaat ita liability to exsoss-profits duty." : 

Ths opinion of the Board waa that tha 
Club was liable to өхзэвѕ-ргойів daty. -ia 
respest of the following sourags of insoma in 
so far as the sums reaeived under these heads 
were not paid by the members of the Olab: 

(i) Entranes fees to the stand, paddoeks 
ani enslosures, or gate money. 

(ii) Batranea feas paid by owners of horaes, 

(а) Bock makers’ license fess, 

(iv) Percentagas on the totalisators. ` 

(о) Peresntages on sweeps on the Derby 
and St. Leger. 

lt wasstated by the learned Oounsel for 
the Royal О |leatta Turf Club, Mr. S. R -Ds, 
in opening the Referanee, that he autisipated 
that the last head would not now be relied 
upon by the Crown and the learned Coansel 
who appeared as Junior Oonnasl for- the 
Orown has just informed us that he is in- 
stroated not to press that item, Oonsequent-: 
ly, this Referenoe may be taken as if the’ 5th 
item was strusk out, ‘We hava, therefore, 
to deal with the first four items whish I hava 
mentioned. It is to be noted that the Board 
stated that if it ware desided that the. 
Royal Oaloutta Turf Olab were liable to 
exsess profits duty there  wonld still ‘be 
the question whother the ressipts from 
the  sourees whieh I hava mentioned, 
yielded а profit after dadusting expenses 
properly  shargeible against them іп. 
the aceounting period, on мһс ex3ass- 
profits daty was leviable, and that that would 
Ъз a question of fact for determination by tha 
Collector. Therefore, the only. question 
which this Court has now to determine is 
whether, on the facts of this sass, the Royal 
Caleutia Turf Club is liable to exaess prota 
duty, if there ba any exaess profits in газрэ26 
of the four heads, Whether any profits will 
be assessable to that duty will still remain & 
question whieh will have to be investigated 
by the Collector, 
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The objests of the Olub are set forth at 
length in the ease whieh the Turf Club 
submitted and the material portions may be 
stated aa follows :— 

“The present large operations of the Olub 
are the result of a gradual development. 
The:propristors of the Club are the present 
members, none of whom derive or ever have 
derived any  peeuniary ‘profit from the 
operations of the Olub. 


“The objects of the olub are the sontrol 
and eneouragement of Rasing, the sonduaet of 
the Caleutta Rases, the ensouragement of 
sountry-bred horse breeding, the somfort and 
seonvenienee of the members of the Club and 
the general publio attending the rases in 
Caleutta and subsidizing of up-eountry meet- 
ings." 


After setting out the history of the Ciub 
and stating that, originally, there were 
Stewards of the rases distinet from the Turf 
Olub Stewarda, the ease prosssde: “Gradually 
the Tacf Club Stewards appear to have 
assuméd gontrol not only of the Olub but 
also of the raeing in Caleutta and gradual. 
ly—how is not known—of up-souutry raee- 
meetings." From 1880 there has been a 
eontinuous insrease in the popularity of 
rasing whieh produees more funds. Book- 
makers have beenlisensed and totalisators 
provided, both of whieh form a sourse of 
revenue, 


“Considerable amounts have been spent 


on improving the  rase.conrse, building 
ttands and. the’ stakes and  eontri- 
butions hava been inereased. In 147 


а lease was obtained from Government 
of the rase sourse and enslosures st a 
nominal rental. No ineome has been 
retained beyond the sum oonsidered advis- 
able as a reserve to meet spesial expen. 
diturein sonnestion with resing. The Club 
has always'made sonsiderable sontributions 
to eharities, but during the war the expen. 
diture on raeing was kept as low as possible 
and sertain nesessary renewals and improve- 
ments were held baek, so that there might 
be as large в surplusas possible. Donationa 
to war sharities wera made to the amount 
of sueh purplusand the whole of this was 
given away in eharity. The donations of 
those yeara do not forma eorreet guide ёо 


the Olub’s surplus in other years as ordinarily 
the expenditure would have been largely 
inereased, A Club.house has been held on 
lease sinee 1891, but in tbe year 1919 it 
was found that the sesommodation for 
the о за establishment was insufficient and 
in view of the risivg value of Oalentta pro- 
perties it was thought advisable to secure 
the Olub’a position by purehase of рге: 
mises in Russell ваё. A vary large 
clerical staff is employed by the Olub in 
addition to the offcial staff and labour. 
Ав before stated, 16 has been the poliay of 
the Olub to spend its annual receipts, after 
Suitable charitable paymentr, either on ine 
ereased stakes and contributions and in 
improvamente, all with a view to the 
benefit of rasing generally. During the 
warthe polisy was to save as mush as 
possible, and giva the amount to sharities. 
Oertainly, einga the year 1850, no member 
of the Club bas ever reaeived any peauniary 
benefit. No profits have ever been divided.’ 
It was then submitted os follows: “It ig 
impossible to вау that a Olnb whieh has 
never sought to make a profit and of whieh 
the members have not derived aad do not 
seek to derive any peouniary benefit, earries 
on a business as desaribed inthe Aot or at 
all, It is clear that its operations are 
not trade, eommereo or manufastnre, nor 
have they the remotest resemblansa to 
apy of these deseriptions, 16 is understood 
that it has been proposed that it sbould be 
desided whetherthe Olnb earries on a buai- 
ness before undertaking the somewhat eom- 
plieated problems of aceountansy to ascertain 
what are the profits, if any, liable to exeess- 
profits duty and ascsordingly this statement 
of the ease is submitted for consideration 
with a view to show that theOlub is not liable 
to exeess profits duty.” 


The question dependa upon sestion 3 of 
the Exoess Profits Daty Aot whieh ia as 
follows: ‘This Ast, shall apply to 
every business (other than the businessea 


‘specified in Sehedule I) whieh is, duricg avy 


part of the assounting period, either carried 
onin British India by avy person, or owned 
‘or carried on in any plese in India by а 
person ordinarily resident in British India." 
In order to cee what is meant by the word 
“ Е n 

business," referense muat bo made to 
вевіїоп 2 of the Aet. There we find that 
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business" ineludes any trade, eommeree or 
"manufaeture-or any adventure or soneern in 
‘the nature of trade, sommerse or manuíasture. 
‘The question whieh we have to deside ів 
whether, on the fasts of this case, and by 
reasons of the sums reseived by the Club 
from persons who are nob members of the 
‘Olub, in respect of the frst four heads set 
ont in the Reference, the Club ean be said 
to be sarrying ` оп "business" within the 
meaning of ssetion 2, On the one hand, the 
.léarnd Counsel Mr. S, R, Das and Mr. Pugh 
"who appeared for the Royal Truf Club 
argued that the definition of "business" in 
‘gestion 2, was an exbaustive definition and 
that the word ‘ineludes” must be read as 
being equivalent to "means and ineludes.” 
On the other hand, Mr. Sirsar on behalf of 
the Crown argued that "insludes" means 
"includes" Our attention was drawn to tke 
fact that in other definitions whieh are to be 
found in seation 2 the word “means” is 
used; for inatanse, "aesounting pariod means 
the twelve months ending on, etc.; ‘Chief 
-Revenue" authority meins the Board of 
Revenre; "pressribed" means presoribed by. 
rules, The learned Counsel for the Crown 
‘further argued. that if the definition of. 
“business”? in eestion 2 was intended to be 
exhaustive, then there would be no reason for 
the insertion in Sshedale [ of the Ast, of 
‘the sesond and third instanses which are 
‘given in the. list of “exaepted business” 
in that Sshedole. In my judgment, itis not 
neaassary for us to deside the question 
whether the definition of “business” in 
‘sestion 2 is exhaustive: and, indeed, ths 
léarned Counsel for the Crown did not invile 
us to: deside that question, for he said that 
he was sontent to base hia ease upon the 
eontention that the Royal Oaleutta Turf 
Olub were carrying on either a trade or an 
adventure or eoncern in the nature of trade. 
In my judgment, the sontention of the Orown 
‘is eorrest; consequently, it is not nessssary 
for ns to decide whether the definition of the 


a at „ * . . H n 
‘word "business" in sestion 2 ia exhaustive or 


mot. 


‘gi The opinion of the Board of Revanne was 
based upon an Bnglish ease Coritsle and 
.Sillot^ Golf Olub v, Smith (1) whieh in the 
“first instanee was desided by Mr. Justice 
‘Hamilton and afterwards by the Court ‘of 
‘Appeal, whioh upheld the judgment of Mr, 
ryan мэш Дл ы x ue 
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Justices Hamilton [Carlisle and Silloth Golf 
Olub v. Smith (2)]. It ів true that that is.a 
desision upon the question whether the Gt 
Club was liable to pay ineome tas, bnt the 
desision was іо a large extent based upon 
the sonsideration of the qusstion whether 
the Gaif Olub was serrying on business" 

within the meaning of the Income Tax Ast, 

1249 (5 & 6 Viot. e. 35), Sehedule D of 


“whioh spesified "The duties to be oharged in 


гәзрәзі of any trads, manufasture, adventure 
or consern in the natura of tradet ‘hot 
contained in any other Sshedale of the Aat.” 
These words, it will be saen, baara slose 
resemblance to the words which we have to 


eonstras. -The fasts may bs taken from the 
head-note: “The appellants, an ‘ordinary 
members’ Golf Club, acquired land under 


a lease froma railway oompany and laid ont 
a golf eourre ard erected a Club house 
thereor. Ia addition to the members of 
the Club, who were entitled on payment of 
an annual subssription to play on the 
links and to other privileges for the eurrent 
year,& considerable number of visitors were 
permitted to use the Olub premises and to 
play on the links in assordanes with a 
provision contained in tha lease whieh 
required the Olub to allow sush visitora to 
play on payment of eertain grean fees, Tha 
total annual expenditnr) inaurred by the 
Olab in maintaining the links in a propez 
eondition for play exeseded the total amonnt 
of fees reseived from visitors. It was held 
by the Ooart of Appeal that the appallants 

were carrying on an enterprise whieh waa 
beyond the seope of the ordinary funetions 
of the Olub, and as to whieh separate ааааппбв 
might бә Көрі вэ аз to аввегбаіп . whether 
there were any profits, and that any profits 
derived from the visitors’ green fees were, 
therefore, taxable under Sshed 11е D of the 
Іпвоте Tax Ast,” 

The learned Master of Rolls in the ooarse 
of the judgmont said as follows : “It aeems 
to me that there is a real ~ differenaa batweon 
moneys reesived from members, and applied 
for ths benefit of members and moneys 
ressivol by the Olub from strangers, I 
sannot draw any distinotion between 
gate moneys, which might be, and I believa 
sometimes are, rescived by a Golf Olub, and 


(2) (1913) 8 K. B. 75; 811. J. KjB.837; 108 
LT. 785; 11 L. G.R. 710; 5. Tax Cas. 198; 57.3, A. 3584 


tay haa faucets 
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green moneys. In each nase the Club would 
be assessable,” 


Lord Justiee Buskley said: "If ib were 


nesessary (whieh it is not) to deside whether . 


the Olub were earrying on ‘an adventure or 
&oneern in the nature of trade,’ І am of 
opinion that they were. To determina. this 
queation it ia not the charaster cf the person 
who ваттіев on but the obaracter of the 
sonoern whieh is sarried on that has to be 
regarded. Ifaland-owner laid down upon 
his land а ‘golf sourse and charged fees, for 
admission and user—if, that is to say, the 
links were a proprietary golf links carried 
on with a view to profit—there ean be no 
question but that the proprietor would be as- 
sesaable,”’ 

Lord Justise Kennedy said: “Bat upon the 
fasta appearing in the onse, it appears to me 
that this Olub is really earrying on the 
bosinees of supplying to the publie for 
reward a recreation ground fitted: for tha 
enjoyment of the game of golf, and that the 
reseipts derived from this business are in the 


nature of profita and gains in respeot of whieh 


it is liable to assessment for ineome tax." 
‘In my judgment on the fasts of this ease, 


‘the Royal Oalsutta Tarf Olub is oarrying on 
“tha business of supplying to the publia for 


re 


roward a ground fitted for the purpose of 


' racing— some portion of the publis use it for 


the purpose of racing their’ horses, namely, 
the owners of rase horses ; other members ‘of 
thé publie use it for the purpose of sarrying 
on their business, namely, the book makers 
who resort thereto under lisenses ‘whieh are 
issued to them for reward by the Royal 
Caleutta Turf Olub; other members of the 
publie use it for watehing the races and for 
the рпгровэ. of "betting on the races. All 
these, asoording to the onse presented to us, 
рву money to the Olub either in respest of 
entrance fees at the gates or in respest of feos 
for the entries of horses in the rases or in res- 
pest of lisenses issued to book makers or in 
respest of the commission which istaken by the 
Club from the totalisators. In my judgment, 
upon the fasts stated in the ease submitted 


.to the Court, it must be held that the 


Royal Caloutta Tarf Club is sarrying on an 
"adventure or ёопеегп in the nature of trade” 
6nd eonsequently isearrying ona “businessa” 
within the meaning of sestion 3 of the Act, in 
respeet of suma reseived under the first four 
bends mentioned in the oars, from persons 


other than members of the Оа. 

An argument was founded on an observa- 
tion made by Hamilton, J., in the Trial Court 
Oarlisie and Silloth Golf Olub v. Smtih 
(1). “Strangers,” said the learned Judge, 

"are admitted to the Olub house as well as 
to play upon the sourse and that aeems to me 
a feature outside the ordinary esope of that 
which this Olnbis found to be, namely, en 
ordinary bona fide membara’ Olub,” [t was 


said that the enterprises of the Tarf Olab, 
from whioh it derives a profit from the 
publie, were all within the воорә and 


purpose of the Club, whieh is to ensonrage 
horse-rasing, If that be 80, the Turf Olub 
differs all the mure from an "ordinary bona fide 
members’ Olub" and the present oase, there. 
foré, is an a fortiori 0880. ` 


' It only remains for me to deal with ong 


other point whish was raised by the learned 


Counsel for the Olub, and that is that the. 
members of the Olub have not and do not- 


receive any profit ont of the transaetions 
whioh are carried on by the Olub, and that, 


_the admitted surplus has been, and is, used for 


the purpose of subsroibing to eharities. 
It does nof seam to me material what ів 


the ultimate destination of the surplus, if 


апу, whieh the Royal Oaleutta Turf Club 
receives in. respeat of these matters. 


the Club from non-membors of the Club and in 
exchange for something whish із given by the 
Olub and in respeot of which profit is made, 

-For these reasons, in my judgment, the 
answer to this Refersnes should be that the 
Olub is liable to exeess-profits daty,if upon the 
8esocunts being taken, there be апу excars 
profits upon which the duty is leviable in 
respest of the following souroes of insome, in 
во far an the sums reseived under these heads 
are not paid by members of the Olub; namely, 
(т) eniranse fees to the stand, paddosks and 
enelosures, or gato. money, (i) Entranse fees 
paid by owners of horses, (iii) book-makers’ 
lisenae feos, (20) psroentage on the totalísa.. 
tora. 


The Royal Oaleutta Turf Olub must pay. 


the sosis of this Referense, We direct 


that & вору of our judgment bs sent t3 the. 


Board of Revenue, 
TEgUNON, J,—I agres, 
Ridaarpsox, J,—I agree. 
W. С. А. 
Reference anewsred, 


The 
test is, whether the moneys are received by’ 


a 
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LAHORE HIGH COURT. 
Srcoxp Олуг, Aperat No. 1000 or 1917. 
Ostober 28, 1921. 
Pressni ; —Mr, Justice Abdal Raoof 
and Mr, Justise Campbell. 
Тнв Figu or Rat Bahaiur HARJI 
MAL-MELA BAM, ru20UGH 
JOG RAJ, ranın MANAGER— Devenp:xt 
— APPELLANT 
tersus 
Tur Figs or KIRPA RAM BRIJ LAL, 
тнвоосв NARINJAN DAS, MANAGER 
— PLAINTIFF, AND THE Firu or SUKH 
DEV BAKHSH, raeroven BHAIRON 
PARSHAD— DEFENDANT — 
. RERPO“DENTS. 
Partnership—Accounts, partial— Dissolution. 


In regard to suits by one partner against 
another for а partial account, the general rule as 
applied i in India, is that if the account is sought 
in respect of.» matter, which, though arising out 
of a partnership business, or connected with it 
does not involve the taking of general accounts, 
the Court will, as a rule give, the relief applied for. 
16 will be for the Court to determine under what 
circumstances it will be equitable to order a 
partial account, having regard to the rights of the 
parties under the contract There is no rule of law 
now in force that а partial account can be ordered 
only under exceptional circumstances. [p 479, col, 


2. 
Where а partner withholds the profits of а con- 


eorn from з member of the firm, the partner 


excluded from the profits may bring в suit for an 
account and for-his share of the profits, and such a 
suit cannot be dismissed for the reason that the 
plaintiff does not olaim a dissolution. [p. 480, col. 1.] 


' Second appeal from a deeree of the 
Distries Judge, Lysllpur, dated the 7th 
February 1917, modifying the preliminary 
deoree passed by the Senior Subordinate 
Judge, Lyallpur, on the 11th Marsh 1916. 

Lala Мой Sagar, R. S8. and Dr. Nand 
Lal, for the Appellant. 

Bakhshi Tek Ohand, for the Respondents, 


` JUDGMENT,.—This seoond appeal has 
arisen ovt. of a suit for asoounts. The 
following faots will disclose the nature of the 
suit:i— 

Three firms, namely (1) Kirpa Ram. Brij 
Lal, plaintiffs (2), Rai Bahadur Harji Mal. 
Mela Ram, defendant No, 1, and (3) Seth 
Sukh Dev Bakhah, defendant No. 2, by a 
deed dated the 19th Ostober 1913, agreed 
ġo pool a certain portion of the insome of 


- 1913 up to the 20th October 1916, 


their respestive ginning and pres faatories, 
As regards both the faatorisa one doeument 
was exeoufed, but it ia apparent from the 
dosument that there were two separate 
agreements relating to the ginning factories 
and the press feetorios respestively. The 
agreement relating to the press pool was for 
three‘years sommeneing from the 20th Ostober 
It was 
provided, however, that any partner would 
be at liberty to dissolve it by giving notiee on 
the 15th June of any year, The agreement 
as to the ginning faotories was for two years 
sommensing from the 14th Oatobor 1913 and 
ending on the 14th Ostober 1915 with liberty 
to dissolve it by giving notiee on tbe 15th 
June 19:4. On the 15th June 1914 the 
‘plaintiff factory gave notise dissolving the 
ginning pool expressly stating therein 
that the press pool would oontinue. The 


‘plaintiff states that the press pool sontinued 


assording to the agreement, but the defend- 
ant No. 1 by his sondust put an end to it on 
the 15th June 1915, The plaintiff firm, thore- 
fore, instituted the present suit on the 13th 


-Oetober 1915 for the settlement of part- 


nership aesount of the press pool from the 
15th June 1914 to the Lith June 1915. 


The defendant No, 1 resisted the suit, on 
the allegation that by the notiae of the 15th 
June 1914 both the ginning and press pools 
were’ dissolved, and that, therefore, the 
plaintiff was not entitled to sue for the 
cettlement of aesount for the period between 
the 15th June 1914 and, the 15th June 1915, 
In the alternative, he pleaded that even if the 
press pool was not dissolved the plaintiff was 
not entitled to sue for a partial settlement 
of aseount without suing for the dissolution 
of the partnership and that as he could not 
sue for the dissolution of the partnership 
during the term of the agreement, the suit 
was premature, 


The Court of firat instanse held that the 
noties of the 15th June 1914 did not put an 
end to the press pool, as it was expressly 
mentioned in the notiee that it was to eon- 
tinue. The Court also held that neither by ` 
the sonsent of the partners nor by the воп. 
duot of the defendant No. 1 was the partner. 
ship dissolved on the 15th June 1915 as 
alleged by the plaintiff. As to the right of 
the plaintiff to maintain the ouit for a partial 
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settlement of aesounts during the sontinu 
anes of the partnership the Court held that 
as the eesounts for the season 1914 15 sould 
be settled withont reference to the acsounts 
for the season 1915 16, the suit was main- 
tainable, A preliminary desree under Order 
XX, rule 16, Civil Prosedure Code, was 
aesordingly passed by the Trial Court tor the 
setifament of assounts of the press pool for 
the season 1914-15. 


Against thia deorse both parties appealed, 
The defendant's appeal impugned the deoree 
. of the Trial Oonrt for the settlement of 
accounts, and reiterated the objestions re- 
lating to the maintainability of the suit. 
` The pleintiff'a appeal ehallenged the desision 
of the Trial Court relating to the sontinuanse 
of the press pool, and maintainsd that tha 
partnership had been diasolved by the eon- 
dust of defendant No. 1 on the 15th June 
1915. The lower Appellate Court assepted 
the plaintifi’s appeal and modified the pre- 
liminary deorse of the lower Oourt by dealar- 
ing that the partnership had dissolved on the 
15th June 1915, and that the assount waa to 
ba taken from the 15th Jane 1914 to the 
15th June 1915, The other appeal on the 
' above findings necessarily failed and was dis- 
missed with sosts. 
' The defendant has вота up in’ sesond 
^&ppeal to this Court and it has been eontend- 
ed on his behalf that the finding of the lower 
Appellate Court to the effest that the part. 
nership as to the press pool had dissolved on 
the 15th June 1915 by the condust of the 
defendant No. 1, was arrived at without any 
evidenss. The learned Judge of ths 
Court below has resorded the following find- 
ing:— А 
' “tt is quite obvions that the plaintiffs only 
dissolved the sotton ginning pool and поб the 
press pool, The oondust of defendant. No. 1 
showed quite elearly that he intended that the 
press pool should also be dissolved. Ho did 
not give notice as required by the agreement, 
but his conduot was equal toa notiae. Suah 
natisa could only have eíffest from 15th June 
1915 and not earlier. So I hold that the 
sotton pressing pool muat be eonsidered as 
dissolved on 14th June 1915." 


The finding as to the dissolation of the 
pron pool partuership on the 15th Jane 1915 


is based almost entirely on the sorrespond^ 
өпсө between the parties. We have examin- 
ed the letters, Exhibits P4, Pd, Рб, P7, РЗ, 
P8, P10 and P11, but we have failed to find 
anything in those lettera, whieh may support 
the finding of the learned Judge. in our 
opinion, there is no evidense in support of this 
finding. We sre, therefore, eonstrained to 
hold that the finding of the First Court was 
воггевё and that the press pool partnership 
continued and that it was not dissolved either 


by the  notiee of the 15th June 1914 
or by the soudust of the defendant 
No. 1, 


The only question that remains for deter. 
mination ia whether, having regard to the 
fast that at the date of the institution of the 
suit the partnership had not dissolved, the 
plaintiff was aompetent to sue for a partial 
settlement of aseounts for the season 1914.15, 
In the sase of Karri Venkata Heidi v. Kollu 
Narasayya (1) it was held that 

In regard to suits by one partner against 
another for a partial aesount, the general 
rule as applied in India, is that if the assount 
is sought in respest of a matter whieh, 
though arising out of a partnership business, 
or eonnested with it доза not involve the 
taking of general assonnts, the Court will, 
as a rule, give the relief applied for, It will 
be for the Court to determine under what 
siroumatances it will be equitable to order 
& partial assount, having regard to tho righta 
of the parties under the aontrast. There is 
no rule of law now in forse that a partial 
account вап be ordered only under exeeptional 
sirsumstanees,” 

The same гое was laid down by a Divi. 
sion Benah cf the Allahabad High Conré in 
(23 ease of Raghubsr Dayal v. Shsoram Das 

The oase of Fatrthorne v, Weston (3) was 
referred to by the learned Judges of both the 
High Courts as supporting their views, 
Mr. J. P. Singhal in his Law of Partnership 
in British India haa given a summary of cases 
in whish partial settlement of assounts was 
allowed. It isto be found atpages 344 to 
345, At pages 345 to 345 on the authority 


(1) t Ind, Ces, 884; 
M. L. J, 10. 

(2) 1l A. L. 1.94. 

(8? 11841) 3 Hare 3£7, 13 L. J, Ch, 268, 8 Jur, 863; 
67 E. B. 432 at p. 434; 64 В, Re 242, : 


32 M, 76; 4 M, L. T, 456; 19 
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of: sertaiu English oases mentioned in 
the foot note the following rule is atated : — 

“ibis, therefore, elear that where a partner 
withholds the snnual profits of в вопавго 
from.a member of the firm, the partner 
exaluded from the profits may bring a suit, 
for an aesount and for his share of the profits. 
and such a.suit shall not be dismissed for the 
reason . that the plaintiff does not claim а, 
dissolution, To hold the sontrary, would be 
eontrary to the prinsiples of јпабівв, equity’ 
and good.eonjeiense; if is the dpty of the, 

ourts to bring about the fulfilment of the 
expestations of the. parties, and -where a 
partnership has been enterei into for a fixed. 
term, the Courts should not permit a partner 
to drive the others to a dissolution, Every. 
partnership is formed for the acquisition of 
gain, and if a partner were allowed to ex- 
elude his eo-partners from the profits of the 
business, the very objeot of the partnership 
would be frustrated and it would eome to a 
premature end, Where before the expiry of, 
the term, the defendant so conducted himself 
as. to make it impossible to earry on the 
partnership business, with a view to eompel 
the plaintiff. to dissolve the partrership and 
the latter brought a suit for an ascount of the 
partnership dealings and transactions sinee 
the last settlement, the Court decreed the 
suit and .ovérraled the. objeetion of the 
defendant onm;the ground, that. if the Courts 
failed to grant the relief prayed for, а person 
fraudulently inelined might, of his mere will 
and pleasure, sompel his so-partner to sub. 
mit to the alternative of dissolving а part-, 
nership, or ruin him bya eontinned violation 
of the partnership contrast,” 

' Now, in this ease it is admitted that the 
business of the pool was managed by the 
defendant through his agent,- Jog Raj, and 
that prior to the notice of the 15th June 1914. 
the aesounts were rendered daily and divi. 
dends distributed daily, but after that date 
the defendant's agent stopped the giving of 
the aesount daily and the payment of profits. 
Several letters were written by the plaintiff 
to the agent, Jog Raj, and-to the defendant 
himself pressing them to render the. assounts 
and distribute the profite, but no heed was 
paid by the defendant or his -agent to: those 
letters, In these eirsumstances, the plaintiff : 
was sompelled to institute the-suif for settle. 
‘ment of aseounte, | . a : | 

In our opinion the authorities referred to 


‘INDIAN CASES, - 


. did not вопёевё that ‘suit and 


EC. 
abova juatifisd ‘the eourae adopted by the 


plaintiff. The desision of both the Courts. 
bslow on this point is eorrast and is fully 


. Supported by authorities, As already indieat- 


ed, the desision of the lower Appellate Court. 
вз to the dissolution of the partnership on 
the 15th Jane 1915 is insorraat. Wa assord., 
ingly set aside the desision on that‘ point., 
The result is, that we азар the appeal to the, 
extant abova indicated and rastora the desreo 
ofthe Oourt- of. firat-instansa. In - other 
respects the appeal is . dismissed. "Having 
ragard to the fast that th» appeal has eus., 
eseded in pari and failed in part wə make no 
order as to sosts. : 
-ZK GR H ' 

. Appeal accepied. $n part, 


ALLAHABAD: HIGH COURT. 
- Execoriox Sgcosp Отуп, Арркат, No, 856- 
` ок 1921. "i 
February 7, 1922, 
Present; ~Mr, Justices Ryves and 
Mr. Justise Gokul Prasad. 
DEBI SINGH—Jopement. DEBTOR — 
APPELLANT de 
i | versus ? 
Pandit- BANSIDHAR—Dxorew HOLDER 
— RESPONDENT, f 
-Transfer of Property Act (IV of 1832), s. 128—: 
Gift by Hindu—Delivery ој ‘possession, whether, 
nécessary. А Ме 


Y 


Among Hindus it is-not necessary according to’ 
section 128 of the Transfer‘of'‘Property Act that &' 
deed of gift should be aobompanied . by delivery. of: 
possession, [р. 481, col. 1.] 

Execution second appeal from the dasision, 
of -the District Judge, Budaun; dated the 
2nd Mareh 1921, | 

Mr. Р, N. Banerji, for the Appellant, 

Mr, Igbal Ahmad, for the Respondent, ; 

JUDGMENT.—This appeal arises Tout. 
of exesution proseedings, ‚ Bansidhar . got a... 
девгев on the 30th c£ January 1917 in a. 
anit whieh he brought against Debi Singh 
describing him as a member of 4 joint 
family and heir of one Tej Singh, deseased, . 
and slaiming a: sertain sum of money as. 
assets of Tej Singh in the hands of Debi 
Singh, after Tej Singh's death, . Debi Singh 
it waa 


déeresd єє parte, The desde was in terms 


\ 
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‘of the prayer, namely, against the assets of 
-Tej Singh in the hands ‘of Debi Singh 
iafter Tej Singh’s death. An application 
‘for exeention of this desree, was filed on 
the 23га of January 1920 .and sertain 
‘property was,attaehed. Debi Singh objested 
‚оп. the ground that' he was not the heir 
vof Tej Singh but was his natural son 
‘born of œ Brahmin woman who was living 
with Tej Singh and that, as far -bask as 
ithe 28th of January .1905, Tej Singh had 
.made а gift: of. all the property of whish 
she was then possessed and whish had been 
attaahed, He, therefore, asked for the 
removal of the attashment on the ground that 
the property was his own and was not the 
assets of Tej Singh whieh had come into his 
hands after Tej Singh’s death. The deoree- 
holder sontended that the property was the 
. assets of Tej Singh and had some to the 
possession of Debi Singh as sash after 
Tei Singh's death. The learned  Munsif 
upheld the objection and ordered the 
attashment to be removed. The deerea. 
holder appealed and the learned’ Distriet 
Judge has found as a fast that Debi 
Singh : wes the natural son of Taj Singh 
by а woman of another easte and sonld 
not suseeed $b his property as his heir. 
With ‘reference to the deed of gift, he does 
not hold that 16 was not.exeouted. What 
he says is, that having regard to its terms 
‘he thinks that it was not a -deed -of gift 
really but waa a Willto eome into ‘operation 
after the dénth of Tej Singh and ‘tht, 
having regatd to the fact’ that no- steps 
had been taken during Tej Singh’s life 
to .have the revenue papers altered and to 
bring-tke name of Debi Singh on to the 
Revenue Reesords, Бе thinks that it was 
evidenes to show- that. the’ deed of gift 
bad never been’ given oeffest to, . 
ground -he- allowed the appeal and dis- 
missed Dabi Singh's objco:ion.:- It seams to 
ца that it ув. пов open ‘to the learned 
Distriot Judge to some to this conclusion, 
This was really a new question whieh had 
hot been raised. in ‘the Trisl Court, The 
learned Judge, seems. to be, under the 
impression that among Hindus,'a deed of 
gift, to-ba valid, must be accompanied by 
delivery . of . possession. In this. view he 
is mistaken, ‘vide seotion : 123 of.the Trans- 
for :of . Property Aet, wbieh. has been: 
gsplained :in many rulings of this. Oourt,- 


al 
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for instanes, Pahlwan Singh v. Ram Bharose 
(1) whieh followed Phul Ohand v. Lakkhu 
(2). It mast be remembered that when 
the deed of gift was exesutsd Debi Singh 
was a shild of tender years living in the 
house with his father Tej Singh and his 
mother. By the exesution of the :deed of 
gift followed by its registration, the owner- 
ship of tha property was transferred to 
Dəbi Singh and the possession by his 
father was possession on his behalf from 
In our opinion, therefore, the 
learned Munsif was right. We, therefore, 
allow the appeal and, setting aside the 
order of .the Distrisí Judge, restore that 
of the learned Munsif with eosts thronghont 
insluding in this Court fees on the higher 
seale. 

3. Р, 


‚ (1) 27 A, 169; 1 A. L. J. 625; А. W. М, (1901) 222. 
` (2) 25 А, 358; А. W, N. (1993) 70. 


Appeal allowed, 


. QALOUTTA- HIGH: OOURT. - 
Овтатхат, Orvin Suir No. 515’or 1914, 
+ January 13, 1921, . 
Present : :—Mr, Justisa Greaves. 
SEWRATAN—Ptatntive - 
: versus - 
` KRISTO MOHAN SHAW aap OTHaRS 
n DEFENDANTS, . ' 
- ` Practice—Order . relating to dismissal: of sut in’ 
default of payment—Order, construction of. 


In a suit the following order .was passed “Ad. 
journed till Ist June; Bs. 200 as condition precedent 
to be paid before tst June, If-the. money is поі 
paid by the lst June the suit will be dismissed, 
with costs.” The money was not paid "by the tat 
June, Оп а question ‘arising вз to what was the 
éffeot of the order: 

Held, that inasmach as the ordér did nob contain’ 
the words, * “Та default the suit will stand dismissed, "n 
the sui& was not dead: and s further order was 
necessary by the Court before it was dead and that 
it was open to the Court, if the circumstances 
appeared to the Court to justify such an order, to 
further extend the time for making the payment. 

. Mr, H, .О, Magumdar, for the Plaintiff, 

U Mr. N. N. Ghatak, for the Defendants. 

JUDGMENT.—This suit appeared on thé 


Spesial Board ‘sometime ‘in December. laat: 
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When the suit was called on, the defendants 
eontended that the suit was dead by. virtus 
of an order passed on the lOth April 1919. 
That order has never been drawn up. But 
it appears from the Minute Book that the 
order was made in these terms :— Adjourned 
. till Ist June; Rs. 200 as sondition prese- 
dent to be paid before lst June, If the money 
is not paid by Ist June the snit will be dis- 
missed with ‘eosts,” The money. was not, іп 
fast, paid in by the lst June, and has not keen 
paid np to this day. On the4th June, Mr, 
Mandal, Attorney for some of the parties, 
wrote a letter to the plaintiff with regavd to 
the drawing up of the order for dismissal. 
On the 25th June the sase eame on, and 
another ease in whioh а similar order had 
been made, and in whieh on the 25th 
an order for dismissal was made, Oa the 
91st June one of the plaintiffs had died and 
on the 25th the exse was ordered to go out 
of the list for substitution to bs made, and in 
August of the same year an order for sub. 
stitution was made. . I have been referred to 
the eases of Script РЛоподтарћу Оо, v. 
Gregg (1), Metcalf v. British Tea Association 
(2), King v. Davenport (3) and also to the 
sase of Whistler v. Hancock (4). 

It seems to me that the real question is the 
. effect of the order, of the 10th April 1919. 
If that order had 'sontained the words: "In 
default the snit will stand dismissed," I 
. ghonld have thought that as from that date 
the snit inthe sireumstances was dead and 
that, irrespestive of subsequent proceedings 
and any question as to the drawing up 
of the order, the Court eould not revive 
the suit in the absenoe of avy appeal 
from the order of the 10th April 1919, But, 
I. think, having regard to the terms of the 


order of the 10th April 1919, a farther order. 
was neeessary by the. Court before the snit.’ 


was dead, and that, on an applieation for sneh 
an order, it would be open to the Court, 
if the sireumstanses appeared to fhe Oourt 
to justify sueh an order, to further extend 
the time for making the payment. Under 
me sireumstanses, I think, it ie now open to 


в) (1890) 59L. J, Oh.. 406, 
(3) (1882) 48 L. T. (N. в.) 3 
(8) em 48 L. J. Q: B. 506, 4°Q. B. D, 402; 27 


Nom 
" (4) (1818) 47 L. J.-Q. B. 152; 3 $ B, D. 83, 37 L. 


D, 689; 26 W. В, 211. 
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the Court, in spite of the order of the 10th 
April 1919 to hold that the suit ean pro- 
eeed. Counsel for. the plaintiff tells mo that 
the suit is ready for hearing, and is 
willing to have it put in the Prospective 
List. In these eireumstanses, I will allow 
the suit to go into the Prospeetive List, 
But the order of the 10th April must be 
eomplied with, and I give the plaintiff 
one week to eomply with the order. In 
default of eomplianse, within one week from 


this day, the suit will stoni dismissed. 
Costs, sosta in the вапве. Oertified for 
Counsel. 

LAR&NE 


Order accordingly, 


E 


LAHORE HIGH COURT. 
Szoonp OivıL Apprat No. 609 or 1917. 
November 12, 1921, . 
Present : — Mr. Justiee Soott- Smith and 
Mr. Juatise Abdul Qadir. 
KHWAJ MUHAMMAD AND OTHERS-— 
DEFENDANT8—- APPELLANTS 
tersus 
AHMAD КНАМ ахр отнвев-—Роатит(ета 


— RiEgPONDENTS, 
Qustom—8Succeasion——PFemale Pueri mu Sci be al 
groperty— Sister —Pathans of Ludhiana, District. 


Where a female intervenes in the line of descent 
she simply acts as a conduit to pass onthe prop» 
erty as ancestral property to her sons and their 
descendants. Гр, 454, cols. 1 & 2.) 

Lehna v. Thakuri, 82 P. В. 1895 (Е. В,), followed. 
- Among Pathans of the Ludhiana District sisters 
and their sons do not succeed in the presence of 
any collaterals whocan prove their relationship ta 
the deceased, [p. 484, col. 2.] 

Seeond appeal from a deeree of the 
Distriat Judge, Ludhiana, dated the 7th Dasem- 
ber 1916, affirming that of the Subordinate 
Judge, Segond Class, Ludhiana, dated the 18th 
July 1916, 

Mr. M. S. Bhagat, for the Appellants. 

Dr. Nand Lal, for the Respondents. , 


JUDGMENT,—The suit out of whish 
this sesond appeal has .arisen was for a 
deelaration to the effeat that a gift of land 
made by one Musammat Sabibzadi, who 
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had only a life-estate, as the mother of 
the last male owner, Abdul Nabi Khan, 
shall not affest the reversionary righta of 
the plaintif, Ahmad Khan, after the death 
of the donor, The donees were the 
daughter's sons of the said lady; or in 
other words, sons of the sister of the last 
male owner. It was elaimed that Musammat 
Sahibzadi having only a life tenure could 
noí makea valid gift, that the property 
should revert to the sollaterals of the 
original donor, and that there was no ous- 
-tom under which sister’s sons could sueseed as 
heirs. The Trial Oourt desreed the snit 
and on an appeal by the defendants the 
District Judge sonfirmed the desree. The 
defendants have now some up to this 
Court in sesond appeal and we have heard 
Mr. М. S. Bhagat for the appellants and Dr. 
Nand Lal for the respondents. 

A preliminary objestion was raisad by 
Dr. Nand Lal that the oertifioate granted 
by the Distrist Judge on a question of 
eustom in this ease was not properly 
granted, as the requisites of sestion 41 (3) 
of the Punjab Courts Ast were not ful. 
filled, bat aftar duly eonsidering his argu. 
ments -on this head we cverruled his 
objection and the ease was argued before 
us at length by both sides on the merits. 

The parties are Pathans of  Lndhiana 
Distrist and it has been held that, as 
"dgrisulturists, they sre governed by agri- 
eultural custom. The following pedigree- 
table, which is taken from a fuller table 
on the resord, will illustrate the relation. 
Bhip between them: 


- ALI fee 
( 1 
Shamsher Khan Mst. Salahan Bibi 
{ 
Ikhtiar Khan Akbar Khan 
.Barmust Khan Khuda Bakhsh 
d 
Sahibdad Khan Buland Khan 
Abubakar Khan Nathe Khan— 
on married to 
Yusaf Khan Mal. Sahibzadi 
PU , 
1 
Ghulam Farid Khan ' Abdul Nabi-Khan. 
Imam Din .` 
` Ahmad Khan, ` 
Plaintiff. 
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The plaintiff's ease is that the property 
in dispute had some to Musammat Salahan 
Bibi as a gift from her father, and on 
the death of Musommat Sahitzadi it should 
revert to the plaintiff and his brothers as 
the sollaterals of the original donor, and 
that the sone of Abdul Nabi's sister have 
no right to get the land after the death 
of their maternal grandmother, either by 
virtue of the gift or by sucsession, The 
defendants say that they do not know how 
Musammat Salahan Bibi got the property, 
they do not admit апу gift in her favour 
and dispute the right of the plaintiff 
to sne, 

Mr, Bhagat has taken his stand, in his 
arguments in this Court, mainly on the 
fast that there is no evidenee at all on 
the resord of a gift having been originally 
made in favour of Musammat Salahan Bibi. 
He oontends that Abdal Nabi and his 
ancestors held the land in their own right 
and not as persons desssndei from Ali 
Khan and that, therefore, Ahmad Khan had 
no locus standi to bring the suit, as he is 
not a eollateral of Abdul Nabi, a female 
having intervened in the line of aseent 
eonnesting Abdul Nabi with Ali Khan. Dr, 
Nand Lal, on the other hand, argues that 
the Courts below have eonsurrently found 
that the land. in suit, was aequired by 
Musammat Salahan Bibi from her father 
and ая she was not ‘entitled under sus. 
tomary law to sueseed to land in the pre- 
sense of her brother, itis a fair infereues 
that a gift in her favour had been made, 
He urges that the findings, that the land 
ваше to her from her father and that 16 
same asa gift, are findings of fast, whieh 
must be held to be final We are pree 
pared to take the finding that Musammaé 
Salahan got the land from her father as 
a conelusive finding of fast, Mr. Bhagat 
arguei that thera was no evidenes in sap- 
port of this finding, bnt this is not oorrest, 
We find that there ts evidenos, the most 
important piece being the pedigree.table. 
This finding annot, therefore, ba ques- 
tioned in sesond appeal We must say, 
Lowever, that the Courts below have not 
come to any finding at all as to the 
alleged gift in favour of Musammat Sala. 
han nor i» there anything on the resord 
tə prove the said gift. We hold, therefore, 
that the plaintiff eannot suesged in his вазе 


48À | 
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on the ground that the land must revert 
' to him as a descendant of the original 
donor, Ali Khen. In this view of the oase 
it besomes unnecessary to consider ог dis- 
euss at any length the arguments addressed 
to us by Counsel on both sides on the 
question whether it is necessary to exhaust 
the line of deseent of Musammui Salahan 
Bibi both as regards her male and female 
descendants in the direst line before Ahmad 
Kban бап bring any elaim. Mr. Bhagat 
insisted in this sonneetion that the donees 
‘(eens of the daughter of Nathe Khan and 
Musammat Sahikzadi) were the direet lineal 
deceendants of Musammot Salahen and as 
eush were entitled to esueseed, in prefer- 
enee to Ahmad Khan, independently of 
the gift in their favcur made by Musammat 
Sahibzadi. Ho relicd upon Gurdtt Singh v. 
Musammat Prem Kaur (1), Lachhman v, 
‘Bhagwan Sahat (2) and Shahancht Khon v. 
Begam an (3), in support of his eontentior, 
Dr. Nand Nal in reply relied cn Jannat v. 
the Poli (4), in whieh a Division Benoh of 
the Pubjab Obief Court has differed from 
the view. taken in биг Sirgh v. Musam- 
‘mat Prem ‘Kaur (1). We were asked to 
‘refer the question to. a Full Beneh to 
have the apparent вог ісё between Gurdit 
Singh v. Musommot Frem Kaur (1) ard 
Jannat v. Abdulla (4) set atirest and we 
мсша have "боге to but fer the reascn 
that we bold that tke original gift in 
favour of Musammat Salahao bas rot been 
proved and the question involved in the 
Tulings above sited no longer arices in tke 
‘ease. 

Coming іо sueeession pure ard simple 
‘as a basis of desision in this oaze, we 
‘have ro Giffeulty in firding that Abmad 
‘Khsn’s elaim siands on a firmer focting. 
` As shown. by the pedigrea-table, the 
‘parties are undoubtedly deseerded from 
‘Ali Кһар. Ав regarós Musammct Balahaz 
Bibi,a female intervening in tke lire of 
' detcent, Lehna v. Thaluri (5), is an authority 


(1) 8 Ind. Cas, £C4; 854 P. П. 
1500; 118 P. W. R. 1909, 

(2) 10 Ind. Cas. 277; €8 Р. 
1931; 208 P W. В. 1911. 
(8, £0 Ind. Cas. 451; 
1912; 191 P. W. В, 191? 
п X 82 һа, Саз. В17; 4 P, R. 1£16; 26 P. W, R. 


а yo 82 P. В. 1686 (F. B). 


1909, 56 P. 1, В. 
R. 1013; 160 P. L. В. 
'18 Р, В. 1914; 286 P.L В. 
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for holding that "she simply aste as. в 
eonduit to pass on the property as ancestral 
property to her sons and their deseendante,"' 
Abdul Nabi Khan was her last male lineal 
deseendant and on his death his mother 
&ot a life estate. His sister or the sons 
of her sister had no rights in hia property 
assording to the eustomary law. It appears 
from the answer to question No,52, in Dunnoi'a 
Customary Law of the Ladhiana Distrist, 
that “sisters and their sons do not eusseed 
in the presence of any sollaterals who 
ean prove their relationship to the deseased. . 
lnstanses of sisters or their sons sue. 
eecding are very rare," In fase of the abova 
statement in the enstomary law of the dis- 
trict, and without an iota of evidence to 
the eontrary, it must be held that the 
lower Appellate. Court's deoision that Ahmad 
Khan, & descendant of Ali Khan, the 
original owner of the land, has a mush 
better right to the property left by Abdul 
Nabi than the sons of the latter's sister, 
is quite sorrest. This appeal is, therefore, 
dismissed with вовёв, 


2, Е. * 
Spxeal diswteied, 


OCALOUTTA HIGH COURT. 
Oriqinat Civiu Suir Мо, 2087 cr 1920. 
January 12, 1521. 
Fresert:—Mr, Justice Greaves, 
RATANOHAND DHARAMOHAND — 
PLAINTIFF 
versus 
GOBIND LALL DUTT—Darenpant, 

Letters Patent (Cal.), cl. 12—Jurisdiétion—Agree- 
ment to mortgage land outside original jurisdiction— 
Suit for specific performance— Leave to sue, 


A suit for specific performance of an agreement 
to mortgage lands situate outside the “ordinary 
original jurisdiction of the Oaloutta High Court, 
is a suit for land within the meaning of éólause 12 
of the High Court's Letters Patent, and the 
plaintiff із not ontitled to obtain ‘leave under that 
clause to proceed with the suit in the High Coury, 
Lp. 476, col. LJ 


., and the defendant urges that this is 
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Mr, H. D,-Bosa, (with him Ме, S. М, Bose), 
for the Plaintiff, 

Mr. И, N. Basu, (with him Mr, J, Langford 
James),.for the Dafendant, 


JUDGMENT,—The ріаіп!і in thia anit 
asks for (a) leave under clause 12 of the 
Oharter, (b) for jadgment for а named 
sum, and (c) for an order on the defendant 
- to execute aud register a mortgage in his 
favour, and for ancillary reliefs in respsat 
of these prayers, 

The land in respest of whish relief is 
sought under elause (c) of the prayer is 
situate outaide the jurisdiation of this Court, 
not 
a ease in whioh the Court san give leave 
under elause 12 of the Charter. I think 
this sontention is correst and that a suit 
for вревібв performanse of an agreement 
to _ mortgage lands outside the jurisdis- 
tion, even if. the title ia aesepted, is a 
suit for land within the meaning of 
elause 12 ot the Oharter, and aesordingly 
that leave sannot be given. I have been 
referred to the ease of Sreenath Roy v, 
Cally Loss Ghose (1). That deeision seems 
to me to sover the present ease and with 
the desision 1 respestfully agree. In the 
result, І hold that no leave вац be given 
. under slause 12 of the Charter, and the 
sajt sannot prossed so far as regards tha 
reliefs claimed other than the relief (b) as 
to whieh no desision is sought oa the 
. present applieation. The injunetion granted 
on the 28th September last should be 
dissolved. Defendants to get costs of both 
the matters in the list to-day. 


N. Н. Order accordingly, 


(1) 6 C. 82; 2 Ind. Deo. (N. s.) 663. 
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LAHORE HIGH COURT. 
Sroonp Оту, ArPzan No. 872 or 1917. 
February 7, 1922. 

Present : —Mr. Justios Abdul Raoof and 
Mr. Justiee Harrison, 

MELA MAL AND ANOTHER— DREENDANTA— 

APPELLANTS 
versus 
GORI AND OTAR38S—— PLAINTIFFS AND 
RAJ MAL AND ANOTHER —DAFENDANTI— 
RESPONDENTS, 

Hindu Law—Joint family—Decree against one 
member, when can be enforced against joint family 
property. 

In order to make the other members of the joint 
family liable under a decree passed against the 
managing member it ought to be shown that the 
suit was brought against "him in his representative 
capacity. [р. 487, col. 2.] 


Sssond appeal from the deeres of the 
Distrist Judge, Hoshiarpur aud Kangra 
Districts, dated the 20th January 1917, re. 
versing that of the Senior Subordinate Judge, 
Kangra, a& Dharmsala, dated the 20th July 
1916. 

Lala Balwant Вај, for the Appellants. 


Mr. Mukand Lil Puri, for the Respond. 
ents. 


JUDGMENT.—This sesond appeal has 
arisen out of tke following fasts : — 

One Nand Ram along with his sons Gouri, 
Munshi, Dani, plaintiffs, and Raj Mal, defen. 
dant No, lin the suit, formed a joint 
Hindu family. He died in 1903. On the 
7ih January 1913 Mala Mal and Shib 
Dayal, defendants Nos. 3 and 4, traders of 
Hoshiarpur, filed a suitin the Court of the 
Subordinate Judge of Hoshiarpur against 
Nand Ram and Raja Mal, defendant No, 1 
for the resovery of Hs. 1,270 due on baht 
assount. Nand Ram having died before the 
suit, as alreidy stated, the defendants 
Nos. З and 4 proeeeded against Raj Mal 
alone as the sole.defendant in the ener, 
The suit wos deereed against Вај Mal 
alone and a deerce for the amount was passed 
against him. Inthe exesntion of the dearen 
a debt of Re, 2,051 due from the estate cf 
the Raja of Goler in the hands of the Court 
of Wards {was attached. "Tbe plaintiffs 
objested іо the attachment of {th of the debt 
on tke allegation that the debt for whieh the 
elaim wes preferred bad not been insurred 
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for the benefit of the joint family and that 
‘the desree being against the defendant No, 1 
‘alone could not be executed against 
them. The objestions were disallowed and 
the ith share of the debt was not releas. 
ed from attashmént. Thereupon the plaint- 
iff instituted the present suit for a deslara- 
tion to the effest that the sum of Rs. 2,051 
due from defendant No. 2 whish the de. 
fendanta Nos. З and 4 had got attashed in 
execution of their deeree against defend- 
ant No. l was not liable to be attashed 
'and sold in exeess of the share of 
Rej Maland that tbe share of the plaintiffs 
to the extent of $th ought to have been 
'released from  attaehment. It was also 
pleaded that the defendant No.1 was a 
тар of bad eharaster and of extravagant 
habits and had ineurred the debt for immoral, 
purposes, and thatin any sase the desree 
being against defendant No. 1 alone the 
shares of the plaintiffs were rot liable to be 
_attasbed in exeeution therecf. 


The suit was resisted by the defendants 
Nos. 3 and 4 on the following grounds, 
namely, that the defendant No. 1 was the 
manager of the joint family, that he had 
ineurred the debt as sush along with tke 
father of the plaintiffs for the purehace of 
artisles fora shop whieh belonged jointly 
' to the plaintiffs, defendant Мо, land their 
father, The shargés of immorality and 
extravaganee were denied, and the debt 
‘due from the estate of the Raja of Goler waa 
‘alleged to be the joint property of the 
family. 

The Trial Court framed two 
namely :— 

(1) Was not the debt for whieh thedefend- 
ants Nos. 8 and 4 obtained a desree for 
Re. 1,270 incurred for the benefit of the 
' joint family somprising plaintiffs and de. 
fendant No, 1? 

(2) If so, is not the whole debt of 
Rs. 2,051 due by defendant No. 2 to tke 
plaintiffs and defendant No. 1 attashable and 
liable to sale in exeeution of the said deorce P 


Issues, 


The onus was placed on the plaintiffs in 
respeob of both these issues. On the first 
імпе the finding of tte Trial Court was that 
ihe plaintiffs had failed to direharge 
the onus and that it was nct nesessary under 
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the sireumatanses to діввцви the evidenee of 
defendants Nos, 3 and 4, 


The desision on the second issue naturally 
followed the deeision on the first issue 
and was nesessarily against the plaintiffs. 


The suit was aesordingly dismissed. On 
appeal by the plaintiffs thedesisior of the 
Trial Court.has been reversed and a desree 
has been granted’ іп favour of the plaintiffs, 
Heng; this appeal. 


The following fasts may be taken to have 
either been admitted or found :— 

(1) that the sum of Rs 2,051 whieh 
has been attashed, belongs to the plaintiff 
and Raj Mal, the defendant No, 1; and ` 

(2) that the deeres under exesution was 
passed against Raj Mal personally and not 
in his representative sapasity as the manager 
of the family. . 


The first sontention pnt forward by Mr, 
Balwant Hai in his argument was that the 
"ettashed debt belonged to the defendant 
No. I exalusively and that the plaintiffs had 
no share in it, This sontention, however, 


‘does not appear to have been urged in tha 


Courts below, In faot, from the line taken 
in defense and from ‘the wording of issue 
No. 2, it would appear that the said sum 
was treated by all parties aa being due 
both to the plaintiffs and defendant No. 1. 
We are, therefore, not prepared to listen 
to this aontention put forward in second 
appeal for the first time, 

The sesond sontention of the learned 


Vakil was that, inasmush as the deeretal 
debt had been ineurred for the benefit of the 
joint family, and as the defendant No. 1. 
was admittedly the manager, the plaintiffs 
must be held to be liable for the debt, 
in spite of the faet that the deeree under 
exesution had been obtained against the 
defendant No. 1 alone, This sontention is 
opposed to the well-resognizsd rule that 
where a srelitor sues for a debt due from 
a joint family and does not join all the 
membere of the family as defendants and 
obtains a deeree against one of the members 
of the family alone, it cannot bs exeeuted 
against the whole eo-parsenary property, 
unless the person sued happens to be the 
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manager of the family and the desráe is 
obtained against him in his eapasity as 
manager representing the family. This 
rule is clearly stated in almost all the 
sommentaries on Hindu Law. See, for 
exaniple, "Prineiples of Hindu Law by Mulla, 
ПІ Edition, page 229, paragraph 208” where 
the prinsiple, dedueible from desided вазев 
is thua summed up:: 

Where a person seeks to enforee а slaim 
against a joint Hindu family, it is advisible 
that. he should join all the members of 
the family as defendants. If-he sues only 
one of the membera and obtains a desres 
against him, the desree sannot be exesuted 
against the whole eo-pareenary property, it 
san only be exesuted ‘against the defend: 
ante’ interest iu the property. То this, 
however, there iw an exseption whish is 
noted below. 

Excaption,—A decree passed against the 
manager of a joint family as rapresenting the 
family, provided it be in respeet- of a debt 
eontrasted by him for family nesossities or 
for the family business, may фе exeented 
against the whole co-paresnary property, 
although the otter members . were not 
parties to the snit. It is otherwise, if 
the desree passed is against the manager 
personally. A desree, even for a family 
debt, passed against the manager personally, 
eannot be exeeuted against the whols во. 
paresnary property; 16 вао ba exesuted only 
against his interest in the property," "The 
same rule is.steted by Dr, (our in his 
Hindu Code at page 618, paragraph 1359, 
as follows: — n 

If the manager may sus or be saed on 
behalf of the joint family, it follows that 
any decree passed in sueb suit ‘for or 
against him, would bind the family whish 
he represented. This. was. the ratio deci- 
dendi of the Privy Counsil decision : Sheo 
Shankar Ram v. Jaddo Kunwar (1).] itis im- 
material whether the manager was the father 
or any other relation, provided he was 
the mansger, and had or was sued in that 
eapasity. This must be elear from the 
resord, It eannot be presumed." 

The same rule is stated by Mayne in his 
work on Hindu Law, IV Edition, seetion 32 1, 
at page 372, in the following words:— — 

(1) 24 Ind, Cas, 504; 36 A. 883; 18 C, W. N. 968; 
16 M. L. T. 175; (1914) М.Ү, М. 598; 1 L. W. 645; 20 


О, L. J, 282,12 A. Т, J. 1178; 16 B А 
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"If the managing member of the family 
exesnted a dosument whieh would bind 
the other members, the proper eonrse is 
to sue them all. If the ereditor  shoses, 
he may only sue the person who exeanted 
the dosument. Bat if he adopts thia 
sourse, his- execution will only take offest 
upon the share of the exeeution debtor. 
He eannot enforse it againat all other 
members (not being the sons of the debtors) 
merely by -proving that the transastion was 
entered into for the benefit of the family.” 

In this:eass it has not been shown that 
the debt was ineurred for the benefit of 
the family or that the plaintiffs were in 
any way banefited by the transaction. It 
has bsen held іп Bhura v. Banara 
Das (2) that "there. is no presumption 
that в debt eontrasted even by the manager 
of a Hindu family was eontrasted for the 
benefit of the family or firm,” Therefore, 
in eash sase it ought to bs provad that 
the debt for whish all the members of 
the family are sought to be made liable 
was ineurred for the benefit of the family. 
This question, however, is not vary material 
and eannot affest the main question on 
whieh the deeision of the present ease 
depends, . Тһе main question is, whether 
the property of the plaintiffs ean be 
attashed in exesution of a  deeree passed 
in a suit to whieh they wara no parties 
and were -not represented by any one. 
As a general proposition of law there ean 
be no doubt that в desree вап ba exesnted 
only against a person against whom it has 
been passed, but it is eontended in this 
вазе tha‘, although the plaintiffs were not 
impleaded as defendanta in the suit they 
were substantially represented by the 
defendant No. 1 who was the manager of 
the joint family. It has, however, been 
held in numerous eases that in order to 
make the other members of the joint 
family liable under a desres passed against 
the managing member it ought to be shown 
that the suit was brought against him in 
his representative sapasity. In addition to 
the authorities quoted above, the following 
among others, too numerous to 
mention, may be eited as fully supporting 
this proposition:— 


(2) 80 Ind. Сав, 481; 174 P. L. В, 1915; 113 Р, W, 
R 1915. ; 
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Viraragavamina. v. Sainudrala (8), Quru- 
vappa v. Thima (4), Sathusaygan v. Muthu: 
samt (5), ‘Balbir Singh v. Ajudhia } rasad (6), 
Ram Dayal v. Durga Singh (7) and Lachm 
Narain v, Кит Lal (8). 

Mr. Balwart Rai has, however, strorgly 
relied ‘on the вав of Sakharam v. Devt (9), 
and ro, doubt the decision in that ease 
goes a long way to support his eontention. 
The rule is thus stated in the bead- note: 

"Where a debt is ineurred by a Hindu 
as manager of the family for family 
purposes, the other members of the family, 
though not parties to the suit, will be 
bound by the deerece passed against him 
in respest of tke debt; and if in exesution 
of the desree any joint property is sold, 
the interest of the whole family in sneh 
property will pase by the sale.” 

It has, however, not been shown in this 
саве that Raj Mal had ineurred the debt 
ав the шапарёг of the family and for its 
benefit. An examination of the faeta of 
desided eàrés leads us to the  eonelusion 
that no general rule can be laid down 
whieh may be spplisable to every бака, 
1f, in any partieular ense, it is shown that 
the debt was ineurred by the Karta of a 
family for tbe purpores of the family 
trade or for its benefit otherwise and he 
was sued ss manager and a deeree was 
substantially against the family in tke 
name of its manager, all the members of 
the: family will be liable for the deoretal 
amount. These facete, however, must be 
proved by  evidenee, It was held. in 
Raygasawmy | Iyengar v. Annolhurai Iyengar 
(10) that “there is no presumption of 
law that a suit by a manager of a joint 
Hindu family is in his representative 
sapasity as manager; and where the 
question iteelf is rot raised as to his 
having represented the family, a ‘Court 


(3) 8 M. 208; 3 Ind. Dec. (х. s) 144, 
(4) 10 M. 316; 3 Ind, Dec. (x. s.) 978. 
(5) 12 М. 325; 4 Ind. Dee: (х. в.) 576. 
(6* 9 A. 149; A.W. М. (1886) 323; 6 Ind. Dec. 


(x. s.) 527. 

(7) 12 A. 209; A. W.N. (15£0) 88; 6 Ind. Deo. 
(s. 's.) 8R2. 

(В) 16 A. 440; А. W. N. (1894) 169; 8 Ind. Dec. 
(x. в.) 292. 


à» 23 B. 372; 12 Ind. Dec. (х. s.) 247. 
(10) 7 Ind, Сав, 841,20 M. 1. J.852 ab p. 868; 
(1910) M. W. N. 401; 8 М, T 204, 
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will: be ‘acting rightly in holding that 
he sued in his own personal sapacity.”. 
The same rule, we take it, will apply in в 
sonverse care, namely, where а Suit is brought 
against a manager of a joint family. ` E 

Mr. Balwant Rai’ hae referred to three 
more eases to whioh we will briefly refer:-— 

(1) Balieo Sonar v. Mobarak Ali Khan 
(11). This case, in our opinion, does not 
lay down апу different prinsiple, "Tbe rule 
laid down in the judgment is summed up 
in the head-note, whioh runs ав follows :— 

"A member of a joint Hindu family, not 
being a son of the debtor, would be bound 
by a dearee and sale of the family prop- 
erty under the deeree, although he was 
not a party to it, if the sreditor .or the 
purehaser, as the ease may be, could prove 
that the debt hed been  sontraeted for 
the benefit of the family or the purposes 
of a.trading business in whieh they were 
interested, and if the deeree was substanti- 
ally one against them, although in form it. 
might be against the head member ог mem- 
bers’ of the family, who contrasted the 
debt. 

“This would espeeially be ao, it the other 
e0-pareeners were minors at the time the 
debt was oontrasted «and the suit was 
brought.” . . 

(2) The fasts of the casein Hari У, аў 
v. Jairam Vithal (12) are elearly distinguish. 
able from the fasta of the present «are. 
The plaintiffs and their brothers Essji were 
in joint oesupation of eertain ¢hitans in 
a юн village. Heaji: being the eldest 
brother was in possession of the family 
estate вв a marager In that eapasity he 
was sued for arrears of assessment due cri 
ihe thikans and а decree was obtained against 
him. .lt was aesordingly held that the other 
members of the family were bourd by the 
deeree. 

(3) The ease of Daulat Ham v. Mehr Ohand 
(13). has been distinguished in the вағе of 
Sathuvagyan v Миф шат (5), on ^ the 
ground that the suit was brought upon a 
mortgage standing in the name- of the 
managing member of the family and was 
treated as опе agsinst the maraging member 


-(11) 29 C. 583. 

(12) 14 B. 597; 7 Ind. Dec. (x. a.) 865, 

(18) 15 C. 70; 14 I. A. 187; 11 Ind. Jur. 435; 5 Saz, 
P.C, J. 84; ІР. В. 1888; ў Ind, Dec. (3,8,) 632 (P,'O,), 
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in his representative sapaeity; The other 
members were, therefore, rightly -held to be 
bound -by the deeree. . 
' In our opinion, the preponderense of 
authorities is in favour of the deeision of 
(һе lower Appellate Oourt. We aseordingly 
dismiss this appeal with costs; the effost 
of the dismissal being that the desree cannot 
.bs exeeuted against the shares of the plaint- 
iffa in the property attached. 

2. KÊR H | us 
f Appeal dismissed, 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
Rerviston Arprication No, 21 or 1918, 
. September 3, 1920. 
Present: —Mr. Kennedy, J. O., and 
Mr, Madgaonkar, A J. C. | 
RADHOMAL KESHOWDAS— . 
APPLICANT 
versus 
HOLOMAL KESU MAL AND OTHERS 


— Opponents, 
Provincial Small Cause Courts Act (IX of 1887), s. 
25—Revision—High Court, when can interfere. 


Under section 26 of the Provincial Small Cause 
Courts Act it is not open to a High Court to 
interfere except where some olear error of law 
and injustice resulting therefrom are apparent. It 
cannot interfere merely because, upon the evidence 
before the lower Court, it would have come to a 
different finding. 


‘ Applieation for revision against the desision 
of the Small Cause Court Judge, Sukkur. 
Mr. Kodumal Lekhrag, for the Applisant. 
Mr, Isardas Oodhram, for the Opponent. 
JUDGMENT.—The question before the 
Small Oauee Court was, whether the sommon 
intention to pay.by way of differenes and not 
by delivery had or had not been proved. 
The law.on the sabjeet ia selear. The burden 
of proof is on the defendants; "nd sush 
common intention is à question of fast in 
the ease of eash contrast on the evidenee 
in that partisular suit It eannot, therefore, 
be assumed, even in the ease of the other 
“eontraats batween the bame parties, mueh 
less in the ease of.contraste between different 
parties, 
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‘and, therefore, wa do not think that, 
‘seation 25 of the Aet, we enn interfere and set 
aside the finding that, in this partisnlar eon- 
‘tract, there was eommon intention to рву by 
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The lina between a eontrast whiah in 
spsonlafive and one in whioh suzh eommon 
intention exists is not always elear and must 
be 8 question depending upon the evidenee 
in eaoh ease. How narrow the line may be 
is easily sean from eases sush as Burjorj; v. 
Bhagwandas (1) which wentup on appeal to 
the Privy Counsil Bhagwandas v. Burior.i (2). 
In that case the High Court and the Privy 
Counsil differed as to whether tho trans- 
astion was merely spesulative вз far аз one 


party was eonserned,. or whether thera was 


sueh eommon intention on the part of both. 
Again, the fast of sover is merely өтійепва 
which is relevant but not nesassarily 
eonelusive; Motichand Magandas v. Keshav 
Appaji Kulkarni (3). 

In the present 0330, we cannot assapt the 


‘contention of the applieant and ask ourselves 
whether, upon the evidensa before the lower 


Court, we should or should not have arrived 
at the same eonslusion. In this applioation 
‘under section 25 of the Smal! Cause Courts 
Ast, the sontention of the opponent, must, 
‘we think, ba allo wed that it is not opan ta 
пя to interfere exsept where some alear 


‘error of law and injustice resulting there- 
from are apparent. There ia a certain amount 


of еуійепве in the sase on whieh the finding 
-of the Court of Small: Causes is sustainable ; 
under 


differences and not by delivery, The appli- 
sation fails and is digmissad with оозіз, 
J.P.CG N.H 
` Application disn‘ssed. 


D 20 Ind. Cas, 834; 88 B, 201; 15 Вот, L. К. 


. y 41 Ind. Cas. 284; 49 B. 373; 23 M. L. T. 203; 
35 M. L. J. 825; 4 P.L. W. 229; 16 A. L. J. 241; 27 
©. L. J. 368; (1918) | M. W. N.315; 22 C. W.N. 625 
20 Bom L, R. 007 T L. W, 571; 11 Bur. L.T. 21,3 
45 I. A. 29 (P. C.). 

(3) 57 Ind. Cas. 129; 22 Bom, L. R. 476, 
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LAHORE HIGH COURT. 
FULL BENCH. 

Отуп, Appeat No, 1396 or 1918. 
November 21, 1921. 
Present:—Sir Shadi Lal Kr., Ohief Justice, - 

' Mr, Justiee Obevis and Mr, Justieo 
Harrison. 
MAHOMED GHASITA— DEFENDANT 
— ÅPPELLANT , 
versus 
SIRAJ-UD-DIN AND OTaER8S — 
Praintivei—R ESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 115 
--“Compensation,” meaning of—Suit to recover money 
due on contract for materials supplied and work done— 
Nature of claim—Limitation. 


. The term “compensation” in Article 115 of 
Schedule I tothe Limitation Act, denotes a sum of 
money payable to a person on account of the 
Joss or damage caused to him by the breach of 
a contract, and a suit to recover a specified sum 
of money on а contract, is a suit for compensation 
within that Article, [p. 492, col. 1,] 

Nobocoomar Mookhopadhaya v. Siru Mullick, 6 О, 
94; 6 О. L. B. 579: 3 Ind. Deo, (м. в.) 61 and Husain 
Ali Khan v. Hafiz Ali Khan, 8 A. 600 (F. В.); A. W. 
N. (1881) 88; 6 Ind, Jur. 142; 2 Ind. "Рес, (x. в.) 828, 
followed. 

D. contracted to erect a building, and employed 
Р. as sub-contractor to supply certain materials for, 
and to do certain work in connection with, the 
building, for which he was to be paid a consolidated 
price for both materials and the work done, P. 
bronght the present snit on the basis of this con- 
tract to recover the balance of the money due to 
him, without specifying the price of the materials 
or-the price of the work done, and the question was 
ag to the period of limitation applicable to the euit: 

Held, that as the plaint in the suit made no 
mention of the price of the materials supplied, as 
distinct from the price of the work done, and 
contained no reference whatsoever to two claims, 
the claim was indivisible and could not be split 
up into two portions, and that, therefore, the period 
of limitation applicable was that contained in 
Article 116 of Schedule I to the limitation Act. 
[р. 497, col. 2.) 

Radha Kishen v. Basant Lal, 22 Ind. Cas. 576; 103 
P. R. 1913; 81 P. L, В. 1914; 252 P. W, R, 1913, dis. 
sented from, 


Seeond appeal from а desree of tke 
Distriet Judge, Lahore, dated the 3186 
January 1918, affirming that of the Sub. 
ordinate Judge, First Olass, Lahore, dated 
the 7th February 1916. 

FACTS appear from the following Order 
of Referenee made by Sir Shadi Lal, Kt, 
Ohief Justiee, and Mr, Justice Harrison, on 
the 7th June 1921, 

ORDER OF REFERENCE TOA 
FULL BENCH, 
The defendant, Mian Ghasita, hada son- 
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trast to eonstrust a building at Lahore, and 
employed the plaintiffs to supply Italian 
marble and other stones and to do all the 
work to be performed for plasing the marble 
&nd the stones in their proper plaees in 
the building. The snit,wbhish has given 
rise to this appeal, was for the resovery of 
a eertain sum of money alleged to-be due 
to the plaintiffs for the materiala supplied 
and the work performed by them. ..Now, 
the learned Distriet Judge, upon a eonsidera- 
tion of all the evidenee, has determined the 
various  quesiions of fasts whish arose 
between the parties, and has fixed the 
emount whieh the plaintiffs are entitled to 
resover from the defendant, 

The findings of fasts reeorded by the 
learned Judge ваппоё be assailed on second 
appeal; and the only question of law whieh 
arises in this appeal, is whether the suit is 
governed by Artioele 120 of the Sssond Sahe- 
dule of the Limitation Aet and is consequently 
within time. Now, it may be stated at 
onse that the elaim would be barred by time 
unless it is governed by the six years’ rule 
аз laid down by Artiele 120 or Artiele 52 
(the period of three years preseribed by 
the latter Artiele has been enlarged to six 
years by the Panjab Loans Limitation Aet, 
19C4). Ав the plaintiffs supplied поё only 
the materiala but also the labour it is elear 
that neither Article 52 nor Artiele 55 governs 
the whole of the slaim, and a Division Beneh 
of the Punjab Chief Ocurt in Radha Kishen 
v. Basant Lul (1) hes held that, as no single 
Artiele was applicable to the entirety of the 
slaim, the suit. fell within residuary Artiele 
120. The eorrestness of this deeision has 
been impeashed before ue, and, as at present 
advised, we are not inelined to affirm the 
rule laid down in that judgment. 

Now, it is a well-settled rule of law that 
the sombination of several olaims in one 
suit does not deprive eash elaim of its speoi- 
fie eharaeter and deseription—tide, inter 
alia, Shrintcas v. Hanmant (2), and there ir, 
thérefore, no valid reason why the slair, 
in so far asit relates to the priee of the 
materials supplied by the plaintiffs, should 
not some within the purview of Artiele 52, 


(1) 22 Ind. Cas. 576; 103 P. R. 1913; &l P, L. R, 
1914; 262 P. W. R. 1913. 

(2) 24 B. 260; 1 Bom. L, В, 799; 12 Ind, Dec, 
(x. в.) T09(F, B.). 
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and that relating to the prise of the work 
done should not be governed by Artiele 56. 
Assuming, however, for ‘the sake of argu- 
ment. that the entire elaim must some within 
one Artisle, we consider that the residuary 
Artiele for aetions arising out of sontraets 
is Artiele 115, and that Artiele 120 has, 

- therefore, no applieation. to an astion based 
upon а sontrast, 

As the judgment sought to be impeashed 
was delivered by a Division Beneb, we do 
not think that we would be justified in 
dissenting from it without referring the 
matter to a Full Bensb. We aseordingly 
refer for the determination of a Fall Bensh 
the question, whether the suitas deseribed 
above is governed by Artiele 52, Artiole 56, 
Artiele 115, or Artiole 120. 


Mr, Muharram Ali, Obiehti (with him 
Messrs, Mukammad Amin and Jegan Nath), 
for the Appellant. 

Bakhshi Tek Ohand, for the 
ente, 


JUDGMENT.— The astion, whieh has led 
to this referenae, was brought by the plaintiff 
for the resovery of а eertain sum of money 
on the basis of a sontrast, It appears that 
the defendunt, who had taken a eontraet 
to sonatrust a building at Lahore, employed 
-tbe plaintiff as a snb sontraetor to do the 
work cf flooring in the  bnuildiog. The 
plaintiff was to supply Italian marble and 
other stones required for the flooring, and 
also to do all the work пеовевагу for вор: 
Btrueting the floor, and was to be paid a 
eertain sum of money for every square foot 
‘of the flooring. done by him. The rate, 
though varyirg with the stone used in 
flooring, did not spesify separately the price 
of tbe atone and other materials supplied 
by the plaintiff, and that of the labour 
required for doing the work. In other words, 
the parties fixed for eash kind of flooring a 
sonsolidated rate insluding the price ‘of the 
materials to be supplied and the work to be 
‘done by the plaintiff, 

Tho astion brought by the plaintiff was for 
the resovery of the balanse of the money due 
to him on the strength of the sontrast 
deseribed above; and the question for eon- 
sideration ie, what Artisle of the Limitation 
Ast governs the olaim, Our attantion has 
been invited, in the frat instanes, to Article 
52, - whieh pressribes a period of three years 


Respond. 
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(enlarged to six years by the Punjab Loans 
Limitation Ast of 1904) for the resovery of 
the prise of goods sold and delivered to the 
defendant; and also to Artiele 56, whish lays 
down a period of three years fora suit to 
reeover the price of work done by the plaintiff 
for the defendant. Now, as stated above, 
the plaintiff supplied not only the materials, 
but also the labour, and it iselesr that 
neither of the aforesaid Artieles governs the 
suit in its entirety. It ir, however, urged 
that the aation comprises two elaims, one for 
the prise of the materiala supplied by the 
plaintiff, and the other relating to the prise 
of the work done by him, and that these two 
slaims should be dealt with separately, aud 
that they are governed by Article 52 and 
Artisle 56, respestively. The rule sf law ів, 
no doubt, firmly established that a sombini- 
tion of several elaims in one astion does not 
deprive each elaim of its spesifis eharaeter 
and deseription. The Code of Civil Procedure 
allows a plaintiff, in sertain eireumstanses, to 
sombine in one sstion two or more distinet 
and independent claims, and it is quite pos- 
sible that one of the elaims may be barred by 
limitatior, and the other may be within time, 
though both of them arise out of oneand the 
same sanse of action, In а osse cf that 
dessription there is no reason why the Court 
should not apply to eash elaim the rule of 
limitation specially aprlisable thereto. It is 
nowhere laid down that only one Artiele 
should govern the whole of the sait, thcugh 
it may eonsist of revera] independent olaims, 
and that the svit should not be split up into 
eomponent parts for the purpcse of the Law of 
Limitation, 


The question, however, is whether the 
'aetion as brought by the plaintiff ean be 
treated as a combination of two distinet 
elaims, Now, the plaint makes no mention 
of the prise of the materials as distinst& from 
the priee of the work, and eontains no refer. 
ense whatsoever to two slaims. There is 
‘only one indivisible elaim, and that is for the 
balanee of the money dueto the plaintiff on 
the basis of a eontraoft, by whieh he was to 
be paid for everything supplied and done by 
him in aonneetion with the flooring of the 
building at а eomprehensive rate. The 
elaim as laid in the plaint is an indivisible 
one; it ввппоё be aplit up into two portions. 
We must, therefore, hold that it falls 
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neither under Artiola 52, nor under Artiela 
56. . 
The learned Ádvooatefor the plaintiff eontends 
that as neither of the. above Articles governs 
the elaim, it should some within Artiele 120. 
The judgment in Radha Kishen v, Besant 
Lal (1), whieh is relied apon in support to 
this sontention, no doubt, related to а suit 
for the resovery of a sun of money alleged 
to be dse for the work performed and 
materials supplied by the plaintiff to the 
defendant under a eonirset, and the learned 
Judges held that neither Artiele 52 пог 
Artiale 56 was applieable to the entire olaim. 
They then made the following observa- 
tion:—- 

“There is no other Artiele spesifically 
applicable, and hence the only Artiele whieh 
ean be applied is Artiele 120.” 

"Now, with all deferenee to the learned 
Judges, we are unable to hold that there is no 
other Artiele governing a elaim of that 
eharaeter. It seems that their attantion was 
mot drawn to Article 115, whieh governs 
every euit for eompentation for the breach of 
a eontraet not in writing registered and not 
specially provided for in the Limitation Ast, 
It‘ is beyond doubt that this Artiele is a 
general prevision applying to all actions «ez 
contractu not spesially provided for otherwise; 
and the present claim certainly arises ont of 
в sontract entered into between the parties, 
The word ‘ ‘sompentation”’ i in Artiele 115 as 
wellas in Artiele 116 bas the same meaning 
вв it has in seotion 73 of the Indian Contrast 
Aof, and denotesa aum of money payable toa 
rerson on account of the loss or damage 
sansed to him by the breash of a sontraet. 
Tt has been held, and we consider rightly, 
ihata suit to resover a ғревібей tum of 
money on а contrast is asuit for sompensaticn 
within Artieles 115 and 116—vtde Nobocuomar 
Maokhopadhaya vw, Situ Mullick (2) and 
Husaim Ali Khan v, Hafiz Ali Khan 
(2. 

We are nesordingly of opinion that the 
present claim must be regardéd as one for 
compensation for the breash of а contrést, 
and that there is ro special provision in the 
Ast whieh governs the olaim. It must, 
therefore, come under the general ‘provision 


(3) 6 C. 94; 6 C, L. R, 579: 8 Ind. Dec, (х. 8.) ,6 
(4) 8 А. 600 (F, B.) A. a N. (1881) 33; 6 Ind, Ds 
421. 2 Ind, Deo, Gs 8,) 928 tel 
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Sontainad in Artitle 115, whieh governs, 
every astion arising out of a вопёгавё, not 
otherwise specially provided for, 

Oar reply to the question referred to оз 
is, that the suit is governed by the three 
years’ rule as presoribed by. Áríiele 115, 
The sase must now go baek to the Division 
Bensh for final determination. 

Оазе remiited to Dicksion Bench. 

у. СА. 2 5, Н, 


LAHORE HIGH COURT, 
Sxcoxp Orvis АррхАТ, No. 1015 or 1918, 
May 25, 1921, : 
Present : —Mr. Justice Abdul Raoof and 
Mr. Justice Harrison, 
MILKHI— PLAINTIFF — ÀPPELLANT 
967848 
Мшаттаі PUNNI—Dzrrapsxt— 
RB:PONDENT, 
Punjab Courts Act (VI of 19 8),5. 41 (31— Appeal, 
second—Question of burden of proof involviny ques- 
tion of custom —Certificate, necessity of. 


A second appeal on the question of the burden 
of proof, when that question involves a question 
of custom, cannot be entertained without the neces. 
sary certificate under the Punjab Courts Act, 
p. 493, col. 2.] 


Sesond appeal from в desree of the 
Distriet Judge, Hoshiarpur, dated the 10th 
January 1918, reversing that of the Sub- 
ordinate Judge, Seeond Olase, Hoshiarpur, 
dated the 3rd November 1917. 

Mr. B. P. Khosla, for the Appellant, А 

Messrs. Fakir Ohand and Amar Nath Ohona, 
for the Respondent. 

JUDGMBENT,-—The fasts giving rise to this 
неворӣ appeal may be summarised as below, 
One Ghania was в joint holder in 675 kanala 
15 marlas of lard, Не died leaving Musam. 
mot Punni as his,widow. Her паше was 

mutated in the Revence Records. Shé applied . 
for partition of her half -share. Gopala, 
the plaintiff in this ease, objected that ghe, аз 
а widow, was not entitled to elaim partition, 
He was referred to the Civil Courts to get 
the question determined.  Acsordingly, this 
suit was instituted for a deslaration to the 
effect that 675 kanals 15 marlas of land being 
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the oommon ansestral property of the parties, 
the defendant had no right to hava it parti- 
tioned, 

The Court of Grst instanse at first framed 
the following issue:—'fs not the widow 
entitled by soustom to obtain partition of a 
joint khata?” 16. was first inclined to hold 
that the ease was governed by  Bhog 
Bhari v, Waetr Khan (1) and that the 
burden of proof lay upon the plaintiff to 
prova that, assording to austom, Musammat 
Punni had no right to partition, After, 
however, resording a part of hia judgment 
the learned Subordinate Judge sehanged his 
mind as to the burden of proof and framed 
an issue in the following words;— Is the 
widow entitled by eustom to obtain partition 
of a joint khata?” The objeat of framing 
this issue was to throw the burden of proof 
upon the defendant Musammat Punni. Ап 
opportunity was given to Musammat Punni to 
&dduee evidenss to prove that under sustom 
she was entitled to elaim partition. The 
learned Subordinate Judge, after going into 
the evidence given by the parties, same to the 
eonslusion that aesording to eustom Musam- 
mat Punni asa widow was not entitled to 
elaim partition. The suit was assordingly 
desreed ‘and а deelaraiion was granted to 
the plaintiff aecording to his claim. 

An appeal was preferred by Musammat 
Panni‘to ithe lower Appellate Court. The 
lower Appellate Court has come to a different 
sonslusion and has held that the sase is 
elearly governed by tho rule as to onus 


proban?’ laid down in Bhag Bhari v. Wazir 


„Khon (1). "Evidense was given on behalf 
of the plaintiff to prove the eustom aesord. 
ing to whieh a widow would not bave the 
right toslaim partition. That evidende has baen 
sonsidered by the lower Appellate Court aud 
the eonelusion at whish the lower Appellate 
Oourt: has arrived -is, that the plaintiff has 
failed to’ dissharge the burden of proof. 
‘whieh lay. upon him.: In Bhag: Вла? v. 
Wattr Khan (1) the learned Judges who 
desided the ease made the following ‘observa- 
$ion;— ' ; ' 

"A widow has 


, 


a вігаг, unequivosal; 


statutory right in ‘virtue. of her possession - 


under the Land Ravenne Aob to demand 
partition. Тавь Avt- provides many’ safe~ 
güard8 against the improper grant‘of-sueh a 


"(D L4 Ind. Cas. 43; 70 P.R. 1912; 91 P, W, R 
1912; 135 P. W. B, 1013, 
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request and where the Revenue Authorities 
see fit to grant 16 and a suit із brought in a 
Oivil Oourt to restrain sush grant, we are 
quite elear that no sonsiderations of desir- 
ablity or undosirability should have any 
weight at all in this Oourt; and that the 
question to be sonsidered is the simple one, 
whether or not the plaintiff has susseeded in 
proving the existense of this power of 
restraint under the Oustomary Law.” 

The effeat of that desision we take to bs 
thia that, according to the statutory law, 
а widow has got а right of partition but 
that right may bs ourtailed or limited by а 
custom -whieh may be proved by a person 
who objests to her right of partition. Now, 
inthis ease it has besn held by the lower 
Appellate Court that it lay upon thé plaintiff 
to prove that Musammat Punni, though 
entitled to elaim partition, was not entitled 
to get partition under the eustom applicable 
to her, Under the oireumstanoes above. 
mentioned, the plaintiff's suit has been 
dismissed by the learned Judge of the Court 
below and the plaintiff has some up (o this 
Uourt in sesoud appeal In his memorandum 
of appeal four pleas have baen taken, The 
second plea raises the question of burden of 
proof, Pleas Nos. 3 and 4 objeat to the find- 
ing of the Court below as regards the question 
of custom. 

On the appeal coming оп for hearing 
‘before us a pre!iminary objection was taken 
by Mr. Fakir Chand on behalf of Mus:mmit 
Punni, the respondent, that, inasmush аз the 
appellant has not ргойпові aeertifisate, he 
is not entitled to question the finding as 
regards eustom. Mr. Khosla, on the other 
hand, has argued that plea No. У raises a 
pure question of law, inasmush as it ques. 
tions the desision of the lower Appellato 
Court as to the burden of proof, Tho 
qaestion whieh wa have to deside is, whether 
the question of burden of proof in this oasa 
isa pure question of law or it involves a 
question of воѕќот as well. From tha 
statements of the fasts of the ease as givan 
above it is quite selear that the queation of 
burden of proof ean iu no way be. separated 
from the question of eustom in thia ease. 
S; in this ease the question of burden of 
proof slearly involvesa question of enstom. 

We must, therefore, hold that, for want of 
the nesessary sertifieate, th» appellant is nog 
entitled to argue this appeal, Wa. allow tho 
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preliminary objeetion and dismiss this appeal 
with sosta. 
УУ, С. А, 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Figst Огт, Appzat No, 22 or 1920. 
Marsh 30, 1:22. 

' Present :—Mr, Justiss Walsh and 
Mr. Justice Stuart. 
PATRICK NORMAN DWYER -— 
‘PETITIONER— APPELLANT 
g versus 
HARRIET MARY CEOILIA DWYAR 
AND AXOTSER—Opposirz Partizs—~ 


RESPONDENTS. 
Costs — Malrimonial cases—Chiistians —Husband 
liable for wife's costs in any event, 


‘In Matrimonial cases the parties should not be 
_ordered to pay thelr own costs for, although a 
wife’s defence fails, or her counter-charges break 
down, or she has been proved guilty of adultery, 
the husband has to pay her costs. 

‘The pdlicy of the Matrimonial Law in England, 
and it isthe same among the Ohristians in India, 


Кав always demanded that the husband shall be. 


responsible for his wife's costs, 

First appeal from the desision of the 
Distriet Judge, Jubbulpur, dated the 17th 
November 1919. : 

Mr. B. К. Sorabit, for the Appellant. 

Messrs S, О. Mukerji and U. S. Bujpat, 
for the Respondents. " 

JUDGMENT.—This із a hopeless appsal. 
We oan only hope that the parties, in spite 
of the miserable charges that they have 
made against one another, will take the 
learned Judges! advise, There is one res. 
pest in whieh the learned Judge, it is per- 
haps well to mention, has departed from 
the ordinary rule. There is no erdss- 
objestion and, therefore, we  sannot alter 
his order, but he should have realised 
that the regular rule, to whieh there ia 
praetioally no exesption, is, that even al- 
though а wife's defenee fails, or her 
sounter.eharges braak down, or she has 
heen proved guilty of adultery, the husband 
bee to pay her eosts. This was not a 
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ease in whish the Judge should have or- 
dered eaoh party to pay their own eosta, 
The polisy of the Matrimonial Law in 
England, and it is the same among the 
Christians in India, has always demanded 
that the husband shall be responsible for 
his wife's eosts, Indeed, the папа] practice 
in every husband's petition is to require 
him to deposit a sum for the wife's costs 
bsfore the petition is allowed to prossed. 
The reason for that is obvious, The hus- 
band has the eontrol of the purse-strings 
and it may often happen, if he is not 
ordered to provide sesurity for the wife’s 
costs, that he may seeure в deeree in an 
undefended sase, besause the wife had no- 
money to defend her honour. The appeal 
must be dismissed with sosts ineluding fees 
on the higher seale, 
Ј. P. 
Appeal dismissed, 


LAHORE HIGH COURT. 
FigsT Озуп, Appran No, 2422 or 1915. 
July 23, 1921, 
Present: —Mr. Justice Wilberforee and 
Mr. Justice Martinean.: "^ 
Musammat NASIB-UN-NISA— PLAINTIFF 
—APPELLANT ` 
versus 
.Musammat AHMDI-UN-NISSA AND OTHERS 
`+ —DzzrkgNDANTS— RESPONDENT. 
Chstom—GSuccession—Sayüds of Kharkhauda, District. 
Rohtak, whether follow custom or personal law— 
Brother's daughter preferred to sister's son——Alienation, 
female, right of, to contest. 


Tn matters of succession, the Sayads of Kharkhauda 
in the Rohtak district, follow custom, although 
somewhat influenced by their own personal’ law, 
and have widely recognised the rights of succes. 
sion of females Among them there exists a right 
of representation in favour of females, and the 
rights of a bréther’s daughter to succeed are superior 
to those of “a sisters son, and she is entitled ta 
contest alienations, by a widow ‘of the last mala 
owner. [p. 498, col. 1; p 499, col. 1.] 

Kadir Ali v. Sikandar Ali, 60 P. R. 1878: Min 
Mumtaz Ali v, Jawad Ali, 82 P. R. 1887; Bunyad А1 
v. Faiz Muhammad, 118 .Р. В, 1889; Aman АЙ 
v. Musammat Amina Begam, 46 P. В. 1890; 
Umat-ul-Ala v. Musammat Said-ul-nissa, 148 P. R 
1893, Nasib-ul-nisa v. Mansur Ali, 4 Ind. Cas. 965; 
120 P. W. R. 1909, Faiz-ud-din v. Атат Ali, 8 Ind, 
Oas. 1090; 143 Р, W. R. 1910, followed. 
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First appeal from a  desreo of the 
Senior Subordinate Judge, Rohtak, dated 
the 28th May 1915. $ 
Bakhshi Tek Ohand, Messrs, Shamair 
Ohand, Raj Krishan, Abdul Rashid and 
Dev Ва) Sawhney, for the Appellant. 
Messrs. Noor ud-Din, Niaz Muhammad, 


, Umar Bakhsh, М, N. Mukerji ond B. P. 


=e 


. 895. may be, 


Khosla, for the Respondents,  : ‘ 

. JUDGMENT,—The pedigree-table of ihe 
family, and those of other families in whiah 
instanses of suasession, have been relied 
upon are attached to the judgment of the 
first Court and should be refsrred ёо, 
They are referred to as G-L, G-II, ete, in 
this judgment. 

In this sase there is & quadrangular: 
dispute relating to. property possessed by 
one Barkat Ali, who died in 1872. This 
property wae, till shortly before the suit, 
in the possession cf Musammat Bismillah 
Begam, deseased, his last widow, or her 
donees. ‘ 

The slaimants are,— 

‚ (1) Kusammat Nasib-un-Niea, the daughter 


` of a predeesased brother of Barkat Ali. 


(2) Afzal Ali, the 
survived Barkat Ali. 

(3) Musammat.Abmdi-nn- Niena, a eollateral 
in the fourth degree. ` 
. The above three claimants bave instituted 
separate suits, The prineipal defendants are 
the sons of one Umar Ali who olaimefi-half 
of two villages, Kanal and Salakhni, by right 


son of sister ‘who 


р and mush of the other property by gift 


from Barkat Ali's 
Bismillah Begam., 
The parties belong to tke well-known 
litigating femily of Ssyads residents of 
Kharkhauda, in the Rohtak Distriste. These 
Sayade, although their numbers are small, 
have on many oceasions beginning from 1876 
brought their eases to the  Ohief Court 
and the High Conrt at Lahors, As between 
the plaintiffs, it is scmmon ground that 
they are governed by general agricultural 
onatom whieh, however, allows spesial 
sonsessions to femaler; while the defendants, 
sons of Umar Ali, eontend that they are 
governed by Muhammadan Law. On this 
point the.Trial Oourt has held that the 
strict Mubammadan Law of sucsession has 
rarely been acted upon end that the next 
heir geta the property whatever his or her 
The Judge has- further held 


widow, Musammai 
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that, this baing the ease, Musdminai Ahmadi- 
upn-Nisa, as a remote eollateral, has no 
right of sussession in the presence of nearer 
heirs of Barkat Ali, As feras Musammat 
Nasib-un-Nis& and Afzal Ali are eonserned, 
the Judge. was of opinion that it had not 
been proved that в predeseased brother’s 
daughter had any right of suesession and 


that sueh right was opposed both to 
Maohammadan Law and osustom. As far 
as the sisters son was eonserned, he 


followed previous deeisions of this Oourt, 
in which sueh right of inheritanse -had 
been upheld, and eonsidered that he was 
the nearest: heir, As, howayer, Afzal Ali, 
in a plaint of 1896, had admitted Musam. 
mat Nasib un-Nis& to have equal rights 
with himself, the Judge  eonsidered that 
he was bound by this admission and that, 
Musammat Nasib-un-Nisa and 
Afzal Ali were entitled in equal shares 
in the property, the share of Afzal Ali 
being reduced to 1/24th owing to the presence 
of other members of his family who did 
not sue. Ав far as the half share of Kanal 
and Salakbni lands waa sonserned, it was 
desided that there was no sufficient . proof 
that it belonged to Barkat Ali; and Musammat 
Nasib un-Nissa who alone sued for there 
lands lost her «ase in this respeet, The 
only other remarks. nesezsary regarding 
the judgment of the Trial Court are, that 
Afzal Ali's suit in respest of certain houses 
and the suits of both of the suesessful 
plaintiffs were dismissed in so far as they 
slaimed mesne profits, Against this finding 
of tke lower Court all the parties have 
preferred appeale, tke plaintiffs asking for 
their full elaim and the defendants for 
the dismissal of the snits as far as the 
land in their possession is eoneerned, 

The first point for deeision ia, whether 
ihe parties are governed by their personal 
law in matters of вповеввіоп ог by eustom, 
The lower Court, as we have shown above, 
eame to а somewhat indesisive finding on 
this point. There ean be, however, in our 
opinion, no doubt whatever that for a very 
long period the parties have followed 
eustom. This has been held in a series 
of desisions beginning with Kadir Ali v, 
Sikandar АЕ (1) and eoneluding with Civi] 


(1) 60Р, B, 1878, 
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Appeal No. 2295 of 1915 { Ahmadt.ul-nissa- 


v. Nasib uj-nissa (2)]. Other intermediate 
judgments to the same effest are Mir 
Мита: Ali v. Jawad Ali (3), Bunyad Ali 
v. Faie Muhammad (4), Атап Ali v. 
Musımmat Amina Begam ,G), Отаи. 
Ala v.. Musammat Said-ul-nisea (6), 
Nasib ul.nisa ^. V Mansur Ali (7) 
and Futseud-Din v. Атат Ali. (8). The 
authorities and. evidenee on this subjest. 
are so clear that it is unnesessary to 
disenas this question in any detail, Mr, 
Niaz . Muhammad for the defendants has 
referred us to certain evidenee of a period 
prior to the, Obief Court desision, bat mush 
of this evidence was prodused in the вазе 
whieh was: desided on appeal in Mir 
Mumtaz Ali v. Jawad Ali (3) and mush of 
it is worthless. 16 is possible, or even pro: 
in old times 
үрен law, but we eonsider that there 
is по doubt that they have followed austom 
for the last 45 or 50 years. There is also 
no doubt that in matters of suaeession. they. 
have been somewhat infineneed by Ши oe 
personal law and have widely кери t le 
righta of suasession of females. T is ig 
shown by many desisions and still more 
numerous instances. The first dn p 
this point was.Mir Mumías Ali v, Jawad AU 
(3) and other ber pigment on ш anne 
int. ` Rate ud.din. v. 1 . (8), 
[nn pid v. Kan e (7) and Ahmadt- 
1 А ib ul-ntssa 04, | К 
ч к probed to sonsider the main 
question arising in these appeals. namely 
whether under the sustom of. the are is 
of Kherkhauda the Fee x apri 
e superior to those of 
Song is aumllés oannob be decided orn 
the mere admission of parties ав ar s 
done by the learned ae паш. as i. 
reported as J'ats-ud- А 
"s : Cy, "'Musomsat Nasib un-Nisa, m 
deseeridant of one. вор, and Afzal Ah ара 
Aman Ali, деввепдапів of two пие Mes 
jointly .for property left by Musamma $ 


t .(2) 62 Ind. Сав. 740; 62-Р, W: Ex: 1920. 
'R.1887. . 


f 9C9. 
7) 4 Ind. Cas. 965; 120 P. W. К. 1 
e) 6 Inds Cas. 1090; М8 Р, We 8, 1910... 
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the parties followed . 


(ida 


the widow. of Rahmsat АП, ‘In the plaint 
they deseribed their shares as :— . 


Musammat Nasib un-Nisa UU XE 
. Aman Ali-... ‘ oes one Li 
Afzal Ali ... MA ine T 


' This bas baen taken by the Trial Court as 
а elear admission аз between Musammaè 
Nasib-un-Nisa and Atzil Ali, tha present 
plaintiffs, of the equality of thair sharas 
in tha eise of any sollateral впазәзвіоп,` 
Mr, Tek Chand for Musammat Nasib-un- 
Nisa urges, in oar opinion rightly, that he 
saunot be held in any way bound by this 


so.enlled admission, In the first plaes, it. 


is an admission on a point of law and, in the. 
sesond plase,-it was a gratuitous one a8 for 
the purposes of that suit, it was in: no way 


nesessary to deseribe the respestive shares of, 


the parties. We may also mention that the: 
Chief Court, held in this ease, that -Afzal 
Ali and Aman Ali had no share, Жа до not 
think that the lower Oourt was justified 


legally or otherwise in-soming toa sonselu: · 


sion upon this admission. It has, therefore, 
to be seen upon the-evidenes whioh party hag 
established a superior, right, n 


Barkat Ali, as we have stated, died in | 


1872, His, brother Sarfrez: Ali, father of 
Musummai  Nasib-un-Nisa, died in. 
Matiny. in 1857. ‘It. appears doubtful 
whether, he was in reality a rebel, the only: 
information.on the point being the state- 
ment of Musammat Bismillah Bagam herself. 
An elaborate rseord eontaining the. names 
of rebels was sent for at э request. of 
the defendants and this does поб ineluda 
the name--of Sarfraz Ali, Some arguments 
have been based -on this point, bat they 
appear to us поё justified on the faata 
and to have.no baaring .on any point ОЁ 
law or eustom involved, The first question 
in the ease is, whether the suscession to 
Barkat Ali's estate should be sonsidered to 
have opened.at -the date of the. death of 
Barkat Ali or at the date of the death of 
Musammat Bismillah- Bagam, If the latter 
view be aesepted, then both Musammat: 
Nasib un Nisa and her rival Afzal Ali are 
respestively the daughter and son of a 
predeegasod brother and. sister. In this 
ease а brother having; admittedly a priority 
over a sister Musammat Nasih-un- Nisa: will 
suseeed. Mr. Tek Ohand has referred us 
to two dosieiopa of their Lordships of the 


the’ 


NASIB-UN-NISA 0, AHMDL-ON-HISA,_ | 
Péivy Oouneil| on Hindà Law, `Моттат 
v. Keri Kolitawt' (9) and Jandkt Ammal v. 
Narayanasami Aiyar (10) as authorities that 
the whole estate vests in the widow and that 
the husband’s' life is assumed to continue 
in her person, and that saésession, therefore, 


opens’ at the date of the deatli of the widow., : 


The same principle has been followed in а 
заве of oustom by this'Oòurt` in Bhagt 
v. Muhammad’ (11). On -this view. of the 
oase, whieh appears’ to be correat, there 
ean be no- déubt as ёо: the superior righta 
of: the. brother’s daughter as‘ against the 
sister's son.' - ` HP 

!The sams, iù our opinion, is proved to bae 
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similar finding - was arrived at in 
Ahmadi ul-nist су, ` Nasib ul nissa - (21. 


This is a very significant judgment and ів 


` to the “effest that a sister of a pre-deeeased 


male has no rights in the presenee of his 
daughters. : There are many other good 
instances showing the resognition of the right 
of representation among females, Pedigree 


` GLI shows the family of Musammat Mahfuzan. 


tha result even if Musammat Nasib-un-Nisa ' 


bé considered вв -the daughter of a pre- 


deseased- brother of Barkat Ali, and -Afzil ` 


Ali; the son ofa surviving sister, As Mr. 
Tak Chand has shown, tha right of represén- 
tation has оп -many  oseasions -been 
„Һа to exist in the family. 
are sonsernéd, this was desided'in Кайт Alt 
vi Sikandar Ali (1) and indeed the proposi- 
tion is not seriously eóntested before us. There 
ate also many good deeisions that this same 
right of ‘ representation exists in 
favour of -females..- In Mir Mumtaz ДЇЇ у, 
Jawad Ali '(3) Afzal Ali, 
plaintiff, himself, and other sister's 
ekalleiged Alienations by widowa and- the 


` Jatter 


As far as males ' 


‘ 


the- present ` 
aons ` 


right of represéntatioti was allowed in favour ' 


of the sister's sons, -It+is hard "to see how 
‘Afzal Ali ean’ now deny a similar right to 
a! brother’s daughter. In JPir.ud. din v, 
Amam ‘Ali. (8), Миззттлі Nasib un.Nisa 
herself. süesseded eollaterally to the property 
of Матта Miro, widow: of Rahmat Ali 
(pedigree table’ G: 1). 
sister’s son' Afzaf Ali, ‘eta., were negatived 
in-the presenee of Mtisammat Nasib un- 
Nisa, ` Ча’ Nasib- ці піва :у. ` Mansur 
(7) it was again held іп favour of Musammat 
Nasib:un-Nisa -that, in’ the absenoe of son», 
daughters ‘ iguéseeded like sòns and that the 


She susseeded to ' the property of her 


father’s ‘brother in the presence of 
edilaterals ` of the fifth degree. A more 
relevant’ instanea із that illustrated by 
pddigree’ table . G Ш. There the 


estate of Azim un:Din was inberited by ` 
his brother’s daughter and another brother’s 
grand-daughter. 16 is only by the resogni- - 
tion of the ‘right of representation that the 

obtained ‘a share. ‘ The next 
instance ів illustrated by pedigree table 
G IV, ‘In this family ‘the estate of Musam- 
mat Sughra Begam was inherited by 
Najm:ud‘Din, a brother of the last male 
holder, by Musammat Altafan, a widow of 
another brother, and by Musammit Nasira ` 
Begam, the danghter of another brother. Two 
sisters’ sone, Nisar Ali and Bashir-nd Din, 
were ‘alive atthe time and neither obtained 
a share, This, besides;showing the right of 
representation, shows the natural preferense, 
arising from: the resognition of this right, ; 
to a brother's daughter over a Bister's son. 

Pedigree-table’ G-V ‘illustrates the family of 
Mir ‘Abdullah, In this family the two sons, ' 


` Mardan Ali and Wazir Ali, were sueseeded ; 
. by'their daughtere, Musammat Fahimün ‘and | 


` Musammat Mumiez: Bogim. 


The‘ rights of the ` 


AU ` 


Oa Musa mmat ` 
Fahiran's death’ her ‘estate’ was inherited’ by 

Wazir’ ‘Al’é daughter, This insianes is 
sritisised on’ the ground that.at the time 
Wezir Ali’s ‘widow ‘was still alive, but the 
faet remains that the property has devolved 


for many years; on Musammat "Mumtez 


right or: ‘Fepresentation existed | in | their ё азе, ' 


(ув 0. 716 80. L. B. 322; 7 1 А.115; “авар, B 
0.J. 103; . 8 Suth. P.-O. J. 765; 4 Ind. Jur. 803. 
Shome L. R. 198; '2 Ind: Dac, (x. в.) 1102 (P. O.). 

(10) 87 Ind::Oas: 161; 39 M. 634; 20 M. L. Т. 168: 
BLM. L. J, 226; 14 A, L. J. 997;:(1916) 2M. W.N. 


- Mumtaz 


188; 20°C. W. N. 1323; 18,Bom. L. В. 856; 24 C. L.:J. ' 


809; 4 L. W. 530; 48 I-A. 207 


(P. 0.). - 
."(11) 16 Ind, Cas. 784; 212 PW. Rs 1912; 205 Р, e - 


В. 1912, 
82 


Боов without" any eontést by Asad Ali 

‘his “sons,” Asad Ali, вв has ' been 
pointed. out to us, was the father-in-law of 
Musammat Mumtaz Begam, but he had other 
sons who have been vigorous litigants, but 
have never eontested tha rights of Musammat 
Begam. ~The pedigree ‘tables 
G VI and G.V1I relate to ‘eases Nosed. 
ul nisa v. Mansur Ali (7) and 'Fais.uj. 
din v. Атат Ай (8) -whish have been 
referred toabove and: pedigree-table G- VIII 
is ‘that: of the parties sonesroed in the - 


` 496 

NABIB-UN-NISA ©, AHMDI-UN NISA, 
egce desided -by. Civil Appeal No, 2295 of 
116 [Ahmads-ul-nissa — v. Naetb-ul-nisea 
2 
of- Mr, Tek Ohand’s olient is that of the. 
suesession, to. the. property of Zabar Beg 
who was "вовеведеі by .two sons, в pre- 
deseased scn’s son and a predeseased son’s 
daughter, This ease is proved by the 
mutation proseedings printed in paper- 
book ІТ at pages 194-05. 16 goes farther 
than, many other - instances of sussession 


inasmuch. as it resognises the rights of females : 
in the presenee-of nearly related males. None . 
of these instances are of resent date or now. 


open to sontraot except the. last one. 


As against this mass of evidence showing - 
the existense of the right of representation . 
, and had rendered valuable servises to Gavern- ., 


in favour. of females, Mr. Mukerji, on behalf 
‘of Afzal Ali, has been able to refer us 
to no well authentisated ease in his favour. 
We do-not think it neeessary to deal 


.with some very ancient oases deposed to. 
by sush biased. witnesses ав Mouzaffar Beg, . 
Musharraf’ Ali, Sakhawat Ali and Shamahad - 
The only ease of whioh ke has been ` 
able to give authentieated detaila is that; 
illustrated by pedigree-table G.1X. . This | 
коп and a. 
sister’s daughter eneeeeded - equally. In any, 
establish the right of | 
' Ali's family and the grant of a half share 


Ali. 


merely chowa -tbat a sister’s 
ease it helps to 
representation relied upon by Mr. Tek Chand, 
"Mr. Mukerji eritieised some of the instances 
‘against him on the ground that other 
parties. affested had  sonsented to the 


BuscegBions in question, Consent, however, . 
. this-it is obvious . that the opinion: of the., 
' lower Court, that Barkat Ali obtained this ( 
: land by fraud, is. not justified. 


ів. the strongest indieation of a4 
resognition, of -right. On this point we have 
no. hesitation: in eoming toa finding that 
the right. of representation 
in favour. of femeles among. the Sayads 


of Kharkhauda at least in the absenee of, 


near ‘male heirs, and this being the .ваве 
Musammat Nasibeun-Niga takes the place of 


her father Sarfraz Aliand thus besomes the . 
, remained & soldier till 1872, 


nearest heir to Barkat Ali, We hold, 
therefore, that.she. alone із entitled tc the 
whole property. This finding also disposes 
of the elaim of. Musammat Ahmadi-un- 
Nissa... 

The noxt question for decision? is whether 
a half.share in the. villages of Salakhni. 
and.Kanal belonged to Barkat Ali. As for 


these villages. the lower Court bas. relied . 
. favour of Umar Ali вап have no oífeot меш 
mentioned ғ as Lambardar aud the oral evidence - 


npondoeuments showing Umar Ali - alone 
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Another very strong ease. in favour - 


` Basharat Ali and that Barkat Ali taking | 
, advantage: of the 


‚ years in 1837, 


exists ; 
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of tenants whieh shows that Barkat Ali ` 
had nothing to do with the management of : 
these villages. In 1872 also his three widows © 
stated that he had no right in this land - 


. whieh : belonged exelusively to ‘Umar Ali, > 


held that both the . 


The Conrt, therefore, 
property of 


villages were the exelusive 


minority of. Umar: 
Ali, had a frandulent entry made in his 
name. As against these .findings Mr. Tek , 
Ohand has shown us that a-lease of, 
Salakhni land was granted originally һу. 
Government to Basharat Ali for twenty ·; 
Basharat Ali was shot as 

a rebel in 1857 and his property was eon- ; 
fiseated. Barkat Ali had remained Joyal ‹ 


* 


ment, At the end of.1838, the land of | 
both villages. was restored to Barkat Ali ' 


‚ and Umar Ali, son of. Basharat-Alj, as is ; 


shown by eorrespondence and letters printed ` 
at pages 9 to 5:of paper book If, The 
entries in the Revenue Hosords were to the- 
same effect and the lowor Court is not ; 
eorrest in stating that Umar Ali alone ‘was 
Lambardar as is clear from ihe entry:on 
page .10 of paper book Il. 16 is, moreover, : 
established beyond any. dispute ‘that the , 
restoration of.the land was made to Barkat 


(^ 0 чс N 


was made to him as a reward- for his 
servises—vide letter ‘No. 1233, dated 18th 
May 1858, from the Government of India 
to .the Ohief Commissioner, Punjab, From 


Эхе CEP UR TR 


We have , 
also perused the oral evidense showing that ; 
Umar Ali.alone. used to. manage this land. , 
We do not consider that. this evidence: is ; 
of any.value, and, even. if írue.to soma: 
extent, it does little to: establish the opinion ). 
formed by the lower. ` Court, Barkat Ali: 
.and 16 was, 
owing to this fast that he had taken little , 
part in the actual management of these 
lands. We differ, therefore, from the opinion 
of the lower Court on this point, and hold 
that half the lands in Salakhni and Kanal ! 


. were the property of Barkat Ali and that’ 


Musammat Nasib-un-Nisa is entitled to them. : 
The gift by the widows of Barkat Ali in - 


her, 


t 
7% 
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-In eontiestion with the gifts to Umar Ali, 
wé should mention ths  eontention of Mr, 
Niaz Muhammad on behalf of his heirs, 
namely, that although a female may have 
a right of inheritances it does поё follow 
that she has- a right te contest an 


alienation even by a widow. The subjest - 


in general is of a- somewhat sontentious 
sharaeter but we may say that we agree 
generally with the remarks of Robertson, J., 
in Magsud-ul-nisa v. Kante Zohra (19). These 
remarks apply with  speeial forse in the 
present ease owing to cur finding that 
Musammvt ' Nasib.un.Nisa ia entitled to 
sueseed by the right of representation and 
as а daughter whosueeceds in sush eapasity 
has in every way the rights of a male. 
The right of a male to contest alienations 
sannot be disputed in this family, as Umar 
Ali himself had alleged such right in a 
sase which was fought up to, the Chief 
Court. 
ties as to the right of a female heir to 
eontest alienations by widows (see, for 
instanos, Pir Mumtaz -Ali v. Jawad Ali (3) 
‘and Fais.ud din v. Атат Ali (8)). We do 
not sonsider that there is any forse in this 
argument. 

The only other point requiring any decision 
on our partis the right of Musammat Nasib» 
un-Nisa to mesne profits from the date of 
the institution of the suit till delivery of 
possession. Thiscleim was refused by the 
lower Оопгё on the ground that the plaintiff'a 
suit was premature and sould not be deter- 
mined in this litigation. We fail to under- 
stand the meaning of the learned Judge 
who obvioushy overlooked the provisions of 
Order XX,rule 12, Civil Prosedure Code, 
Indeed, on this point the claim is not 
contested by the persons іп possession, 
We hold, therefore, that a desree should 
have been passed dirseting an enquiry вв tq 
the rent or mesne profita from the institution 
of the suit until the delivery of possession to 
the desree- holder. 

There were other. points .raised in the 
sourse ` of the appeal before us whieh 
.sither do notrequire any remark іп view of 
our: finding in favour of Musammat Nasib- 
un-Nisa or have not been pressed by 
Counsel, Mr. Tek Ohand did not press 


. (12) 188 P, В. 1908; 194 P, W. Е. 1908. 
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There are also many good authori», 
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his ease regarding Lashhman's honse, nor: 
did he press ground No. 12 of the appeal. 

The result, therefore, of this appeal is 
that Musammat Nasib-un-Nisa’s appeal is 
&esepted and she is given в deeree for the 
whole instead of half of the property deserib- 
ed in the.desree of the First Court, and 
also for the half share elaimed of the Kanal 
and Salakhni lands and for mesne profits 
from the institution of the suit till date of 
delivery of possession. The Exeenting Court 
will make due enquiry into this amount. We 
award her the fnll sostas of litigation ав her 
suit has only failed in гөвревб of properties of 
trifling value. The appeals of the other appel- 
lants are dismissed with sosta. 

W, 0, А, 

Appeal accepted, ' 


ALLAHABAD HIGH COURT, 
Оти, Revision No, 143 or 1921, 
April 10, 1922. 
Present ;—Mr. Jastise Walsh and Mr, Justies 
Stuart. 
RAM SUNDAR TEWARI AND oragks 
— PEMTIOXERS 
Lersus " 
Musammat KULW ANTI KUNWAR 
AND OTHERS-— OPPOSITE P-RTIES. 
Arbitration —Award—Legal flaw— Party. procuring 
legal flaw cannot take advantage of it. 


General principles of law must be applied to 
arbitration matters as to all others. 

Where one of several arbitrators agrees to an 
award but at the instance of one of the parties 
wilfully refuses to sign it, though there is a legal 
flaw in the award, the party who procured it cannot 
take advantage of it, 


Oivil revision against an order of tha 
Subordinate’ Judge, Ghazipur, dated the 30th 
May 1$21. 


Mr. 7, S. Bajpat, for the Applieants, 
Dr. M, L.. Agarwala, for the Opposite 
Parties, 


WarsH, J.— General prinsiples of law 
must be applied t» arbitration matters aa 
to all others, It has been found in this 
ense that the persons pbjeeting to thg 


860 © 
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ond 7 


‘0. E. M. OHRTTY FIRM t. MUTHU MAHOMED &-00, 


légal flaw in the award are tbe - - persons 
who proenred 16, In other words, that they 
got the arbitrator to refuse to sign the 
award. The Court has-found that the re- 
ealcitrant arbitrator agreed to the award. 
His failure to sign it is undoubtedly a 
legal flaw, but it is а flaw which the 
plaintiffs eannot take advantage of, beeause 
they proeured it. On that rouna alone 
we think that the learned Jndge should 
have desided as be did, although it is 
trué ‘that he bas 


‘very ‘well: on the anbjeat. It is certainly, 


to my mind, а tonelusive answer to Te- 


vision,’ 
: Bivaer, J.—I agree. - 


By rae QOovar.—Applisation dismisced 
with torte, ineluding fees on the higher 
seale. | 
и, н, 


Arplicaticn dismissed. 


. LOWER BURMA OHIEF COURT. 
Sproat Seconp Civiu АрРЕАТ. No, 215 оғ 1919. 
June 20, 11991. 


` Present :—Mr. S. М... ‘Robinson, Chief datio: 


and Mr. Justiee Duek worth, 
©. R. M, OHETTY FiRM— APPELLANT 
| versus 
‚К. M. M. A. K. MUTHU MAHOMED 


Фф Co.— Resronpext. - 
Lower Burma Courts Act (VI of 1960), =. 8C— 
Appeal, speciat— Whole case whether re-opened—Facts, 


, «спситтепі findings of, interference with, 


The special. appeal allowed by section 30 of the 
Lower Burma Courts Act re-opens the whole case, 
,but, as a'general.rule, the Chief Court will not, in 
such an appeal, interfere with concurrent findings 
nf fact, unless ‚very. good grounds for that inter- 
'ference are made out, [p. 500, col. 2; p, C0!, col. :.] 
' Spesial civil Besond appeal against the 
judgment passed by the Divisional. Judge, 
Hanthawnddy, mcdifying the безгєө passed 
‘by the-Distriet Judge, Hanthawaddy. : 

Mr. Anklesaria, for the Appellant. 

Mr. Moore, for the Respondents. 

s \ JUDGMENT.. 

- Бовінвои, О. J.— The Plaintiff. appellant 

cbrovgbt a guit against Parodei -Padeyeshi 


not expressed himself: 


azd obtained an order for PON before 
judgment on certain Laterite lyivg on some: 
land cf bis. The respondent then applied :-to 
have the attachment removed, slaiming to be 
the owner of the Laterite by virtue of 1n agree- 
ment with the defendant, His applisation was 
rejested and he thereupon brought thie suit 
for a dealarstion that he was the owner of the: 
Lterite, and.for damages for wrongfal attaeh- 
ment, 

' Both Courts have held tbat he is the 
owner of the Laterite and have granted him 
damages for wrongful attashment, but the 
lower Appellate Court bas varied the decree 
in respest of the damages by a sum of about: 
Rs. 200, А further appsal was then filed in 
this Court, under sestion 30 of the Lower 
Burma Courts Ast. 

A question haa been raised as to’ whether 
any appeal lies in regard to the ownership of 
the Laterite, there being eonsurrent findirgs 
of faet as to thie, 

lt was brought to cur notice that the 
question whether the appeal allowed by 
єевіїор 30 re opens the whole este or only 
that portion of it on whish the deeree of the 
first Court has keen varied is one that is 
constantly raised and has never been desided 
by this Court in eny ease that has been 
printed. We, therefore, deeided to hear 
Ccunselon this,matter before we eontinue the 
appeal any further. 

Under'the ordinary law, there ай be 
no further appeal execpt on points of law or 
prosedure as allowed under section 100 of 
the Ccde of Civil Prosedure. The Lower 
Burms Courts Ast allows a spesial appeal 
wherever the deeree of the Appellate Oourt 
varies or reverses otherwise than as to «osts 
the deeree cf the Ccurt bélow. It allows 
special appeals on any ground whieh would 
be a gocd ground of appeal, if the desree had 
been paseed in an original suit, The question 
of concurrent findings of faet aa to one or 
more of the issues arising in the елке ів not 
dealt with, ard, takicg the cestion as а 
whole, it is elear that an sppeal lies .on 
the whole sace. If the deeree is varied or 
‘reversed, the appeal will lie, and to that. 
extent it must be taken that the whole sase 
is re opened, but it does not, therefore, follow 
‘that the Ccurt should depart from the.well. 
established rule as to soneurrent findings 
of fact, and the geveral rule must always be 
thet the Court will cot interfere with 
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‘eonsurrent findings of pure matters of fast, 
unless very good grounds for that interferense 
are. made ont. in our opinion tha Court 
should be guided by the prinsiples whish are 
ested on by their Lordships of the Privy 
Oounsil in this matter, and those prinsi» 
ples are to be found eollested in Woodroffe 
and Amir Ali's Civil Prosedure Jode, Seeond 
Edition, at page 441, ete, 

In‘ the present ease. therefore, we will 
hear Counsel as to whether this is a case 
in ‘which we shonld go into the question 
of the ownership of the Laterite which it 
is open to us to do, if good cause there- 
‘for be assigned. It may be that in this 
ease it is nob a pure question of fast but 
rather опе of mixed law and faot, and we 
should have to eonsider whether all matters 
arising and neeessary fcr the decision of 


the question have been  eonsidared · and 
weighed, . 
The appeal will, therefore, be set down 


for further hearing and be plased first on 
tbe list as a part-heard oase. 

Docxworrn, J.—1 sonour, 

Ww, С. А, Oraer accordingly, 


ALLAHABAD RIGH COURT. 

Civin Revision No. 103 or 1921, 
: Mareh 27, 1922, 

Present :— Mr. Juntiae Кутев, 
PURAN CHAND.AMIR CHAND— 
: DEFENDANTS— APPLICANT 
veraus 
. ЧООН RAT-RAM KUMAR —PLAIXTIFFA— 

Opposite P-RriE:4. 


Jurisdiction —Contract for delivery of goods —Cause 
of action. 


Where a contract for the sale of goods is made 
in Bengal and the goods are to be sent to Bengal 
from a place in the U. P., the cause of action for a 
suit on the contract does not arise wholly or in part 
at the place in U. Р from where the goods are to 
be sent but arises at the place in Bengal where the 
contract is made, 

Civil revision against an order of the 
Judge, Small Cause Oourt, Azamgarh, dated 
the 4th May 1921, 

. Mr, 8, N. Mukerit, for the Applicants, 

Mr. E. C, Métal, for the Qpposite Parties, 
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PURAN OHAND- AMIR OHAND t, JODY RAJ-RAM KUMAR, 


sgi 

PALAWAN 0, B. КАКО, 

- JUDGMENT.—The first point taken in 
this revision is, that the sause of astion arose 
ontsids the loaal jurisdistion of the Court. 
It seems. that the sontrast was made in 
Bangal and the goods wera to be sent to 
Bengal The only thing done in Azamgarh 
was that the goods were despatehed from 
Azamgarh, I do not think it ean be said 
that the osuo of astion wholly or in part 
arosa in Azamgarh,. In this view, the 
applisation must suoseed with sosts, I set 
aside the desres of the Court below and 
direst it to return the plaint to the plaintiff 
for prasentation to the proper Court. 


7. Р, Decree set ast le, 4 


LOWER BURMA OCHIAF OOURT, 
Orvit Reviston No, 125 or 1920, 
Marsh 10, 1921. 

Present: —Mr, Jastise Daskworth, 
PALAWANC--APPLIOANT 
versus 
B. КАМП AND отне 53-- RESPONDENTS, 


Promissory-note, written assignment of, whether 
valid—Assignee, right of. 


A written assignment of a promissory-note is 
valid, and under the general ‘law, apart from the 
Transfer of Property Aot, suck assignment gives 
to the assignee aright of suit upon the note. [p. 538, 
col 


A»polisation for revision of an order passsd by 
the District Judge, Рада, revarsing the desree 
passed by Township Judge, Nyaunglebin, 

Mr. №, 8. Aiyar, for the Applieant. 

Mr, Bur'orjes, for the Respondents. 

JUDGMENT.—This ` was а suit for 
Bs. 356 3-3, alleged to ba due on a pro- 
missory note, payable to order, whieh had 
basn assigned to the plaintiff applicant by 
the payee by means of a bond. The 
transastion took plasa in Paga Distrist, 

Tae First Oourt desreed the snit, but the 
learned Judge of the  Distrist - Coart 
dismissed it, holding, in effess, that, inas» 
mush as ssstion 130 of the Transfer of 
P,operty Aet is not in forse in Рево Diatrist, 
в pro note san only -be transferred by 
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Andorsement and delivery under the ; pro- 
visions cf the Negotiable Instruments Ast; 
or, in other words, that in Pegu Distriet, 
„or. where the Transfer of Property Act 
„is not.in forse, а pro-note eannot be 
_transferred- as. an. setionable elaim but 
solely as a negotiable instrument. 

In this ease there was по ndorsement 
„ОЁ the note. : ° 
.: The sole point taken up on .revision 
.before me is, that the learned Judge 
-erred in law in overlooking. -the.fast that 
„а pro-note may be transferred under the 
general law, as well as under the Transfer 
of Property Ast or by the Law Merehant, 
¿or that, in the alternative, the "Judge 
.erred in not holding that the prinsiples 
dedusible from sestion 130 of the Transfer 
¿of Property Ast should be enforsed ав 
" rules of equity, jastise, and good sonssiense, 

I wil deal with the last point first. 
.. It seems to me that the real point in 
sueh а ease as this is, that we have to 
sousider what was the law in India in 
regard to assignments of "choses in action,” 
before the Transfer: of Property Act was 
brought in. atall. I also think that, where- 
as the Negotiable Instruments Act войібеа 
the law relating to -pro-notes, in- so far as 
they are Negotiable Instruments, the 
Transfer of Property Ast eodifed the law 
relating to-them- as ‘actionable elaims," 
whieh Jaw-existed before the latter Ast 
was brought into foree, If this is sorrest, 
.and I sonsider that it im xo, it simplifies the 
. matter.under dissussion to a great extent. 

1 am now asked to hold that there are 
-three ways in whish a Negotiable Instru- 
ment, sueh as this pro note in ruit, may 
be transferred, vie :— 

1. By indorsement and delivery, as 4 
Negotiable Instrument, under sestion 45 of 
the Negotiable Instruments Aet. 

9, By written assignment under seotion 
130, Transfer of Property Act. 

8. By transfer under the General Law 
applieable before the Transfer of Property 
_ Act was put. into foroa in India, te, by 
“delivery for value or assignment for value, 
just as à mere ebattel may be transferred, 
«The first method would be good anywhere, 
..The second method is equally indisputable 
jn .plases to whieh the Transfer of Property 
„Aot, has been extended, but, of ,sonrse, it 
оп). not render the transferee a “holder 
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.in dme sourse,” 
: method, there are authorities insupport of 


thereon by mere transfer, 


(1928 


In regard .to the third 


its existence. Binode 
Ashutosh Mukher,ee (1) shows that there 
fs. a general law, whieh regulates the 
transmission and transfer of Negotiable 
Instruments "as chattels.” I refer espesially 
to page 667* of this desision, The case quoted 
and relied upon by the learned Distriet Judge, 


Kishore Goswami v. 


.Ulagappa Oheiiy ү. Ramanathan Chetty (2), 


was the work ofa single Judge, andit doea 
not seem that he exhausted the authorities. 
The gist of his desision that a man eannot 


‚апе on а note whieh is not indorsed to 


him, is not, therefore, of great weight. 
Muhammad Khumarali v, Ranga Rao (8), 
and Muthar Sahib Maraikar v. Kadir Sahib 
Maraikar (4) support the view that thia 
third method of transfer exists. The ease 
reported in Sowcar Lodd.Govtnda Doss .v. 
Lepiit Muneppa Naidu (5) appears to be 


‚в parallel ease, supporting the . contention 


that а promissory: note may be transferred 
independently of the Negotiable Instruments 
Aet and the Transfer of Property Ast, 
and that, too,.even withont a written 
assignment. I should say that this ease 
deals with a tranafer by the Oourt of 
Wards, It was followed in Lodd Govind 
Das v. Karnam Munusawmi Рїйаї (6) where 
also the: Court of Wards made the transfer. 
There san be no doubt that the cumulative 
effest of these deeisjons is that a Negoti- 
able instrument msy be transferred so as 
to enable the transferee to maintain a suit 
even without 
indorsement or written assignment. It 
would apparently be mush more. so when, 
as here, we Lave a written assignment. 

At the same time, it is odd that Iean 
fini no authorities amongst the published 
desisions of other High Courts. 

Here, in Burma, we bave 2 us Judge 
deeision of Maung Kin, J., in T. A. ‚А. В. 


‚ M. Ohetty Firm v. 5. E. Solomon (ту dated i in 


1919, whieh lays down that a negotiable 
instrument oan be transferred asa negotiable 


(1) 14 Ind. Cas. 720; 16 O,-W. N. 666. ; 
(2) 32 Ind. Саз, 821; 8 L. W. 171. | 
(8) 24 M. 654. б А 
(4) 28 M. 544; 15 М, L. J, 884. 

(8) 81 M. 584; 4 M. L. T. 841, 

(6) 8 Ind. Cas. 881; 9 M. L. T. 169. 

(7) 65 Ind, Cas. 718; 13 Bur. L. T. 37; 10 L; B. В. 

98, 
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instrument by indorsement and delivery, and 
as am astionable slaim by. assignment in 
writing but that it esnnot be transferred 
by mere delivery, so as to entitle the 
transferee to sua upon it. The learned 
Judge was, of sourse, 
Rangoon ease, where the Transfer of 
Property Ast is in foree, and, so far as 
the present ease is вопевгпей, his desision 
amounted to nothing more than this,— 
that a ‘verbal assignment of · promissory- 
is invalid. In the-sase of Babu 
Goridut.Bogla v. Ebrahim Etoof Doopley (€) 


_ even а verbal assignment appears to have 


, been 


eontemplated by Fox, O. J, and 


~ Irwin, dJ. 


- 


- ba:eovared Бу вевїоп 130, 
: notise was given: under 


In the present ease thera oan be по. doubt 
that, if:the Transfer of Property: Aet -was in 
fores in the District, the transaction would 
the fast that no 
the provisions of 
Baotion ‘131 --bsing -ef no consequence. 
However, the said. Aet was not in fores at the 


-time with the exeeption of eertain seetions 


of whieh seation 130 is not one. 


‘written . assignment 
‘valid; and gave'to the plaintiff-applieant а 


- deside the point. 


The question, therefore, is whether the 
of: this-pro note “was 


title to maintain а suit on the ipstru. 


. ment, 
`1 consider that the assignment in writing ` 


was valid and thatit did give the plaintif -a 
right of suit upon the note, 


In the ease of Basané Singh у, Burma 


: Railways Оо. (9) Sir Charles -Fox, О, d., 
‘assumed that sueh a transfer of an astionable 


elaim aould be effested within: the Herzida 
Distriet, but it does not appear that his atten. 
tion was ealled to the fast. that the sestions 
in question were not in forea in that Distriat, 
and, really, he did not have to sonsider and 
His deeision, therefore, is 
of little assistanse with referense to the present 
$986. 

Relying on the prinsiples of the rulings 
quoted, 1 hold that this written assignment 
was valid, and gave the plaintiff a right of 
suit, quite apart from the "Transfer of Prop- 
erty Ast, whish was nof іп forse, and that 
this right arose under the general law, referred 


(8, 14 Bur. L. В. 25 at pp. 29, 30. 
(9) 80 Ind: Cas, 278; SE B.. R. 288; 8 Bur. L. T: 
266, 
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‘dealing with «a 


250$ 


to by Chalmers in his-work,- whieh is quoted 
inthe Caleatta Weekly Notes..ease already 


-referred to above. I am of the. opinion that, 
‘ before the Transfer of Property Ast вате into 


forse at. all, such a right existed, t.¢., в right of 


` transfer by a written assignment, and that in 


plases to whieh the sections of the. Aet son- 
carned have not been extended, sueh a right 
still exists, Taking the view whieh I do, I 
eonsider that the learned Judge of the 
Distriet Court asted illegally апа without 
jurisdiction in desiding the .eace on this 
point adversely to. the -plaintiff applieant, 
and that this Court is entitled to. interfere 
onrevisign under sestion 115, Civil `Ргове- 
dure Code. 

ORDER,—The desree of.the Distriet 
Oourt is-set aside:and the. оазе is remanded 


‘to:that Court for a desision on the merits, 
- Respondent will pay: the:eosts of this appliea- 


tion. 
W, O å, Decree set aside ; 


» case remanded, 


ALLAHABAD HIGH OOURT. 
SECOND Отуп, Aperat No. 1039 оғ 1920, 
Marsh. 31, 1929, 

Presesf: — Mr, Justiee -Eyvesn and 
. Mr.. Justiee.Gokul Prasad, 
:PACHKAURI LAL axp'ANOTHER— 
‘DerenpasTs——APPELU’ NTS 
versus 
MUL CHAND.AND ANOTHER— 
PLAINTIFF4 — RESPONDENTS, 

Negotiable Instruments Act (XXVI of.1881), в. 76 
—Hundi— Drawer and drawee same-—Presentation not 
necessary— Damages. 









Where the drawer and the drawee of a hundi are 
the same, the provisions of section 76, clause (d), 
tiable Instrumente Act, render presenta. 
tion unnecessary and no question of damage arises 
in such a фазе from want of presentation. 

eppeal from а deeree of the 
Judge, Oawnpore, dated the lst 


July 1920. : 

Мг: Guldari Lal and Dr. 5. N. Sen, for the 
Appellanta. 

“Dr, 8, Sulaiman, for the Respond- 
ents, 

JUDGMENTR,— This appeal arises out of a 


hundi drawn, by Behari Lal.Balmakund on 
the firm of Behari Lal Balmakund in: fayour 


: per.eent, per annum. 


„Buod for Rs, 
‚ interent.. 


‚ Jnstruments Aet barred the soit, 
pleas raised in the Trial Court were reiterate , 


b 
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; of Mul Ohand,-the plaintiffs agreeing to pay 
whim Ба. 2,000 within ninety days 


from 
‚ the 30th of. April 1918. with. interest at 12 
The pleintiffs gave the 
defendants ared't for sertain items. and 
1,906, the, ba'anee. 


. The main defenee of the sontesting defend- 
.ants waa the denial of the exesution of the 
hundi; alternatively, 
exeeution by one member of the firm would 
‘not bind the other members as the money was 


.not required for or used in the business of 


the firm.. 
; The. Trial Oourt deereed the suit. Oa 
нат a forther point was taker, namely, that 


aa the hundi һай not been presented the 


. provisions of. seation 64 of the Negotiable 
The other 


ed Onthis new point the Court below held that 
this partioular hundi was really & promissory 
поќе and, therefore, did not fall within seetion 
64 of the Negotiable Instruments Aot. In 
this view we are unable to agree; but it 
seems to us that the provisions of sestion 76 
elause (d) render presentation unnesessary 
in this ease. Aesording to that sestion ‚во 
presentation for payment is necessary “as 
against the drawer, if the drawer could not 
suffer damage from the want of sueh presenta- 
tion.” -In this ease the drawer and the - 
drawee were the tame, and, therefore, both. of 


them knew when the hundi was exeenied . 


that it was payable ninety days: thereafter, | 
and оп the expiration of the ninety days, both 
of them knew that it had not \ been paid, 
Tbus, no question. -of damage; ean arise 


‚айй the cases ‘cited аге, the efore, rot. 
'apnlieable. | 
There remains another ‘poi t, however, 


* 


"money was required for, the.. ty 
i the. firm. On this point there i 


зы 


E Makurd Lal P 


‚ tions. 


aye 


;whieh. has not been desided and hat i is, whe. , 


"ther, when Behari Lal exesuted this hundi, he 


was, asting for the firm, and 







finding. by the District Judge, We 

réfer an issue to the learned Disfa i 
.gamely, did Behari Lal borrow $ 
for the business of the fir 
No -further /evidense will 


bé taken. On return of the finding. the 


ge Bee 
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with - 


it was slaimed that . 


. the adoption and to perform it herself, 


С ghould be fé eonsidered. 
- the ease of a discarded widow as in this ease. 


CRM 


MADRAS HIGH COURT. : 
Oivi А+ркАһ No. 349 of 1920; | 
October 21, 1991, 
Present: —Mr, J ùstise Spenser and" 
Mr. Justiee Ramesam. 

MUTHUSAMI NAICKEN, Mrwor, вт 

NEST FRIEND NAGA NAICKEN. С 

— PLAINTIFE-L APPEELANT 

` 7 тегвив к 
PULAVARATTAL AND oTBERS— - 

` DrrENDiNTS— RESPONDENTS. - i 


Hindu Law —Adoplion- Widowe—Senior widow— 
Preferential right—Junior widow, when can adopt. ^ 


Under the Hindu Law, in the absence of any 
direction fromthe ‘husband; the senior widow hass 
the preferential right to adopt She does not 
forfeit that right by the mere fact of her having lived 
apart from her husband for a numbér of years. [p, 

, 504%, col. 2; p. * 07, col 

Where a junior widow wants to make an adoption 
the p'oper course for her is to ask the senior widow 
to get the consent of the male sapindas to perform 

tp. 506, 
col, 2.) 
Per Ramesam, J.—A prohibition by the husband 


“against adoption by the wife cannot be inferréd 


by the mere fact that the.husband and wife were 
living apart. (p.508. col. 2.] 

Untila senior widow clearly gives up her pre- 
ferential right of adoption the junior widow has no 
right. [p. 508, col, 2.7 

Appeal*against a deereo of the Court 
of the Subordinate Judge, Salem, datad 
the 22nd Marsh 1920, in Original Suit 
No. 41 of 1919, 

FACTS appear from the judgment, 

Mr. T. Rargachariar (with him 5. S. Rama» 
chandra Aiyer),-for the Appellant.—' The rule 
of the senior widow's preferential right to 


‘ make adoption does not apply to Sudras to 


whom no religious ceremonies are neseseaty. 
- Puddo ` Kumaree ee v, Juggut Kashore 
Acharjee (1). 

The senior widow was living apart from 
‘ her husband for 45 years. The text-'of 


'-the Mitaksbara restriets the right to wives 


who are blameless. The text also requires 
' that’ sbe ;niust be in attendanes and present: 
with her Knsband, 

Тһе dcgision i in Damara Kumara Vexnkatappa 
'* Naganim' "Bahadur v. Ритата Ranga Rao (2) 
it does not apply ta 


gp 5 0.615; 2 Shome L. R, 229; 2 Ind. Deo. (к s.) 


- NOR Ind, Саз, 106; 89-M. 779; 29 M-L, 1,18; 18 
` M. Le T.19; ( 915) M.W.N. 434. — 


с the wife's separation, 


. ber 1915 of 
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-In any event, a prohibition «against the 
senior widow's adapting should be implied 
from the fasts-of this sase.. The hnaband 
would not have given authority to a woman 
who, dissarded him and was living away 
from. him for years. 

Mr. А. Krishnoswami .Aryar (with him 
Mr. S. Fanchapagesa Sastri), for the Re- 
spondents.—The rule of preferential right 
of making adoption vesting in the tenior 
widow applies to Sudras, For all eastes 
adoption is а religious ast though datia 
homam is not neeessary among Sudras, 

The preferential right of the senior widow 
is established by an even eonree of desis 
sion», Damara Kumara Ven*atupra Nayanim 
Bahadur v, Damara Ranga Reo (2), Kakerla 
Chutkamma vy. Kakerla Punnemma (3), 
Rakhmabat v. Radhabat (4), Dnyanu Pandu v 
Taru Boleram (5), and Ranjit Lal v. Bt oy 
Krishna (6), 

The text of the Mitakshara whieh requires 
the wife who joins her husband in making 


' the edoption to be blameless refers only 


to aets of miseondust, sueh as unohastity. 
It eannot apply to mere voluntary separation 
from the husband. 

Asto the implied prohibition, that ean- 
not be presumed from the mere faet of 
There is по prohibi- 
. tion, express or implied, in this ease, 

JUDGMENT. 
Srexces, J.— The plaintiff in this suit 


seeks for a deelaration that he is the adopted 


son: of. the deceased Ammasi Naieken . and 
is entitled to the properties. mentioned 
in the. sshedule whieh belonged to Ammasi 
Neisken іо. bis lifetime. 

- Ammani Naieken died on the 13th Noven 
a earbunele. it is alleged 


that. on the morning of. the day when he 
. died, he adopted the minor plaintiff, who is 
: the воп .of the deeeased’s sesond . wife’s 
« brother, and that he assosiated the sesond 


wife; who is third defendant, with. him in 
the aet of adoption. It may. here be stated 


_ that Ammasi -Naisken left three wives, 


‚ Pulsartbal, 


- Nellayi and Poovayammal,: and 


- that the first wife has been. living. apart 


à 


(8° 27 Ind. Cas. 775:98 M.L.J. 72; 10 M. L.T. 
619; 2 L. W. 24; (i915: M. W. М. 19. 
44)5 В Н. C. В. 181 at p. 193. 
(5) 67 Ind Cas. 118; 44 B 508; 22 Bom, І, R. 890 
(6) 14 Ind. Саз. 17; 89 0, 682; 16 0, W, N, 440, . 


INDIAN PARER: 


-the Ist Fabruary 1915, 


. tains a statement- that 


. 505 


from him for abont 25 yaare, ‘As doubta 
were thrown upon ‘the said adoption, it їв 
alleged that the third defendant went through 


.the eeremony of adopting the plaintiff а 


fesond time on the 3rd Dasember 1917, 
The Subcrdinate Judge found that ` the 
adoption alleged to have been made by 
Ammasi Naisken was not true, and that 
the adoption made by the third defendant - 
was true but not valid. 

Two questions arise for deoision; first, 
whether the frst adoption was true in 
fast, and, sésondly, whether the sesond 
adoption was a valid adoption. Oa the 
first point 1 am of opinion that suffaient 
reason has not been shown for disturbing 
the finding of the lower Court, The Sub. 
ordinate Judge heard the witnesses deposing 
and he has good r»asons for thinking that 
the deseased Ammasi  Naisken did not 
adopt the plaintiff and that the evidence 
in favour of the adoption was unsatia- 
faetory. There are several cireumstdnoes 
whioh throw auspision npon the truth of 
the alleged adoption. One is, that the de= 
esased was very ill on the morning of the 
lsth November and he died at 5 P, й, 
His third wife, the взвопі defendant, saya 
that he lost sonasiousness on Saturday 
morning and that Һә had no eontrol over 
his tongue. The aet of adoption is alleged 
to have been made at or about the time 
when the  mprayoschillam seremony was 
performed and at that time it ів apparent 
that he was in ertrents, The statement 


‘of the 2nd witness for the plaintiff that 


the deceased was sitting up -leaning 


-against the wall and that he embrased the 


plaintiff and delivered him into his wife'a 
hands is very improbable. Then, 
althongh the adoption is alleged to have 
been made on the 13th of November 1915, 
the puthtvaras statement was sent in on 
This is signed by 
the Kurnam who was not present at the 


.alleged adoption but not by the Village 


Munsif who says he was prezent. It sorn- 
the -obsequies of 
the deeeased were performed by Chenga 
Naisken, the deesased's elder brother’s son, 
aa the agent cf the adopted воп, This 


Chenga Naisken has not bsen examined ав 


-a witness to prove that he asted as an 


agent for the minor; nor bès Karuppa 
.Naieken- who. acsording to P, W. No, 2, bad 
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ome for the adoption: and is the eldest 
~ surviving Sapinda of -Ammasi Naisken, been 
„examined as witness. Then, the .effest of 
othe adoption was to disinherit all . the 
three widows-and a daughter and to-:make 


' .a@ relation of his -seeond - wife . suesaed to 
-the whole of the -deseased’s property. 
1when we find the sesond wife, - 


‚ third defendant, propounding this<adop- · 
tion, it suggests that she does so besause 
she is interested in getting the: property 
. for her family, 

On the. sesond point, which is a question 
_of law, the adoption on the 3rd Desember 
,191" is attasked on the ground. that there 

was no authority reseived by the  sesond 

"wife, either in writing or orally, from her 
husband to perform thia adoption - and that 
during the lifetime of the senior wife, the : 
_senior wife has a preferential right to make . 
„ adoptions. This bas been established by. the 
.degision in Damara Kumara Venkatappa Naya- 
; nim Bahadur v. Damara Ranga Rao (2) whioh 
followed a deeision of Sankaran Nair, J., 
‚пй, myself їп Kakerla Ohukkamma v, 
Kakerla Риппатта (3).and the Bombay . 
‚апа Caleutta High Courts have also Leld 
. that the senior widow has:a preferential 
right of adoption. See Rakhmabai v.: Radka. 
-bai (4), Dnyanu Pandu v. Tanu Balaram 
.(8) and Ranjit Lal v. Bijoy Krishna (6), 
. The .passage in the -Mitakshara : that 
-treats:of this topia haa been translated . 

` in Major Basu's Yajnavalkya Smriti as 
follows: "When a wife of the same olass 
(as that of.the husband) exists, then reli- 
‹ gious: works ате. ооё to be performed by 
‚а wife who is not of the same elass.” 
, Upon this .Katyayana comments, 
-who has many wives employ one of equal 
:elass in the: ease of the :saerifieial fire, 
and in attendanse on himself; but if there 
.be many such, let him employ the eldest 
in those dutier; provided she be blameless.” 
Now, it is argued that the eldest wife, Pulavar- 
-thal, had been disearded by Ammasi Naieken 
and, therefore, she was not in attendanse: on 
her husband and not blameless, Ап :at- 
tempt to prove that she was ап adalterons 
wife entirely failed. We only know that 
she was living apart from her husband 
for about 25 years, before his death. The 
,question is, whether much separation makes 
‚ her insompetent to perform the astofadop- | 
. sions and. thas : жацвев : the sapasity.-- 


i 
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make an adoption «to devolve :upon: the 
: sesond wife. The. text of: Katyayana seems 
-to me to -apply -to -a -ease of: adoption 
: performed during the lifetime of the-adoptive 
:father,-when he speaks of а -wife being in 
attendanse on himself, It is -doubtful 
-whether the «word .adushia: or ^ blameless 
should be interpreted. so as to exelude’ a 
‘woman who: voluntarily lives- separate from 
‘her husband without having been guilty of 
.unsehastity or misonduet, бо far as the 
facts of the separation in ‘this ease are 
known, there is: nothing to attribute: blame- 
‘worthiness tothe elder wife. An- adop. 
- tion made by в widow without- sonsulting 
` tke sapindas. would be invalid for want of 
- authorisation: from. them as ithas bssnheld 
that the. consent of the · sapindas . supplies 
the want of the husband's authority, The 
other wives are sapindas and it was: nesessary 
for third defendant to -ottain ‘their 
- eonsent -before. any adoption could be:made. 
In this ease the third'defendant sent а notice, 
Exhibit IV, ёо the senior wife in ' whieh 
. she expressed: her intention of .:eonfrming 
the adoption made ‘by her husband. and 
asked for an expression of her views :in 
respest of. the permission given by . the 
..méx& reyersioner to. her to adopt the 
plaintiff. When the -senior -wife - has: a 
preferential right of . adoption,- the “proper 
eourse for а junior: wife who wishes adop- 
Моп to be made, would-be іо. авЕ : the 
. senior wife to get -the eonsent of the 
: male - sapindas to perform .the : adoption, 
«and to perform it herself. If-she was 
‘anwilling to. perform it herself, it ‘would 
then be soon enough ёо ask. her to. agree 
‘to the: adoption seremony “being performed 
by the junior : wife. Exhibit IV . is поё 
.souahed: in sush terms, It implies .that 
Poovayamal -was determined to:csrry out 
the- ecremony of adoption :without ‘giving 
a вһапвә to the senior wife to adopt ia 
воп to their husband, Under the-sireum- 
stanses of the present: sase; the absense: of 
. any relinquishment. by ` the . senior. wife ‘of 
'. her. prior right of: adoption invalidates the 
. set performed by the junior wife..:For 
these reasons, the seaond adoption sannot 
be supported as valid, 


The rosal is, that the appeal is ' dismissád 
.with возів. The memorandum of flip none 
is. 106. pressëd - and.is. dismissed, 


‘Lal o>» 
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Ramesam, J.—I agree. But I wish to add 
a few words, The first oesasion оп whish 
the adoption of the plaintiff by the deseasod 
Ammasi Naieken was asserted was in 
Exhibit A, dated. the 31st of January 
1916, a petition: by the second wife, the 
third defendant, The petition was , filed 
nearly two months after the third wife 
sent Exhibit У and 17 days after the 
senior wife sent Exhibit, G and was pras- 
tisaly in reply to thom. .It seems .to 
me that the delay was really due to 
the faot that the present adoption . was 
eonoosted, in reply to the ‘elaims made by 
the other two widows, with the help of the 
„Village Munsif and the Kurnam and the 
other male relations of the third defendant. 
It must be remembered in this eonneetion, 
that the third defendant ia the sister’s 
daughter or nieee of the fourth defendant who 
gives the consent. It is also’ signifieant 
that Vaidyanatha Iyer, the family. purohii, 
who is said to have been present at the 
adoption, does not support the plaintiff's 
aasa, I. need not repeat the other reasons 
given by my learned brother and the Sub. 
ordinate Judge with whish I agree. 

Ooming to the question of law, the appel. 
lant’s Vakil argues that the ease in Damara 
Kumara Venkatappa Nayanim Bahadur .v, 
Damara Ranga Rao (2) ought to be re-eon- 
sidered.- For the reasons given hy my learned 
brother and also for the reasons given by the 
learned Judges who desided the ease in 
Dnyinu Pandu v, Tanu Balaram (5), .where 
their Lordships say that an adoption with 
the oonsent of sapindas in Madras is not 
on the same footing as an adoption in 
an undivided family with .the sonsent of 
the manager, I do not think it nesessary 
to doubt tbe воггевіпевв of the former deei- 
‘sions of this Court, 

Then it is said that, assuming that the 
senior widow has a preferential right to 
adopt, the prinsiple does поё. врріу to 
Sudras, beeause по religious aeremonies 
are essential for an adoption in the. ease. of 
Sudras and Puddo Kumaree Debee v. Juggut 
Kishore Acharjee (1) is relied on, Іа tke 
first plage it may be mentioned that the 
desision in Damara Kumara  Venkatappa 
Naynim Bahadur v. Damara Ranga Rao (2) 
was a case of Sudras, but the point was not 
expressly argued. It may be that, for 


the validity: of ап adoption: among Sadras - 
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-datta homam 
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is not · певеввагу, but this 
does not. mean that an adoption is not 
a religions act. Apart from this, as was 
pointed. out by my learned brother and 
Sankaram ‘Nair, J., inthe case in Kakerla 
Ohukkamma .v. Kakerla Punnamma (3), 
the senior wife is the wife “whom aets 
of. duty sonsern" that is "who  offisiates 
in .asts of religion and so forth." Cols- 
brooke Digest of Hindu Law, Book IV, Oh. 1, 
Sloka 51. This shows that the asts of duty 
in whieh a senior wife bas got a preferen- 
tial right need nct neaessarily be all 
religious duties. J, therefore, think that 
the prineiple is equally applicable to 
Sudras as well as the other classes. 


The next ground on whish it is said that 
Damara Kumara Yenkatappa Nayanim Bahadur 
v. Damara Ranga Rao (2) does not apply to 
tbe present ease is that in this ease the senior 
wife is a disearded widow. Verse 88 of 
Ashara Adhyaya of Yajnavalkya was relied 
on in Damara Kumara Venkatappa Nayanim 
Bahadur v. Damara Ranga Rao (2) as one of 
the reasons on which the preferential right of 
the senior widow is based. The {ranslation 
of-that verse as given in Damara Kumara 
Venkatappa Nayanim Bahadur v. Damara Ranga 
Hao (2) runs thus: "When there is а 
wife of an equal elass present," eto., some 
stress is laid by Mr. Hangashariar, the 
learned Vakil for the appellant, on tke 
word "present" in this translation. The 
original Sanskrit is “Satyam” the mean. 
ing of “Satyam” is "being in existense” as 
opposed to death. The translation of this 
verse in Mandlik’s Hindu Law, at page 173, 
in Major Basu's Edition of Mitakshara 
referred to by my learned brother and 
the translation of Sir P. S. Sivaswami Iyer 
in 1 Madras Law Journal (Journal part) 
282 all show that what is meant by 
‘Satyam’ is "existing" and not ' being 
present near, (as opposed to being absent 
elsewhere), The fast, therefore, that the 
senior wife in this saso had been 
living elsewhere does not make tke 
taxt of Yajnavalkya  inapplieable, Again, 
the text of Yajnavalkya, the sommentary 
of Mitakshara on it, the verse of Katy- 
ayana and the text of Vishnu sited by 
Balambhatta in the gloss of the  Mitak. 
sbara ond also in Colebrock’s Digest, Book 
IV, the two latter Smritis. used -the 
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word * диа” all these are . merely 
injanetions addressed to the husband as to 
what he should do during his lifetime, 
It may be that the husband ie at liberty 
to disobey those injunstions, vide Annapurnt 
Nachiar v. Forbes (7). Bat those injune 
tions do not toueh the relative rights of 
the widows after the husband’s death. 
.T'hese verses .elearly prove the superior 
position of the senior widow, Ones sush 
superior position is established her prefer- 
ential right to adopt after his death follows 
&s &n inferense. In this partieular ease 
the evidence whieh merely shows that 
the senior widow was living apart from 
her husband for the last 25 years, appa. 
rently on aseo nt of the  s:eond marriage 
of her huebard, does not justify us in 
‘ealling her a. Dushii" or" Nishiddha", Аз 
my learned brother has pointed out, the 0356 
of unchastity attempted to be made against 
her bas failed.. I think no eredenaa aan 
ba given to the evidences of the 6th and 
9th witnesses for the: plaintiff, р 


The last ground argued hy the appel 
lant on this portion of tbe ease ia, that 
a prohibition „against her adopting must 
be implied froth. the fasta of the ease, 16 
does not appear from the Subordinate 
Judge's judgment that any sueh point was 
raised in the Court below, hut it is now said 
that the point was argued, Though, no doubt, 
a prohibition may be implied and need not 
always be expressed, eush prohibition must 
be a ease of a elear and neeessary impli. 
eation, and it: is not for the Courts to 
embark on speeulations as to what the 
‘husband might have done during his life- 
time or might have wished if the point 
was expressly mentioned to him before 
hia death. One may well say that, on 
the faats of ‘this ease, the husband, if he 
ever eontemplated adopting during his 
lifetime. would not have  &üssosiatod - the 
senior wife with him in sush adoption. 
One moy, perhaps, ‘also say, that if he had 
left a Will. expresely authorising an adop- 
tion he would probably have not antho- 
rised the senior wife to adopt. But, on 
the other hand, one may also say ‘that 
he, not having done either of these things 


(7) 28 M. 1; 1 Вот, L. R. 6!1; 3 O. W. М. 780; 28 
І, A. 246:9 M. D. J. 209; 7 Sar. Р, О, J, 591; 8 Ind. 
Dee, (м, в.) 896. У 
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was wall sontent tó allow the law to take 
а souras ag to what would happen after 
his death, end that, in the absenst' of 
any express prohibition · against the’genior 
widow, he left her to exersise the right 
whieh she has assording to the "Sastras, 
on geeount of her status as the ‘senior 
widow, I do not think it is. proper for 
Cocrts to  spesnlate on probabilities of 
this kind for the purpose of inferriag an 
implied prohibition.: It. the hasband was, 
however, anxious that tha senior widow 
should never adopt for him, he might 
hava left a Will in whish he might. hava 
slated that the senior widow should: ‘not 
adopt for him, im ense ‘hia widows shoald 
eontemplate adoption for him. In ‘the ab. 
sense of sush an express prohibition from 
him or some equally -elexr indieation of 
his intention, au implied. prohibition satínot 
be inferred in this ease. It was beld in 
La'simibaé ' v. Sarasisatib:¢ (8) that’ a 
prohibition ought not to bs inferred: from 
the mere fast that the husband and Wife 
were living apart. In the saše relied 
on by the learned Vakil for the appel. 


lant in Dnynoba v, Radhabat (9) - the 
fasts wera mueh stronger; the wife 
was aetually living in adultery with an. 
other man. 


Coming to the third point argued in the 
saso that Exhibit IV is enough to satisfy 
the requirements of law in sonnection 
with the senior widow, I agrse with wy 
learned brother in thinking that it does not, 
We are not here вопвегпей with a question 
of obtaining ber assent merely as that of 
a sapinds. Ор the other hand, until the 
senior widow clearly givas up her right 
to adopt, the junior widow has по sueh 
right. The letter in which she states 
that she had obtained the assent of the 
sapinda and was merely asking the senior 
widow’s views followed by the silenes of 
the latter eannot be eonstrued to mean 
that the senior widow has waived her preferen- 
tial right and anthorised the junior widow 
to adopt. Not until she does ary ast 
amounting to thie, ean the right to adopt 
devolve on the junior widow. The faste 
in this ease fall short of this. 


(8) 28 2 А at р. 795; 1 Bom. L. R, 420; 12 Ind. 
Deo. (м, s 
. (8 P, 3 (1994), Р, 22, 
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- Ore or two points have also been argsed 
before ‘us, namely, that the sonsent of the 
sapinda in Exhibit O is not a valid consent, 


The Subordinate Judge has found it to ba so. | 


But we think it unnecessary to express 
an opinion on this question, in view of 
' our finding with rsferense to the -right 
of the senior widow not being waived. lf 
it were neeescary, I would agree with the 
appellant’s eontention, 
‘misrepresentation made to the sapinda 
merely. beosuse the third defendant was 
asserting a prior adoption by her husband, 
But 1 would hold that Exhibit O is not 
a valid eonsent, beoause, instead of giving 
the authórity as one nesessary and proper 
in the eireumstaness of the family, which 
is what а sapinda ought to address him. 
- self to, he gives it, in order to give effest 
to the . wishes of the husband thus be- 
lieving in the alleged prior adoption by 
the husband whieh we have already found 
to be not proved, 


I agree that the appeal should be dis- 
missed ; with cosis, The memorandum of 
objeations is dismissed. 


мі, С. Р. 
J: P. 


Apreal dismissed, 


ed 
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ALLAHABAD HIGH,COURT. 
Civit Revision No. 69 or 1921, 
February 15, 1:27, 

Present : — Justieo Sir P, O. Banerji, Kr, 
GAN#SH PRASAD SAHUC-DERERDANT — 
APPLICANT 

‚ *6s88 . 
DUKH HARAN SAHUC-—PrAINTiFP — 
Орроз1тЕ Р,ктү, 
-Civil Procedure Code (Act V of 3908), s, 115, О. 
XXXIX, rd, О. хп; 7, 1 (n)—Injunction~ Appeal 
-— Revision— Error in exercise of jurisdiction, 


Under Order XLIU, rule 1 (a) of the Civil Pro. 
cedure Code, an appeal lies from an order issuing 
an injunction subject to a condition passed under 
Order XXXIX, rule l of the Civil · rocedure Code. 

No revision lies on the mere ground of an error 
of judgment ofthe lower Court in the exercise of 
its jurisdiction. ; 

Civil revision against an order of the Addi. 
tional Subordinate Judge, Basti, dated the 
15th Mareh 1921, | 

Dr. M. L. Agarwala, for the Applieant. 

Mr. Harnondan Prasad, tor the Opposite 
Party. | 


JUDGMENT,—In my opinion this appli- 
ealion for revision is without fcree, The 
Court of first instanoe made an order for 
the issue of an injunetion subjeet to а 
condition, From tbat ‘order: an appeal was 
filed in the Court of thé Distriet Judge 
and the learned Judge’ modified the order 
in so far as it imposed a eondition on the 
opposite party. 16 is urged that no appeal 
lay to the Court below, and that, there. 
fore, the learned Judge had  exereised a 
jurisdietion not vested in him by law. In my 
opinion ‘an appeal did lie. to the Court below 
under Order XLUI, role (1) (n). The order 
of the Court of first ‘instance was an order 
passed under Order XXXIX, rule I, and, 
therefore, an appeal lay from that order 
to the Dietriet Judge. The Distriet Judge, 
therefore, had jurisdiation to entertain the 
appeal Whether in the  exereise of the 
jurisdiction he eommitted, an error of 
jadgment is not a matter upon whish revision 
san lie. The application for revision ig 
aesordingly dismissed with sosts, 


1. р.з, Н. . 


: Reteton ditmissed, 
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LOWER BURMA CHIEF COURT. 
Етват Civit, Apresar No, 100 or 1920, 
June 16, 1921. 

Present :—Mr, Justios Maung Kin and 
Mr, Justice Pratt. 

HUNT HUAT ann COMPANY— 
APPELLANTS 
versus 
SIN GEE MOH ax» COMPANY— 


RESPONDENTS, 
' Qontract— Goods, sale, of—Delivery period all 
October—Tender and refusal—Breach of contract— 
Re-sale—Subsequent tender amd refusal—Suit for 
damages—Assessment of damages—Contract Act (IX 
of 1872), s. 107. 


D. bought certain goods from Р. and it was 
agreed that delivery was “to be taken ea-scale in all 
October 1919.” On October 2nd P. called on D. to take 
delivery but D refused: P. repeated his demand on 
October 4th,- and on the €th threatened to re-sell 
if delivery was not taken, but D. again refused, 
whereupon P. sold the goods and called on D. to 
pay the difference, Subsequently, on October 15th 
P, informed D. that heywould give delivery on any 
date convenient Ёо’ P. between October 15th and 
October 318, but D. refused to. take delivery on 
the ground that the re-sale having taken place 
before expiration of the contract period, he had 
exercised his option to treat the contract as 
rescinded. Р, thereupon brought the ‘present suit 
claiming as damages the difference between the 
contract price and the market rate of October 31st: 

Held, that under the contract D. had not tho 
option to take delivery whenever he liked in all 
October; ‘that the goods having been tendered D. 
by -refusing to take ‘delivery had committed a 
breach of the contract, and P. was entitled to sue 
for damages on the footing of the market price on 
October ‘81st, ib being immatérial whether the suit 
was based on: the-'breach of contract on October 
8rd, or on the breach committed on :October 18th: 
that.as ab the time of the re-sale the property in 
the goods had nob passed to D. Р, could not exer- 
cise the right of re-sale under section 107 of the 
Cóntract Act, во as'to enable P,to sue for damages 
on the footing of the results of the-re-sale, and 
that P. was entitled to recover as damages the 
difference between the contract rate and the 
market.rate of October 31st. [p, 512, col. 2, ] 


First. appeal against the decree passed 
by Young, J., on the Original Side. 

Mr. Burjorjee, for the Appellants. 
- Mr, Ah Yain, for the Respondents. 

| JUDGMENT. 

Магма Kix, J.—This is an appeal from 
a decree on the Original Side of ‘ this 
Court. 

The fasts are eorreetly stated in the judg- 
ment of the Trial Court as follows :— . 

Ву a вопітваі, dated the 20th August 1919, 
the defendants. bought from the plaintiffs 
2,000 bags of new white beans deliyery to be 
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taken ez-seale in all Oatober 1919. On the 
2nd Ostober 1919 the plaintiffs wrote to the ` 
defendants requiring them to some and take 
delivery. The defendants refused on the 8rd, 
saying the notiee was “insane.” The plaint- 
iffs repeated their demand on the 4th, and 
onthe 9th threatened to re-sell, if delivery 
was not taken.’ On the 10th the defendants 
dessended from investive to explanation and 
stated that they had all Ostober in whieh to 


` take delivery and would not take delivery at 


present. On the llth, plaintiffs wrote that. 
they had resold to Messrs. Latham 

Blask Ф Oo., for Rs, 8,278-4-0 and ealled on 

defendants to some and pay the ‘difference, 

Onthe 15th the plaintiffa who had hitherto 

sondusted the dispute themselves plased the . 
matter in their lawyers’ handa who wrote on 

that date stating that plaintiffs were willing 

to give delivery on any day bstween the 

15th and 3lst Ostober, convenient to defend. 

ants and caneelling all previous correspond. 

ence, The defendants in turn, now plased 

the matter in legal hands, and on the 18th: 
wrote through their Advocate that the re-aale 
having taken plase before the expiration of 
the sontraet time, they had exersised their 

option to treat the sontrast as ressinded and. 
stated that they had already so informed them 

verbally. They, therefore, declined what they 
ealled plaintiffs new offer. On the 20th 

Ostober, the plaintiffs wrote, denying that the 

contrast was or воша be reseinded and 
threatening an astion for breash of sontrast 

if delivery was not taken in aseordanse with 

their letter of the 15th. On the lat Novem: 

ber they wrote, slaiming the differenes bet. 

ween the sontract pries and the market rate 
of 81st Ostober. 

The learned Trial Judge stated in his 
judgment that it was not disputed that the 
words inthe Bought and Sold Notes, "deli- 
very to ba taken ex ssale in all Ostober 
1919," meant that it was to be taken when- 
everin all that month sellers ealled on 
defendants to do so. He held that the 
tender by the plaintiffs was made ata proper 
time and place, and that the buyers having 
refused to take delivery had sommitted a 
breaeh of the sontrast and воша have been 
sued by the sellers, But he held that the 
re-sale was of the plaintiffs’ goods but not of 
the defendants, and as before the sellers can 
exereise the right of re-sale under sestion 107, 
Contrast Aet, the property in the goodg 
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must have passed to the sellers, the plaintiffs 
. would not have been able to sue for damages 

on tha footing of the: results of the re-sale. 
I agree with thia view. The goods were 
unassertained goods, and although it may he 
said that the sellers had appropriated part of 
the goods in favour of the buyers, the latter 
never assented to the appropriation. There- 


fore, at the time of the re-sale the property , 
in the goods sold had not passed to the | 


buyers, and the plaintiffs, the sellers, were. 
, Sure of damages was firat laid down in 1818 


not entitled to exercise the right to re sale. 
The plaintiffs on the 15th treated the pre- 


vious tender as bad and made a fresh tender, . 
On the-18th defendants repudiated the eon. . 
The, 
plaintiffs then sued on that breasb, assessisg , 
the damages at the differenes between the. 


tract and sommitted a-breash of it. 


sontrast rate and the market-rate of. the 31st . 
Ostober. 

The learned Judge held that although the. 
plaintiffs could have. sued on the previous 
breash'by the defendants, the second tender. 
did not in any way prejudiee their position. 
He observed that all that happened was that 
plaintiffs said they would аеверіё defendante’ 
eontenticn, that their tender was improper, . 
that they withdrew their slaim for the loss- 
on the re-sale and tendered -again, and that. 
the defendants sould not rrevent plaintiffs 
from accepting defendants’ own sontention. 
Bee Borvowman v. Free (1). Under the 
eireumstanoes, the learned Judge saw no 
defence and granted а deeree for the amount 
claimed with costs and interest on the judg. 
ment-debt at the Court rate from the date of 
deoree- till realisation. - 

In Leigh v. Paterson (2) the sontraet was. 
for delivery in all Desember, It.was held 
that the seller had the whole month for 
delivery. This ease has-been followed in 
many other eases in England and India, .as 
would appear presently, 

The plaintiffs tendered. delivery: on the. 
2nd Ostober. The-defendants refused on the 
3rd, as stated before, so there was then 
a breash of the eopntraet on the part. of the 
defendants. . The plaintiffs wera then entitl- 
ed to sue. If that tender ean be held «to 
have been treated as of no effect by the 
sonsent of. both parties, the fresh tender 
made on the 15th having been refused on the 

(1) (1879) 4 Q. B. D. 500; 48 L, J. Q. В. 65. 
(2) (1818) S Taunt 540; 129 E, R. 493; 2 Моо. 588; 
20 R. R, 662. 
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18th, the plaintiffs would then be entitled to 
вов. 16 appears to me thatit is immaterial . 
whether the suit is based ou the breash of 
the contrast sommitted on the 3rd or on 
the breach committed on the 18th, beeause 
the damages to whieh the plaintiffs are 
entitled will have to be assessed in exaetly 
the same way, that isto ray, they would be 
measured by the value of the goods on the 
3lst Ostober, that being the due date of 
performanse. This prinsipleas to the mea. 


in Leigh v. Poierson (2), the ease above sited, 

The fasts in that ease are:— The defende 
ant had agreed to.supply the plaintiff with 
a sertain quantity of tallow to be delivered . 
all in Desember at 65s. per ewt. On 
Ostober Ist, when tallow was 71s, per ewt., 
the defendant informed the plaintiff that the 
goods were sold to another and that he 
would not execute tke eontraet. On the 3lat 
December the prise of tallow was Sls, per 
owt, 16 was held that the tender of this 
should be regulated by the prise on the 31st 
Desember. The Court said that the contrast, 
being mutually made, sould only be dissolved 
by the eonsent of bcth parties The defend. 
ant had all the month of December to 
deliver the tallow ір, and the plaintiff ів. 
bound to recieve it until after the Slat. . 
The law laid down in this ease wes affirmed 
by Phillgotis v. Evans (3), З 
: ‘In that ease the sontrast was made early ~ 
in January, to supply a quantify of sorn to 
be delivered at Birmingham as moon BB, 
vessels sculd be obtained. On the 26th 
January the defendant gave notise to the. 
plaintiff that he would not aesept the eorn, 
if delivered. It was af that time on its way 
to Birmingham, and on its arrival there, the 
defendant was required to asoept is, bet 
refused, and upon this astion was brought. 
The question was whether the damages 
Should be salenlated aesording to the 
market prise on the 26th January when the 
notiee was given, or the prise on the last day 
when the sontract eonld have been somplet- 
ed, sit, when the wheat was tendered for 
acseptanse. The latter was held to be the 
proper rule, 

In Boorman ү. Nash (4) the same rule was 
laid down, 


(8) (1839) 5 M. & W. 475; 9 L. J, 
В, 200; 62 В; R. 802, рыш ISI d 
(4) (1829) 9 B. & 0. 145 7 L.J, 


109 E, В, 54; 32 R, R. 607, (о. в.) К. B. 160, 
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In Hochster v. Dela Tour (5) it was laid 
down that where the defendant has utterly 
renouneed a вопігваї, or has put it out of his 
power to perform it, tha plaintiff may, at his 
option, sue. at орөө, or wait till tha time 
when the aot wa: to ba done. 
measure. of damages is the same in both 
enses. tit, the differenee between the 


sontraet rate and the market rate onthe due | Ostober, and that it was not the option of 


' the 8ellers to give delivery. Although it was 


date. 

Mr. Barjorji contends that Jamari should, 
in this sase, be measured by the value of the 
goods on the 18th when the defendants 
definitely ‘repudiated the вопёгавё. The 
above «ases show the contention to be 
unsustainable, See Fresi v. Knight (6). 


Leigh v. Paterson (2) has been followed ' sppèars to me to mean alearly that delivery 


by Seotland, O. J., іа Mamsuk Das v. 
Rangayya Ohetit (7), and also by the Caleutta 


High Court in Mackertich v. Nobo Ocomer ` 


Ray (8). 


lt may be contended that in FA:llpolis v. - 
Evans (3) and Frost v, Knight (6) the plaintiff - 


did not treatthe notice of repudiation as a 
breash of the contrast, and that that was the 
reason why he was allowed to sue on the 
basia of the value of the goods at the due 
date, 
view to be insorrest and Mayne says on this 
point as follows:—'"Even when the plaintiff 
bas exereicad his option of treating the 
sontrast as reseinded before the time for its 


sompletion bas elapsed and has sommeneed . 
damages 
sould still be ealaulated wiih referenes to 
the date at which it should have been earried’ 
out” (page 205 Mayne on Damages, 8th ` 


his astion before that time, the - 


dition), Sir Frederiek Pollcek in his Iadian 
Contraet Act says that the eketion to take 


advantage of the repudiation of the sontrast ` 
goes only to the question of breash and’ 


not to the question of damages, and that the 
damages are to be ealenlated with refer- 


ense to ihe date of breash only ‘where по: 


time was fixed for агверівпве, besause there 
is then no other measure possible, (Contract 
Aet, 4th Edition, pages 5€2 and 5:3). It’ 
follows then that the plaintiffs in this ease' 
were entitled to sue for- damages on the 


(5) (1853) 2 E. & B. 678; 22 L: J.Q. B. 455; 17 Jur. ` 


972; 1 W. R. 469; 118 Е. В, 922; 22 L. T. (o. в.) 17h - 


95 В. В. 747. 
' (1872) 7 Éx. ин 41 LL. 1, Bx. 78 26 L. T. Th 
W. R. 4 
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“footing of the markei-prise on the 81st 


Octobar, whether their suit was leased оп 
the breaeh of the 3rd of Ostober or of the 
1th. 

Mr, Barjorji mainte that the di 
"delivery to be taken ez ssale in all Ostober 
191%," give the option to the buyers to 
take delivery whenever they like in all 


not disputed in the Trial Court what the ` 


meaning of these words was, Counsel for the . 


appellanta ean now dispute the eorrestness of 


the point was one of law. I do not, however, 
agree with the eontention. The words 


. the meaning assigned in that Court, beeause ` 


was to be given ez-seale in all Ostober, and : 


that. it was to be accepted when given, F 
think the point is quite simple. One eannot 
take delivery, until it is given, There. 
fore, the words in question give the 
sellers the right to deliver at any time 
during the month of Ostoher. Even if’ Mr. 
Barjorji’s eontention in this particular is 
sorrest, it does not appear to me to make 
any differenes as to the result of the sase. 
His slients, the defendants, told the plaintiffs 
that they would not aesept the tender made 


. oh the 2nd, and also the tender made on the 
. 15th. The breach was on the part of the 
defendants in either ease, arid as I held: 
before, damages would be assessed on the: 
footing of the market rate of the 3ist: 


Ostober. 
If it was right that the plaintiffs were 


entitled to elaim damages only on the footing - 
of the market-rate of the 18th Oetober, the. 


date on which the defendants were said to 
have clearly and’ distinetly broken the 
soniraet, the question would arise as to 
whether the plaintiffs should be allowed to 
amend their plaint aesordingly. 
view 1 take being eontrary to Mr. Burjorji'a 


contention, there is no necessity to deside the: 
question whether amerdment. should be- 


allowed or not. 
I would dismiss the appeal with costa, 
; Pratt, J.—1 agree, 
DN 0, 5, . ‹ 


dui dismissed, 


But the' 
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LOWER BURMA OHIEF OOURT, 
OntminaL Revision No. 175B or 1921, 
August 19, 1921, 

Present :—-Mr. Justice Pratt, 

MA E DOK — PETITIONER 
versus 
MAUNG PO THAN AND OTHERS — 


RESPONDENTS. 
Criminal Procedure Code (Act V of 1898), s. 250— 
+ Compensation — Award. of compensation by Magistrate 
in case triable by Sessions, validity of. 

Where a case ordinarily triable only by a Court 
of Session is tried by a Magistrate empowered under 
section 30 of the Criminal Procedure Code, the 
Magistrate is not competent to award compensation. 
The special provisions of section 30 which enable a 
Magistrate to try offences only triable by a Court 
of Session “as a Magistrate’ donot make such 
offences “triable by a Magistrate” for the purposes of 
section 250, Criminal Procedure Code, 


Revision against the order of the District 
. Magistrate, Thayetmyo. 
Mr. 8, S. Balkar, for the Petitioner. 
Mr. К. B. Banerit, for the Respondents. 
ORDER.—Ma E-Dok was ordered by the 
Distrist Magistrate, Thayetmyo, to pay 
sompensation to the assused in Criminal 
Trial No, 5 of 1921 for having brovght 
a falses'eüiarge of an offense under seo- 
tion 376, Penal Oode, against them, On 
revision it is urged that an offence under 
aastion 376 ів triable by в Oourt of 
Session and not by a Magistrate and that, 
. therefore, the Distrist Magistrate had по 
power to pass an order for sompensation 
under sestion 250 of the Code of Oriminal 
Prosedure. The words used in the sastion 
are: “if***a person is assused before 
a Magistrats of an offense triable by a 
Magistrate and the Magistrate by whom 
the ease is heard diseharges or -asquits the 
aegused.” The words “triable by a Magis- 
trate” would prima facie appear to refer 
to the ввһейше of statement of offenses 
in eolumn 8: "By what Court triable” 
appended to the Criminal Prosedure Code. 
"This is the view, taken in Sohoni and 
Rows Commentaries and in the Punjab 
ase of Crows v. Qadu (1) in whish it 
was laid down that where a oase ordinarily 


triable only by a Oourt of Session is. 


tried by a Magistrate empowered . under 
sestion 30 of the Oriminal Prosedure Code, 
the Magistrate is not sompetent to award 
eomponsation. The spesial provisions of вез. 


(1) 26 Р, R, 1902 Cr; 189 P, L, В, 1902, 
33 
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tion 30 which enable a Magistrate to try 
nffenses only triable by a Court of Session 
бав а Magistrate" do not make sueh offenses 
“triable by & Magistrate" for the purposes 
of sestion 250, Criminal Proeedure Code. 
I feel zo doubt that this is a sorrest 
statement of the law. The object of the 
Legislature was apparently to exelude 
offenses of great gravity from the provision 
of section 250. I set aside the order 
aosordingly. 

J. Р. Order set aside. 


OALOUTTA HIGH COURT. 

Oriminat Reviarox No, 98 or 1921, 
April 8, 1921, 
Present:—Mr. Justioe Tennon and 
Mr, Justiae Ghose, 
ASHUTOSH DAS --PxTITIONE& 
versus 

EMPEROR — Opposite PARTY. 

Evidence Act (I of 1872), х. 60—Hearsay cvi- 
dence —Statement made to investigating Police Officer 
by third persons, when admissiblemSubstantive or 
corroborative evidence. 

In а proceeding under section 110 of tha Code of 
Oriminal Procedure, the statement of a witness that 
he heard from certain persons who have not been 
examined that articles stolen in certain dacoities 
were made over to the acoused, is inadmissible in 
evidence, (р, 514, col. 1.] 

Where in a proceeding under section 110, Criminal 
Procedure Code, a person has not been examined 
asa witness by the Court the evidence of an 
investigating Police Officer with regard to the 
statement made to him by that person is inadmis- 
sible in evidence, If, however, the persou has been 
examined asa witness by the Court, the evidence 
of the investigating Police Officer is admissible. 
But the statement made to the investigating Police 
Officer cannot be relied upon as substantive evi- 
dence against the accused. It should be used in 
order merely to contradict or corroborate, as the 
case may be, the statement made by the witness in 
Conrt. [p. 514, col. 1.] 

Criminal revision against an order of the 
District Magistrate, Bankura, dated the 13th 
Desember 1920. 

Babus Dasarathi Sanyal, Debsndra Narain 
Bhattacharyya and Lalit Mohan Sanyal, for the 
Petitioner. 

Mr, Ashraf Ali, for the Crown, 

JUDGMENT.—In this case the aesumed 
before us has been  dirested, under the 
provisions of seetion 110, read with sestion 
118, Criminal Prosedure Code, to exeeute 
a bond of Rupses 200, with two sureties 
eash in like amount, to be of good behaviour 
for one year, in default to suffer rigorous 
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imprisonment for the sams period, The 
allegation against him waa that ha was by 
habit a reasiver of stolen properties knowing 
the same to be atolsn. 

We have been taken over а sonsiderable 
portion, of the resord, and we eannot bub 
some.to the ecneluston that the trial or 
enquiry in the ргегепё case has been vitiated 
by the admission of much inadmissible evi- 
deneo ; for instance,» person of the name of 
Gayaram, who 
others sommitted daseoity at a placa called 
Hirsbati, gave evidense to the effest that 
he Һай. made over tbe ornamenta stolen 
in the’ sourse of tbat dasoity to the 
aseusod, That, of course, is admissible. 
He was further permitted to say that he 
heard from certain other persons that 
&riisles stolen in three other dasoitiea 
were also made over to the ascneed. His 
informants have not been examined. That 
portion of his evidenee on which the 
Magistrate laysatrees is clearly inadmissible. 
Then, at а eearch cf the hcuse of the 
petitioner, it is etoied that a eertain foe. 
ring was found in his house and that toe- 
ring, it is suggested, was one of tke 
properties stolen in the course of a daeoily 
at the house of oce Satia Ganguly in the 
village cf Jagadangs. With regard to thin 
toe-ring the Police Овога were pormitted 
to state in the ecuree-of their invertigation 
before the eaid Police Officars that the wife 
-of Setia and the wife of his brother Sasa- 
'"'dhar identified thie toc-ring gs belonging to 
Satis’ wife, Neither of these two ladica was 
examined. Obvicusly, the evidenee of tke 
Poliee Ofisers with regard to the statements 
made to them by these two ladies is inadmis. 
Bible, Farther, the statement supposed to have 
been made to the investigating Police Officer 
by the witness Sasadkar, the brother of 
Satis, bas been obviously relied upon by 
the Magistrate as substantive  evidense 
against tke ascussd, while 16 shonld bave 
‘been used in order merely to contradict 
or corroborate, as the ease may he, the 
statement made by Sasadhar in the Court 
of the Trying Magistrate. 

. We next find that the statement said to 
have been made by e Pleader of the name 
of Sujoy Das to the investigating Iinspec- 
tor kas evidently been treated by the 
Trying Magistrate as substantive evidence 
againat the petitioner, while the statement 
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supposed to have been made, if the 
Inspeetor was to be believed, should have 
been used at most in order to seontradist 
Sujoy Das вв regards the statement made 
by bim in the Court of the Trying Magis- 
irato. With regard, further, to the witness 
Gaysram, it is clear that be was о witness 
of whore cvidenes sorroboraticn was 0өбөв: 
sary, What sorroboration, then, is of his 
evidenee as to what he knew of his own 
personal knowledge the Magistrate has 
not irdieated, We find, further, that even 
in the evidence сї the witnesses who speak 
to the repntation of tho petitioner much 
hegrsay eviderse has been admitted, 

For thesa reasons we most eet aside the 
order now oompleined of and direst tbat 
there be в re.trial cf this matter in the 
Court cf a Magistrate of the First Olass at 
the heead-quarters of the District of Bankura. 
Sush Magistrate to be nominated by the 
Distris Magistrate of Bankura, and be 
one other than the Magistrate in whose 
Conrt the order now «eeb aside was made, 

B.N, & м.н, 

Rule made absolute : Re-irtal ordered, 


Meee 


LOWER BURMA CHIEF COURT, 
Crimtwat Revision No, 326B ок 1920. 
January 25, 1921. 
Present :— Мт. Justice Maung Kin. 
NGA HAN KYI-—Accusksp-—PErITIORER 
ín versus 


BMPEROR—Oppositz Pasty. · 
Burma Ercise Act (V of 1917), se, 37, 44——Possession 
of excisable article, failure to account for—Offence, 


A person who fails to satisfactorily account for 
being in possession of any excisable article, although 
the quantity he possesses is within the limit allowed 
for possession, renders himself liable to. be con- 
victed under section 87 of the Burma Excise Act, 
[p. 515, col. 1.] 

Referense made under section 438, Ori. 
minal Prosedure Code, by the Distriet 
Magistrate, Hanthawaddy. 

SsUDGMENT.—This isa referenca by the 
Distrist Magistrate of Hanthawaddy resom- 
mending that the conviction and sentence 
be est aside, 

The asaused waa found in possession of 
four апага of Костю whioh he stated he 
purebassd from a eertain lieensed shop, 
The Magistrate found that bs sguld n3 
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satisfastorily prove his purshase, whiah is 
tantamount to saying that he eonld not satis‘ 
fastorily aseount for his possession. The 
assused was found guilty under sestion 37 of 
the-Hxciss Aeb and senteneed fo pay a fine. 

The learned District Magistrate sontends 
that the eonvietion was wrong on grounds ap- 
pearing in the following passage in-his ordar 
of reforense:— The Magistrate sonvieted 
the: assured holding that the burden of 
proof was for the aceused to show that 
he purehased tha kasaw from a liosnsed 
shop and eaeh purchaser must ba given 
а ressipt showing that .the kazaw pnr- 
'ebased is from a lisensed shop. Thera 
із no provision in the Exige Ast or rules 
regarding the issue of reasipts to purohasers. 
Aesording to the Ast any parson may possess 
four quart bottles of sountry fermented 
liquor,” 


The Trial Magistrate held that the pre- 
sumption allowed by seetion 44of the Ast 
must bs drawn against the asgused аз he 
eonld not satisfactorily scsount for his pos- 
session and that he failed to rebut the 
presumption. 


Bseause the quantity was within the limit’: 


allowed for possession, tha aseused | aould 
not hava bsen eonvisted under seetion 30 
а) of the Exoise Act, Bat ssetion 37 
"provides that whoever without lawful author. 
ity: has in his possession sany quantity of 
exvisable article, knowing or having reason 
‘to beliave thas the sams has been unlaw- 
fally imported, transported, mannfasinrad, 
cultivated or eollested, or that the pres. 
wribed duty has not baen paid thereon, 
‘shall be punishable, This sestion is direoted 
against the illisit manufaature, imporiation, 
ete , of any quantity of exsisable artisla 
and it is, in the nature of things, nases- 
sary to provids for a presumption against 
a person in possession of ап exaisable 
‘article and throw on him the onus of 
‘proving that his possession is not ‘illiait, 
аз the matter would naturally bs within 
his special knowledge. So the Legislature 
‘provides by enacting sestion 44 that the 
‘presumption is, until the sontrary ів 
proved, that the asensed hag committed 
the offenses charged under seetion 37 in 
respest of any exeisable artiale for the 
‘possession of whish he is nnah!e to asaognt 
patisfactorily, ^  -' i i ` 
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The Trial Magistrate has not grounded 
the sonvietion upon the faet that the as- 


.onzed must produss, but had nof produead 


a reosint from a liesnsed shop. What be 
said was:—" To my mind the only safe 
msans to protest  purshasers who. take 
liquor home із to obtain a reseipt from the 
vendor forevery purahase," Prima facie, this 
is not a bad suggestion, 
, The sonvistion was eorroot, 
will bə returned, І 

The proposition laid down in Quse. 
Empress v. Tun E (1), that possession of 
half а quart of sountry spirit is пэ offanas 
and а man is not bound to assunt for 
Bush mere possession is not wholly eorroat 
under the provisions of the present Юхзізе 
Ast. 

W. C. A, 

(1) 1L. B. R. 43, 


The papara 


. Paper reiurne 0, 


MATH tsi e 


ALLAHABAD HIGH COURT. 
Civi, Revision No, 137 or 1921. 
Marsh 28, 1922, 

Present :—Mr.. Justise Ryves. 
Мв. В, SIMEON-—APPLICANT 
versus 
EMPEROR—Opposrre Party, 

Criminal Procedure Code (Act V of 1898); s. 476, 
order under—Complaint—High Court, power of, to 
interfere—Civil Procedure Code (dct V of 1908), s. 
115. 

Where a Judge, acting under section 476, Crimiual 
Procedure Code, orders a trial under section 193, 
Indian Penal Code, а High Court can only "inter. 
fere under section 116 of the Civil Procedure Code. 
Lp. 516, col, 1.] 

A District Judge concluded an order under section 
476 charging certain persons with various offences 
thus: 

“A copy of this order will be sént tothe Distriot 
Magistrate...with a request that he will cause 
proceedings to be instituted against the other three 
persons..... If the District Magistrate decides to 
institute proceedings he should inform the C, I. D. 
who investigated the matter:” 

Held, that the order was not in the terms of 
section 476, Criminal Procedure Code: but that it 
amounted to a complaint, and that it was in the 
discretion of the Magistrale to take such proceed. 
ings as he was advised. [p. 516, col. 1.] ` 

Oivil revision against an:order of the 
Distriet Judge, Saharanpur, dated the llth 
November 1921, ШЕ 

Mr. G, S. Boys, for the Petitioner, 

Mr. L. M. Banerji, for the Opposite Party. 

JUDGMENT.— After desiding a Probata 
anit, the Distriet Judge of Saharanpur, being 
of opinion that there were grounds for suspes h 


* 
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with the preparation and exeeution of the 
Will propounded, took proseedings under 
seation 476 of the Criminal Prosedura Code 
against Raja Ram, alone, in the first instanoe, 
Не eame to the eonslusion that four 
‘persons, three of whom are now before me, 
should be eharged with various offenses, 
His order eoneludes, " A sopy of this order 
‘will be sent to the Distriet Magistrate, 
Saharanpur, with a request that he will 
‘sause prosdedings-to be instituted against 
‘the other three persons (i, ¢, other than 
‘Mr. Simeon). If the Distrieh Magistrate 
'desides to institute prcoxedings he should 
inform the C. I. D. who investigated the 
‘aase.” These words show that the order 
is notin the terms of section 476 of the 
Criminal Procedure Code. In tbhe:esase of 
Mr. Simeon, the Sub Registrar, the Judge 
took further proeeedings under sestion 476, 
Criminal Procedure Code, and ordered his 
trial under restion 193 of the Indian Penal 
Code, 1% Һав been held by the Full Benoh of 
this Court that I ean only interfere with such 
an order under sestion 115 of the Civil Prc- 
edure Code, No grounds under that ssation 
are alleged. But it is said I ean and should 
interfere under the Government of India 
"Aat, onthe ground that the trial must be 
.infrustnous. It has been eaid by a learned 
т ‚Тайке of this Court that proceedings under 
‘gestion 476 of the Criminal Prosedure Code 
‘are not in the nature of a dress rehearsal 
pf the trial, and it is quite . impossible for 
me tosay at this stage what evidence will 
‘be forthéoming against Mr, Simeon. Then, 
‘an experienced Judge of the standing of the 
; Distriet Judge of Saharanpur, fully realising 
his responsibility, orders a trial for perjury 
'eommitted before himself, Ishould be very 
"Joth to say, assuming that 1 have the power, 
that the trial shall not take plase. With 
- regard to Danlat Rai and Raja Ram, I think 
‘the order of the Judge amounts toa eom. 
plaint, ‘It ig in the diseretion of ‘the Magis- 
‘trato to take sush proseedings as he may be 
advised. The result isthatI rejest theap- 
ipliestion, 
oR 


Application rejected, 


OsrxisAL Revision No. 369 or 1921, 
November 16, 1:21. 

Present :— Mr. Justise Soott Smith. 
SANTOKH SINGH anp ANOTHER. 
—PETITIONERS 
versus 
RAM SINGH AND orBkks— RESPONDENTS. 

Criminal Procedure Code (Act V of 1808), s. 146 
(1)— District Magistrate, power of, to cancel order 
under— Revision—High Court, power of, to interfere, 


Where a District Magistrate, upon information 
received, is satisfied that there is no probability 
of any breach of the, peace, he is competent to 
cancel an order, made by his predecessor, under 
sub-section (1) of seotion 145 of the Criminal Pro- 
cedure Code, and a High Court has no jurisdiction 
to interfere in revision, as the Magistrate’s order is 
not without jurisdiction. | p. 517, col. 1.] 

Manindra Chandra Nandi v. Barada Kanta 
Chowdhry, 80 С. 112; 6 О. W. N. 417, followed. 


Criminal revision against an order of the 
District Magistrate, Attoek, at Campbell- 
pore, dated the 29th Deeember 1890. 

Mr, Hukam Ohand, for the Petitioners. 

Mr. Amar Nath Ohona, for Government 


‚ Advoeate, for the Respondents, 


JUDGMENT,-— This is an application for 
revision of an order of the Distriet Magistrate 
of Attock, sanselling the prior order of his 
predecessor, under seetion 145, Criminal 
Procedure Code, On the 26th November 
1920, the Distriat Magistrate recorded bis 
‘opinion that from the. reports sent to him 
oseasionally by Polise Offisers it appeared 
that there was & great apprehension of a 
breach of the pease on assount of a dispute 
in regard to the temple of Panja Sahib and 


the houses attached thereto. He, there- 
fore, ordered ibat notices should he 
issued to Ram Singh and others, the 


respondents, direoting them to attend Court 
and file their written statements regarding 
possession of the property in dispute. This 
order was passad by Ohandhri Sultan 
Abmed on the 26th November 1920. On the 
29th December 1920, his suseessor, Mr. Milea 
Irving, `ва1й— 

“From information received by me I am 
‘satisfied that the party alleged to be aggrese 
sors in thia case are firmly in possession of tha 
disputed property.” 

He went on to say~= 

“If I found the facts to be as alleged in the 
somplaint the dissertion vested in me by the 
‘fret proviso to gestion 245 (4) would enable 
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me to declare either the complainants or 
R those somplained against as in possession at 
the time of the preliminary order." 


He considered, however, that neithar - 


Order would assist in the preservation of the 


peaes and resorded his opinion that there was ` 


no probability of any braash of the paaas 
unless the eomplainants’ party themselves 
interfered with the respondents, Mr. 
Hukam Chand on bahalf of the patitioners 
urges that when ones the prosesdings 
are begun the Distriet Magistrata is bound 
to go on and take evidensa as laid down in 
sestion 145, Oriminal Prosedura Code. Не 
says that Mr. Miles Irving had no jurisdietion 
to eaneel his predeaessor's orders in the 
way he did. 
authority to cite in support of his eoatentior, 
but he admitted that he had one, Counsel 
for the respondents, on the othac hand, eites 
the ease of Manindra Оћапіға Nandi v. 
Barada Kanta Ohowdhry (1), wherein it was 
held that a Magistrate has jurisdietion to 


sanselan order passed under sub-sestion (1) 


of sestion 145, Criminal Prosedure Code, 


and to stay proseedings if he besomes. 


satisfied, whatever the sonrse of information 


may be, that the state of things does поё ` 


exist, whish alone would give jurisdistion 


to praweed with the enquiry, It was also’ 
held that the High Court sould not interfera . 


in sush eases as the Magistrate had not asted 
withont jariadietion. 


The authority eitéd is on all fours with, 


the present eise. Mr. Miles Irving, upon the 
information reaeived by him, 
satisfied that there was no danger of any 
breash of the pease so long as the com: 
plainants’ party kept quiet and did not 
interfere with respondents’ posseseion of the 
property in suit. 
was responsible for the peass of the district, 
he was the best person to judge the state of 
affairs, and I hold,in aseordanss with the 
above authority, that he elearly had jurisdia- 
tion to eaneel his predeaessor's order aud, thia 
being so, this Court has no power to interfere 
with his order. 


The petition for revision is, therefore, ге, 


jeoted. : 


W.G А. Reviston rejected. 


(1) 80 C. 112; 6 C, W, N. qn. 
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I asked him if he had any ` 


was quite. 


As the Distriet Magistrate ` 


b 


PATNA HIGH COURT. 
Criminar MisogLtAwEoUs Revistox No. 87 
or 1221. 

Desember 2, 1921. 
Present : — Mr, Justiee Jwala Prasad and 
Mr. Justice Ross. 

JAIPAL BHAGAT- PETITIONER 
versus 
EMPEROR—Oppostre PARTY, 

Extradition Act (XV of 1908), ss, 7, 9, 15, 18, 
Већ. I—" Eotradition offence" —Absconding from jail, 
whether such offence— Warrant for arrest of such 
absconder to District Magistrate, validity of-—High 
Court, jurisdiction. of, to interfere in case of invalid 
warrani-—Treaty prohibiting extradition in certain 


' cases, effect of. 


Absconding from jailis not an “extradition offence" 
as described in' the First Schedule to the Extra. 
dition Act, and, as section 7 of the Extradition 
Act applies only to extradition offences, a warrant 
issued under that section by an authority in a 
Foreign State for the arrest of a person so abscond- 
ing in British India is wholly illegal and without 
jurisdiction, aud the arrest of that person in British 
India is without any anthority. [p. 518, col. 2.] 

The procedure for requisitioning the -surrender 


Y 


of any person accused of having committed any. 


offence, not necessarily an extradition crime, is 
laid down in section 9 of the Act but the requisi- 
tion in such a case has to be made “to the 
Government; of India or to any Local Government.” 
Where such requisition is not made and. the, 
warrant is addressed to the District Magistrate, 
the latter has no jurisdiction to make an arrest 
under it, [p. 519, cols. 1 & 2,1 

.Although section 16 of the Uxtradition Act 
empowers the Government of India and the Local 
Government to stay any proceeding taken under 
Chapter LII of the Act, and to direct any warrant 
to be cancelled and the person arrested to be 
discharged, yet in a case where action is taken 
under the Aot under a warrant which is not valid,, 
the jurisdiction of the High Court to interfere is 
not necessarily ousted. [p. 519, col. 1.] 

Rudolph Stallmann, In re, 12 Ind. Cas. 273, 89 
O. 161; 16 О. W. N. 1058: 14 O. D, J 3761 12 Or. І, 7, 
505, Emperor v. Huseinally Niazally, 7 Bom. L, R, 
483 at p. 467: 2 Cr. L Л. 489, referred to А 

Where a Treaty with a Foreign State prohibits 
extradition for offences not specified therein, such 
prohibition óyerrides the provisions of the First 
Schedule to the Extradition Act by virtue of section 
18 of the Aot; but where there is no such provision 
in the Treaty, section 9 of the Act would not in' 
any way derogate from the Treaty. [p: 619, col, 2.] 


Criminal revision before the Hon'ble 
High Oourt questioning the legality of the 
detention of the petitioner in’ enstody in 
pursuanas of the order of the Sub- Divisional: 
О Saer, Bettiah, 

Mr. 3. P, Varma, for the Petitioner. 

The Govarnmen:Advooate, for tha O зро: 
site Party. 


ae p 
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— Prasad, J, (November 23, 1921) — The 
ease raises a very important question relating 
to the power of the High Court with respect to 
fugitive offenders, The petitioner was arrasted 
in Nepal on а oharge of abetment of murder 
and was put in Birgunj Jail within th? 
jurisdielion of Nepal Government. He, 
however, managed to escape from the jail and 
same to the neighbouring British territory 


in 'Bkeriharwa, within the jurisdistion of tho: 


Bhaura Pélise Station. The Sub-Inspestor of 
Bhaurs, on 12th April 1921, reported the 
above faot to the Sub-Divisional Officer of 
Bettiah requesting him to eommunieate with 
the Hakim of Birgunj and to pass an order 
for the arrest of the petitioner, On 14th April 
. the Hakim of Birganj wrote to the Sub. 
Diyisional Officer of Bettiah requesting him to 
have tbe petitioner arrested and promising to 
send theevidenee of nationality and eriminality 
to the Eub-Divisional Officer of Betiiah, 
Thereupon, under the orders of the Sub. 
Divisional Offiser the petitioner was arrested 
on the 16th April 1921 and was remanded to 
Jail Hajat till the Ist May 1921, He 
remained in jail till the 3186 May 1921 
when be was released on bail under the 
orders of the Sessions Judge of Muzaffarpur. 
On the 11th June 1921 the Hakim of 
Birgunj forwarded to the Sub.Divisional 
Officer of Bettiah the evidenca of nationality 
and eriminality referred to in his letter of 
the 14th April 1921. The British Envoy at 
the’ Court of Nepal sent the extradition 
warrant under seetion 7 of Act XV of 1903 
(Indian Extradition Aot) dated the Ist 
Angust 1921 to the Diatriet Magistrate of 
Champaran for the arrest and delivery of tke 
petitioner to the Nepalese Offiser of the 
Birgunj Amini Court. The petitioner was 
then arrested on the 2nd Séptember 1921 and 
was remanded to Hajat pending arrangaments 
for ` essort from Nepal Authorities, 

His petition for bail having . been rejssted 
on ‘the 3rd teptembar 1921, the Sab. 
Divisional Offiser cancelled his order of the 
9nd September and sent his report and 
finding to the District Magistrate to be 
forwarded to the higher anthorities onder 
section 3 (3), elauses 6 of the Extradition 
Ast. The District Magistrate forwarded the 
papers of the ease to the Commissioner of the 
Tirhut Division by his letter No. 8176 dated 
the 30th September 1921 pointing out that 
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the order of the Magistrate sending the ease, 
to the District Magistrate for reference to. 
the higher authorities under sestion 3 (3), | 
elauss б was wrong, аз well as his omission 
to report the detention of the asenaed for 
more than two months, The. District 
Magistrate thought that the ease was 
governed by ssetion 7 of the Extradition Act, . 
that the assuaed was arrested under sestion 
10 of the ‘Aot, that the Magistrate. was 
bound to exeeute the warrant and to forward, 
the petitioner to the Nepal Authorities as 
dirested therein, and that the petitionor’s only 
sourse was to move the Looal Government 
under sestion 15 of the Aot. The Ooms 
missioner agreed with the Distrist Magistrate . 
and returned the papera to bim with the 
result that the matter has not bssn referred 
to the Losal Government and tho patitioner ia , 
now in Bettiah Jail to be forswardsd to the 
Nepal Authorities. In the meantime, tho. 
petitioner same up to this Court with a 
petition shallsnging the jurisdietion of the | 
Bettiah Magistrate to arrest him and detain 
him in the jail as stated above, А rule waa. 
acsordingly issued by this Court upon the 
District Magistrate to show eause and the, 
ease bas now come bafore us. | 
The warrant in exesution of whieh the 
petitioner has bsen arrested is expressed to 
have been issued under sestion 7, Ast XV of 
1903 (The Indian Hxtradition Ast), and is 
addresied to the District Magistrate of 
Ohamparan, Motihnri. It runs as follows: 
“whereas Jaipal Bhagat, being a Nepalese 
Subjest, asouaed of absconding from jail, has 
flel from Nepal to British territory, and is 
at present in your jurisdiction, this warrant 
is fo authorise you бо arrest and deliver the 
above-named pereon to the Nepalese Offiser 
of the Birganj Amini Oourt at Birganj in 
Nepal", Sestion 7 applies only to an “ах. 
tradition offence.” ‘Extradition offenes" haa 
baan defined hy sestion 2 ofthe Aot to mean 
“any such offense as is deseribod in the First. 
Sahedule".  Abseonding from jail is not one 
of the offsnees mentioned in that Sehednule. 
Therefore, section 7 bas no application at 
all and thé warrant in queation issued by the 
British Envoy at the Coart of Nepal for 
the errest, of the petitioner is without 
jurisdiction, The rorort cf the Distriet 
Magistrate to the Commissioner referred to 
abcve shows that the petitioner was srras‘ed 
under the provisions of gestion 10 of the 
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Code; but that seotion eould only apply if 
the warrant under zestion 7 was legal; but, 
as shown above, the warrant wes wholly 
illegal acd without juvisdistion, Therefore, 
the arrest of the petitioner also was without 
any authority, 

No dcubt, ssation of 15 the Ast em- 
powers tha Government of {india and 
the Looal Government to stay any pro- 
ezedings taken under Chapter. 101 of tha 
Asi and to direst any warrant to be eanselled 
and the person arvestad to be disohargad. 
But that does not nesessarily oust the juria- 
diction of this Court to interfere in a aage 
where the astion under the Aat has поб baon 
taken under a valid warrant, 

In Rudolph Stallmann, In re (1) it was 
pointed ont that thy  ssetion does not 
take away the power of the Court to issue 
hubeas corpus or direstions in the natura of 
that writ, inasmceh аз neither that 
sestion nor any other provision of the Ast 
has expressly taken away the power of 
the Court with respect to habeas corpus. 
Similar was the view exproesed in the ease 
of Emperor v. Husetnally .Niaeally (2). 
Russell J., observed аз follows: “Аз 
was pointed out by Mr. Branson in his 
argument, ther3 was some diffisnliy in 
assertaining what fas assased really were 
praying for ; but Mr. Davar in his reply pat 
it thus; —' Tais Court ean order the Distriet 
Magistrate to hold his hand ‘until the war. 
rant is shown to be legal! Tho objection to 
this, however, is that by seation 15 of the 
Extradition Aet it is ‘the Government of 
India or the Losal Government’ (not the 
High Court) ‘who may, by order, stay any 
proceedings taken under this Chapter, and 
may direst any warrant issued under this 
Chapter to be sancelled...' This  seotion 
ousts the jurisdistion of this Court to inquire 
into the propriety of the warrant, but leaves 
open the question of this Court's power to in- 
terfere with a Magistrate’s astion, if it was 
proved thatsush astion was sonsequent upon 
a warrant issued by a Politieal Agent whieh 
was plainly illegal”. 

The above remark exaatly applies to the 
present ease. The prosadure for requisi- 
tioning the surrender of any person  aeaused 


(1) 12 Ind. Cas. 278; 89 C. 164; 15 C, W, М. 1053; 
14 C. L. J. 875; 12 Ог. L. J, 505. 
(2) 7 Bom. І, R, 463 at p, 467; 2 Ог, L, J. 489, 
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of having committed any offense, not nasaz- 
sarily an extradition erime, is laid down in 
gestion 9 of the Ast but the raquisition in 
sush a case has to be made " tothe Govern. 
ment of India ог to any Losa] Gavernment.” 
In the present вазе no such requisition was 
made; therefore, the warrant in qnestion, 
which was addressed tothe Distrist Magistrate 
of Ohamparan, eannot possibly ba supportad 
undar section 9 either vide also Gulli Sah 
v. Emyeror (3). 

Tho contention of the learned Coansel on 
behalf of tha potitioner as to the illagality 
of the warrant ani the want of jurisdistiou of 
the Magistrato of Champaran to arrest ‘the 
potitionsr and detain him in jail under the 
ап огу of that warrant appsarato us to bo 
substantial. Wo, howevar, do not think that 
thero is any substeaco in the other eontentions 
of the learned Coansel. If proper action was 
taken under seotion 9 of tha Ast, perhaps, 
tha objestion of the learned Counsel as to 
the legality of the arrest and detention of 
tha prisoner would поб have b3en valid, nor 
his contention thata fugitive offender of the 
Nepal territory could not be arrested in 
British India for offenses other than those 
enumsratsd in the Treaty hatwaen tha Napal 
Government aad the British Govarnmen*, 
Treaty with the State of Nepal, dated the 
10th February 1855, A. D, together with 
masmorandum dated 24th Juua 1881 supple- 
monted thereto. 

B3líanse is plaesd upon section 18 of the 
Extradition Ast to show that section 9 should 
be desmed to hava been asntrolled by the 
Treaty, inegmesh as nothing in the Aet has 
baan deolared to derogate from the provi. 
sions of the Treaty for toe extradition of 
offenders. That contention doas not appear 
to ba sound. I the Treaty prohibits 
extradition for offenses not spesifiad therein 
sugh prohibition overridaa the provisions of 
the Sshelule by virtua of seation 13, but 
thera ia по вов prohibition in the Treaty 
and, therefore, sestion 9 doas not in any way 
darogate from the provisions of the Treaty. 
The Ast praatisally enhansss tha power cf 
the Nepal dovernmeat to regaisitioa the 
authoritiss in the British territories to arrast 
and deliver fugitive offenders of their terri- 
tory. 

Thera appears t3 ba somo misapprehen. 

(3) 21 Ind. Cas, 993; 41 C. 400; 18 С, W. N. 839; 
14 Cr. Р. J, 678, 
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sion’ of the offense. said 
eommitted by the prisoner in Nepal The 
report of the Distriet Magistrate says that the 
petitioner eseaped from the Nepal territory 
where he was kept awaiting trial for 
murder. The evidenee forwarded by the 
Nepal Government to prove the sriminality 
of the prisoner disslose "would only at 
the besi” a sharge cf abetment of murder. 
Abetment of murder is not one of the 
offenees mentioned in the Treaty. See- 
tion 13 of the Aet, however, makes the 
provisions of Chepter III apply to abetment 
of cffenses also. Tha evidense, however, 
forwarded by the Nepal authority does 
not diselose anything against the petitioner 
beyond a vague hearsay evidence of his 
having offered to eertain people some money 
to eause murder of eertain persons. 

The matter raised in this applisation is 
of great importanee and we do not think 
that we would be justified in passing final 
orders in thia aase until we hear the 
learned Government. Advoente, We, therefore, 
request the learned Government-Advoaste to 
go through the pepers of the onse and to 
appear in ihe sase об an early date. 

Ross, J.—1 agree, 

JwaLa Prasan AND Ross, JJ.— We have 
heard the legrnéd Government-Advoeate who 
says that he has considered the law and 
authorities in the sase and that he sannot 
take any exsoption to the view expressed 
in our desision of the 23rd November 1921, 

We, therefore, hold that the petitioner was 
arrested under an illegal warrant and we, 
therefore, direet that he bereleased at once, 

X. OB, Petitioner released, 


MADRAS HIGH OOURT. 
ОвімікАС Revision Oase No, 138 or 1921, 
Овімгкаг, Revistoy Pesition No. 113 or 1921. 

November 25, 1921, 
Fresent :— Sir William Ayling, Kr., 
Officiating Chief Justiee, 
In re KOMARAN AND axotazr—~ 


А COUSED— PETITIONERS, 

Railways Act (IX of 1890), ss, 42 (2), 47 (1) (5), 
109—Reservation of compartment for a class, legality 
of—Reservation of | compartment, method of— 
Person entering compartment not reserved for him 
Offence. ` 
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A Railway Company has the right to regulate itd 
own traffic in its own way,and is competent to 
reserve accommodation for а passenger or class of 
passengers, and such reservation is not forbidden 
by section 42 :2) of the Railways Actas being an 
undue or unreasonable preference in favour of a 
particular description of traffic; section 109 of the: 
Act contemplates such reservation for possible and 
actual passengers, Гр, 528, col. 1.] 

The Traffic Working Orders ofa Railway Com- 
pany required that the reservation of a compari. 
ment of a Railway carriage for a class should be 
effected by affixing to both sides of the compart. 
ment, a printed card, signed or initialled by the 
Station Master, in & space provided for the purpose ; 
notwithstanding these orders, the reservation of a 
compartment of a Third Olass Railway Carriage 
was effected by affixing tothe compartment, under 
the orders of the Station Master, two slips of 
paper bearing the words “Reserved for Europeans 
and Anglo-Indians”, and initialled by the Ticket 
Examiner, and the question was whether tho. 
reservation was in centravention of the rules of 
the Railway, во ав to render immune from pro. ' 
secution any person not of the class for whom the 
compartment was reserved who entered the oom. 
partment: 

Held, that the reservation was notin contraven: 
tion of the rules of the Railway, and any person 
entering such compartment who was not of the 
class for which it had been reserved, and refusing 
to leave it when requested to do so, rendered him. 
self liable to proseoution under section 109 of the 
Railways Aot. [p. 526, col. 2,] 


Petition, under restions 435 and 439 of the | 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of the 
Court of the Sub Divisional First Olass 
Magistrate, Coimbatora, in Criminal Appeals 
Nos, 44 and 45 of 1920, preferred againat the ' 
judgment of the Court of the Talng. Sesond ` 
Class Magistrate, Avanashi, in Calendar Case 
No. 155 o£ 1920, 


FAOTS appear from the judgment. 


Messrs. S. Sreenivasa Atyangar and А. 
O. Sampath Iyengar, for the Petition. 
ers.— Reservation of sompartments for 


a elass is not suthorised by any of the 
provisions of tbe Railways Ast.  Reserya. 
tion for exolusive use of Anglo.Indians ів - 
illegal, Tke reservation eannot be deemed 
to be "for another passenger” within the 
meaning of the expression in seetion 42 (2), 

Tbe eompartment was not properly noti. 
fied as having been reserved. Under meg. 
tion 172 (а) of the Traffie Working Orders 
which was in fores on the day of the 
alleged offense, the reservation must be 
effested by affixing a printed eard son. 
taining the initials or signature of tha 
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Station Master. 
disregarded and the putting up of a writing 
signed by the Tisket Examiner is no 
proper substitute for the rule. No 
the Station Master verbally intimated that 


the reservation was under hia orders, 
But the rule does поё recognise verbal 
orders, 


The reservation of assommodation for a 
elass is an unreasonable preference in 
favoor of a partieular desaription of іта в 
whieh is forbidden by ssstion 42 (2), If the 
sompartments rererved аге, as generally 
fonnd,.empty and there is overoerowding 
in the unrestrioted sompartments, it ‘is 
an unreasonable preferense of the favoured 
elasa, 

Mr. У, L. Hthiraj, for the Pablis Prose- 
eutor, for the Crown.— The Railway Com- 
` pany has the right to regulate its trafs 
and to so arrange aesommodation as to sesnre 
the general eomfort and eonvenienee of the 
iravelling publie. 


Reservation fora elass is reservation for 
the use of another passenger” in sestion 
109 (1) of the Railways Aet. The ox- 
pression " another passenger" should not 
be unduly narrowed in its signifieanee, 

The Trafüe Working Orders are only a 
guide for Bailway servants and are not 
exhaustive. They neither forbid the exer- 
eico of disaretion by Railway Officera in 
certain eontingeneies. The aesused are not 


entitled to rely on technisal infringements - 


of those orders to justify their entry into 
a reserved compartment, As a fast, the 
Station Master verbally intimated to them 
the fact of reservation and asked them 
` to go out, But the aseused persisted in 
staying in the sompartment and wanted 
only a test ease and an authoritative deei- 
sion therein, 


The Station Master is not forbidden from 
delegating his funetions in sueh matters to 
his subordinates. 

Sestion 41 prohibits the accused from 
taking proeeedings for anything done in 
eontravention of the provisions. 

The expression ‘ёта е’ in restion 42 (2) 
ів restricted to goods and animals. 

This ease aoming on for hearing on the 
20th and 21st of September 1921, проп 


perusing the petition and the judgments of: 
the lower Oonrts and the material papers in ~ 
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the ease and upon hearing the argumenta of 
the Counsel and the case having stood over 
for consideration till the 7th Ostober 1921, 
the Court (Oldfield, J, and Krishnan, J.) 
made the following 


ORDER. 


OLDFIELD, J.—We are asked to interfere in 
revision with the sonvietion of aesused of an 
offenca punishable under seation 109 (1) of 
Aot IX of 1890 and their sentenses, eash to 
pay 8 fine of Rs. 5-0-0 or in default to suffer 
one week's simple imporisonment, 


There was some dispute as to the fasts in 
the lower Courts; but I take them as found 
to be that, on 2nd May 1920, aseused pas- 
mengers at Moettuypalayam Station by the 
Madras Mail train, entered and persisted in 
remaining in a Third Class Compartment, to 
which в вага had been attaohed, purporting 
over the initials only of the Senior Tieket 
Examiner to reserve it for Europeans and 
Anglo-Indians. The questions argued before 
ов аге whether (1) the attaehing of sush a 
oard sould effest a reservation at all (2) 
whether а reservation for Europeans and 
Anglo. Indians is, in the words of seetion 109 
(1), а reservation for the use of another 
passenger, (3) whether a reservation for 
those elasses is, with referense to seetion 42 
(2), within the powers of the Railway and can 
be resognised by a Oriminal Court. 


The sesond of these questions raises the 
general point of sonstruction, whether the 
reference in the sestion to reservation for 
another passenger acvers reservation for a 
class. It eannot, in my opinion, be answered 
by direst reference to any portion of the Aet, 
since there is no definition of the fórm 
‘passenger’ and it is not possible to define it, as 
‘we are asked to do, with referenoe to seetion 
68, as "a person who aetually enters a Rail- 
way sarriage for the purpose of travelling,” 
in view of its wider use in other seotions, of 
whish sestion 51 (e) with its mention of 

"means of transport whieh may be required 
for the eonvenienes of passengers...carried or 
to be earried " is the elearest. Nor, with all 
respeot, is it suffisient to rely on section 23, 
General Clauses Act (X of 1897), and the 
prineiple that the singular inoludes the plural 
or on the analogy of reservation for a Regi. 
ment or Theatris&] Company referred to by 
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Walsh, J., in Bri:bast Lol v. Emperor (1). 
For in sueh sases the reservation woald, it 
is to ba supposed, have been made in боп. 
sequenes of an application, on whieh the 
number and identity of the passengers would 
have been, at least approximately, seeertained, 
But that will not be ihe case as regards the 
oleas of European or Anglo-Indian рав. 
sengers, until they take their tieketa or at 
least intimate their intention to travel; and 
it is significant that, as the Trafis Working 
Orders of the Railway prodneed by the 
Pablis Proseoutor show, reservation for the 
slass now in question has to ba made at the 
starting station of all long distanee main line 
trains, whether or no passengers of that elass 
are thers, to provide for the sontingeney of 
their travelling from later stations, In the 
present ease there is in fast the evidence of 
prosesution witness No. 1, the Station Master, 
that seven or eight Anglo-Indians’ wera in 
the eompartment, when acsnsed tried to 


enter ; and, as there were in the present ease - 


actual passengers to benefit by the гавогуа- 
tion, it may on that ground be held to ba 
of the kind sontemplated by gestion 109, 
We have, however, been asked to deal with 
the ease on general sonsiderations; and we 
have then to deside whether the reservation 
referred to in that section is one for an actual 
passenger or passengers or includes reserva. 
tion for possible passengers also. 


No relevent authority relating either to 
Railways or to general eanons of interpreta. 
tion has been sited ; and here, as in sonnes- 
tion with the next branch of the defenee 
argument, the desision must be based on the 
poliey of the Statute as a whole as well as the 
terms of the partieulat provisicn under son- 
struction. The Railways Ast, ав its preamble 
states, is intended to sonsolidate, amend and 
add to the law relating to Railways. Bat 
there are, and, in view of the eomplexity ot 
modern Railway working, must be many 
things usually and properly done by a 
Railway, for whieh no explisit legal provision 
is made, There is, for instense, no such 
provision for the .maintenanss of waiting 
rooms or refreshment rooms or, what ia 
material for the present purpose, for aby 
recervation of assommodation on- trains, 
exeept in oases in whieh it is eompulsory, for 


(1) 55 Ind. Cas. 342 42 А. 327;2 U.P, U, R (4.) 
65; 18 A, L, J, 264; 21 Or, І, J, 294, 
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famsles under sestion 64 or infested persona 

under sestion 71 (3). . 16 is true that, under 

seation 47 (1) (b), the Railway Company is ` 
to make general rules sonsistent with. the 
Ast for providing for the nocommodation 
and sonveniense of passengers, whieh under 
clause (3) of the gestion shall take effest, 
if the sanation for them ot the Governor- 
General in Couneil is obtained. But the 
objest and result of making rules 
wilh such sanstion is only to make their 
breach an offense punishable by the Courts. 
It is not obligatory to obtain that sgnation, if 
the Railway sees its way to enforee the rule 
without it or a penalty is provided ineidental- 
ly in some other portion of the Asi; and the 
exiatoneo of вові unsanetionod rules i8 re~ 
eognised explieity in seation 101 (Б), see also 
Emgeror v. Weir (2). The considerations 
arising in conneetion with ssetion 42 (2) will 
be dealt with later; but, apart from them, the 
Company hae, in the words of Lord Halsbury 
in Perth General Station Oommittee v, ‘Rosa 
(3), "an absolute right to regulate its. own 
traffia in its own way, its own intorest baing 
the best sesurity that its striet legal right to 
do so will not be abused.” Generally, then, 
it is legitimate for it to exereiso the power, 
its possession of whieh is reaognised in 
sestion 109, to reserva acesmodation in 
astordanee with its own view, whether of the 
prospect of direet and immediate profit or of 
the wider sonsiderations originating in ita 
desire to вевпге the general somfort of the 
publie; and in making а reservation for a 
elass 16 must be supposed to have neted, 
as it is entitled to do, on one or other of these 
motives, 

Reservation for a elame, sush as is in 
question in the present case, being 
legitimate, the only question is whether 
it can be enforeed by the epeeial prosedure 
provided in cesticn 109, or whether resort 
must be had to the more eumbrous methods 
afforded by the general law, а proeseu- 
tion for eriminal trespass or a soit 
for an injunction, And here the eorelueion in 
favour of the legitimacy cf reservations for 
8 slass is material. For, as they are legi- 
timate, there is no reason why the spesial 
remedy afforded by testion 109 should not 


(2) 8 Ind Cas. :8:; 12 Bom. І, Е. 980; 11 Cr. 1, 2. 
568, 
ae (1897) A. О. 472; 681. J. Р. О. 81; 77 LT 
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be regarded as available to enforae them 
equally with others, the misehief, the in- 
fringement of the Compazy’s right to control 
ita passenger ёта віп its own way, being 
in all oases of reservation the same. In 
these oirsumstanaes, the eonelusion must be 
that reservations: for possible and actaal 
passengers are equally eontemplated Бу 
sestion 109 and that the sompartment 
entered by aseused in this ease was reserved 
fox another passenger within the meaning of 
that sestion. 

The ‘right of a Railway Company to 
regulate its own trafis in its own way ія 
again material in sonnestion with the question 
whether that  eompartment had in faet 
been reserved st all, For the argument on 
a60used's behalf is, that it had not, inasmuch 
as.under the Company's Trafis Working 
Orders Nos. 52 (a) and 172 (a) reservation 
вап, be made only by а хпга of a sard 
signed by the Station Master, as though 
a Station Master had na powers to 
eontrol trafis in his station independently 
of the existense of a rule. and only a 
reservation made in strist aormplianee with 
those orders need be resognised by the 
public. But, as the Station Master deposed, 
the orders are not available tothe public, 
and they are not general rules, published under 
gestion 47, to whieh slause (6) of that sestion 
applies. They, therefore, in no. way resemble 
a power-of attorney, from whish the Station 
Master'sauthority to deal with the publie 
in this orany other matter is derived, but 
are merely the domestie sode, whieh every 
organization, as large as the South Indian 
Railway, must formulate for the guidanee 
of its employees. The Company may ard 
donbtléss . does insist on adherence to them 
and in the matter now in question sush 
adherence would secure a reasonable and 
sonvenient notice to the publieof the fast 
of reservation. But they do not provide 
the only or an obligatory way of giving suah 
rotice ; and, when, as in the present oase, it 
ean be ahown to have in faot been given 
and the reservation to have been effeeted by 
another method, there is no reason why 
the result of the adoption of that method 
should be dieregarded. For the fasts found 
are that, when aasused had entered the 
sompartment in defianse of the sard initialled 
by the Senior Tieket Inepsetor purporting to 
reserve it, the Station Master told them that 
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it was reserved and asked them to go else. 
where, So far as thc right to reasonable 
notiee of the reservation is soncerned, the 
assused cannot find fault with this procedure, 
sinse they had clear notiee from an gatho» 
rity, whose sompetense in the matter is 
beyond dispute ; and, so far as the validity of 
the reservation thus effested ia soneerned, 
it is useless to  oonsider whether the 
fasts are within the prinsiple cf ratifieation 
as laid down in Keighley, Maated & Co. 
v. Durant (4) where the olear ground 
of desision is available, that the Station 
Master by whats he said simultaneously 
reserved the sompartment and informed the 
aegused of ibo rssezvation, The objestion 
that the reservation thus made and the 
notiss of it to aaaused snd other members 
of the publio were oral instead cf by a 
written eard is unsnsiianable on the view 
whish I take of the seops of the Trafe 
Working Orders, the only foundation on 
whish aesused's olaim to notioe-of the latter 
desoription has been supported. 


Two general objestions have been taken 
by the learned Publis Prosesutor to our deal- 
ing with the merits of assused'a remaining 
eontention, that based cn section 42, He 
has urged first that they are debarred from 
it, beeause the taking of prceeedings, oxaept 
as provided by the Ast, for anything done 
or aby omission made by the Railway in 
sontravention of that or any otber provision 
in Chapter V is prohibited by sestion 41. It 
is в suffiaient answer that aesusod, in alleg- 
ing sueh  soniravention in defense in the 
lower Courta or proseouting these revision 
proseedivgs on the basis of its ossur- 
enes, cannot be  eaid to have taken 
proseedings, Nest, it is urged that the ex- 
pression ' (та ве " in gestion 4l (2) esn be 
and is used only іп sonnestion with the 
eonveyanes of animals and goods and the 
fixing of eharges therefor, But thia is 
opposed to the definition of “trafo” in 
seetion 3 (11), ag ineluding “ rolling-stoek 
as well as passengere, animals-and goode, " 
T, therefore, turn а onee to the contention 
on whieh assuced rely, that the reservation 
of saessommodation for Anglo Indiana ог 
any other glass of passengers is an undue 
ог unreasonable preference in favcur сї a 


(4) (1991) A. O. 240; 70 5, J. К. B. 603, 
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partisular deseription of trafia, whioh-seation 
42 (2) forbids, ' 


This sontention was supported by no 
puthority ; and in fast the reason for treating 
these reservations as infringements of the 
gestion was put in two ways only, that som- 
partments reserved for Anglo-Indians are fre- 
quently empty or almast empty, when other 
passengers suffer inconvenienee owing to-over- 
srowding in other compartments, and that it 
is an unreasonable preferense to allow Anglo- 
Indians assess, not only to the sompartments 
reserved for them, but also to the rest of the 
train, to whieh 


absense of any other suggested test, be dealt 


with in the light of eommon өхрегівпве ;- 
and they do not seem to me to correspond - 


with any intention on the part of the Railway 
to give a preference. They sannot, it is 
to be observed, be sonnected with the 
distinget question whether the assommodation 


provided for ordinary passengers was in the . 


aeoused’s train or is usually sufficient or 


as generous as sueh passengers would desire, 


Then, firstly, the alleged insonvenience to 
other passengers ie not necessarily the 
eonsequenoe of опе sompartment being 
reserved ; nor, if it were not reserved, 


would it necessarily be available to provide. 


them with inereased as&ommodation. And, 
sesondly, there is no reason for supposing 
that Anglo-Indians, contrary to their own 
eonvenienee, use the unreservad portion of a 
train in  preferense бо that reserved for 


them to an extent whioh affordsa grievanee' 


of any substause. Spesial treatment of a 
elass need not involve a preferense in its 
favour or more than, in the words of Piggott, 
J.,in Bir,bast Lal v. Emperor (1) already 


referred io, " provision by the Railway for, 
the assommodation and eonvenienee cf its, 


passengers generally, taking à broad view 


ofits praetisal eifeot ;" and it has поё been 
other sonsideration is in' 


shown how any 
question here. Т6 is,in fast, as Walsh, J., 
said in his fuller judgment, "merely а ease of 
providing for the general sonvenienoe of the 
travelling publie, whieh has been left by 
the Legislature in India, as if has always 
been left by the Legislature in England...to 
the disretion of  experienseed Railway 
Administrators; and we must assept the 
exercise of that discretion as legitimate in 
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the present saxo, in whieh the  eonirary^ 
has nat been shown. In my opinion, there- . 
fore, the argument based on seation 42° (2) 
must be rejected, 


No ground having been shown for iater»: 
fereree in revision, І would dismiss the peti- : 
tion. f 


K RISHNAN, J.—With all respeet for my: 
learned brother, I regret I am unable to 


-sonour with him in this ease; for І have some ' 


to the sonelusion that the seoused are 
entitled to be acquitted on the short ground : 
that the Third Olass Compartment in question : 


ia not proved to have been properly 
reserved for Europeans ` and Anglo.’ 
Indians as the prosesution alleged. It: 
is eonseded һу the Station Master of: 


Mettupalayam, proseeution witness No. 1, 
that the label that was оп the earriage: 
door was not the usual printed label issued : 
by the Railway Company similar to Exhibit I, 
but wasonly а pieseof paper on whieh was- 
written ' reserved for Europeans and Anglo-: 
Indisne;" it did not bear his signature or 
initials. The initials on it “ A, V. D." were, ` 
he says, those of his Ticket Examiner. Не: 
also admitted in oross-examination, and 
other witnees eorroborated if, that there. 
was uo rale authorising him to delegate 
the power of signing the label to the Tisket: 
Examiner, i 


At the time this insident happened, tha: 
rule was that the Station Master should sign: 
or initial’ the reserve label as shown-by the 
form of the eard in rule 172 (a) of the 
Trafis Working Orders then in forse and: 
by Exhibit I that is produeed. The rule 
was ehanged in January this.year so ag to: 
enable the Senior Tieket Examiner to sign: 
the label at stations where there are Tieket: 
Examiners (See rule 260 of the new rules) ; 
and Metiupalayam Station is one of those 
stations. But this ehange of rule does not 
Bffest the present ease as the ineident im 
qnestion took plase іп May 1920, Jt is thua: 
slear that the sompartment in question did. 
not bear а proper label reserving it for 
Enropeans and Anglo Indians, 


The question then is, ara the assused liable: 
to bs punished under sestion 109, Indian 
Railways Ast, for entering sush в som.’ 


^ 
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“partment and refusing to leave it when 
asked, - I will assume in deciding it that 
‘the sedation applies to a ease of reservation 
for a ‘class of persons like Anglo-Indiaus 
“and is not confined to cases of reservation 
‘for spesifie individuale, It seems tó me 
that before a person san be punished under 
‘the sestion it must be shown that the 
compartment was properly reserved asgord- 
‘ing to the Railway rules. The Traffie 
Working Orders may not be iasued to the 
' publie: but the travelling publie knows what 
із done every day when sowpartments are 
reserved, and I think a passenger who knew 
the rule in forsee was entitled to disregard 


` Св reserved label put upon а sompartment 


unless it was properly authenticated by the 
‘initials or signature of the Station Master, 


‘The Station Master himself has to observe . 


the formalities required by the rules before 
‘he вап properly reserve a compartment as 
his own authority to doso is given to him 
‘by the Railway Administration subjeet to 
the rules. It is said that besause the 
‘Station Master himself in the present sase 
' told the aeeused that the compartment had 
: been reserved they should have aseepted 
: his word for it, Iam поё satisfied that the 
‚ Accused were bound to acaept his oral state. 
. ment and aot on it, In faot, as mentioned in 
the judgment of Appellate Magistrate last 
' paragraph, the aseused objeeted that fhe 
slip. attached to the sompartment was not 
‚ап “authorised dooument" and requested 
the railway offisials to put up an "antho- 
| rised" one, but that was not done. 
not prepared ёо say, in these siroumstances, 
that the aosused were eommitting an offence 
г under sestion 109 in continuing to remain in 
‚ the compartment. Whether they have trans- 
gressed any other rule or mestion we need not 
; гопвійег. 


It is true the lower Courts have found 


that the eomp&riment was reserved but I 
am unable to treat their finding as one 
of fast and aecept it, as they have not 
eonsidered the question from the point of view 
I have adopted. I would reverse the eon. 
vietion and direst the fines if paid to be 
refunded, 

In the view I take, itis nob neseasary to 
diseuss the other questions dealt with by 
my learned brother and I express no opinion 
abont them, 
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wo differ, the sase 
Chief Justioe for 


Br тав Covar,—As 
must ba laid before tha 


‘orders өз to ita further disposal. 





This oase eame on for hearing under 
Beetion 439 (1), Oriminal Prosedure 
Code on the 9th November 1921, and 


‘stood over for sonsideration till this day, 


the Court made the following 


. ORDER 

Аттлхо, Orra. О. J.— The faots of this ease 
and questions arising for decision have been 
folly set ountin the judgment of my brother 
Oldfield, and it is unnesessary for me to re: 
sapitulate them, The ease somes before me in 
сопғедпепзе of a differenao of opinion between 
the learned Judges as to whether in thia 
partionlar сазе, assuming the Railway 
Company to be legally entitled to reserve 
a third elass compartment for the use of 
Earopeans aud Anglo-Indians, the reserv- 
ation had been properly effected so вв to 
render the ection of the petitioners punishable 
under seotion 109 of the Railways Aot. 


The questions involved in the Railway 
Company's general power of reservation hays 


been exhaustively disoussed by Oldfield, J., 
„whose conslasion is 


identisal with that 
arrived at by a Вәпәһ of the Allahabad 


‘High Court [Béribasi Lal v. Emperor (1)] 
опе in one 
‘section 42 


respsat, the ssope of 
of the Railways Aet, he has 
taken a different view. Krishnan, J., has 
expressed no opinion on this part of 
the cise: and І am not altogether olear, 
whether, with references to the terms of 


‘gestion 429, Criminal Prossdure Oode, I am 


called проп to deal with it. I have, how. 
ever, heard the matter fully argued by Mr. 


^S. Srinivasa Aiyangar and by Mr, Ethiraj 


who appeared for the Publie Prosesutor ; and, 
as a result, I entirely agree with the 


А sonolusions arrived at by Oldfeld, J., and 
* feel it unnesessary “to add anything to his 
reasoning, 


Coming to the point of differense, it is 
really a very small one, Thera is no doubt 
that the usual method of reserving a aom. 


‘partment is by the afizment on both sides 
‘thereof of a printed sard signad or initialled 
by the Staticn Master іп a spasa provided 


for tho purpose, In the presen’ ‘ease twa 
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slips of paper were а хәй bearing the 
words "reserved for Europeans and Anglo- 
Indian” and iniiislled by the Tiekot Examiner. 
It is explained that this was dre to the 
stook of вагів having run ont, The argn- 
ment put forward for the patitionera is 
that this irregularity invalidates the rə- 
servation of the esmpariment, so that their 


action in ignoring it amounts to ro 
offence, 
I have not been referred to any rule 


from whish I sould sey that a sompartment 
ean only be legally reserved by a  lahel 
or notise signed or initialled by tko Station 
Master. The only Oode of rules referred 
to is the Company's Traffis Working Orders, 
whieh are olearly intended for the guidance 
of the Company's servants, rather than the 
information of the publie, But evan in 


this І find nothing to the effaat indicated. - 


Rule 174 whieh authorises the reservation 
of a third elass aesommodation for Huropeana 
and Anglo-Indians says nothing as to the 
official by whose orders the aesommodation 
is to be  effested. It runs:i— One third 
elass compartment only may be reserved by 
the long distanes main line trains and by 
the prinsipal souneation trains on the branabes 
and labelled as follows:—'For Europeans 
and Anglo-Indians’, Guards and Station- 
Masters should see that evan when there 
are no Europeans or Ánglo-1ndians travelling, 
others are not allowed to  oesupy the 
eompsriíment, " So far as this ia concerned, 
the affixment of the paper labels spoken 
to in evidence would mest the requirements 
of the rnle Thea only 
is rule 172 (a) whieh rans thus:—"When 
secommodation in any train is reserved, 
the Station-Master who has to arrange for 
the aesommodation will label the sarriage 
‘or oompartment on both sidesand enter the 
number of the oarriage or compartment 
and the alass ofassommodation provided in 
the  Vehiele Way-bill with the stations 
from and to whieh they are so reserved, 
and the Guard will be responsible for 
seeing that the aseommodation is reserved 
ascordingly." 

Now, it may perhaps ba dedueed from 
this that the reservation haa been effeated 
by orders of the Station-Mastss only—but 
I ean find nothing more, The direation 
that he should label the earriaga or som- 
partment, of sourse, doss not imply that he 
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must do so with his own hands or sign 
the label, The form given in the example 
to tha rule refers not to the label, but to 
the entry in the Vehiele Way.bill, and in 
this eonnestiopn, my learned brother, Krish- 
nan, Фф if I may say so with respeot, 
appears to have bean under a slight mis- 
apprehension. It is in evidenca and appa- 
rently not disputed, that the labela were 
affixed to this sarriage undar the orders 
of the Station-Master; and that on being 
referred to he informed the petitioners that 
this was so, The most that oan be said 
is that the reservation was not offested by 
the affirment of the usual printed sard—~ 
not that ib was in sontravantion of ihe Octa 
pany’s rules, 


І may add, though it is hardly material, 
that it is olear from first petitioner's own 
statement that this was not the essenes 
of their objection: he says he objested to the 
unautborised form of the label and requested 
the Railway Offisials “to put an autho- 
rised dosument (i.e, label) so that we sould 
then test the right of reservation, if neaes- 
sary.” In other worde, the petitioners were 
prepared to remain in the eompartment 
even if a printed label signed by the Sts- 
tion Master had been affixed so as to test 
the Oompany’s general right of reservation. 
This was, in fast, their object, as they 
frankly admit. They knew the reservation 
зай under the Station Master's orders'and 
they were anxious to have the irrezularity, 
sash ав it was, remedied so that there-could 
be no shance of the Court, before whish the 
resultant oase would some, failing to deter. 
mine the larger question. 

In my opinion, it ваппоё be said that the 
prosedure adopted in this onse was guoh ав 
to invalidate the reservation, 

There are no grounds for interferenes and 
the revision petition must be dismissed, 

м, C. P, 


W.C., A, 6 х, B, , Petition dismissed, 
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BABUA SINGH ©, ANGNU KEWAT. 
ALLAHABAD HIGH COURT. 
СвімІхАЫ Revision No. 21 or 1922, 
February 9, 1922. 
Present :—-Mr, Justieo Ryvea, 
BABUA SINGH ляр OTHERS —APPLICANTS 
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ANGNU KEWAT—Oprosire PARTY. 
Criminal Procedure Code (Act V of 1898), ss. 436 
(3), 145, proceeding under—Finding as to breach of 
the peace, whether essential — Revision, 


Where the notice issued by a Magistrate pur- 
porting to act under section 145, Criminal Procedure 
Code, shows that he was satisfied that there was 
a serious dispute between the parties, the pro. 
ceeding is one contemplated by section +45, Crimi- 
nal Procedure Code, even though there is no finding 
in it about any likelihood of a breach of the peace, 

Under: section 435, clause (3, of the Criminal 
Ргосеййге Code a High Court is precluded from 
interfering in revision in a matter under section 
145 of the Code. 


Criminal revision from an order of 
Sub Divisional Magistrate, Jaunpur, dated 
17th Desember 1921. 

Mr. 8, О, Mukerii, for the Applisants. 

Mr. 8, N. Mukerit, for the Opposite Party. 


JUDGMENT.—Under sestion 435, alause 
(3), I am preeluded from interfering in 
revision in а matter under seetion 145, 
Oriminal Prosedure Code. It is, however, 
eontended that this is not a  proeeoding 
eontemplated by that sestion, besaueo it is 
ssid:‘that there is no finding that there 
was any likelihood of a breash of the 
pease, It is true that there is no finding 
direeted to this fact, but the notice shows 
that the Magistrate was satisfied that 
there was a serious dispute between the 
parties and, in eonsequenee, he issued the 
notice, and in the judgment it appears 
that there is a quarrel between the parties 
with referenco to the possession of several 
plots of lard. I cannot say that this is 
mot a proceeding eontemplated by seation 
145, Oriminal Prosedure Code, I, therefore, 
eannot interfere, The applieation is rejested. 

х, Н, 

Order accordingly. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT, 
Свїмїн»ъ Revision No. 289 or 1921. 
April 11, 1922. 

Present; — Mr, Pridenux, A.J. C. 
NILKANTH RAO SADAFUL— 
APPLICANT 
versus 


EMFEROR-—RNons- ÁPPLICANT., 
Registration Act (XVI of 1908), s. 82, offence under 
— Fraudulent or dishonest intention, whether essential 
—Sanction to prosecute, whether necessary—Identify- 
ing witness, statement by, nature of—Penalty, when 
incurred. 


A fraudulent or dishonest intention is not essential 
for an offence under section 82 of the Registration 
Act, nor is sanction necessary to prosecute for such 
an offence, [p. 528, col. 1.] 

A witness who purports to identify the execu- 
tant of a document before a Registering Officer 
must be in a position to depose without the pos- 
sibility of error to the identity of the person he 
is identifying. Merely identifying a person ag so- 
and-so, on the strength of having been told that he 
was so-and-so by some other person and with по 
actual knowledge of the facts would make the 
witness liable to the penalties of section 82 of the 
Registration Act. [p. 528, col. 2.] 

Criminal revision of an order of the Crimi- 
nal Appeal No,. 124 of 1921, desided on 
the 24th September 1921. 2 

Messrs. М. Gupta, M, R. Bobde, and D, T. 
Mangalmurit, for the Applisant. 

Mr. S, E. Bandit, for the Non-Applicant, 

JUDGMENT:—The applieant, Nilkanth 
Krishna Sadaphal, ia а prastising Pleader 
at Ohanda, He has been sonvisted under 
section 82 (a) of the Registration Act 
and sentenced to pay a fine of Rea. 100 
and the sonyistion has been upheld in 
appeal, The fasts found are these, Aba, 
Dada, Vithoba and Ramehendra are four 
brothers, They live at Kolari in the 
Warora Tahsil, They executed a general 
power.of-attorney, Exhibit P-1, and 
wished to have it registered at Obanda 
instead cf at Warora where the dosument 
was  registerable. Dada,  Vithoba and 
Ramehahdra eame to Obanda, Aba eould 
not some as he was suffering from small. 
pox. One Daji assompanied the three 
brothers to permonate Aba. Dada went to 
Sadaphal and told him to arrange to get 
the power-of-attorney registerod af Ohanda, 
Sadaphal tcok a power-of-attorney, Ех. 
hibit D-1, from the three brothers and 
Daji, who signed it as Aba, and presented 
it with an opplieation to the Distriet Res 
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gistrar, Permission was obtained to register 
Exhibit Р.1 at. Chanda and it was so 
registered, the applisant identifying Daji 
as Aba in those registration  proseedings. 
. The defenee was, that Dada and Vithoba 
were: personal known to the Pleader 
and tbat Dada told him that the power 
had been exeented by all four brothers 
and that all had some there to get it 
‘registered.’ The Pleader had no reason to 
distrust the statement and, relying on the 
. previous knowledge of Dada and Vithoba, 
honestly believed that Daji was Aba and 
identified him aa gush, 

Seetion БӘ (a) of the Registration Ast 
.runs;—' Whoeyer intentionally makes any 
false statement, whether oh. oath or not, апа 
‘whether it has ‘ been resorded or not, before 
any cfifiser acting in exeention’ of this 
Act, in any proseeding or erquiry under 
this Act; or 

-(d): abets any, thing made punishable 
by „this Aet; 

- shall be punishable with imprisonment 
for & term which may sxtend to seven 
years, or with fine, or with both.” 

It may be stated that fraudulent or 
dishonest . intentions are not essential for 
Offenees under seotion 82 of tbe Registra- 
tion Act. No sanction is necessary for an 
offenes under section €2 of the Registra- 
tion Aet. See Piramu Nadathi, In re (1) 


and see Gopinath v. : Kuldip Singh (2). 
Rule 22 of part I of Registration 
Manual states as follows— Registering 


Offieers shall personally, and not through 
their weharirs, enquire into the identity 
‚ОЁ persons not previously known to them, 
who ‘appear before them in sonnestion 
with doeuments presented for registration 
or the snuthentisation of powers-of-attorney 
under .sesction 33. They sball require 
identification in sueh eases by the evidenee 
of witnesses.. The best witnesses to selest 
‘for this purpose, when any such are ‘pre- 
sent at the offies, are persons in a pub. 
lie or quast-publis position, sueh as Patels 
-Patwaris, Offisers of the Court, Pleaders 
and the like,” . 

It is essential for the Registering Offieer 
.to ascertain not only that‘ each witness 
knows the nami and address of the per- 


| (1) 38-Ind, Сав. 976; "m 880; 21 M. t, T. 118; 5 
L. W. 414;18 Or, i, 7.4 
(2) 1T Q. 506; 5 Ind, Des (к. в.) 1186 (F, B). 
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son he identifies but also how his know- 
ledge was acquired, An — aequaintanae 
formed in the Registering Office, while 
registration proceedings are going ор, is 
not а suffisient qualification for an identi- 
fying witness. Eaeh witness should be 
examined separately. 

It is here argued that the Pleader took 
reasonable eare and his idontifisation was 
not intentionally false and, therefore, no 


‘offense under the Авё has been committed. 


lem not pressed with this argument. 


In my opinion, the applicant aated with 
-groat want of «are before he was quali- 


fied by aetual knowledge to testify to the 
identification of Aba, The identifying witness 
must be in a position to depose withont 
the possibility of error to the identity cf 
ihe person he ia identifying. ‘Merely stat- 
ing that he knows that а person is so-and- 
so, beaause he has been told he is so-and- 
so-by some other person and with по 
aoiual knowledge of the faots would, in my 
opinion, make the identifying witness liable 
to the penalties cf seotion $2 of ihe 
Registration Act. Ones it ia allowed 
that ару person воспа identify А beesuse 


"В had told him that A was A without 


any real knowledge the door would be 
open to great irregularities and to fraudu- - 
lent personations before the Sub-Registrar. 
In there cases the identifying . witners 
muet not think that the person, he is 
identifying is that person beeause he has 
been told во, Боё must only identify him 
besause he knows he is the person Һе 
reprerenta himself to be. The offenes Бая 
been committed. It is due doubtless to 
negligenee and to the idea of helping hia 
clients rather than to any dishonest or 
fraudulent motive. It is due to gross 
sarelessness and does not, in my opinion, 
evinee ару moral turpitude, With these 
remarks, I dismiss this application for 


"revision, 


W., 0. А. & N. E. 
à Application dismisead, 


Fol, пху) | INDIAN 
RAMEEHWAR DUBE 0. ВНЕО HARAKA DUBE, | 


ALLAHABAD HIGH COURT. . 
Seconp Оту. Appear No, 1095 or 1920. 
April 4, 1922. 

Present ;—Mzr. Justies Gokul Prasad. 
RAMESHWAR DUBE—DzrFENDANT— 
APPELLANT 
persus 
SHEO HARAKH DUBE AND OTAERS— 


PLAINTIFF AND DEFENDANTS— RESPONDENTS, 

Agra Tenancy Act (П of 1901), a. 20, 79-—-Осспрањсу 
tenant, transferee from, position of—Possessory right 
— Ouster-—Damages. > 


A transferee from an occupancy tenant, although. 
in law a trespasser, has a possessory right good 
against all the world except the true owner, t. е. the 
body of zemindars, and в person who is поб a 
member of suck body cannot forcibly oust him 
from possession without being liable for damages 
Гр, 680,-col, 1.] 


- Besond appeal against a deeree of the 
Additional Distriot Judge; Gorakhpur, dated: 
‘the 30th April 1920. 


Mr, Haribans Баћа, for the Appellant. 
Dr. S. M. Sulaiman, for the Respondents, 


` JUDGMENT,—This is an appeal arising 
out of a suit, for resovery of damages for 


misappropriation of srops. Bam Ghulam 
was. во овварадву tenant. He died в long 
t He died 


time ago leaving & son, Mangru. 
leaving a widow, Musammat’ Tapesara, who 
remained in possession of the _ ossupanoy 
holding. The "defendant Rameshwar was 
* sub»tennnt" of Musammat " apesara, In 
1915 the defendant Rameshwar acquired 
a frastion of the Zemindari share also. Tape. 
aara апей to ejest Ramesbwar аз her sub. 
fenant. and he , pleaded' proprietary title. 
The Revenue Court referred the defendant, 
Rameshwar, to the Civil Oourt for а deola- ' 
ration of his title. On tbe 15th of January 
1917 the Civil Court held that Rameah war 
was only a sub-tenant. On the 2156 of 
Maroh 1917 the Revenue Court agsordingly ` 
ordered his ejeatinent. On the 22nd of 
May 1917, when Rameshwat’s srops ware 
standing on the fields, formel possession 
was delivered to the lady. She on the 
5th of September 1917 exesuted a perma- 
nent lease of the plot tó tha plaintiff, 
So far the faeta are not disputed, The- 
plaintiff alleges that after the sane erop 
had been eut, (according to the finding of 
the Court below the cane was ready “in 
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` February or Maroh 1918) the defendant 


left the fields and then the plaintiff sowed 
kodo, paddy and other food grain in 1325 
Fasli, bnt the defendant interfered with 
the plaintiff's possession. There were pro- 
seedings under sestion 145 of the Code of 
Criminal Proeedure and, on the 27th of 
Ostober 1918, the Criminal Court gave its 
decision against the plaintiff and the da. 
fendant then misappropriated the eropa 
sown by the plaintif. The present ,suit 
was brought on the 17th of January 1919 
for reeovery of damages, The defense 
raised was that Таразага being an овоц- 
panay tenant the lease of tha 5th of Sep- 
tember 1917 exesuted by her in favour of 
the plaintiff was invalid’ and the plaintiff 
had no right of suit, Another plea was 
that sestion 79 of the Tenaney Ast applied 
and that the suit was barred by limi- 
tation besause the defendant as а Zamin- 
dar had taken wrongful possession two 
years ago, The First Court sume to the 
sonslusion that the defendant was поё only 
formally dispossessed but that after reap: 
ing the sugar-eane овгор he did not aefaally 
retain possession and that ‘the plaintiff 
got possession in Baisakh 1325, Fasli, It 
desrosd the sliim for Rs, 70. The learnsd 
Jadga of the lower. Appellate Court seams 
to the sonelusion that the erops in disputa 
were sown by the: plaintiff. He did not 
deside the question of tbe invalidity or’ 
otherwise of the lease, but eonfirmed the 
desree on the ground that Rameshwar wad 
bound to pay the prise of the erops whieh 
had been misappropriated either to Тара. 
sara, or to the plaintiff who had sown bhs 
erops, The defendent, Rameshwar, somes 
hero in sesond appeal and hia learned 
Vakil sontends that the lease in favour 
of the plaintiff being void ab initio tha 
plaintiff-respondent had no right to main. 
tain the snit, He further sontends that 
section 79 applies and the suit is barred 
by time. As to the last two sontentiona 
I need only say that it has been found 
as bstwsen the defendant and Musammat 
Tapesara that the appellant has not Required 
the status of the Zemindar simply равацве of 
his purehase of а fractional share in the 
village, The defendant eannct now elaim 
the privileges of & Zemindar as against 
the plaintiff who slaims through Musammat 
Tapesara, As to the firat plea raised, T 
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find it to bs a different ons. Under the 
Tenaney Aot, Tapesara sould not hava trans: 
ferred her oseupanoy holding. The result was 
that under the law the plaintiff was a tres- 
passer, but then somes the next question, and 
it Ie, who, eould evist him from sueh pəs- 
session ‘as a trespasser. Не had a posses- 
sory right good against all the world exeapt 
the true owner, that ie, the body of Zəmin. 
.dars, and the appellant who is not a 
member of sueh body sould not foreibly 
oust’ him from possession without being 
liable for damages. 


vI had sommeneed to diotate this judgment 
yesterday when Mr. Haribans Sahai asked me 
to allow him an opportunity for further arga- 
nient. Ho is not here to-day. On the findings 
át whiah I have arrived, the plaintiff respond- 


ent was entitled to a deeres and the Courts, 


below ‘have rightly deareed the olaim for 
amages. Thé defence appears to be an 
absolutoly dishonest ona, The defendant. 
appellant has ‘got his mortgage money 
with interest at Ra. 0-140 per esent. per 


mbnsem from the date fixed for redemption. 


in the desrap. ' He now wants to take the 
profits also whish he was їп no way en- 
titled Чо get. The lower Court seems .to 
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have rightly desreed thé plaintiff's elaim, 


| І eonfirm the desree of the Court below. 


and dismiss this appeal with вові. 


ibe 


LO . . Appeal dismissed, 


тив 


LOWER BURMA OHIEF COURT 
FigsT Огуш Appasat No. 195 or 1919. 
May 4, 1921. 

Present: —Mr. ‘Jnstiae Maung Kin and 
` Mr. Justice Higinbotham, 
AYESHA BEE alias HANSA BIBI, 
BY Нек Аттовнкх ESOOF EBRAHIM 
MOOLA—Deranpint No, 2—APPELLANT 

. versus ae 
` GUL AM HUSEIN. SULEMAN ABOÓ: 
ADMINISTRATOR —D «РЕН ANT — Resp oxvENTS, 
Administration-suit — Property partly. outside juris. 
diction—Oourt, ная of. 


' Where in an administration. suit dt is. Fonna that 
some ‘of the properties: are · situated outside the 
jurisdiction’ of -the Courts'of British.|ndia, and are 
in the possession of.a' person claiming a share in 
the estate, the Court has no jurisdiction. to, order 
that person to deliver possession of the property 
to-the-administrator to.enable him to sell it and 
realiza its proper price for the benefit of the estate; 
but the Court can direct that person to account 
for the value of such propérty . before : obtdining 
his share of the estate in the hands of the adminis 
trator [p 583, col. 2; p. 586, col. 1]. 

Gaso- law considered, 


First appeal againat an order passed by 
Rutledge, J., об the Original Side. 
Mr. Davies, for the Appellant, ' э 
Mr, Giles, for Respondeiit No. 3, 
Mr. N. M. Оошазјев, for the other Respond. 
ents. " 
: JUDGMENT, ` 


Mavsa Kix, J.—This‘appeal arises out of 


, ап administration-euit.in whieh the appellant, 


is 2nd defendant. The bulk of the subject. 
matter is mainly i in Rangoon, The appellant , 


. was not living in Rangoon at the time of the’ 


i 


institution of the suit, nor has she ever. 
lived there, or at any other plase, in Burma, 
sinse. She has lived in the Baroda State. 
She has, however, filed her written statement. 
through her Attorney, sontesting the suit. - 

A preliminary administration-desrea 


| was passed in due eourse and а Commis- 


sioner was sppointed to take aseounts, , 


_ There was no list of property eonstituting | 


the subjeot matter attashed to the plaint, 
Among , other things, the Commissioner ` 


`. found in his report that. the deseased left 


at Variav in the. Baroda State two houses, ` 


‚а piese of agrisultural land and a, garden. 
end that. it was admitted that these items ` 


of property were in the possessiou of the 
appellant. The administrator, who is а. 


` defendant in the suit, had before the Con: * 
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missioner filed his assounts wherein he had 
valued the property at Variay item by item. 
The Commissioner sama Ёз the following 
eonclusions;—‘' They are properties outside’ 
the  jurisdistion of the Courts in British 


India, but the 2nd defendant, who has taken : 


possession of them, must assonot for ths 


value before she ean візіт a share in the: 
properties of the deseased in the handa of: 


the administrator of the estate." Aud he 
prosesded to say that he had no alternative 
but to’ valus the Variav properties assord- 
ing to the valuation made by the adminis- 
trator, besause no other basis is supplied 
by the 2nd defendant. He then dirested 
tle 2nd defendant £o assount for the Variav 
proporty at tha said valuation, or hand 


over posssssion of them forthwith to the. 


administrator, во that he sould sell them 
and réaliz3 thaic propar murkst prieas for 
the banefib of the estate. The 214 defend. 
ant objestsd to ths Commissioner's report 
as followa:—" That th 


sioner erred in law in inclading in .the 


n932unis insome of tha estate in the terri-: 


tory of the Gsekwar of Baroda of which 
no administration has baen taken.” The 
learned Judge оп tha’ Original Side of. this 
Court overruled tha objestion, aud in the 
вопгав of his order he observed as followa: 
—" The Commissioner in dealing with this 
objestiori says the properties are outside 
the jurisdistion of the Courts of British 
lndia, The 2ad defendant who has taken 
possession'of: them must aesept asoount for 
the value before she can olaim her share 
of the property of the deseased in the 
administration-suit, In order to ascertain 
what is the shara ‘of eash heir, I think 
an enquiry ‘must ba made iato the. whole 
éstate of the desaased so far as. is known, 
It із admitted thatthe bulk of tha pr35- 
erty of the deesased’s estate was in British 
India and within: tha jurisdistion of the 
Court. І think the Oommissioner was noi. 
exeludad from taking into assount the prop- 
erty belonging to the estate outside British, 
India, when it was admitted that this 
property wasin the hands of ona of the 
claimants asking for в share in the assets 
of the estate in British Indis, It . might 
be а very great hardship to the other heirs 
if the widdw is allowed to take up tha 
‘position that she eoald ratain and refuse 
to -aesoun$ ‘for fhe property balonging-to the 
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estate in her hands outside the juriadietion 
of the Courb and at the same time take ` 
her share in the assets within the Court's 
jurisdietion, In that ease, she would have 
an unfair advantage over the other heirs.” 

The question involved is important. lt: 
seams to me slear that this Court cannot 
pass 8 full administration desres against 
the property in the Baroda State, for sush 
&'desree would involve a direst dealing 
with the. property sush as the partition or 
the sale of it under the orders of the 
Court. Sestion 16 of the Civil Prosedure 
Code provides that "suits for the raeovery 
of immoveable property with or without 
rent or profits; for the partition of immove- 
able property * * shall ba instituted 
in the Oourt within the losal limits of 
whose jurisdiction the property is situate.” 
Sastion 17 provides: for a вазе where the 
immoveable property is situated within the 
jurisdistion of different Courts, and in: 
such а’ oase, i says that the suit may be 
instituted in any Court within the local 
limits of whose jurisdistion any portion of 
the property is situate, Sestion 16 ia sub- 
jest to'a proviso whish allows a suit to 
obtain relief respesting, ог. eompensation 
for wrong to, immovesble property held by 
or on behalf of the defendant to be ine 
stituted either in the Court: within the 
losal limits of whose jurisdistion the pra- 
perty is situate, or in the Oourt within 
the looal limits of whose jurisdistion the 
defendant astually and -voluntarily resides, 
or earries on business, or personally works 
for gain, provided that the relief sought 
ean be entirely obtained through his per- 
sonal obadienss. The Explanation, however, 
says that the word “property” in the 
sestion means property situate in British 
India. ‘he proviso is based upon the’ 
maxim of Hoglish Equity Courts, vie., equity 
aats in personam, Bat it appears that the 
whole prineiple of English Law has not 
been resognised by the Indian Legislature 
in enaeting the proviso to section 16, In 
England equity aats tn personam with refer- 
ense to land in Ssotland and Ireland, in the 
Colonies and in foreign eountries where the 
defendant himself is within the jurisdiation' 
of the Court проп а ground of a oontraet or- 
some equity subsisting between the parties 
respesting immoveable property situate 
outside the jurisdietion, 
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In Penn v. Lord Baltimore (1) spesifie 
performanae was ordered of an agreement 
relating to land in Ameries, the defendant 
being in England, The Oourts of Equity 
in England generally ast in this way in 
order to compel the performanss of contrasts 
and truste, but the Courts in India are 
not given jurisdiction over property outside 
British India, 

‘The proviso would appear to enableone: 
Court in British India to aet in personam 
against. immoveable property in another 
jurisdiction in British India where the relief 
sought ean be entizely obtained through 
the personal obedienee of. the defendant 
who astnally and voluntarily resides, or 
eatries on business, or personally works 
for gain, within the jarisdiotion of the 
Court in whieh the action is tried, The 
interpretation of seetion 16, ineludiug the 


proviso, by Mulla appears to me to ba 
absolutely aorreet, (See Mullas Qivil 
Proeedure Code, 6th Edition, page 71). 


The subjeot.matter of the suit must not 
be situate .beyond British India. The 
proviso applies only to suits to obtain 
reliof respecting, ; ог compensation fcr wrong 
to, ‘immoveable property. The relief sought 
must be euch as san be entirely: obtained 
through the personal obedienee of the 
defendant, S». that. suits for the recovery 
af immoyeable property and for partition 
of immoveable property do not oome within 
the proviso, 

Ав I ssid before, one of the inoidents 
of aù administration-desree is the partition 
of the estate p where nesessary, the 
sale thereof, er the orders of the 
Court, Sueh suis cannot be filed in plases 
other than the plase where the property 
ів situate: except where the property is 
situate within the jurisdistion of different 
Oourts in British India, in whieh sase the 
plaintiff is at liberty to аһоове his forum. I 
will endeavour to make my meaning slearer 
Ђу. giving. some examples. Suppose there is 
a piese of lard within the jurisdiction of a 
Court in British India and tke suit is for the 
resovery of that property or for the partition 
of it, the suit.must be filed in the Court 
within. whose jurisdiction the property is 
situate.: It sannot be filed in the Court 
within whose  jurisdietion the defendant 


(1) (1750)-1 Ves, Sen, 444; 1 Wh, & T,'L. O. (fth 
Bd.) 755; 27 Ee R 1182, — 
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actually and voluntarily resides, or earries 
on business or personally works for gain. 
The proviso to seation 16 does not apply to 
such a care, beoause the relief sought eannot 
be entirely obtained through the personal 
obediense of the defendant. Suppose the 
property ia situate within the jurisdietion of 
different Courts, the plaintiff may shoose any 
of those Courts, But if the defendant resides 
or earries on business, or -works for gain 
outside the jurisdietion of all those. Oourts, 
the snit sannot be filed in the Court within 
whose jurisdistion the defendant resides, or 
саггіев оп business, or works for gain, the 
reason being the relief sought eannot be 


entirely obtained through his personal obedi» . 


ense, Where the property is situate outside 


British India, sush suits cannot be fied in. 


any Courtin British India at the place where 
the defendant resides, earries on business, 
or works for gain, The following are suits 
whioh ean be filed in sny Court in British 
India within: whose jurisdistion the defendant 
resides, eie., although the immoveable prop- 


erty involved is situate elsewhere in British . 


IÍniia:— . 

(1) A suit to deslare that a person resident 
in Caleutta holds eertain lands. in the 
mofussil subject to certain trusts is not a suit 
for land and may be tried: in alentta 
[Bagram v. Moses (9) }, 


(2) A suit to enforeo the right-of. parties. 


to aet as зо. shebaits to an idol endowed with 
lands in the mofussil where the possession 
of any land is not elaimed f Juggodumba Dossee: 
v. Puddomoney Dossge (3) ]. 

(8) A snit for spesiüs performanse of а 
contraat to rell lands outside Calentta ‘Ram: 
dhone Shaw v. Nobumoney:Dossee (4), See also 


Yashvantrae Holkar v, Dadabhat Oursetji (5), 


Contra see Land Mortgage Bank v. Sudurudeen. 
Ahmed (6), Sreenath Rog у, Oally Doss.(7) 1. 
. (4) A suit for an injunotion to restrain a, 
nuisance in Howrah [Ragmohkun Bose v, East 
Indian Railway Oo. (8)]. 

(5) A suit to recover title deeda to. land 
LJuggernauth Doss v. Brijnath Doss (9)]. 


(2) 1 Hyde 284, 
(8) 15 B. L. R. 318, ` 
(4) Bourke Q. C. 218, 
(6) 14 B, 853; 7 Ind.. Deo, (s. s.) 695, 
(6) 19 C. 358; 9 Ind. Dec. (х. s.) 683. 
(7) 5 C. 82; У Ind. Deo; (N. в,) 663. 

^ (8) 10 B. L, В. 241 


- 49) 4C. 822; О, L, В, 815; 2 Ind. Dec. (х, з.) 20% 
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(6) A suit for trespass to land in the 
plaintiff's possession outside the limits of 
the Court's jurisdiction, and for injunetion 
[Crisp v. Watson (10)) 

The above suits are all suits for reliefa 
respeating land where the relief sought 
in eaeh ease’ сап be entirely obtained 
throngh the personal obediénse of the de- 
fendant who is within and subjeet to the 
jurisdiction of the Ooart. 

In view of the Explanation to sestion 
16 ‘such auits will not lie in British India if 
the property respecting whieh relief із 
sought is situate outside British India. 

But it i» eoatended in this ease that the 
Court is not asked to ast direatly on the 
property in the Baroda State, all that it 
is asked to say being that so long as 
the sesond defendant does not aesount for 
the value of that property, or allow the 
administration of the estate fo go on upon 
the basis that it is part of the estate, 
whatever share she may be entitled to in 
the property within British India will be 
withheld from her. 

In Momein Bes Bee ү. Arif Ebrahim 
Malim: (11) it was held, on the authority 
of the English eases sited therein, that if 
one Of the’ heirs owes a debt to an estate 
even ‘though it be time-barred. under the 
Limitation Adt the Ocurt is entitled to retain 
funds in respeet of the debt when oalenulat- 
ing the aesount due to the heir. On the 
analogy of that ease I do not see any 
objestion to the Court diresting the sesond 
defendant to assount for tha value of the 
propérty in the Baroda State before she 
вап obtain her sbara from this Oourt. 

I must here point ont that the learned 
Judge on the Original Side has not by 
his order endorsed the sesond portion of 
the following passage in the Commissioner’s 
report:— The sesond defendant must assount 
for these properties at the above values, 
of hand over possession of them forthwit 
to the sixth defendant administrator, so 
that he sould sell them and reslizs their 
proper niarket-prises for the benefit of 
the estate," all that the learned Judge 
endorsed being the following passage only: — 
"They are properties outside the jurisdis. 
' tion of the Court, but the sesond defendant 
who has taken possession of them must 

(10, 20 C. 089; 12 Ind, Dec. (м. s.) 485. · 

OMM 14 Ind, Cas, 508; 6 Bar, L. T, 5,6 LB, В.34 


ascount for the value before she ean elaim 
a share in the property of the daeseased 
in the hands of the administrator of the 
estate,’ That only means that, unless tke 
sesond defendant allows the value of the 
property in the Baroda State to be taken 
into  aseount in the administration of 
the estate, her share in the estate will bs 
withheld. The Oourt would be aéting 
withont jarisdistion, if it ordered the 
second defendant to hand over possession 
of the property to the administrator to 


‘enable him to sell it and realiza its pro- 
per prise for the benefit of the estate. 
I would, therefore, dismiss the appeal 


with eosts. 

Hicinsoraas, J.—This ia an appeal from 
the order of the Judge of the Original Side of 
this Court passed in Civil Ravision - No, 74 
of (916 confirming the order of the Commis», 


sioner appointed to ‘take aecounts, The 
suit in whish the order was passed was 
ап administration-snit filed by the first 


respondent agaist the administrator of the 
estate of Mahomed Ebrahim Aboo, deseased, 
late of Rangcon, and against the heirs 
and legal representatives of the said de: 
aeased praying for an assount of the moye- 
able and immoveable properties of м 
estate and for their administration by an 
under the direstion of the Oourt. The 
sesond respondent who resides within the 
jurisdiation of this Court had previously 
obtained Letters of Administration of tha 
estate in Oivil Miscellaneous No. 39 of thia 
Court and he was sued in his personal and 
representative sharacter, 

The appellant, who was tha seeond de. 
fendant, resides at Variay but was repre- 
sented by her Attorney and filed a separate 
written statement objecting to the suit оп 
various grounds and stating that she was 
always ready to have the properties 
amicably divided. 

On 81% July 1916 һ preliminary desree 
was passed ordering assounts to be taken 
and amongst euch assounts, an aseount of 
what property, if any, has some into the 
hands of the plaintiff or the defsndants 
or апу of them, or to the hands 'of any 
other person by the order or for the ume 
of the plaintiff or the defendants or any 
of them. The Commissioner took the 
agcounts ав ordered and in those proseed. 
ings the second defendant appellant ор 
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‘>the 22nd- November 1916 filed her seaounts. 
Iu his report of- the 19th April 1919 the 

: » Commissioner has found that tbe deseased left 
e two houses and a.plot of agrieultnral land and 
+B: garden at Variav, and beld as follows:— 

"They are properties outside the jurisdietion 
“of the Courts in British India but the second 
.defendant, who has. taken possession of 
‘them, must aesount for their value before 
.Bhe ean elaim a share in the properties 
‚ОЁ the deseased in the hands of the ad. 
ministrator of -the- estate, Оп the evidence 
before: me I am oompelled to value the 
propertiesat the prises stated against them 
“in the list of properties in the sesond 
defendant Asha Bee’s hands, filed by the 
administrator with his account, Exhibit 1, 
‘namely, Rs. 10,000, 5,000, 1,500 and 1,000, 
.respeelively: The ,sesond defendant must 
.&esount for these properties at the above 
‘values or hand. ,over possession of them 
forthwith :to tke sixth defendant adminis- 
rator. so that he ean sell them and realiza 
iheir proper market priees for the benefit 
„of the estate." 

'On the 9th July 1919 the sesond defend- 
ani filed the following ‘objestion to, the 
Commissioner's report : —"That the learned 
‘Commissioner erred in law in ineluding i in 
the aasoupte insome of tbe estate in the 
territory of. Gaekwar of Baroda of whish 
no administration: has been taken.” The 
‘Judge of the Original Side overruled this 
objestion in his order dated 2186 July 
1919. and  eonfirmed the Commissioner’s 
xeport, 

The sesond dofendauit-appeliant has filed 
this‘appeal: against this order and has 
raised a similar objestion in her grounds 
of appeal Nos. land 2, But she has elso 


raised other . objections whieh were not 


raised before the Original Court. In ground 
,of appeal No. 3 the objestion is taken 
that. the lower Court erred in holding that 
MIU is admitted that‘the Variav property 
.was.in the hands of the widow.” But the 
Commissioner in his report stated that the 
.second defendant had taken possession of 
„tbese properties and no objection was taken 
to this finding before the lower Oourtand 
.sannot now be farther sonsidered. Of the 
other two grounds of аррза], No. 4 has besn 
. abandoned and No, 5 has referenes to 
- eosts, It ia attempted ia this Court to 
- Bbow that this last ground of appeal 


has referense to the eosts awarded by the 
Commissioner but in addition to the form 
of the objestion not being apt for this 
purpose, there is the fast that no objee- 
tion to the Commissioner's report on the 
ground of eosts was taken in the lower 
Court, whieh has had no ‘opportunity, of 
eonsidering the question and has not dealt 
with the matter. 

The only substantial matter before this 
Oourt is that whisk is eontained in the 
first two grounds of appeal, The second 
defendant sontends that that portion . of 
the order of tbe Oommissioner whieh is 
sat out above was made without jurisdie- 
tion as the property referred to is outside 
the jurisdistion of any Court in British 
India, Jt is urged that under seetion. 5 
of the Indian Suseession Ast the law of 
Busaession is governed by the rule ‘lew loci 
rev situ and that the Letters of Adminis: 
tration do not inelude sneh properties. 
That an administration-suit sannot, include 
properties outside the jurisdiction, That 
no order of any kind with. referenos to 
gush properties ean be passed in an.ad- 
ministration-suit - and that the Court. eannot 
order them to be sold or toush them. in 
any way or order.the sesond :defendant to 
&osount for them. It is also stated, that 
if any sueh orders are passed the segond 
defendant may bə serionaly embarrassed 
by other orders passed by the Courts.in ` 
Baroda in eonneotion. with the land, and 
it is urged that, іп any event, itis wrong 
to plase the burden on the shoulders of 
the second defendant-appellant of eollesting 
these properties and bringing them into 
ascount. These objestions seem to show 
that the order psssed by the Commissioner 
has been misunderstood. It is nof.an order 
against the property itself but an order 
affesting the right of the seeond. defend. 
ant to share in the distribution of the estate 
in the hands of the administrator who is 
now subjest to the orders of the Court 
under the deeree in the administration suit, 
That isto say, it is a personal order against 
the seaond defendant-appellant. -This being 
the case, it is unnesessary to eonsider what 
might bə the position if the Court had 
passed an order against the property itself,, 
The fast that the property is not ineluded, 
in the Letters of Administration does not 
appesr:ío affest the question - of the legality 
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' of the Commissioner's order for the reason 
just mentioned, 

With referenee to the right of the Court 
io pass an order having referenee to prop- 
erty outside its jurisdietion inan adminis. 
tration suit it has been suggested that a 
soit for the administration of an estate 
whieh: ineludes -immoveable property ів 

snit for the resovery of _immoveable 
property and,. therefore, the Court has 
no. jurisdistion to pass any sush order. 
But there is! ample authority that an 
&dministration.suit is not a suit for land 
but -is а suit for the administration of the 
тва] and personal estate of.the deseased 
as-eompletely as е sireumstanees will 
permit. In the esse of Nistarint Dassi v. 
Nundo Lall Bose (12) it was objected that 
the Court sould not set aside sertain leases 
of property belonging to the estate whieh 
war situate outside the jurisdietion of the 
Oourt. But it was held that the suit 
was merely one to have the property 
administered ‘by the Court. and to make 
the trustees or exesutors personally liable 
for any maladministration of the estate. 
That this did not turn the guit into one 
for the recovery of immoyeable property 
and that the Court assumes jurisdistion 
in regard to immovesble property situate 
* outside the jurisdiction in gases where it 
ean ast in personam, This oase went оп 
appeal to the Privy Oounsil and the right 
claimed by the High Court to. set aside 
leases of lands situate outside the jurisdistion 
of tba Court for the due administration 
of the estate was expressly approved by 
their Lordships.  Benode: Behari Bose v. 
Nestarint Dassi (18). 

This prinaiple seoms to ba ‘applicable to 
the present вава as tha existenca of immove- 
able’ property belonging to the estate outside 
the jurisdistion of. the Court is only au inei- 
dent to the winding-up of the estate. So long, 
therefore, as the Oourt ean aet in personam 
with referenes to this property and has the 
means of enforsing its order the Court 
ean assume jurisdietion for the purpose 
of winding-up the estate. In this ease 
the deseased. was domiciled within the 


NO 26 C. 891; 8 C. W. М. 670; 18 Ind. Dec. (x. в.) 


83 О. 180; 2C. L. J. 189; 9 C. W. N. 961; 15 
М.Т, 7, 88; 7 Bom. L. В, 887; 82 I, A, 198 (Р, 0.) 


'upnder seetion 21, Civil 


.beeause the Oourt bas power over 


jurisdistion of the Jourt and the adminis- 
trator resides within the jurisdietion and 
the sause of astion arose. wholly or in 
part within sush jurisdietion, This would 
830m to be amply snffisient to giva, the 
Court jurisdietion under sestion 20 (e), 
Civil Prosedure Oode, to entertain the 
suit for the administration of this estate. 
The sesond defendant-appellant, moreover, is 
merely one of the benefieiaries entitled to 
notiee -of ansh suit with the right to 
some in and support or objeet. The sesond 
defendant-appellant in fast did "some in 
and’ objest for various reasons to a desree 
being passed for administration of the 
estate and stated that she was ready to 
have the estate divided up. But she took 
no objestion ss she should. have done 
Proeedure Code, 
to the juvisdietion of the Court to entertain 
the suit, . 

The Court has asssrtained that 2nd 
defendant appellant has soms of the estate 
in her hands and, although she is resid- 
ing outside the jurisdistion the Cour, has 
the means of compelling her to aeéount for 


suéh ` property · as а eondition to her 
obtaining her share іп tbe estate 
in the possession of the administrator, 


aueh 
share and ean enforee its order by withhold. 
ingand by even depriving her of it unless 
its order is obeyed. Bat this is not 
taking action against the property itself, 
but is the exersise of pressure onthe 2nd 
defendant to`eompel her to astin assord. 
anse with the Oourt’s desrse that the 
estate should be wound-up. І would hold, 
therefore, that the Oourt has jurisdistion 
to pass the order in question, 

1 think also that the lower Court 
was right in passing sush an order, as 
otherwise the estate sould not be fully 
administered. The prinsiplə upon whieh 
the Court has proseeded is well established 
and it was elearly expressed in the sase of 
Akerman, In re, Akerman v. Akerman (14) as 


‘follows:— A person who owes an estate 
‘money, that is to say, who is bound to insrease 


the general mass of tha estate by a eon. 
tribution of his own, :sannot elaim an 
aliquot. share given tə him out of that 


Q4 (1890) 8 Ch. еш 219; 61 L-J. Ch. 34, 
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mass. without first making the eontribution 
whish sompletes it." The prineiple underly- 
ing this order was enforsed in the ease of 
Momein Bee Bee v. Arif’. Ebrahim: Malim (11) 
and І think should be ‘followed in this 
ease, roy 
' Phe 2nd defendant.appellant is. asking 
ihe: Court for her share -of the estate in 
the hands of:the Administrator and the 
Court has rightly plased the eóndition on 
her obtaining sueh share! that; she will 
&etount- fór that.portion of the estate in 
her ‘bands.’ She ean do this either by 
Sgreeing to a joint valuation being taken 
óf .sueh property ог by agreeing with 
the other heirs and legal representatives 
to the property being sold and the sale- 
proseeds being handed -over to the ad. 
ministrator or in any other way approved 
by- the: Court. This need not eause any 
hardship for her or throw any onerous burden 
on her'as has been suggested in this Court, 

1 would, therefore, dismiss-the appeal with: 
soste. ' Sa e g 
We од, 

' і Appeal dismissed, 


ОАТООТТА HIGH COURT. 

' APPEAL FROM APPELLATE DscRzE No, 816 or: 
] 1912, . ` 

` August 23, 1921, 
Fresent :— Justise Sir Asutosh Mookerjce, KT, 

` ‘and Mr. Justise Panton. ' 
‘BHUDEB MOOKERJEE лир oTHERS— 
: PLAI” tiFrs— А ePELLANTS 
versus 
, KALAOHAND MALLIK 4ND ANOTHER— 
Dsr&NDANTS— RESPONDENTS, = 

- Specific Relief Act (Т of. 1877); ss, 9, 54, 55—“Obliga- 
tion,” meaning, of—Injunction, to restrain cutting of 
sacred iree— Prevention. of breach of merely. moral o» 
religious obligation, ` 


' The first defendant ‘having obtained a decree 
against. the second defendant for the removal of a 
nim tree which had penetrated its roots into the 
adjoining wall of the house of the former, the 
‘plaintiff's instituted the’ preeent ‘anit for perma- 
nent injunction to restrain the execution- of the 
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decree on the allegation that the trea was a 
sacred one, and that its removal would be an 
invasion of their religion and would offend their. 
religious sentiments : 

Held, that the injunction could not Те 
granted as the refusal to grant the perpetual 
injunction would not lead to the breach of an 
obligation, that is, of a duty enforceable by law 
which the plaintiffs could compel the defencanta 
to perform, within the meaning of seotion 54 of. 
the Specific Relief Act. [p. 638, col. 1.] 

The word ‘obligation, in section 54 of the Specific 
Relief Act may be taken to bea tie or bond which 
constrains а person to do or suffer something, . it 
implies a right in another person to which it is 
correlated, and it restricts the freedom of the 
obligee with reference to definite acta and for- 
bearances, but in order that it may be enforced by a 
Court it must be a legal obligation, and not merely. 
A ee or religious. [p. 537, col. 2; p. 538, . 
col. L]. 

Appeal against the desision of the Suberdi- 
nate Judge, Hughli, dated the 2nd February, 
1921, reversing that of the Munsif, Hughli, 


dated the 31st Mareh 1920, : 

Babus Amarendra Nath Bose and Nanda 
Lal Banerjee, for the Appellants. 

Babu Mohini Mohan Ohakrabarit, for the 
Respondente, 

JUDGMENT,—This is an appeal by tke 
plaintiffs in a suit for permanent injunstion 
to restrain the exesution of a dearee obtained 
by the first defendant against the seeond 
defendant for the removal of a nim tree, 
The tree stands on the boundary wall of the 
land of the seeond defendant, and its roots 
have penetrated into the adjoining wall of 
the house of the first defendant, The воп. 
zequenee has been that the wall has been 
eracked and the house has been injured. In 
these  eireumstanses, the firet defendant 
instituted a suit against the setond defendant 
for a mandatory injunstion for the removal 
of the tree and fcr damages. On the 30th 
May 1917 that suit was deereed, and the 
first defendant besame entitled to remove the 
tree unless the seeond defendant removed 16 
within fifteen days. That deoree was affirmed 
on appeal on the 22nd January 1919. There- 
upon, the plainiiffs' instituted the present suit 
on the allegation that the tree was а вавгей 
tree, that it had been duly sonsesrated, that 
it was worshipped by the orthodox Hindu 
people of the losality, and that its removal 
would be an invasion of their religion and 
would offend their religious sentiments, The ` 
Court of first instance desreed the svi, 
granted a permanent injunction and authorised 
the first defendant to take out within a month 
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brieks from the wall. on whish the tree 
stands, thereby  eausing an open -spase 
between the tree and his wall, and plase there 
an iron-plate between the tree and the walls 
to ‘prevent penetration of roots into his wall 
in the future. Upon appeal, the Subordinate 
Judge has reverced this decision and dismissed 
the suit, In support of the present appen), the 
plaintiffs have sontended that a permanent in- 
junction should be granted to prevent removal 
of the sasred tree i in exeention of the desree. 
There is no room for eontroversy that the 
deeree was made by a Court of eompétent 
jurisdistion and was based on well established 
legal prinsiples, The deeision in Lakshmi 
Narain v. Tara Prosanna (1) affirms the 
proposition that as every owner of land is 
under an obligation not to allow the branches 
of his tree to grow so as to overhang, or the 
roots of his tree to extend so as to penetrate, 
his neighbour’s Jand to the detriment of. the 
latter, in ease of breash of sueh an obligation 
it ia open to the Court to grant a mandatory 
injunstion for the removal of the nuisance, 
under. seation 55 of the Specifis Relief Ast. 
In support of this view, referonee was made 
to thé deeision of the House of- Lords 
| in ‘Lemmon v. Webb (2) whieh affirmed 
that of the Court of Appeal 


v. Webb (3). The view taken there had 
been ' propounded three ^ senturiea 
earlier іп Norris v. Baker (4). (See also 
Viner’s Abridgment, Volume ХХ, page 


417). The sàme view has been affirmed 
direetl]y or by implication in subsequént 
enses; amongst these may be mentioned 
Smith v. Giddy (5), Oheaier v. Oater (6), 
Mills v. Brooker (7); This ів by no means a 
singular rule of law and in this conneetion 
теѓегепве may be made to the Code Napoleon 
tr. Barrett: Artiele 672 provided as follows : 

“He whose property - the branches of a 
neighbour’s trees’ overhang, may fores the 
latter. to’ eut впеһ branshes. If the roots 
extend into his heritage, he has the right of 


(1) 81 O, 944; 8 О. W, М, 710. 

(2) (1896). App. Cas. 1; 64 L. J. Oh. 205; ц В, 116; 
т L. 1.647; 59 J. Р, 584. 

(8) (1894) 3 Ch. 1, 63 L, J. Oh. 570. 

(4) (1613) 1 Roll. Rep. 393; 81 E. R. 559, 

'(6) s K. B. 448; (uc ae K. B. 804; 9t L. T. 
296; 53 W. В, 207; 20 T. L. B. 5 

(6) (1918) 1К,В. 247; 82 L. Hi K. B. 449. 

(7) (1919) 1K. B.555; 83 L. 4. K. B. 950; 121 L. 
T, 254; 171, G, R. 233; 63 8, Ј, 431; 95 T. L, R, 261, 
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eutting them himself,"  Artiela 673 was in 
these terms: Trees growing in a party 
hedge are party like the hedge; and eaoh of 
the two owners has the right of requiring 
that they be ank down,"  Artiele 673 of the 
Freneh Civil Oode (tr. Wright) sontains the 
following provision: “A person over whose 
property. the branehes of a neighbour’s trees 
grow ean eompel such neighbour to ent them, 
Fruit that falls naturally from «пећ branehes 
belong to the owner of the soil over whish 
they grow. A person has the right to eut the 
roots of trees belonging to an adjoining owner 
whieh grow into his land. The right to eut 
the roots or have the branches ent eannot be 
lost by preseription (non-user),” See also 
Pothier, Traite de sontract de sosiete, sesond 
Appendice, Artisle 243. ^ (Oeuvres . Ed, 
Bugnet, 1861, Volume 4, page 332); Hug, 
Commentaire du Code Civil, Volume 4, page 
457; Wang, German Civil Code, Artisle 910; 
Sshuster, German Civil law, page 388. 

On what prinsiple, then, san the plaintiffs 
demand that a perpetaal injunation should be 
granted to prevent the exesution of the 
deares P Under section 54 of the Speaifis 
Relief Ast a perpetual injunation may be 
granted to prevent the breach of an obligation 
existing in favour of the applicant, whether 
expressly or by implieation. The plaintiffs 
must, eonsequently, spesify the obligation 
whieh exists in their fayour and would be 
infringed by the exesution of the desres held 
by the first defendant against the sesond 
defendant, The plaintiffs ean aneseed only 
if they oan establish, firat, that the first 
defendant is under an obligation to keep on 
her land а tres considered sasred by the 
plaintiffs, even though the tree does damage 
to the property of the adjoining owner; and, 
sesondly, that.the.sesond defendant is under 
an obligation to asquiesas in the sontinned 
existence of sush в tree on the land of the 
adjoining proprietor even though sueh tree 
does damage to his own.property. There 
must be obligations reeognised by law, 
Ssetion З of the Spesifie Relief Ast states 
that the term obligation ineludes every duty 
enforseable by law. We need not attempt 
an exposition of the fall signifioanse of the 
term obligation, But obligation may bo taken 
to baa tie or bond whieh eonstrains a peraon 
to do or suffer something ; it implies a right 
in another psrson to whieh it is sorrelatel, 
aud it rss(riets the freedom of the obligaa 


: maintained that the rules 
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' with referense to definite asts and forbear- 
anses ;: but in order that it may bs enforced 
by a Court, 16 must be a legal obligation, and 
not merely moral, social or religious, Neither 
authority nor prineiple has been invoked in 


support of the alleged legal obligation whieh. 


the plaintiffs seek to impose upon the defend- 
.&nts on the ground that the tree has been 
sonsesrated and is held saorad by the plaintiffs 
as pious Hindus. We are not unmiudfal that 
eertain trees are regarded with great venera. 
tion; Dino Nath Ohuckerbutty vy. Pratap 
Ohandra (8), Baiju Lal Parbatía v. Pulak 
: Lal (9), Thus the Asvatha tree, the Talsi 
plant and the Bilva tree are objests of 
worship. 
sesopd to Vishnu and the third to Shiva. 
The Kadamba tree in the Minakshi temple at 
Madura acd the Jamba tree in the temple of 
Jambukeswara.near Trishinopoly are regarded 
with great sanotity. 
that assording to the Hindu. Sastras, spasial 
réligious merit aserues from the planting of 
trees on the road, side, on the banka of tanks 
and in gardens or groves; and the Sastras 
. also inguleate tha fear of various punishments 
(by visitation of various sins) on those who 
fell trees; indeed, speeial ritual is preseribad 
for the planting of trees for the bene&t of the 
pablis (see Prannath Saraswati, Hindu Law. 
of Endowments, ‘Tagore Law Lestures, 1892, 
Chapter IX, pages 250 246; see page 234, 


where the. rules ordained by Manu and 
. Vishnu for. the 


inflation of punishment 
upon persons who destroy trees are quoted 
from . Manu 148, Vili.285, X1.143, 145; 
` Vishnu V 55.59). Ваё the view sannot be 
so prescribed in 
the ansient texts are authorities in favour 
' of the-resognition of a legal obligation of the 
requisite eharaoter. We hold, aseordingly, 
that the refusal ta grant a perpetual injuns- 
. tion will not lead to the breash of an obliga. 
- tion, that is, of a duty enforeeable by law 
whish the plaintiffs ean compel the defendants 
to perform. No foundation has thus been 
laid by the. plaintiffs for the grant of a per- 
: petual injunction. 
The resultis that the desree of the Sub. 
: ordinate Judge must be affirmed and this 
. appeal dismissed with eosta. 
s BN i 
i К Appeal dismissed, 
a (rere. 80; 4 О, W. N. 79; 14 Ind. Deo. (м. s.) 21. 
- « (8) 24 Q.. 885 atp. 887; 12 Ind. Deg, (N. 8.) 924 
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LOWER BURMA CHIEF COURT, 
Oivin Seconn АРРЕАІ, No,-163 or 1920. 
September 27, 1921. 
Present :— Mr. Justice Heald. 
MAUNG SHWE YWETU axp OTHERS— 
APPELLs NTS . 
versus 


MAUNG TUN SHEIN —RegspaNpENT. 
Buddhist Law, . Burmese—Partition—Jointly 
acquired property of father and mother—Auratha son, 
right of, to claim share on Jather!'s re-marriage.- 


- Under the Burmese .Buddhist- Law an. auratha 
son has по right to claim a share of the property 
jointly acquired by his parents merely by reason 
of his mother's death; his right to claim a one. 
fourth share of that property, however, arises on the 
re-marriage of his father [p 345, col, 2. - 

Case-law апа.$ех&бв considered, 


Seaond appeal against the judgment рава: 
ed by the Divisional Judge, Tharrawaddy, 
confirming the desree passed by the Sub Divi- 
sional Jndge, Zigon, 

Mr. fore, for the Appellants. 

Mr. W. Dhar, for the Respondent. 


. JUDGME NT. — Flaintiff, Tun Shaip, is the 
eldest surviving shild of ths Ist defendant 
Shwe Y wet and his decaased -wife, Ma Nga, 
and sines the eldest born ehild, a daughter, 
admittedly died at the age of nine and the 
next born ehild, a вор, died at the age of віх, 
Tun Shein is undoubtedly the "auratha" son 
of Shwe Ywet and Ma Nge. Ma Nge, 
assording to Тап: Shein, died aboat seven 
years ago when Tun Sbein was.19 years, of 
age, but aesording to Shwe Y wet she died in 
February 1911 when Tun Shein was only 16 
years-of age, The suit was institnted in 
July 1919 and it is not suggested that any 
question of limitation arises in respeat of the 
date of Ma Nge's death. It is admitted that, 
within а few months after Ma Nge's death, 
Shwe Y wet married & second wife, and Tun 
Shein elaims that, by reason of Shwe Ywat’a 
gesond marriage, he, ав auratha son, beeame 
entitled to elaim a oue fourth share of the 
property jointly aequired by Shwe Ywet 
and Ma Nge while they were husband and 
wife. 

: The lower Courts found that he was во 
entitled, and this appeal. has basen brought on 
the question of Burmese ' Buddhist Law, 
whether an auratha son ean, on his father’s 
re-marriage after his mother’s death, elaim a 
one fourth share of the рр EEI 
nequired by his parente. 
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© Itis now settled law that an auratha'^ son. 
`. sannot make: that: elaim against his father 


merely by reason of his mother’s death, and. 


the question to- be desided is, whether the 
ve-marriage of the.father gives him a right: 
to elaim the one-fourth share whieh he would. 
-not have if his father did not re marry. 


It will be convenient to sonsider, first; the: 


' dhammathats and then the sase law on the. 

Bubjeet. А 

I will take the Dkammathats in the order 
in whieh I dealt with them in my judgment 
‘in the Full Bensh oase of Maung Sin v. Ma 
Thein. ` 

No extrast from Velosa is eited' in sestions 
‘44 and 45 of the Digest whieh deal with the 
-subject of tbe rights of shildren on the. 
re marriage of the surviving parent, but in 
-ssstion 46 a passage is sited whieh says that 
‘on the death ofthe father the mother. should 
‘divide the substanes of the inheritance with 
‘her sons and daughters, even thongh she 
should not marry again. 
^ The Wagaru deals only with the partition 
between the ehildren and the step-parent 
‘after the death‘ of both parents, 

‚+. No‘ extrast from. the, Dhammathathyaw, 
Kaingsa or Monuyin on this subjeat are sited 
inthe Digest but there is an important 
extract . from . the -Mahayezathat: whish was 
eompiled by:tbe same. writer as Katngea; and 
whieh runs as follows: 
ivg to the Dhammathais the law ie, that if 
there be an auratha воп or daughter, although 
thé surviving parent takes a lesser wife, the 
property other 
(of the surviving parent) sball be divided 
into-four shares and the. auratha shall have 
one sbare, and that the younger sous and 
daughters shall .inherit only when both 
parents are dead, nevertheless, besause the 
surviving parent has not remained only 
looking after the ebildren in assordanse 
with what is right but has again taken a 
lesser spouse, let one half of the property be 
given tothe shildren as the share of the 
deseased parent and let the surviving parent 
take over the rest to the step-parent for their 
subsiatense and though it be all spent by them 
let it be spent, but after both the parents are 
dead if any property remains unspent, it 
shall be divided into fonr shares of whish 
the children of the earlier family shall 
get three and the step-parent ‘one, the step- 
parent getting. а share ibesause although 
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it was property left by the ehildren's own 
parents when they were young, it is due to: 
the kindness and. sare of: the step parent 
that it has been preserved.” 

` The Manugye gives the following rnles— 

^ (1). If after the: death of the mother 
the father lives -with а lesser wife: the 
father ia to'take his own personal belong. 
ings but is to make provisions. for the 
eldest son assording:to his means, The 
eldest son isto have the mother’s personal 
belongings. The father is to baye three. 
fourths · of the property whieh remains 
over and the house, If the said son be 
not old enough to separate and stays: on 
with his father and step-mother the prop- 
erty is to be separated in the presenea 
of witnesses and left in the eustody of tha 
father and step mother, and if the step 
mother has no children, then on the father’s 
death the son is to get the property origin. 
ally assigned to him and the bouse to. 
gether with three-fonrtha of: the property 
‘of the parents, and the 'step mother is 
fo get опе fourth cf the property of: the 
parents and’ the one-fcurth of the value of 
the house. | 

i , О 

The passage about the father’s’ making 
‘provision for the воп “aosording to hig 
means” ‘ia obseure. ^ Doetor Riehardson 
trarslated the passage: “Let him givs to 
he eldest son what has been laid down 
above according to his means,” The trang- 
lator of the Digest translated it: "Tf there 
is no eldest son, partition of the rest of 
the property shall be made assording to 
the rule already laid боп,” and inter. 
-polated the words “if there is one" (that 
is an eldest son) at the beginning of the 
following passage whioh relates to the 
partition cf the mother’s personal belong. 
ings. The actual words of the Burmese 
are as follows—‘ After mother dead, if 
fatber live (with) little wife, as for the 
father, leaving riding elephant, riding horse 
(then follows a list of a man'a personal 
belongings) with father, assording to the 
words that have been said above, big son 
if there be none, assording to there being 
none a sbare shall be given. The mother’s 
clothes (ete, personal belongings) let big 
son have. As for ‘the property left over, 
share into four shares, three shares let father 
take, house let father haya," . 
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The reference to what has been said 
&bove isto the rule for partition between 
the aurathz son and the father on the 
death of the mother and that rule says 
that if there is  suffisient-. property the 
auratha son is to get a slave, some aattle 
and a plot of land,- or sush vf those 
thinga as there may be, In view of that 
provision, the meaning of the disputed 
. passage would seem to be as I have ren- 
dered it above, the sense of the: words 
" assording to the words that have been 
said above, big son if there be none ae. 
sording to there being none a share shall 
be given” being that a share shall be 
given to the auratha as direeted in the 
rule given above sesording as here is or 
is not the property mentioned in that rule 
as that whish should fall to his share. 
This rendering is strongly supported by the 
Amwebon, the compiler; of whieh ordinarily 
reproduesd the exact wording of Manugye. 
The text as reprodused in Amwebon adda 
the word “to” to the werds “big son” 
and alters the word. "if" in the phrare 
"if there ig none,”’-co that the passage 
reads "aesording as there is or із not 
(property) a share. shall be given to the 
big son.” 

There is, however, a further diffieulty 
about this passage in Manugye whish is 
that it seems to imply that the auratha 
gon gets one-fourth of the estate as well 
as the spesified property, sinee it assigns 
three-fourths of whatever is left to the 
father, It does not say in so many words 
‘that the auratha son isto get one-fourth, 
and he sertáinly would not be entitled to 
‘one-fourth if the father did not re marry, 
tbat it -elearly suggests that the -auratha 
is entitled to get one-fourth ‘of the estate 
from his father on. the father's remarriage. 

(2) 1f after the death of the mother tha 
father lives with a lesser wife, let all the 
property mentioned above (that is, the prop- 
erty of the parents) be divided -into four 
phares and let the daughter have one and the 
father three. Let the daughter get fhe 
mothet’s personal belongings and the slave 
woman, and let the father have the house, 
Lot the daughter's share be made in: the pre- 
sense of witnesses and if the father die while 
the daughter, being not old enough to 
aeparate from her father and step mother, 
је living in the same һоро with them, then it 
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the step:mother has no shildren -let the 
partition so made remain , effeative, and 
let the father’s share be divided into four 
shares of which the daugteris to get threa 
and the step-mother one. The daughter 
ia to get the housse but must pay the 
step-mother one-quarter of its value, and 
the step-mother is to get half the fathér's 
elothes. Tha debts are to be apportioned 
similarly. | 

(3) If the father dies and the wife lives 
with a lesser husband, the father’s ‘personal 
belongings are to be divided into four 
shares of whieh the eldest daughter , is. to 
get one and the mother and the younger 
daughters three. The mother is to get the 
house. The property, animate and inanimate, 
allotted to the eldest daughter shall be noted 
in the presenee of witnesses and kept separate. 
When the mother dies, the eldest daughter 
ів to have the property so allotted to her 
and the mother’s share is to be divided into 
four shares of whieh the step-father is to get 
one and the eldest daughter and her relations 
(that is, presumably, her brothers and sisters) 
three. The eldest daughter is to-gat the 
house but must pay the step-father one 
fourth of its value. ` 

(4) If the father dies and the mother 
lives with a lesser husband,. let the eldest 
son’s share of the property, animate and 
inanimate, be made in the presence of 
witresses and kept separate. If he is not 
old enongh to separate and lives together 
with the mother and the step father, then 
when the mother dies, the eldest gon shall 
get the whole of the share originally 
allotted to him, and thereafter the mother’s 
three-quarter hare shall be divided into 
four shares and the step father. sball enjoy 
one and the eldest son of the former 
family three. The honse is to be valued 
and the step father to. have one-fourth of 
its value, The step-father shall pay one- ' 
fourth of the mother's debte. 

It will be notieed that in the easss. 
mentioned in the sesond and fourth of these 
rules the auratha shild would be entitled 
fo one-fourth of the, property under the 
ordinary rule, whether the surviving parent 
married again or not, ao that one wonld 
expeot these two rules to be practically a 
repetition of the rules for partition on the 
death of the parent. That in substanse is 
what they sre, but with the addition of s 
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direstion that if the eldest ehild is not old 
enough to separate from the surviving 
parent and step.parent his or ber share is 
to be segregated. It seems possible that 
these rules have. béen sompiled from differ- 
ent sourees, some of whiah used the words 
thagyt (big son) and thamigyt (big daughter) 
- jn the sense of the auratha son or daughter 
while the others used the same words ав 
meaning the shildren of the elder family. 
This suggestion reseives support from the 
use of the words "afet thagyi,” that ie, the 
big son of the earlier family, in the fourth 
ofthe rules given above, and from the 
reference: to the "relations," or brothers 
and sisters in the third rale, but it is not 
nescssary to sonsider it for the purposes 
of the present case, віпве it soncerns only par- 
tition after the death of the surviving. parent. 
‘I have ‘been unable to find in the Manu. 
гата Shwemyin any reference toa right of 
partition whieh arises on tbe re-marriaga 
of the surviving parent. 
regarding the right of the awraiha son or 
daughter to get one fourth of the estate 
on the.death of the father or mother 
respestively are mentioned, „боб sestion 25 
says definitely that ehildren do not ordi- 
narily. inherit until both parents are dead. 
The Vannana, like the Manugye, gives 
specjal rules for the partition of property 
.taken by the survivor of the parents toa 
second marriage, bebwéen the ehildren and 
the step-parent: on the death cf the parent, 
and lends some support to the view that 
the rules eited above from Manugye are 
mainly rules for partition on the death 
of the surviving parent rather than rules 
for partition: on re-marriage, There is, 
however, a passage from Vannana aited in 
the Digeat' (section 46) whieh says that 
ón the father's death the mother should 
not refusé: partition if it is elaimed by the 


shildren, though she has not married again: 


and I find another passage also whish says 
that if the mother, having equally divided 
the inheritanes with her ehildren, marries 
again, the ehildren shall have no interest 
in the property of the sasond marriage. 
These passages eertainly suggest that sush 
partition was noi unusual, though they 
do not prove that the ehildren sould en- 
force it against the wish of the surviving 
parent, : 

` No passage from the ‘Pinicohaya or 
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Vícchelant is cited in the Digest in support 
of a rule preseribing partition on the ra- 
marriage of the surviving parent. 

The Dhammathat known as Amwebon ів 
eited in the Digest but, as usual, it is a 
reprodustion of Manugye. But in this in- 
stanse itis useful, as I have already noted, 
besause it throws light on the eorrespond- 
ing passage of Manugye whieh the official 
translator of the Digest has mistranslated. 
It gives a slightly different wording of 
the text and shows either that the text of 
Manugye was so'obsenre that the sompiler 
of Amwebon was sonipelled to alter it to 
make sense, or, mneh more probably, that 
our present text of Manugye is aorrupt, some 


seribe having read the word uico (" aesord- 
ing”) ав би ("it") and having 
possibly alao ehanged the word icu ("to") 
whioh the:writer of Amwebon writes instead 
ofian ("not") after the words поз Оп (big 


воп). However that may be, the Amwebon 
makes sense as it stands while the parallel 


.passage in Manugye does not, 


From. this. examination of the major 
Dhammathais it seems elear that thers ia 
no authority which says, іп so many words, 
that an auratha ehild acquires by reason 
of the. re-marriage ‘of the -surviving parent 
a. right toa one-fourth share in the estate 
whieh he or she would not have had if the 
surviving parent had not re-married, The 


` Dhammathats do clearly, lay down that the 


auratha son or daughter shall reseive оп 
the re-marriage of the surviving mother 
or father, ав, the ease may be, the share 
to which. he or she had already beeome 
entitled by reason of the death of the 
father or.mother respeetively, and that if 
the auratha eontinues. to live · with the 
surviving parent and the step-parent he 
or she .(probably in either: вазе: along with 
the other ehildren.of the .first marriage) 
will on.the death of. the surviving parent 
be entitled to three-fourths of so mueh 
as оһапвев to remain out of the property 
whieh the surviving parent took to ‘tho 
sesond marrigge. Some of the Dkammathats 
say definitely that the shildren have по 
rights whatever in the property taken by 
the surviving parent to the sesond marriage 
во. long as that parent is alive and thog 


to’ 


ess 
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they have no right to complain if it is all 


sonsumed. Bat, neverthelese, there ате alear. 


indieations that the author of these Dhamma- 


thats did contemplate the acernal of new, 


rights on‘the re-marriage of the surviving 
parent. It is diffieult on any other as- 
sumption to explain the insertion of the 
provision for. the segregation of the auratha 
shild’s share in the presensa of witnesses 
if the ehild is not old enough to separate 
from the surviving parent and the step. 
parent, The recognised right of the auratha 
child to ‘take tbe quarter share on the death 
of the parent is limited to eases in whieh 
that sbild is sufficiently grown up ёо take 
the plase of ‘the deosased parent, and, 
therefore, it would appear that if the ehild 
was not grown np the right to take the 
fourth share оп the death of the parent 
‘gould not. arise, The right of the child, 
who. is not snffisiently grown up to sepa- 
‘pate from the surviving pareot, 
the one-fourth share segregated would seem, 
therefore, to bea different right from tha 
ordinary: right of the grown up auratha 

take the fonrth share. on the death of 
the parent. “It is .true that there is.no 
aetnal.referense to:age in the Dhammathais 
: whish preseribe segregation. "The phrase 
пева. in-eash sase is “If the «child is not 
' suffieient" to separate," but .I do not think 
that that phrase san bear any other mean- 
ing than’ is not suffisiently old to sepa- 
rate; and the.Burmese word “ to be suffi: 
sient” is sonstantly used in the meaning 
£ “to be old enough.” Опе is, therefore, 
driven: to the sonelusion that although the 
writers of these Dhammathats, and parti. 
eularly ‘of Manugye, did not astually -say 
in.so many. words that.the right .of the 
auratha to take the one-forth share: of the 
estate on the re marriage of he surviving 
parent was а different right from that of 
the, auratha to.take: a one-fourth - share 
on the death of the parent, probably be- 
sanse, there was in the older. Jaw. books 
whieh they were reprodueing no resognition 
of the right to take:a share on re marriage, 
nevertheless, the right whish they had in 
their.minds, vaguely it. may be, was not 
identieal with the resognised right of the 
auratha о take опе. fourth on the death of 
the parent, and was probably a right, by 
that. time well. established by  sustom, 
allowing the eldest ohild, whether growa 
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up ог not, to slaim one-fourth of the estats 


on the re-marriage of the surviving parent, 


although he or she was not in a position , 


to claim that right by reason of the parent’a 
death, -It is slear that, as early as the 
date of the Vilasa, that is as early as 
the 12th eentury, there was 
towards в general partition of the state 
batween -the 
children on the death of one parant and 


that that fendensy was mush more pro.. 


nouneed by the middle of the seventeenth 
ssntary when the author of Yazathat, 


although he gave theadsient rule, never-. 
„Baid that equal partition bətwaen , 
the surviving parent and the shildren ought. 
to ba made when the surviving parent ra-, 


theless 


married. The same tendensy re appears ia. 
Vanrana,a late eightsenth.sontury Dham. 
mathaé, and, in my opinion, it is partisularly, 
important in view of the aonservatism of ‘the 
written law and isstrong  evidenss of the 
existence of a well-established  eustom in 


favour, of a general partition on the re». 


marriage of the surviving parent, 
‹ Sofar I have dealt only with the "major 


Dhammathats, but some of the minor law- 
books also seem to me to give evidensa of a. 


similar oustom. 


. The Dhamma whieh i is said to be of about, 


the same date as Manugye gives practically, 
the same rule as the first of those extracted. 
from Manugye above, except that it makes 
no referenae to the spesial property whish the 
auratha son would get from the father on the 
death of the mother. It also, like Manugye,. 
says that the father is to take three fourths of 
the estate; and merely leaves it to ba infer- 
red that the auratha son gets the other fourth, 
It gives the auratha daughter on the death 
of the mother and the re-marriage of the 
father the same one fourth share of the estate 
-whieh she would be entitled ‘to reseive if, 
the father did not marry again, 

The Rajabala, as sited in sestion 44 of 
the Digest, seems to say that on the re- 
marriage of the mother the daughter ia 
entitled to elaim one fourth of the property 
remaining over after she has ressived the 
auratha share and the learned sompiler of 
the Digest possibly read it in that sense, 
but if the passage be read in sonjunetion 
with the eorrespondiag passaga in sestion 49 
it appears that the proparty of waiah she ig 
entitled to slaim one-fourth is not the wholg 


a tendeney . 


surviving p3rent and the. 
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estate ‘but tbe ^ deseased pharent's personal 
belongings, and І am iuslined to think that 
that was probably the sense of the original 
authority whieh the writer of Manugye 
mutilated in the sorrupt passage with which: 
I have dealt at length above, 95 
- The Kungyalinga whieb,'as its name implies, 
is in verse so that ‘words sometimes have 
to yield to the exigencies of metre is repre. 
sented in the Digest -as laying down that 
when either parent dies the property is 
always to be divided into four shares of 
whieh the surviving parent’ gets three and 
the shildren one, but it seems possible ‘that 
‘the translator has overlooked the word: 
' auratha " "before the word ohildren 
(C brothers and sisters") in this passaze and: 
that i&'may refer merely to the ordinary 
auratha share whish other JDhommathais: 
also- undoubtedly allow the auratha child: 
to take’ оп the re-marrisge of the surviving: 
parent, ху 

The Dhammusara also, according to the. 
English version of the Digest, gives a 
similar role, but a referense tothe original: 
shows that the translator bás given merely: 
a short paraphrace of the text, which is: 
in verse, and has not attempted a .verbal. 
translation and it seems possible that this 
authority also refers only to the ordinary. 
rights of the aurdtha ehild.. . : f р 

Тһе Ойғата, whieh again is in verse, says: 
that when the shief -husband :dies and the 
wife lives with a lesser husband the property, : 
exeepting her personal property and property 
set apart for religious uses, is to be divided 
into four shares of. whish the mother : 
takes three and .the children (brothers and. 
sisters) one. 

The Kyetyo, whieh seems to reproduse the 
rules ofthe Katngsa, as to the auratha-son’s : 
share, almost word for word (vide Katngsa » 
aited in section 30 of the Digest), merely 
gives the curatha воп оп the re-marriage of» 
his mother the right to the one-fourth share . 
whish he wonld already have by .reason 
of the father's death apart from the re- 
marriage of the mother, but adds that, assord- : 
ing to some authorities, even that share 
should be left in the:sastody of the mother. 

It istrue that most of these authorities 


may be interpreted as' referring only to the : 


share to whieh the the auratha shild would 
elearly be entitled by reason of the'parent'a 
Geath, but the sonstant reforense: to -the 
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slaim ан arising on the re.marriage of the 
surviving parent seems to me to suggest 
that the authors themselves were under the 
impression that the re marriage cf the surviv- 
iog parent conferred a new right to partition, 
and it ean hardly bs denied that the passages 
cited are evidense of a well-established eustom 
in favour of some kind of partition on 
re-marriage. 

' We now come to the Aétasankhepa whieh 
was: compiled by the Kinwan Mingyi, shortly 
before: the British annexation of Upper 
Burma, The learned author, who it will be 
remembered was also the eompiler of the 
Digest, states the law aa follows :— 

` Af after the death of the father the 
mother or after the death of the mother 
the father wishes to marry again, the auratha 
son or daughter must receive his or her 
share if it has nat already heen taken, If 
thére is'nó curctha ehild, then the whole 
of the property is to be divided equally 
between the surviving parent and the 
younger ebildren, Ther, unless:the children 
continue to live with the surviving parent 
and tha-step-parert, they have no interest 
in the property cf the seeond marriage. 
If, however, they continue to live with the 
surviving parent and the step-parent in 
the new household and it is possible to 
keep their share of the property separate, 
then -on thé death of the surviving parent 
they are entitled to reseive their share in 
full and shall also reseive three-fourths of 
the property which the surviving parent 
took to the ‘second marriage. If, however, 
their share bas not been kept separate it 
is to- be regarded as property taken by: 
the surviving parent to the seeond mare 
riage.” 

It will- be notieed that this - authority, 
like the rest, does nót say in `во` many: 
words that the auratha aequires any new 
right to a one-fourth share on the ree 
marriage of the surviving parent, It says 


: merely that if the ouraiho' has not already 
. réseived the one-fourth share he or she ia 


to get it. "This might mean that if the 


: auratha son or daughter, who has already 


bacome entitled to the auratha's one-fourth 


. Share by reason of the death of the father 


or mother, respeotively, has not alreadg 
slaimed and taken that share, he or she: 
shall be entitled, and will of eourse ba wall. 
advised,'to take’ it on the re-marriage of: 
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the surviving parent. But Gt might alsa 
mean that, althongh ‘the auratha son or 
daughter has not already besome entitled 
о the. one-fourth share  besause it -was 
. not the father or mother, as the базе may 
be, who. died, nevertheless, he or she shall 
be.entitled to olaim that share from the. 
surviving father , or mother by reason of the 
re-marriage. ' Süeh' a rule would, I think, 
be'eminently.. reasonable, and might bs 
regarded as being supported by the ancient 
rals given in "Yazathat. It would do away 
with. the. аі апу. arising from the omission 
of any provision’ in Alttasankhena for the 
ease of an auaríha child was not already 
entitled to the quarter share, That diffisulty 
slearly . arises if the rule in Affasankhepa be. 
regarded as. referring only to ап auratha 
ehild whose share has already vested. - It, 
might of eonrae be explained away by sup- 
poaing that the. learned author regarded. 
the auratha whose’ right to the one fourth. 
share’ had not already vested as only potens; 
` tially auratha and, therefore, olassed him or. 
her with the younger shildren, or it miglit, 
merely be due to inadvertence, bnt neither. 
of these explanations Booms. to .me very 
probable, 4,1 have. already pointed.out that, 
there is a tendeney even in the older Dham». 
mathats towards partition on remarriage, 
The Yaeathat rasommends it: the Vannana 
resognises: and-approves of. it; ths Panam 
Bays іп во many words that the inheritance 
may. bs elaimed ‘on “the re- marriage of the. 
surviving parent; a етая fram Kungyalinga. 
sited ‘in saetion . of tha Digest, 
aeoma to resognise the’ children’s right to. 
elaim half the property. from the surviving , 
parent at any rate in sertain sase; and when. 
the Vitasankiepa itself says that if there is. 
no auratha, the rest of the  ehildren are 
entitled | to half. the estate, I do not think- 
that. we shall -bê doing any violenes to.its, 
meaning if we suppose that when it says. 
that the auratha has not already reosived . 
, the one-fourth share, he or she shall reseive . 
it on the re marriage of the gurviving ; 
parent, it means that the auratha as sash, 
whether already entitled or not to receive , 
the опе fourth share, shall reseive- that , 
share on the re-marriage of. the surviving 

parent, One ,exeeption to the rule that. 
-ehildzen’ inherit only ‘on ‘the death of both , 
parents is ‘olearly established by the resogni- 


tion of the rights of the auratha son ог. 
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daughter on: the death of -the father of 
mother. Thers. ага alear indieations of the 
resognition of two other exsaptions, namely, 
the right of the auratha, whether is not 
entitled to the benefit of the ordinary auratha 
share, to take a one fourth share on the: 
ro-marriage of the, surviving parent, and 
tha right of the children generally to parti: 
tion on ths re-marriage of the .surviving. 
parent: - So far as this ease goes, we are not 
songerned with the latter of these exeeptions 
exoept in so far as indisations of its resogni- 
tion add to tha: probability of the, recognition 
or the second, and the sease-law up to present. 
is against its resognition. 

- The question to фа desided in the роі 
ease is, whether or not the auratha’s right to 
partition:on the re-marriage of the surviving, 
parent ean Бе. regarded as having ‘been 
established. So far as the.Dhammathats are 
sonserned, I am of opinion.that it ean, and it 
remains to be seen whether that opinion - is. 
horne:óut by the ease-law on the anbjest,. 

In Ma On у. Ko Shwe 0: (1) the passage sited 
above from Vannana was- considered and - it, 
was said that, although without the sonsent. 
of the surviving parent:the younger ehildren, 
eannot-obtain their shares, yet the surviving 
parent may, if so- minded, partition .the. 
inheritanca retaining his or her share, and as. 
to the part so retained it is.at his or:her, 


absolute dispósal. In. that ease the. father 


had. died «and the mother. had . not :re.; 

married. · 

In Maung Hlaing v. Ta Ka Do (2) Ње paseage. 
from Vannana: and Aitasanthepa referred. to, 
above were considered and :it,.was taken. as, 
settled law that if. the widow re-marries she. 
is to take herhalf share of the joint property , 
and the éhildren by.ths.former marriage are 
to divide the other half, the share of the. 
auratia ehild-being one-fourth of the whole. . 

-In Maung Setk Kaung. v: Bo Nyein (3) the el. , 

destborn shild, a son, elaimed one fourth of the . 

estate from his father, the. mother having died 

and the father married again, and the learned 

Judges said: "We- do not think 16 open to , 

- reasonable doubt that when the father doaa | 

marry again, the: eldest вор, aspesially if he, 

be the eldest child, ean .slaim a one-fourth . 

share of the general joint estate of the parents.” 

' They went on to say that this ia in- SHINE 
"(1) S. J. L. B. 878, 
(2) P. T. L. B. 65, , 
(8) 1L. B-R 23, 
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“with paragraph 2 of sestion 2, Book X of 
‘Manugye, which, as I have said above, І son- 
‘sider open tó doubt, bit, ‘however that may 
be, the sase is ón'all fonrs with the prasent 
sase, and, if it id good law, is suffisient for tha 
desision of this case. 

The Fal] Bench case of' Ma Thin у, Ma Wa 
Yon (4) was the converse case where an only 
daughter sued her mother on her re-marriage 
‘after the father's death for В one-fourth share 
‘ofthe parents’ joint'estate, and it was held 
that she was entitled to get it, one of the 
learned Judges, after sousidering the author- 
‘ities, saying: “Aaa matter of faet partition 
‘of property is generally effested on в second 
marriage and the prinsiple appears to be that 
‘a single ehild gets one-fourth of the, joint 
estate, the mother getting three-fourths ; 
‘while if there are a number of ehildren the 
mother takes half and the other: children 
half between them.” I may nota that it is 
jot elear what the learned Judge ‘meant by 
“other” shildren, and that I' know of no 
authority in the Dhammathats for the proposi- 
tion that if there is only one shild its share ia 
only one-fourth. ` И i 
' In Mi Hiaing v, Mi Thi (5) it was said that 
the texts giving the auratha daughter the 


right to elaim one-fourth do not suthorise | 
her to elaim obe fourth from her mother, at: 
least when ber mother has not married again, . 


That is, of course, sorreot. ; P x 
` In Mi The О y. Mi Sue (6) it was held 


in Upper Burma that after the death ‘of the . 


fathér the eldest daughter sannot ваіт one 
quarter of the estate from’ her mother even 


though the latter marries sgain. The question . 


‘whieh aroze in that ease was the sonverse of 
that whieh arises in the present ease and, 
therefore, it ів not nesesssary for me, to son- 
‘sider it, I may say, however, that I doubt 
‘whether the desision is good law, and that 
16 із sontrary to the deaision of the Fall 
Bench of this Court in Ma Thin v. Ma Wa 
Yon (4): ` ' 

In Maung '"Shwe'Po v. Maung Bein (7) the 
mother died, and the father married again, 
The only son elaimed that he was entitled on 
his father's ra marriage to half the estate. It 
‘was takon as settled law both in Upper. and 


Lower Burma that the father was entitled 
(4) 2 L. B-B. 255. - | 

1. (8) 28 Ind. Cas.-803; U. B. R.. (1914) II, 42. 
(61 28 Ind Cas, 821; U. В.В. (1914) II, 46. 

,,U) 37104. Cas, 633; 8 b. B. В. Пов Ва, Ia T, 
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to at least one-half of. the property, and that 
the воп was entitled to one-fourth on the 


, father’s sesond marriage. 


The effest of the ease-law would, therafore, 
seem to be that it is settled that on the death 
of the mother and the re-marriage of the 
father, the auratha son is entitled to get from 
the father .ons-fourth of the estate. This 
view may originally have been based on what 
is a doubtfal text in Manugye, but it is reabon- 
able.and is in acsordanse with the tendeney 


_in the Dhammathats towards exeeptions to the 


rule that ehildren do not inherit until the 


. death of both parents. 


I hold, therefore, that the lower Courts were 
right in finding that Ton Shein is entitled 
as against his father to one-fourth of- the 

property jointly asquired by his father Shwe 
Ywet and his mother My Мез during their 
marriage. 

No other point was argaed in the appeal 
and on the fasts the two lower Courts have 
«some to soncarrent findings, 

The appeal is dismissed with воків, 

W. C. A. 

Appeal dismissed, 
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Present: —Mr. Justise Walsh and 
Mr, Justise Hyves. . 

Lala BIRJ LAL AND OTHERS— 

DEgOREE HOLDERS—AÀPPZLLANTS 

; versus 
Lala DAMODAR DAS—Ossecror— 
; RESPONDE `T, 

Civil Procedure Code (Act V of 1903), s. l44— 
Restitution, application Jor—Esecution proceedings 
__“party," meaning of Limitation Act (IX of 1903), 
Sch. І, Art. 183 —“To enforce,” interpretation оў. | 

An application under section 141 of the Civil 
Procedure Code is not a proceeding in execution 
‘ander the Code although’ it isin the nature of pro- 
ceedings in execution to enforce either directly or 
-indirectly the final decree. A party to an application 
“under section 444 of the Oode need not necessarily 
be a party to the decree The word “party” in 
‘section (4% means “party to the application.” [p. 546, 
'eols, 1-& 4] m К 

An application for restitution under section 144 
of the uivil Procedure Code consequent upon s 
‘decree of His Majesty in Council: is governed hy 
‘article 18! of Schedule I to the Limitation Act, 
[p 688, ool. 2.] gs А P ў 
Рег Ryves, -J.— The words “to enforce" in Article 
188 of Schedule I to the Limitation Aot aye wider in 
meaning than'the words “to executo" in Article 183 
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, of hte Act and should’ be interpreted as equivalent 
to “to give full effect to.” [p. 548, col, 2.] · 
Exepation first appeal against a deeree 

of the Subordinate Judge, Bareilly, dated the 

: 16th: November 1920. 

Dr. К, М. Katju, for the Appellants. 

NN Mr. В, E. O'Conor, for the Respondent. 

DA JUDGMENT, - 

j ліан, J,— This appeal raises T points. 
' 16 was an sppliention in the Court below ' 
‘against a person who had become a transferee 
‘of в desree whish was subsequently seb 

А ' aside in the Privy Ооппей in favour of the ' 

„! present appellants. The transferee: was nof * 
* party to the proceeding in the Privy ' 
‘Couneil, bnt under the decree whish the 
Privy Conneil set aside -and of which he had 
‘ beoome the transferee, he.obtained possession 
‘o£ eertain property and was, therefore, in the 
‘enjoyment of meane profits іп: respeot of it. 
The applisation to the Court below whish 
‚жаз in substance a prosseding under seotion 
DAS. but which adopted all the forms 
applicable to exesution procsedings, asked 
that the respondent should aceount for mesne 
profits during the time whieh he had been 
unlawfully “їп possession under а desree 
whioh had been set aside. The application ` 
was dismissed by tba Court below on the 
ground that it was time-barred by Artiele 


f 


181- of the/ Limitation Act, and, sesondly, on’ 


the ground that the respondent was not a 
party to the decree which gava rise to the 
~ application, A further poiot was raiced 
under Order II, rule 2 of the Oode of Civil : 
Procedure vrhioh obviously has no substanse, 
The sase has been extremely well argued сп 
both sidés before us anda great number of 
authorities have been sited ou, this vexed 
- question; Jt is not desirable to add more 
'$£han ane is obliged to the tangle whieh 
-àppears.to exist with regard. to the method 
of reconeiling proaeedings under saetion 144 
with other provisions . of ‘the law. . it so 
: happens that i in ‘the ease before. us- the point 
whittles .iteelf down to a somparatively 
narrow: eompass. We agree’ with the 
deoision of this Court in the ease of. Jiwa’ Ram 
'v. Nand Ham (1) that proseedinga. under 
seotion 144 of the Code аге not exesntion 
proseedings, although they are, of eourse, in 
the nature of proseedings. in .exeeution to 
entoree either direetly or indireatly the final 
desres. ‘We-do- not agree with the lower 


(1) 66 Ind. Cas, 145; 20 А, І, JA 226. 
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Appellate Court that it is neeessary that a 
party ќо an applieation under seetion 144 
should have been a party to the deeree. 
Seetion 144 is very wide in its terme. It 
insludes matters whith an Hxeoution Court 
oran Appellate Court sould not ordinarily 
deal with, and the- word ' “party” is not used 
in that seetion in the sense "party to the 
, Buit”, whieh the expression ordinarily found 
in other parts of the Code dealing with 
exeoution matters | but must mean, “party ла 
the applisation.” "І so happens that in thie 
_partisular sase the matters arising ont, oÊ 
„the final deeres of the Privy Counsil have 
been already on more than two oscasions 
before this Oourt, although not always as 
between the identioal partied now before us, 
.We have deeided to follow the view taken by 
'this Court in the same or cognate matters 
arising, ont of this Privy Oonnsil .deoree. 
That is to say, firstly, this Court has already 
“held that Damodar Das, altbough not a party 
„to the Privy Counsil desree, was bound to 
give up possession and that an application 
under seation 14% was properly made against 
him. We agree, That disposes of the 
.Sesond point decided in - һів favour by. tha 
lower Oourt, Mr. Justice Stcart ina previous 
matter whieh same before him by way of © 
first appeal in May of last year [the ease is 
Madhusudan Das v. Birj Lal (2) ]. held .that 
‘the application was one justified by the provi- 
.sions of gestion 144, and indsmush as its only 
authority was derived: fiom the final. doorse 
of the Privy Oounsil, it eame within . the 
expression used in Article 183 of the Limita: 
‘tion Act, as being an applieation to enforee 
ап order of His Majesty ‘in Couneil Tha 
words whish we have just quoted are slearly 
'sapable of being read во as to eover an 
appliestion of this kind whieh is in substanee 
to enforee a deeree of ‘the Privy Oounoil 
whieh restored the parties -to the position 
they were in before the High Court inter. 
‘fered. We think the only logical eourse to 
take, whatever academie view .one might 
‘take as a matter of sonstrustion in the 
‘interpretation of these somewhat даі епі 
provisione, ia to follow the view taken by Mr. 
Juatiee Stuart in the oase of Madhusudan Das 
v. Bérj Lal (2). The appeal must be allowed . 
and the ease restored to the lower. Oourt to 
deal with on the merits," The appellants will 


` (2) 61 Ind, Can 800. ^ ^^ 
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have the eosts of this appeal Costs in the 
Oourt below will abide the result, —. 

Ryves, J.—I agree generally. The fasts 
out of whieh this ease arises are as follows. 
Some persons sued the appellants for ‚ров. 
session of land, They sussesded partially in 
the Trial Oourt but on appeal in this Court, 
suaseeded entirely. Thereupon they exeouted 
their desree and got possession of the land 
and then they transferred a part of the 
desrse to the respondent and put him in pos. 
session of a sorresponding portion of tha land. 
Thereafter, the appellants appealed. to His 
Majesty іп Couneil The respondent was 
not made a party to that appeal. On the 
9th of February 1914 .the Privy Counsil 
passed a decrea reversing the desree of this 
Oourt and dismissed the suits, It went on 
to direst that the parties should bear their 
own eosts. On the 8th of Marsh 1914 the 
appellants applied to the Subordinate Judge 
to obtain restitution of possession of the land 
of whish they .had been deprived, They 
based.their applieation on a printed вору of 
ihe. judgment of their Lordships of. the 
Privy Oonhsil whish Най been supplied to 
them by their Solisitor in England. It was 
objested by the other side that the applisation 
to the Subordinate Judge was premature 
and:that in any ease it eould not be based 
onthe report of the Privy Couneil 1% was 
pointed out that, under Order XLV, rule 15, 
it was nesessary to apply, first of all, to the 
High Court to transmit the deeres of the 
Privy Couneil before its exeention sould be 
taken out. Tho Subordinate Judge overruled 
this objestion, Оа appeal this Court upheld 
it. The judgment is reported, Damodar 
Das v. Biri Lal (8), amd I will refer to it 
later, There were two further applisationg 
made to the Sabordinate Judge, one for 
reeovery of possession and the other for 
sosts, Both. of these were made within 
three years of the deeres of the Privy 
Oounsil,. that is, the 9th of February 1914. 
The present applisation was filed on the 4th 
of September 1918 for mesne profits for the 
period during which the appellants had been 
kept out of possession of the property, 
The lower Оопгё rejested applieation on 
three grounda. Firstly that it was barred 
by Artile 181 of the First Sshedule to the 
Limitation Ast, on ths ground that an 
Bpplisation for restitution was nct an applica, 


(8) 30 Ind. Cae. 77; 37 А, 567; 18 А, Ja 7, 769. 
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tion in exeention of а deeree, and, therefore: 
Article 182 did not apply. It also held that: 
Artiele 183 was not applisable, besause it 
was поё an applieation to enforse in terms 
the decree of the Privy Council It, there. 
fore, held that the only other Artiele posssible 
was Artisle 181 and that under that Artiele 
the application was barred by time. It also 
held that, inasmuoh as the respondents 
were no party to the appeal in the Privy 
Couneil, they were not bound by that deoree 
Thirdly, it applied Order II, rule 2 as 
barring the applieation, On this ground 
also it dismissed the appliseation: Onappeal 
before us all three points have been attacked, 
The third point has not been pressed. On 
the sesond point, I think, it is suffiaient to 
say that in previous proseeedings for re- 
stitution and sosts in this very litigation 
arising out of this deeree and in sonnes- 
tion with the same property, it has been 
finally held by this Court that the respond. 
ents though no party to the appeal are 
bound by the  desree, They, therefore, in 
my opinion annot raise that objestion 
again. On the first point 1 feel.sonsider- 
able diffisuly. It has now been held by 
this Oourt in the sase of Jiwa Ram v. 
Nani Ram (1) that an application under 
seation 144 of the Code is not а proseeding 
in exesution under the Code of ‘Civil 
Prosedure. It is unnesessary, [ think, to 
refer to any otber rulings of other Courts. 
The question, however, remains as to whether, 
assuming that it is nob an applieation for 
exesution, what is the Artiele of Limitation 
whieh would apply. It has been held in 
the eases of Ram Singh v. Sham Parshad 
(4), Krupasindhu Roy v. Mahanta Balbhadra 
Das (5) and Asha Bibi v, Nuruddin (6) from 
Burma that applisations under sestion 144 
some within the purview of Artiele 181 of 
the Limitation Ast. On the other hand, the 
Bombay High Court, in the case of Hamidali¢ 
v. Ahkmedalli (7), and the Madras High 
Oourt, in the case of Unnamalat Ammal v, 
Mathan (8), have held that applieations 


(4) 44 Ind, Сав. 301; 67 P, Е. 1918; 86 P, W. Re 
1918; 15 P. L, R. 1918. 

(5) 47 Ind. Cas. 47; 3 P. L. J. 807. 

(6) 30 Ind, Cas, 680; 8 Bur. L. T, 105; 8 L. В, В, 


202. . 
(7) 62 Ind. Cas. 283, 45 В. 1187; 23 Bom. І, Б. 


486. 
(8) 42 Ind. Cas. 530; 33 М. D, J. 418; 6 L, W: 859 
(1917) M. W, N. 043; 22 M, L. Т, 989, 
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ka 
under . sestion 144 fall within Artiale 182 
of. thë Limitation Act. I may point out 
that all these eases refer to applisations 
onder sestion 144. from  desrees of the 
High Court and that, therefore, Artisle 183 
was not and sould not have been considered. 
It has been argued that in the sass already 
mentióned Damolar Das v. Bir) Lal (3)] 
this Court has really desided the matter 
and held that an applieation of this kind 
is, really a  proeeeding in exesution, In 
iy, opinion, however, in orderto appreciate 
that desision it is nesessary to examine 
what were the actual fasts before the 
Oourt,. There an attempt had been made 
to exeeute the desree of the Privy Couneii 
in the Court of the Sabordinata Judge оп 
the basis of a eopy of their printed jadg- 
: mentonly, aud without having adopted the 
prosedure laid down in Order XLV, rule 15. 
This Court held that Order XLV, rule 15 
provides that whosoever desires to obtain 
exesution of any order of His Majesty in 
Oouneil must first- apply under that parti- 
eular order before they san procecl further 
апа, ié goes on to say that the word 

“exeontion” in that Order is intended to 
eover. exesution of any kind bseanse, as 
they point ont, that, but for the presence of 
Order’ ХІУ, rule 15, there would ba nothing 
to show what steps should be taken to 
exesute a Ceeree or to^ "give effest to a 
desree of His Majesty in Council, 

In my opinion that ease takes us no 
furthér. ‘the only ease to which we have 
been referred in whisb a Privy Couneil 
deeree has been the subject of desision, is 
"Exesution First Appeal No, 93 of 1920, 
desided ‘by a Single Judge of this Court 
on the .7th of May 1921, whioh has been 
reported as Madhusudan Das v. Bir; Lal (2). 
There, although it appears from the repcrt 
that. Damodar Das was a party, he is not 
the same individual as is the respondent 
here. That sase is nof in any way res 
judicata, but it is s deaision among other 
parties to tbe same litigation and gives 
ове to the same 'deeree of the Privy 
Counsil. It was an -applisation to resover 
aertain возів, and although the order of 
the Privy Council as to возів was that 
there should be no order as ќо sosts, this 
had the effest of reversing tha order. of 
the High Court whieh had given the re- 
а: іс that ease sosta whieh be had 
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resovered. Mr. Juatiss Stuart held that 
the only authority for the rasovary of costs 
whieh Birj Lal paid to Musammat Indar 
Kuar was the order of His Majesty in 
Counsil, He held, therefore, that although 
that applieation was under séstion 144 of 
ihe Oode, nevertheless the period of limi- 
tation applieabla was that provided by 
Artisle 183 The language of Artiele 183 is 
different to that of Article 182, Artisle 182 
provides for "the exeeution" of a desree or.. 
order of any Civil Court. Artisle 183is "to 
enforee" a judgment, desree or order...... 
of His Majesty in Oonneil. It seems to 
me that the worda 'to enforas” there are 
wider in meaning than the words "to 
exesuie" in Artisle 182 and should be 
interpreted вз equivalent to- "to giva fall 
effest to" whioh ia synonymona with “to 
enforss.” In my opinion, therefore, the 
order of Mr. Justioe Stuart was right and 
we should follow it. I would, therefore, 
allow the appeal. 


By тав Oovrt.—The order of the Court 
is that the appeal must be allowed and 
tbe ease restored to the lower Court to 
deal with on the merits. The appellants 
will have the sosts of this appssl. Costs 
in the Court below will abide the. result. : 


4. P. Appala allo, 


LOWER BURMA CHIEF COURT. 
Civit Miscettanzous ÁPPLICATIONS Nos, 20 
AND 80 cr 1921. 

November 28, 1921, 
Present:—Mr. Justica Robinson, Obief Jadge; 
and Mr. Jnstise Maung Kin. 

Mas, KIRKWOOD alias MA THEIN 
AND ANOTHER— APPELLANTS 
versus 
MAUNG SIN AND ANOTEEE— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XLV, т. 
7 (1),asamended by Act XXVI of 1920 —Appeal to 
Privy Council —Secur ity —Time for applying to change 
nature of security. 


Although, under ihe proviso ‘to sub-rale (1) of 
rule 7 of Order XLV of the Civil Procedure Codc, 
added by Act XXVI of 1929 en epplicent for leave 
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to appeal to His Mejesty in Council may move ; the 
Eigh Court to permit security to be furnished in some 
other form than in eash or in Goyernment Pro- 
missory-Notes, itis essential that the Court should 
be so moved before or at the time of the hearing 
of the application for leave to appeal, and if no such 
order is obtained atthe date of the grant of the 
certificate, security must be furnished in cash or 
in Government securities within the period allowed 
by rule 7 of Order XLV. [p. 550, col. 1.] 

Mr, Riginbotham, for the Appellants. 

Mr, Hay (with him Mr. Thetn Maung), for 
the Respondents, 

JUDGMENT.--The deeree of the Appil. 
late Court in this ease was granted on the 18ih 
of April 1921, On the 13th of July, 1941, 
an application for leave to appeal to His 
Majesty іп Council was filed and same on for 
hearing on the 8th of August 1921, when an 
order was passed that the sertifieate must be 
granted, | 

Owing to а recent raling of their Lordships 
of the Privy Counsil in respest of the contenta 
оЁ вові sertifisutes in sertain ease:, 16 was 
orlered that the draft sertifisate should ba 
submitted for approval before being.submitted 
for signature, This was done, and the draft 
eerti&sate was "approved on the 18th of 
August, 1921, 


The usual noties to the appellants to 


furnish sesurity within the time allowed by 
Order XLV, rale 7, of the Civil Prosedure 
Code, was isened on the 18th of August 191 
and at the sama time a бору of the esrtifisate 
bearing date the 18th of August 1921, 
was furnished to Oounsel for the appel. 
lante, 

On the Zlst of Septembar 1921, an 
application was filed by the appellants setting 
out- that by an order, dated the. 8th of 
August 1921, this Oourt was pleased to 
order the issue of the sertifisate for leave 
to appeal. Petitioners prayed that one Ma 
Aye was willing to staud surety on the 
seeurity of her paddy lands, the value of 
whieh is set oat. A draft mortgage bond 
‘was filed, and it was prayed that her security 
might be agsepted. It further prayed that, 
in «ase the time for farnishing sesurity feli 
short of the period allowed, an extension 
of time may be granted, and that Ma Aye’s 
Attorney may be allowed to exeeute the 
mortgage: bond. 

Oa the 28th of Oetober 1921 a further 
applieation was filed, in whieh it was set 
oug that potitionera’ attention had besu 
drawn to the amendment of Order XLV, 
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rule 7, introdused by Ast X XVI of 1920, and 
they prayed to be allowed to filo an affidavit 
in support of their previous applieation, The 
affidavit was intended to show that an order 
should be made as prayed on the ground of 
speeial hardship, 

A preliminary objestion has been taken 
that the applieations are barred by time, 
that the time for furnishing seourity bas 
already elapsed, the leave to appeal ean, 
therefore, not be granted, and that the sertifi- 
eate must be eancelled. 

We have heard Counsel as to this pre- 
liminary objestion and have reserved eon- 
sideration of the merits of the applieations 
until the objestion has been desided. 

It may be eoneeded that the prosedure 
adopted by the petitioners was in аввогдапве 
with the rules of this Court prior: to the 
passing of Ast XXVI of 1920, By that Aet 
‘several important ehanges were made in 
rule 7 of Order XLV, The priod within whish 
the applicant was to-fornish security was 
altered from six months to three months from 
the date of the deeree, the Court being 
granted a diseretion to extend the’ period 
ofthree months up to a farther period of 
sixty days. No ehange was made in the 
provision that sesurity might be furnished 
within six weeks from the date of the grant 
of the certificato. 

A further amendment was made in sub. 
olause (a) byinsertng the words "In eash 
or in, Government  seeurities" after the 
word 'sesurity," The result of this amend. 
mentis, that applicants are bound to furnish 
security in eash or in Government seenrities, 
but a proviso is further inserted allowing the 
Court to permit, on the ground of special 
hardship, some other form of seeurity ta 
be furnished, The result of these shanges 
ie, that one of the two alternative periods 


‘within whieh sesurity must be furnished is 


altered, and further that the sesurity must 
be furnished in eash or in Government 
seeurities, unlesss a epesial order is obtained 
from the Üourt to the вопёгагу, in aesord. 
anse with the provisions of the proviso 
that has been inserted. 

Sesurity has not been furnished within 
three months from the date of the deeree, 
No applisation for any extension of that 
period was made and !he applisánt bas, 
therefore, to show that he has furnished 
sesurity within віх weeks from tbe date of 
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the. gtant of thesertifisate. It is equally 
'sleár that’he’:has- not done so, but it is 
urged that he proseeded strictly in aeeord- 
anoo: with the rules of, this Oourt and 
that, therefore, his applisation should be 
granted»: 2 +> 

> We have been referred to resent rules 
. whieh have been published by this Court 
‘only a short time ago. They were drawn 
‘up’ before the amending Aet was paased 


and may bave to be amended, but they 
do-not govern the applications before us 
whieh were made before they eame into 


foree. The previously existing rules were 
abrogated by the amendment of the Aet 
with referenee to whieh they were passed. | 

The proviso tc sub-rule (1) of rule 7, 
. lays down that, "The Court at the time 
of granting the eertifisate may, after hear- 
ing any opposite party who appears, order; 
on the ground of spesial hardship, that 
some other form of sesurity may be 
furnished: Provided further, that no adjourn. 
ment shall be granted to an opposite party to 
eontest the nature of sueh sesurity." 

The whole of the amendments made by 
this Aet were elearly intended to combat 
delays in the matter of appeals to His 
Majesty in Oounsil, and spesial provision 
is made that, as an ordinary rule, the sesurity 
to be furnished shall be furnished in eash or 
in Government seeuritiss, and while the 
proyiso allows some other form of security, 
it provides against any delay by reason: of 
sush permission being given by requiring that 
the order for sueh other form of sesurity 
must be passed at the time the sertifieate 
is granted. By this means the period of 


six weeks from the date of the grant of ` 


the eerfifisate within whieh sesurity must 
be furnished is not extended. While, 
therefore, it was open to the applisant to 
move the Court to permit seeurity in any 
other form. to be granted, it ia essential the 
Court should be во moved before or at the 
time of the  heáring of the applieation 
for leave to appeal when a sertifisate would 
be granted, If nosueh order is obtained 
at the date of the grant of the eartifiaate, 
sesurity must be furnished in eash or in, 
Government sesurities within the period 
allowed by rule 7 as amended, А 
Sesurity has not been furnished and we 
must, therefore, allow the objection, with 
the result that leave to appeal will not-be 


granted and the sertifisate must be treated as 
sancelled. - ' 
The applications are, therefore, dismiesed 


with costs.  Advoentes' fees five geld 
mohura, "S ', : 
W.O А, Applications dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Отуп, Apprat No, 81 or 1921, 
January 20, .1922., 

Present;— Mr. Justiee Stuart. . 
MUSTAJAB KHAN AND OTRERS— 
: DEFENDARIS = APPELLANTS 
versus 
Thakur Sri LAKSHMI NARAIN alias 
BADRI NARAIN MAHABAJ BIRAJMAN, 
THROUGH Musammat KUNJI KOER, мр. 
OTBERS— PLAINTIFFS — RESPONDENTS, 
U. P. Land Revenue Act (ПІ of 1901), s. 107-—, 
Question of proprietary title—Appeal to. District Judge 
— Partition —Temple , property—Managers, whether 


can claim partition, 
$ 


Where in asuit for partition in a Reyenue Court, 
objectors admit the proprietary title of the appli. 
cant but deny his right to demand врагов, a 
question of proprietary title is raised and against the 
decision in such a case an appeal lies to the District. 
Judge. 2 см 

In the case of property dedicated to an idol- 
the managers of the temple having to manage’ 
the landed property in the interests of the temple, 
have an inherent right ‘to claim ‘a partition under 
the law, being the managérs of the recorded cc- 
sharer. 

Second appeal against а desision of 
the Distriet Judge, Meerut, dated the 28th 
July 1920. 

Dr, 8, М, Sen, for the Appellants. 

Mr, S. N. Gupta, for the Respondents. 

JUDGMENT,—The fasts are as follows:— 
A eertain lady dedicated a share in a village 
to the god deseribed as Sri Thakur Laehmi 
Narain whose temple was in the village, and 
by the deed of dedisation appointed sertain 
managers of the temple. These managers, 
suing in the name of the god, applied for 
partition in the Revenue Oourt under seation 
107 of the Land Revenue Ast, The god is 
в resorded eo.sharer. Other eo-sharers took. 

.the objeotion that the managers in question 
were not authorised under the deed of endow- 


+ Vel LXVI] 


ment to apply for partition, They did not! 
sontest the fast that the god was a resorded 

зо sharer, nor did they eontest. the faet that’ 
the plaintiffs were the managers of the: 
temple. The Assistant Collestor allowed this‘ 
objection and dismissed the applieation, Au 
appeal was taken to the Distriet Judge on: 
ihe ground that the question was one of 
proprietary title.. 
tion was one of proprietary title, and further: 
deeided that as the god was a reaorded во- 

sharer, the managers of the temple had an 
inherent right to put the law іп motion on 

behalf of the resorded so aharer whom they: 
represented, apart from any” resital in the 

deed of trust. Не assordingly allowed the. 
appeal, Insesond appeal it is eontended 

that no appeal lay to the Distriet Judge and ` 
that his order sannot be supported on the: 
merits. It is true that in this база the 
Objestors did not assert that the god had no: 

rightt»apply for a partition. .They asserted 
only that his managers sould not ‘represent’ 
him in the matter. Itwas desided in the 
ease of Abu Muhammad Khan v, Kanis Fizza: 

(1), that where the objestors admit the pro.’ 
prietary title of the applieant but deny the’ 

right to demand a partition, a quastion of 

proprietary title was raisad. I do not eon. 

sider that itis straining the meaning. of the. 

words ‘to hold that the objestora here raised 

a question ‘of proprietary right. An appsal,: 

therefore, lay to the Distriet Judgs. Ол the 

merits, his: view was slearly correst. The 

managers of the temple having to managa 

the landed property in ths interests of tha 

temple, have an inherent right to elaim a. 
partition under the law; baing the managara : 
of the reeorded eo-sharer. I dismiss thia 

appeal with eosta. 


J. P, 
Appeal dismissed, 


(1) 28 А 185; 2 A. І, J, 652; А. W. N. (1905) 240, 
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(0 .. PRIVY COUNCIL. 
Amit taom Tas Parsa Higa Оопвт, 
July 1, 1921, 
Present :—Vissount Cave, Lord Shaw and 
* Mr, Amesr Ali. 
DULHIN LACHHANBATI KUMRI 
AND OTHERS— À PPRLLANTS 
versus 
BODHNATH TIWARI (stxcg pEogASED) 


AND OTHERS — RESPONDENT. 
dispen c Mukacrert ‘lease—Patni lease-—Both to 


` diferent members of same family—Intention, ` 


Merger is not a thing which occurs ipso jure 
upon the acquisition of what, for the sake of a 
just generalisation, may be called the superior with ` 
the inferior right. .There may be many reasons — 
conveyancing reasons, reasons arising out of the 
object of the acquisition of the one right being 
merely for a temporary purpose, family reasons 
and others—in the course of which the expediency , 
of avoiding the coalescence of interest and pre- 
serving the separation of title may be apparent. 
In short, the question to be settled in the applica. ' 
tion of the doctrine of merger is, was such g coales. 
cence of right meant to be apcomplished as to extin- 
guish that separation of title which the records, 
contain ? [р. 568, col. 11 

‘Where a mubavrari lease is granted in favour of 
certain members of a joint Hindu family, and later 
on а patni lease is granted of the same lands in 
favour of certain other members of the same 
family and upon the documents and accounts it is 
plain that the two are kept aliye there is no merger, 
Ср. 663, col. 2 ] 


Appeal: from a judg nent and deeree of the 
High Court dated 27th Jane 1916, aficming a 
desree of the Subordinate Jadge, Bhagalpur, 


Mr. De Qruyther, K. O., and Mr. Dube, 


for the Appellants. 
Mr, Kenworthy док; for tha Raspond. 


ents, 
JUDGMENT, 


Lorn Saaw.—This is an appeal against а 
deeree of the High Court of Judieature at 
Patna, dated June 27, 1916, affirming a desree 
of the Subordinate Judge of Bhagalpur dated 


| August 20, 1912. 


- The purpose of the suit was for a deela- 
ration of the plaintiffs’ title toa paint taluk 
Kalan, in the Distriet of 


Bhagalpur, and for khas possession of 


' eertain lands whieh are in the hands of 


- the 


defendants.: The defendants resist: 
this elaim on the ground that they are. 
the holders of a mukarrar¢ lease of в гор: г 
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sderable portion of the print enlleü. Тайпа 
patti, i 

There were many iesuea in the ease, each 
party attacking the title of the other, Inter 
alia, в strongly sontested issue was whetber 
the mukarrari 1ёввё set up by the defendants 
was genuine, Altera very full trial there 
is a/coneurrent finding by both Oourts that 
it was, і 

The case was ably argued hefore the 
Board, and the point of eontention may be 
ssid to hase been that whieh was contained 
in the eighth issue tried before the Snbor. 
dinate Judge. 
"Was the said mukarrari interest merged 
in the paint ‘interest of the defendants’ 


firat party and thereby, extinguished ?" It. 


thi& merger took place, the defenee fails, If 
it did not take plase, the defence succeeds. 
'Bedused to the simplest elements, ard 
eonfined to those whioh bear upon. the 


issues. so determined, the fasta may. be: 
One Mathura Nath Ghosh: 


stated · thus: 
was ргоргівібг of the Mauza holding under 
Lakhiraj title prior to 1846, On June 14 


of that year, be granted a mukarrar? lease. 


respeeting Jadua palit in favour of Dhir 
Nath Tiwari ard Loke Nath Tiwari, the 
predesessors of the Tiwari defendente, 
a$ B rental of Ra, 66-11-3, There. ean be 
no dcubt that this was an agricultural 
leace binding the leseees "to cultivate the 
said land to your satisfaetion," Under this 
agbieulturalleasethe lessees would, aecord- 
ing to prastise, either farm the landa them. 
selves, or let them to other eultivatore, 
drawing rents therefor. During their 
posseasion the valne of the lands thua let in 
mukarrart appears to have greatly risen, 

Ten years later—ramely, on August 31, 
1856, the owner of tho Mauza, Mathura 
Nath Ghoeb, already mentioned, granted 
a раіні lease of the whole Mauza in favour 
of two persons, Tej Narayan Tiwari and 
Kalit Nath Tiwari, More than two years 
afterwards, Tej Narayan Tiwari sold his 
half share of the paini to Kalit, The exast 
date of this transaction was Desember 19, 
1858. . 

The questicn whether these transaetiona 
were fundamentally. joint family transas. 


tiona and shonld be so. treated for. the. pars. 


pose of the applieation of the Costrine of 
merger, ів a, question whieh: will be after. 
wards referred to; but, in the meantime; it 


That iesue was in these terme: - 


шву be noted tkat rm fceie cf theże two- 
trereastionr, {һе poini lease and the. 
mukarrari cate, they are granted by the 
same grantcr to grantees who are different: 
persons, But for tke introdustion of this: 
question of the joint family, the point of 
merger eould not, in ‘faot, arise, вв there ig. 
no identity cf pereon Leiween the mukar. 
rartdars. and the patntdars, This applies 
clearly {to August 1856 when the point 
leare ' wes granted, bnt it also further 
applies to December 1£58 when Tej Tiwari. 
sold hie half-share to Kalit Tiwari, be- 
ваше Kalit, although thereafter holding 
the patni en bloc, was not himself a mtukar. 
raridar of Jadua paint, 

Aesepting for the moment, however, as 
relevent, the faet that Kalit Tiwari, the 
moinidar, was of the same joint family as 
Dhir Tiwari and Loke Tiwari, the mukar- 
ridars under the 1846 deed, ‘and aseopting 
also as relevant, forthe moment, that when 
a joint family interest ean be postulated, 
the doetrine of merger should be. applied to 
it, their Lordships note that much authority 
was eited to the Board as it had been to 
ihe Courts below, on the proposition 
broadly - maintained that, prior to the 
Transfer of Properiy Ast, there was no 
law: of merger in the mofaisil "The various 
points of this argument, ineluding the 
Question whetber the ease law applicable 
to the eituation of mortgagor and mortgagee, 
sould te applied by saeurate analogy to 
ihe «ease of mukarrartday and painidar— 
there various points need not be entered проп 
at lenrgih in tke prerent egee, in view 
of the elear opinion which the Board- has 
fcrmed and whioh will be precently stated ав 
to (Бе true rarge cfthe doetrire of merger 
itrelf, It msy, however, be mentiored 
ineidentally that towards the lose of the 
series of desisions referred to, there oceeurs 
the ease of Hirendra Nath Dutt y. Hari 
Mohan Gkore (1) and inthe judgment of the 
Court, consisting of Fletehér and Chatter jee, 
JJ., of whom the latter delivered the judg. 
ment, there is в valuable review of the series 
of desisicns проп this hraneh of Irdian 
law, M: 
Before leavirg the list of Indian eases 
referred ёс, it may, however, also be ob. 


(1) 22 Ind, Сав. 096; 18 0, Ww, М, 860, 
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ineonesivable that the parties to tha dceu. 
ment sould have sontemplated the applisa- 
tion of the śċourity towards their liability, 
when they «culd baye made explisit 
referense to it and did not do ғо. This 
argument has been further eomplieated by 
the faet that the plaintiffs, who were parties 
to the proeeedingsin whish Exhibit J was 
obtained, did not join in the appeal whieh. 
other persons liable under Exhibit J pre. 
ferred tothe High Court and whioh ended 
in their exoneration. We may say at onse that 
it has not been suggested that it was owing 
to apy frand ог eollusion or gross negligence 
that the plaintiffs did not earry the oare to 
the High -Court and partieipate in the 
benefit of its deeision. In the absense of 
some sueh considerations, we annot see 
how they were not justified in making a pay» 
ment in satisfaction of the deeree, which might 
have been exceuted against the property in 
their bande. | 

Returning to the general considerations arise 
ing in respest of Exhibit J, we observe that 
the liability on which it was based, was no doubt 
inexistenee before Exhibit O was exesuted, 
The terme, however, of Exhibit О are very 
general The material portion is as 
follows :—'" Whether we defaulted in dis: 
sharging the said prior eneumbranees or 
whether through the raid prior eneumbrarees 
or other means, disputes arose in respect 
of the sale lands, and in sonse quer oe, any part 
of the sale property faile to belong to you, 
or whether you suffered loss in any other 
manner, we bave in sonsideration therefor 


furnished to ycu  asseeurity the properties 
mentioned below,” We eannot aosept the 


appellants’ suggestion that as some eneum- 
branees have been specified, the mere debt, 
whieh might or might not bs ultimately 
reeovered from the property, must, at the 
Gata of the exeention of Exhibit О, be held to 
have been cutside the sontemplation of the 
parties, There is referense to the disputes 
arising cot only in respest of the “ said 
prior eneumbrarees or other means" but 
also to the loss suffered "in any other 
manver.” We think that this language 
is quite ecmprehensive enough to eover 
the «ontirgerey in whieh the plaintiffs 
were ecnstrained to make a payment 
towards Exhibit J, A somewhat ‘similar 
argument Las becn batei ор Exbibit D and 
ean be similarly answered, : 
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The appeals are next argued: with refers 
eneo · ќо limitation. The appllants . eor: 
tended that the suit was out of ‘time, 
heeause either Artiele Мо, 83 or Artiele 
No. 116 is applieable to it. Articsle:No. 83 
provides for suits üpcn eontrasts to indemnify, 
and no doubt Exhibit O ia a eontract to 
indemnify, and no doubt also, with référenes. 
to Artisle No. 116, is aeontrast, in writing: 
registered. . But those fasts will not deprive 
it of the further eharaster whioh it posses- 
ses by viture of the provision whieh 16 
sontains for a eharge on immoveable pro-. 
perty. · The wording of Exhibit O that these; 
lands speeified in it are given as seeurity! 
and that the executants under it and their 
heirs should be bound to pay the money.on the. 
liability of the said seonrity ie, in. our 
opinion, ‘enffisient to sonstitute a еһагде; 
We, therefore, hold that the suit is a suit 
to enforee payment of tha money eharged 
on the immovesble property and that ‘it’ 
із within time with referente to Artiele 132, 
Sehedule I, of the Limitation Aot. We 
migbt add that there is no question of 
personal liability raised in these appeals. 

The remaining matter eommon. to .the 
two appeals is the slaim of the appellants 
—llth and 16th defendants—to subro 
tion in respest of mortgages whioh 

^R 


llth defendant's vendor ard Po 
defendant had diseharged. a^ dodht А 


claim was made іп respe 


gages at the beginning of these mort. 


of the trial. The 


: dealt with the 
der issue, Да he 
i it, it was unnesessery for 
him to refer о any sueh claims or to 
any deeision i in his. deeree. In 
the lower Arpellate Court, the ` plaintiffs. 
obtained a deieree, a different view being 
taken regarfiing Exhibit. O and  othei 


other slaims uffeder that 
diamissed the s 


other 
matters. Bufi it does not appear that any 
sontention вв put forward regarding 
subrogation jor that the llth and 16th 
defendants insisted on their elaims to it, 
We do not: think that they san revive 
their elaims in tescnd appeal. 3 

The appellant in Seeond Appeal No, 
1393 has also elaimed. sompensation for 
Improvoments, apparently under section 51 
of the Transfer of Property Aet, in ease 

















' Ҹо), ХУП) 
EAMASAMI IYENGAR ©, KUPPOSAMI IYER, 
——Document:anaking: property” liable for’ debt without 
“transfer ‘of interest—Charge от "mortgage—Evidence 
Act (I of 1872),, ss. 69, 71, whether. agplicable to 
charges— Document -credting" -charge -on ammoveable 


property, suit.on—Contract to indemnify—Contract in, 


writing registered—Limitation— Limitation Act ( 1X of 
1908), Sch, T, Arts. 83, 116, 182. ` 


A document which gives immovenble-property as 
security for the satisfaction -of a, debt, . without 
transferring .any interest in the. property, merely 
‘constitutes a charge.on the property, and.is nob a 
mortgage [p. 555, col. 2.] 


The special provisions of the Transfer of Property · 


Act, relating to the attestation of mortgages, and 
' of the Evidence Act, relating tothe method of. 
roof of mortgages, are’not applicable to charges. 
[pe 855, col. 2-] | Wo 
A suit to enforce a payment of money -undera 
document which .oreates w charge on 
‘property is. governed Ьу Article 132 .0# Schedule I 
to the Limitation Act even though,-the. document. 
“is a contract to' indemnify, or a contract in ‘writing 
registered such as would ordinarily е governed 
‘by Articles 86 and 116 respectively: Lp. 656, coL. 2.] 


Second. appeal against the deeree of the 
Court of the Temporary Subordinate Judge, 
Tanjore, in Appeal Suit No, 185 of 1917, 
presented against the desree of the Court of 
the Distrist Munsif, Tanjore, in Original 
Snit No. 575 of 1915, 


the 17th, 220d an 
September 1920, the © 
Hughes, JJ.,) delivered the 


urb (Oldfield and 


have to 
entieal grounda, 


:5 dismissed the suit br pught by the 
e oP Brhibit О to enforgse “its ‘terms 
against the exeautants and À 
property bound by if. 
Court gave the deeree asked for, 
under appeal. 


The fret eontention with whigth we have. 


to deal is, that Exhibit О has; not been 


operly prov аш! 
P ith ne question on the assumption that 


: я ; d m 
ibit O is & mortgage with referanse 
ete 59 of the Transfer of Property Ast 
aud sestions 68 and 71 ofthe 


immovable '\ 


Mr, 8, Subramanya Айу, for the Appe!-. 


eoming on for hesring on: 
23rd, respeotively, of. 


6th defendants 


ed. The lower OCaurts dealt ' 


Evidense Aet." 
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Here we- might not be'able to follow the 
lower Appellate Court in its application of 
section 71, Butitis unnecessary for ns to. 
go further into this portion of the ease, 
besanse we aseept the respondents’ eonten» 
tion that the dosnment is not a mortgage, 


= but a ebarge, to whioh seetion 100 of the 


Transfer of Property Act is spplisable, 1t is 
urged that the provisions of sestion 58 (59P). 
of the Transfer of Property Ast and of the. 


- Evidence Act apply also- to ehargea ; but we, 


eannot find any warrant for that even in, 
the wording of gestion 100 of the Transfer 
‘of Property Aet, still less in Order XXXIV, 
Civil Prosedure Code, by whieh the pi cacdure 
portion of the Transfer of Properfy Aot bas 
been superseded, and from whieh the 


' material portion of sestion 100 haa been 


omitted. Rule 15 of Order XXXIV, whieh ` 
relates direstly to eharges, is in different 
terms from seetion 100 and tkoee terms go no 
way {owards eupporting the appellants’ argu- 
ment. А referenee to Exhibit.O shows that 
it does not transfer avy interest: in the 


- property, bnt simply makes it liable for the 


satisfaetion of the plaintiffs!'elaim, We have 
no Hesitation in holding that it eonstitutes a 
eharge. and not a mortgage, and that the 
epesial provisions of the ‘Transfer of 
Property Ast, relating to -the attestation 
of mortgages, and of the Evidenee Ast, relat- 
ing tothe method of proof cf mortgages, 
are, not applicable. It has’ been ‘suggested 
that we should remand the ease in order 
that the lower Appellate Court might find 
whether Exhibit О has been proved 
on the evidenoe in , aseordance with 
the general law. It is suffieient that the 
lower Appellate Ccurt has already resorded 
a finding that the  doeument has been 
proved with reference to seetion 71 of the 
Evidense Aet. We, therefcre, hold that 
Exhibit O has been properly proved. `° ` ` 
_ The next question is, whether the plaintiffs 
have shown that any thing has happened 
whieh entitles them to  resover under 
Exhibit О, The appellants argue that, in 
respest of two items at least, on a part 
of which the plaintiffs olaim bad been, 
allowed, nothing has been established. ` 
First, it is urged, in respest of Exhibit 
J, that, although Exhibit J'is a deeree given : 
in a suit’ brought subsequently to Exhibit. 
O, the liabliity represented by that desree 
had arisen before Exhibit О, and that itis’ 
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he is evisted from the property. That 
slaim was mentioned in the written state- 
ment but was not put in issue, and, во 
far a3 appears, was never referred to again 
in either of the lower Courts, In respest 
of this, again, we desline to interfere at 
this stage in seaond appeal, 

Lastly, the 16th defendant advaneed a 
elaim whieh is dealt with in paragraph 44 
of the Distriet Munsif’s judgment. Tha 
Distrist...Munsif apparently would have 
allowed if, if he had given plaintiffs a 
desree at all, The lower Appellate Court 
in giving plaintiffs а desree lost sight of 
this sontention of the 16th defendant and 
did not eonsider it or make any refereriae 
to it.. We think that the lower Appellate 
Court must вопвійвг it now. 

The result is that the Sesond Appeal 
No. 1893 by the 11th defendant is dismissed 
with sosts of the plaintiffs, 

In Seeond Appeal No, 1372 the lower 
Appellate Court will submit а finding on 
the evidense on reeord on the issue whether 
any portion, and if во, how mush, of the 
16th detendant’s itema ia liable for sale ? 


[ Note. The rest of the judgment is not material 
for the purposes of this report, —Ed.] 


M, O. P, Order accordingly. 
X. u, 
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ALLAHABAD HIGH COURT. . 
Saconp Озуп, АррвАІ No, 1122 or 1920, , 

April 7, 1922, 

Fresent;-- Mr. Juatiee Gokul Prasad. 

JANKI arp ANOTHER— DsFENDANTS : 
— APPELLANTS 
versus 
RAM KISHORE - Ромите, 


RESPONDENT. 
Evidence Act (I, of 1872),.5. 68 (5)—2Mortgage, 


proving of —Illiterate person, whether proper witness, ' , 


Where the only witness. in support of a mortgage: 
is an illiterate person Бе cannot be deemed to be 
one who has seen the mortgage within clause (5 ) of 
section 68 of the Evidence Act. 

of the 


Sesond appeal against a deeree 
Distrist Judge, Allahabad, dated the 1915 
May 1920. 

Messrs, Ват зиз Sahat and Lakshmi Narain’ 
Tetrart, for the Appellants. : 
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Messrs. Bhagwati 
Lal, for the Respom 

JUDGMENT. Т 
arising out of & sui. 
mortgage, exeeuted abi 
Deo Saran and Mantol | 
and Madho, now represe 
ants, of a grove No. 97 fo. 
plaintiff sued as represent 
gagors. The defenee was 
mortgage and the plaintiff's ! 
The defendants further p 
were in possession as Zemindal 
number ot, years and that no рг 
the land. "The .Munsif held thay 
no grove nor was there a mort; 
dismissed the snit. On appeal the 
Judge of the lower Appellate Cou. 
differed from the Munsif on these two po.. 
and has ‘allowed redemption. The defendanv 
eome here in seeond appeal and. the-point 
urged by them before me is, that the. lower 
Appellate Court has erred in holding that the 
mortgage has been proved bésause the only : 
witness in support ef the mortgage is one 
Bindeshri, an illiterate person, and no other 
witness has been produeed, and sush вп 
illiterate person sould not be deémed to be 
one who has seen tha mortgage within clause 
(5) of section '63 of the Evidenee Aet, This 


argument of the learhed Vakil for the 


appellants finds full support from the ease of 
Ghure v. Ohatrapal Singh (1). The only diiter- 
enso is that in the present ease the esribe and 
Бе’ other two marginal witnesses are dead, 
Under these sireumstanses, I allow thé. 


. appéal, set aside the deéree of the Court 


below and restore'that of the Court of first 
instance with soste in all Courts, 


1. P, 
Appeal айон, 


D 


С 28 Ind. Cas, 11; 19 A. L, 4. 239, 















AND OTHERS—RESPONDENTS. 
de (Act V of 1908),*0, ХЕРИ, т. 


maintainability of. 


Е from an order, granting a review 
cient reasons" within the meaning 
I; rule 1 of the Civil Procedure Code. 


order of the 


appeal from the 
dated 14th May 


iet Judge, Badaun, 


1. А 
Mr. Peary Lal Banerji, for the Appellants. 
Mr, Panna Lal, for the Respondents. i 


JUQGMENT.—This is an appeal against 
‘an order passed by the Distriot Judge of 
Budaun, allowing an application for review 
‘of an appellate judgment in а ease heard by 
him on the 18th of February 1920. The 
‘siraumetanoes are somewhat peauliar. The 
suit was one for declaration and the plaintiff 

‘hed lost in the Trial Court. On the day on 
whish the appeal was down for hearing the 
plaintiff was in hospital, and on the day 
following he was operated upon, so that all 
‘his family were naturally in attendance upon 
him at.the hospital. A week later he died, 
‘apparently without having left the hospital. 
' "The applieant for review is the son of the 
original plaintiff-appellant, Не eame before 
‘the Distrist Judge with a number of certified 
eopies, apparently of publies dosumente, 
whieh he said it had been intended to lay 
before the Appellate Conrt with a view to 
their admission in evidense under the pro. 
visions of Order XLI, rule 27.0f the Oode of 
Civil Prosedure. Не sseribed the failura to 
do this to his father's serious and fatal 
illness and the  cireumstanoees attendant 
thereon which have already been stated. 
The learned Distriet Judge has passed an 
order granting review of judgment. 

One thing seems elear and should be under- 
stood by the parties eonscerned. The order 
во far passed ia merely an order for the 
re-hearing of the appesl, as it was heard on 
the 18th of February 1920, with liberty to 
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ion for, grant of—"Other sufficient.. 
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the plaintiff-appellant to make ару applies. 
tion, as, for insíaneoe, an application ander 
Order XLI, rule 27, Civil Prosedure Code, 
whish sould have been made on that date 
and might have been so made but for the 
Serious illness of the then appellant, It is 
still left to the Court below to sonsider 
earefully whether а sage is made out for the 
admisaion of fresh evidense under Order 
XLI, rule 27 of the Civil Procedure Code, as” 
well as the effeet of the evidence thus tendered 
may have’ upon the decision, if it be 
aasepted, СУ 

The appeal before пв is subjeet to the 
provisions of Order XLVII, rule 7 of the 
Oivil Prosedure Code. Thera ia no question 
of limitation involved and there has been no 
sontravention of Order XLVII, rule 2. The 
eontention before us is that there has boena 
eontravention of Order XLVII, rule 4, 
besause the Court below has. granted an 
Bpplieation for review on the ground of 
diseovery of new matter or evidenee, withont 
the striet proof of the neesssary allegations 
whieh is required under the provisions of the 
said rule. 16 seems doubtful whether this 
review has really been granted on the ground 
of the diasovery of new and important matter 
or: evidence. Ordinarily, that expression 
would refer only to a diesovery made inae 
the order sought to be reviewed was passed, 
Under the somewhat peculiar eirsumstaness 
of the present ease, the applicant, while 
alleging the dissovery of new and important 
evidenee, does not say that he has dissovered 
it sinse the passing of the order sought to 
be reviewed; on the болгату, it is his 
grievanse that he was prevented by sirsum- 
stanses beyond his control from tendering 
this evidence to the Court at the time when 
the jddgment sought to be reviewed was 
delivered against him. If the applisation be 
treated as falling within the purview of the 
words “dissovery of new and important 
evidense whieh after the exereise of due 
diligenee sould not be prodused at the time 
when the deeree was passed," it seems 
difficult to hold, in view of the dissretion 
allowed to Courts in this matter, that the 
Dietrist Judge arrived at the sonslusion that 
this new evidenee eould not be tendered at 
the previous hearing of the appeal without 
eush proof аз ths law sonsiders suffisient. 
If, on the other hand, the ease does not 
really fall within tha purview of thos 
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.Wordsat all, then the learned Distriet Judge 


_ has granted this review "for other sufficient ` 
Frasad, for the Respondents, 


reasons", within the meaning of- Order 
, ALVII, rule 1, and the appeal against it is 
not maintainable, 
For these reasons we are content to dismiss 
_ this appeal, and we do во with costa. 


J. P, У 
Appeal dismissed, 


1 1 


ALLAHABAD HIGH COURT. 
i :Figsr APPEAL ЕВОМ Оврав No, 164 
; ; or 1921, 
i ` April 5, 1922, 
Present :—Myr, Justiee Walsh and 
' Mr. Justice Ryves, 
JAMMU--DEFENDANT— APPELLANT 
1  tersus 
MAHADEO PRASAD AND OTHERS-— 
, PLAINTIFF ¿ND Derenpants— 
' — RESPONDENTS. 
* Jurisdiction—Civil and Revenue бош+в— Proceeding 
+ of Revenue Gourt—Fraud—Civil Court, whether can ` 
be moved, 


t Per Walsh, J.—A Civil Court cannot set aside the 
proceedings .of a, Revenne Court, but. it -might 
. declare that.the conduct of the parties to the suit, 
in obtaining orders in their favour, no matter what 
they are, has ‘been in fact'frandulent and that the 
plaintiff's interest, if he had any, in the property 
in suit is not affected by any order so fraudulently 
obtained. It can declare, for instance, that the plaint- 


iff is entitled to possession of the property as owner. 


and can award damages for deceit or fraud, 


' Appeal from an ordet of the Sesond Addi: 
tional Distrist Judge, Aligarh, dated tle 2nd 
Angust 1921, 
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irquiry ‘into faeta. 


Mr. Р, L. Banerii, for the Appellant. 
Messrs, N, P, Asthana and Baleshwar 


JUDGMENT, 

Warss, J.—In my opinion this appeal fails, 
The members of the Court are not entirely 
agreed about their way of looking at it, 
although this disagreement is not one of 
substanee so much as of form. About one 


. point we entirely agree, namely, that we both 


of us objest, indeed resent very strongly, 
being salled upon to deside this point of law 
without any finding at all It would have 
been mnok better if the Munsif, and indeed all 
Munsifs and all Trial Courts, were to do what 
ihe Munsif ought to have done in this oase, 
devote himself to the trial of the faetsand de» 
side all the issues, instead of proeeeding to 
write essays on points of law. Assumed estate» 
ments of fast have not been agreed to by the 
parties, Of eourse, if the parties agree to a 
statement of faat so that sush faet is binding 
upon them in the suit as if it were established 


by evidence, then the question of law becomes 
ripe for deeision. 


Most questions in legal 
proesedings, and in the diffienlt business of 
settling disputes of parties who are at 
variance with one another about the faote, are 
mixed questions of fast and law, and it is only 


‘when the fasts are irrevosably established, 
that one ean apply the law, 
hand, and it is here where I differ from my 


On the other 


brother, it seems to me that oertain desisions 


‘are forsed upon us, that із to say, we sannot 


deal with this appeal withont taking А 
definite view of eertain principles of law, and 
ae I feel elear about them, I have no hesita. 
tion in expressing my opinion, and. if the 


.result isto prevent. the appellant before us 


to-day from raising them hereafter in this 
suit or elsewhere, all I can say is that that ia 


the penalty he has to pay for what seems to 


me an idle attempt by this appeal to burke an 
l entirely agree with the 
main part of the learned Judge's judgment, 


and I am content to adopt as part of my 


judgment, the final passage beginning with 


‘the words:—~' It is true, that a tenant, who 


has held the same land .sontinuously for а 


period of twelve years, shall have the right 
of ossupaney created in his favour in sueh 


land, but presumably it means a tenant ta 
whom the landlord rightfully leases the land 
possessed by him. 

in this ease, tho plaintiff alleges, that the 


БД 
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land. holder obtained possession of ‘the Тапа 
fraudúlentiý by eolluding with the patrokars. 
of the guardian of the plaintiff. The posses- 
sion was, therefore, not legal. The tenant 
“having obtained from the land. holder posses- 
sion, whish in its nature was в fraudulent 
one, did not a«quire any rights of oesupaney 
or otherwise by holding the land sontinuonsly 
for twelvd years. 

“This is, however, denied by the other 
‘pide, who allege, that ones the Tenancy Aet 
erates ossupansy rights in a tenant, no 
Court ean pass an order depriving the tenant 
‘of ‘those rights. 

"Tt is a settidd law, thata minor plaintiff 
‘is ga mush bound by a deoree in a sate and 
by all the proseedings following it, as a 
` person of full age; and sannot, nor oan his 
‘representatives, open the proesedings unless 
on the ground of gross lagher, or of the fraud 
‘and eollusion, whieh, when established, will 
und3jubtedly annul the proseedings of the 
Courts of Justiee ae mueh as any other 
'"tran&aetion. Therefore, a deeree, whether 
‘it isofa Civil or Ront Court, sav, in my 
‘opinion, be impeached, where thére is а gross 
‘negligence Бу the gustdion i in the 'condust of 
' the'minor's suit. 
* Phe’ question that 1 have to decide is, 
' whether the plaintiff, who was then a minor 
7 ‘and ‘againat whom a. deeree was passed under 
'"geetion 59 of the Tenaney Aot, is to suffer 
by any negligense' or want of knowledge on 
‘the part of his guardian, I am of opinion 
‘that be eannot be ealled uponto suffer. The 
‘proposition that a minor of tender years may 
‘have his ‘whole fortune wresked by the 
' negleet of his guardian is во monstrous, that 
I for one ean pay no attention to it, A minor 
‘is entitled to have'a guardian, who must be 
‘diligent, and who must protect his intérests, 
it ів, therefore, elear, that gross negligence 
‘on the part of his guardian would entitle a 
‘minor to obtain the avoidanee of proseedings 
‘undertaken on his’ behalf. А minor, there 
‘fore, when he’somes of age, ean sue in his 
‘own name for anything, that his guardian, 
‘either through ignoranee, or negligenee, has 
‘omitted to prosesute, and no law would 
‘prevent him from so suing: because if it were 
‘otherwise, no minor sould be safe; and І do 
‘not see how Mahadeo Prasad plaintiff, after 
tho attained his majority, is barred from 
slaiming the property, of whieh, owing to the 
‘pegligonse -of his guardian, ko bad baon 
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- Hoghton v. Fiddey (1). 
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deprived. Onse the minor establishes the 
‘fasts alloged'in his plaint, vien that ‘the 


“Zamindar eolluded with the pairokars, or hia 
‘guardian, and made them absent. themselves 


from appearing before the Rent Court on the 


‘18th of Desembsr 1906, and’took steps that 


the eertifüed'aopy of: the -applisation made fo 
the Judge, might not ba filed, and. thus 
obtained 8 ejeetment order, the procaedings 
ejesting the plaintiff, must be deemed ta 
have been vitiated, and the plaintif entitled 


to restitntion of the property by avoidanae of. 


the proesedings of the 18th of Dasember 1906, 
and those that followed it subsequently. 

"It was, therefore, of the utmost import- 
вове, that the learned Mansif should have 
gone into the merits.” I merely observe that I 
have reason to know thata portion of that ex. 
tract in the middle with referenes to wresking 
the fortune of a minor, isa verbatim extrast 
from a judgment to be found in Hoghion, In re, 
It is none the worse 
for that, bat it is not merely the ‘opinion of 
the learned Judge. Мг. Peary Lal Banerji 
who has ably argued his ease, as usual, in 
all its bearings, has strongly pressed upon us 
that the suit, especially as against him, 
offends against the provisions of the Tenaney 
Ast, and that a Civil: Uourt has.no .jnrisdie- 
tion to declare proseedings in a Revenue 
Court invalid even on the: ground of fraud, 
I think itis toa'late to raise this question in 
ihis(Jourt. It $eems to me to be, well settled. 
Certainly a Civil Court bas no jurisdietion 
to set aside the proseedings in a Revenue 
Court, but I have по -doubt that it has 


„jurisdiction to-deslare that a sourse of eonduet 


whieh eventuates in some deeree ог. order in 
the Revenue Court or on the revenue side, 
«was fraudulently deviéed or was tbe resulf-of 
some wicked sonspiracy to injure the plaintiff 
and deprive him of his rights behind hi& 
baek and without his knowledge; This seema 
to me to be clear from the judgment of the 


Ohief Justise in the easb of Eat Krishsn Ohand . 


v. Mahadeo ‘Singh (2),' conimented upon, and 
followed by "Mr, Justiee.Banerii in the ease of 
Uman Shankar. v. Bhagwan:Din (3), and given 
effest to in the judgment of the Court of 
which I was à member in the easé of 
Raghunandan’ Ahir v. Shednandan Ahir (4). 

duh (1874) 18 Eq, 573; 43 L. J. Ch. 758; 22 W, R, 


ut A. W. N. (1901) 49. ‚ 
(3) 8 Ind. Oas. 568; 7 A. L. J. 1004, 
(4) 40 Ind Cay, 808; 41 A, 182, 17 A 1.7, 0. 


( Vài. LXVI] 
JAMMU 0, MAHADEO PRASAD, 


INDIAN CASES, 


56i 


"The question seems to me to be slearly one of happens to ineludo matters, in rospeet of 
fundamental principle whieh really admits of whieh the-Ravenue. Court itself might also 


very little diseussion. . The. whole of the‘ 
argument on behalf of :the appellant befora 
us to-day is based upon:a fellaey, If fraad' 
iw established, there was. no tenaney in 


existenee at all ta whiah the provisions of the : 


Tenansy Aot would apply,. and the argument: 
that the Civil Court,in entertaining зпећ a suit, + 
is usurping the funetions of the Revenue Court. 
in a matter: whioh. has been exolusively 
entrusted to the "RevenueiConrt by the} Lə.. 
gislature, seems to me-to be based прог; -this- 
fallacy. It may be that the:two jarisdiotions: 
are mutually: exelusive. I take it that a 
Revenue Court could hear. an application to 
review its own proeaedings on the basis of 
naw matter analogous to, the new provisions: 
of the Oode: of Oivil Procedure. I express- 
по opinion as’ to whether these provisions are 
applioable ta the .proeeedings in a Ravenua 
Oourt. That is their business. Presumably,. 
ifa Ráverue' Court finds that it has baen 
deséived by a -fraudulent knavs who has 
brought dishones5 proseelings in order to 
obtain’ orders against an ignorant and 
halpless minor, it might,. on the new fasta. 
being brought to ita notise, re open its own 
proseedings in the exereise of its inherent 
. powers to do justice in the mattera entrusted, 


to it. As to this I am unable to express вру. 
opinion. . It is a matter, for the Revenue 
Court. . Bat; that Qourk sertainly has . no 


jurisdietion to grant damages in an ‘astion 
for deosit, and; E, ean imagine no ‘possible 
ground either іп -law or equity or sommon 
senge, upon which, in such а ease as оввцггей; 
in Raghunandan Ahir v. Sheo Nandan Ahir (4), 
or in this вазе, if &- person has really ,been, 
deeeived, he 'sannof sus in a, Civil Oourt to, 
establish the fasts in his own favour and to. 
obtain а deolaration of the assertion of his 
true rights to whieh he has susseeded or whioh 
he has inherited. He elaims to bo, re plasad. 
in the position whieh he wonli have ossupied, 
if it had not been for such proseedings, and, 
aaka for damages whieb,- in the case of land, 
would necessarily take the form of, mesne- 
profits as against those who have decaived, 
him, and who have enjoyed. the land and the. 
protits thereof, and also asks to ba restored 
to the possession of the land of whieh he has 
been de»rivad. I sannot imagine ‘that in, 
вивів #393, a astion would be, to, use the 
old word; demurráble, even although it 
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grant relief in another proseeding. As we 
are seized of the. matter, I merely mention 
for the possible assistanee of the parties and | 
of the Courts who have to try, this oase, that 
it coama to me that the relief claimed in this 
suit by the plaint is not proparly framed and 
is eapsble of very considerable improvement. 
A Civil Court cannot set aside the proceedings 
of a Revenue Court, although it is possible 
that the learned gentleman who’ settled ‘this 
plaint had a sort ‘of hope, if not a balief, that 
it воп1а, If it could, the Civil Courts, judg: ` 
ing from some of the matters whioh some up ` 
Here for decision, would be engaged in little 
else but hearing auis brought for the purpose 
of setting aside proesedinga on the revenue 
side. Bat it might deolare that the eonduet 
of the parties to the suit in obtaining orders 
in their favour, no matter what they are, 
has been in. faat fraudulent and that the 
plaintiff's interest, if he had апу,.іп the 
property in suit is not ‘affeeted by any order 
so fraudnlently obtained. ‘It ean, no -doubt, 
declare that the plaintiff is ‘entitled to pos- 
session of the property as owner, and san 
award damages for deseit or fraud, Those 
are matters whieh the Trial Oourt will do 
well to sonsider in disposing of this suit. if 
a proper applisation for amendment is made 
by any party. In my judgment, this. order 
was right in substanse and in form and the 
suit ought-to go bask to be determined by 
the First Coart. 

The &ppeal .is dismissed with aosta inelud- 
ing fees on the higher seale, ; 


' Ryves, J. —Without giving. а desided: opi- 
nion on any of the abstract questions of law 
raised in the -arguments, Iam not prepared 
to say that the order.of remand is во wrong 
that I shosld feel eonstrained to set it aside.. 
It seems to me that the suit must be tried 
out and the fasts «found, The Uonrt will 
then bain a position to some to a proper 
desision. I agree in the order passed. 

By тне ÜOousr.— The order of the Court ія 
that this appeal is dismissed with возів in- 
elading feos on the higher seale, 


f Appeal dismissed, 
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8, P, #. CRETIY FIRM t, MAUNG PYAN GTI, 
LOWER BURMA OHIEF COURT. 

ресі Ӛксово Civi, Arrear No. 172 
or 1919. 
June £0, 1921. 
Fresent:—Mr, Justice Robinson, Chief Judge, 
and Mr, Justice Duckworth. 
S. P. S. CHETTY FIRM— APPELLANT 
: versus 
MAUNG PYAN GYI AXD OTHERS— 


RESPONDENTS, 

Mortgage, simple—Property, subsequently trans- 
jerred— Suit on morigage—Transferees not made party 
— Decree—Ewecution—Sale—Purchase by martgagee— 
Mortgagee, whether can recover possession from trans- 
jerees. - 


As between two persons entitled to possession 
the party who acquires that right first cannot Le 
deprived of it by the other. [р, 564, col. 1,] 

Where the puisne transferees of a property 


mortgaged under a simple mortgage are noi made. 


parties to the suit on the mortgage and the mort- 
gagee in execution of his deoree on the mortgage 
purchases the property himself, he purchases what- 
ever rights the mortgagor then possesses and the 
xnortgagor.not having the right to possession, the 
mortgagee-deoree-holder cannot recover possession 
of the property from the transferees, his proper 
remedy being only to enforce his mortgage against 
them. ‘Гр. 564, col 1.] : 

Speoial second eivil appealfroma deeree: 
cf the Divisional Judge, Hanthawaddy, 
reversing a' deeree of the Distriet Judge, 
Hanthawaddy, 

Mr. Burjorjt, for the: Appellant, 

Mr. Chart, for the Respondents, 
` JUDGMENT,—It is nesessary to set out 
the fasts of this sase in order thoroughly to 
appresiate the point to ke desided. The 
plaintiff-appellant obtained a registered 
mortgage, dated the 30th June 1908, from 
the - mortgagor. The mortgage-deed has 
not been filed in the present suit but it is 
said to have been a mortgage in English form. 
This was strenuously opposed and Mr, 
Barjorji for the appellant stated that he did 
not press any rights on that -basis. The 
‘mortgage must, therefore, be treated as a 
‘simple mortgage. In eonsequenee, it gave 
him no right to the present possession of the 
land mortgaged and that right remained in the 
‘mortgagor, On the 24th of April 1911, the 
mortgagor sold the lands now in suit by re- 
gistered-deed to respondents Nos. 1and2..O0n 
the 20th Desember 1912 the plaintiff-appel- 
‘Jant brought a suiton his mortgage against 
the mortgagor. He did nct implead res. 
pondents Nor, 1 and 2, He obtained a decree 
рп Ње 22nd Apri]. 1915 and in exeeution 
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: obtain possession by virtue of his 
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thereof, he brought the lands to sale, ineluding 
the land in enit and purehased them 
himself. On the 16th November 1917, 
respondents Nos, 1 and У transferred the 
land in suit by a registered-deed of zale- 
to their children, reepondents Nos, 3, 4 
and 5. When the appellant sought to 
sale 
certificate, he was resieted by the respond- 
ents and then, on the 6th January 1919, he- 
brcoght the present anit which was for poa- 
session by ejestment anda declaration that. 
the deeds of sale referred to above were in-- 
operative and of no effest as against him. 
He further asked for mesre profits for a 
small sum of revenue alleged to have been 
paid by bim and for costs. It appears from. 
ihe cxamiration of the parties at the eom- 
meneement of the cuit that, on the purehace- 
of this lard by respondents Nos. 1 and 2, they 
obtaincd immediate possession and that faot. 
has not been eontested. 3 

The learned Judge held that plaintiff 
would be entitled to possession provided that 
the respondents were given an opportunity: 
of redeeming on payment of the full amount: 
due on the mortgage after assounts bad been. 
taken in his ‘presence and thaton failure to 
pay the amount so found due within ther 
time fixed by: the deeree, the appellant . 
should be given possession. He deelined to. 
follow the ruling of this Court in San Bin. 
v. Nagamuéu (1) in whieh Sir Charles 
Fox eonsidered а resent desision of the 
Madras High Oourtin Mulla Veitil Seeths v, 
Achuthan ` Май (2) and whioh he held 
undoubtedly to state the law sorreotly, on 
the ground that these judgments dealt with: 
the sonverse case. The learned Divisional: 
Judge held that this faet made no difference 
and that he was bound by the desision of. 
this Court, and sesepted the appeal, 

The question then for decision before us is,‘ 
whether, under the oireumstanoes set forth 
above, the appellant is entitled to possession. 
and to oust the respondents, even though the 
deoree be in the form suggested whieh would: 
preserve respondent's right of redemption 
and provide for the mortgage aseounts being 
again gone into in his presenee, ; 


an 80 Ind. Cas..710;8 L. B, В. 266; 8 Bur, 1, Т, 


(2) 9 Ind, Cas. 518; 21 M, L. J. 218; (1911) 1-M.W, 
N, 166; 9 M. і, T, Bh P 
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A very large number of eases have been 
referred to but а great majority of them 
have зеп disoussed and analysed in the 
desision of the Madras High Court referred 
to above. We have very  earefully con- 
sidered these desisions with a view to 
sasertaining on what grounds and arguments 
they were based, and in order to learn what, 
ifany, legal prinsiples were applied. Же 
think no useful purposa will be served by 
our again dealing with them in detail, In 
some, the Oourts were inflaensed by the 
idea that the omission tc implead a puisne 
mortgagee or the  purehaser from the 
mortgagor was sharp practise: in others 
they apparently regard the fast that a 
fresh ‘suit by the mortgagee to enforce his 


mortgage rights would be barred as justifying: 


the grant of relief in another form: in 
others the elaim was made iu the alter. 


native for pcssession or to be allowed to 


redeem or to sompel the puisne mortgages 
or purchaser ќо redeem ; іп some the fast 
that the puisne mortgagee had orly a 
right to redeem the prior mortgagee was 
held to justify a. desree if he be given 
an opportunity to do so, In several the 
puisns mortgagee aesepted the position 
offeréd:a&nd in othera the desree was based 
-on the pleadings: in many of the oases 
subsequent to the Madras Fall Boneh 
desision, that desision was not referred to. 


' Speaking very generally, the result of the 


desisions is that the Allahabad and, Patna 
High Oourts and also this Court have 
agreed with the Madras view. The Bombay 
High Oourt had not decided the exast 
question arising in this ease, but the 
Oalentta High Court has taken a different 
view while not always unanimously. In 
Ohhatiur Dhari Ohowdhury v. Gaya Prosad 
Singh (3) in whieh the desision of the 
Madras High Court was strongly relied on, 
Mr. Justica Coxe referring to two desisions of. 
his own High Court taking a different view 
said, "It is not impossible that these rulings 
may have to be considered further, but the 
present is certainly not а sase for dissenting 
from them when the defendant's purshase 
was made just at the time that the plaintiff 
was suing on his mortgage.” 

. We will, therefore, proseed to give our 
reasons for holding that this appeal should be 
dismissed, 


- 48) 28 Ind, Ово, 791, - 
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There is no donbt that the purehaser’s 
possession and rights were not in any way 
affeated by the desras in the appellant’s 
mortgage suit fo  whieh he was not a 
party and it is, therefore, nesessary to feo 
what exaotly his position and rights were 
after his purshase. The mortgage being 
treated as a simple mortgage gave no right 
of possession to ths mortgagee, the right 
of possession remained with the mortgagor 
and it sontinued until he transferred that 
right by sale to the respondents. It would 
have sontinued, had there been no sale, 
until the mortgagae by suit saused it to 
be taken away. While the mortgagor still 
had that right, he sold the land to the 
respondents and they at onea reaeived posses- 
sion as of right and were in possession ав 
of right when the present suit was filed. 
Their purshase was admittedly subject to 
the mortgage. This is & most important 
point for sonsideration and its importance is 
pointed ont in Balli Singh v. Bindeswart 
Tewari (4). In that ease it was vigorously 
sontended that the mortgages was entitled 
to the deasree for khas possession, The 
Oourt was referred to a large number of 
eases and in the judgment‘it issaid in all 
the oases referred to it will be found that 
the person ossupying the position of the 
plaintiff in that suit was entitled to the 
possession of ths mortgaged property on 
the day of suit, and later on it‘ is said: 
“The reason why he gets а deeree for 
possession of property is that at the date 
of the suit he was entitled to possession 
of the property against all the world." 
The judgment then goes on to point out. that 
the purohase аё the exeeution sale of the 
rightsof the mortgagor did not giva the 
plaintiff a right to possession of the property 
against the prior purshasers, 


The raspondents admit that their pur. 
оһаве was subject to the mortgage but the 
right that that mortgage gave to the appel- 
lant was aright to bring the property to 
Bale; it conferred no right to present роввез« 
sion. The appellant’e rights were to enforse 
his mortgage and this he sould do against the 
purehaser even though he did not make him 
a party to the prior suit, Had he pros 
seeded to enforee those rights the respond. 


(4) 35 Ind, Cas, 682; 1 P, Li 7, 183; 2 P, 1. W, 482, 
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ents would have had the opportunity to 
question ‘the aesountr, whereas if a suit 
for simple possessinn is to һе permitted 
they may be deprived of that right. It is true 
that the learned Disiries& Judge would have 
re opened the accounts but this shows the 
result cf not. aompelling the plaintiff- 
appellant to adopt his proper remedy. The 
desree he purported to give was practi- 
eal one of fcreelosure and that іп а enit 
that wan not based on the mortgage at 
all. A remedy by foreslosure is nct ore 
of the rights that the mortgagee was 
entitled to, Ifthe judgment be Leld in fact 
to allow an amendment of the plaint, 
without that being aetually earricd out, it 
overlcoks the fact that tho charaster of the 
suit is entirely altered. It  wonld direct 
a mortgage deeree in а suit in whieh it 
was uot asked fcr, and in whieh the deed 
of mortgage was rot proved and not even 
produeed. 

A pniene mcrtgagee ага aleo a purehnrer 
шву have ihe right to redeem a prior 
mortgage, but that is a right which may 
or may not be exeroited at. his option. 
А decree of the nature proposed or such 
‘as is given in many of the rulings consider. 
ed, turns what is merely a right to be 
-exersiced or not at his sole optior, into a 
liability to redeem. 

The mortgagee in this ease oan still 
enfores bis rights as mortgagee, it is gaid, 
and, if во, there is still less reeson to allow 
bim to’ bring a suit whieh he is rot entitled 
to bring and thereby improperly .impore cn 
the other party conditions which he should 
not be compelled to fulfil. . 

The question ir, a8 {о whieh party is 
entitled to poccessicn Р The responcents are 
во entitled by xeason cf their having 
purehated this right frcm the mortgagor 
at а time that ke  porsesced that right 
and kad the power to tranafer it. The 
appellart bad ro right whatever to pos. 
session Brisirg cut of bis mortgage, When 
he «enforeed his meitgage-desree ard 
brought tke property to cale he purehascd 
whatever rights tke mortgagor then had. 


Amcngst these righte, the right to posees: | 


sicn was rob included. 

з A mortgagee in erícreirg his morigagee 
rights may or may rot be entitled {о 
poeseeeion ard in this eate he was not to 
entithd, -Tke possession of the respondents 
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is the result of his not doing that whish 
be shonld have done in his first anit, and. 
if either party is to вс вг it should be 
the mortgagee rather than the purshaser 
As between two persons entitled to pos- 
веввісп, the party who acquired that right 
firat eannot be deprived of it by the 
other. 

We are, therefore, of opinion that the 
appellant was not entitled’ to possession 
and that no effort should hava teen 
‘made to grant that which he sought im 
ihe prezent suit. He should have been 
relegaied to his proper remedy, whish was 
a snit to enforce his mortgage against the 
respondents, А 

For the above reasons, the appeal is dis. 
missed with eosts, 


W, С, А, Apreal dismissed. 


en, 


ALLAHABAD HIGH COURT. 
Єксонр Сууп, Аррклт, No, 1288 or 1919, 
-Maroh 16, 1922. 7 
Fresent:—Mr, Justiee Lindsay and Mr. 
‘Justice Stuart. 
SARJU PRASAD alias PAPPU LAL— 
PLAINMIFF— À PPELLANT 
tersus . 

MUHAMMAD SHAKUR-—DzF£NDANT— 


Rut Por DENT. . 
Hindu Law—Alienation by- widow—Legal necessity, 


- proof of— Recital in deed, evidential value of. 


A mere recital iu a deed as to the necessity for 
a loan cannot be taken as conclusive evidence of 
the legal necessity for 16. The recitals coupled 
with other evidence, circumstantial or otherwise, 
may amount to sufficient proof in circumstances that 
the transactions were binding upon the · family. 
Lp. 568, col. 1.] 

Second appeal against a deeree of the 
Disirist 2ndge, Gorakbpur, dated the 2nd 
April 1919. 

Dr. 8, M. Sulaiman ard Dr, 
for the Appellart, 

Mr. Iqbal Ahmad, for the Respondent. 

JUDGMENT.—The question for disposal 
of this appealis a simple one. The plainte 
iff appellant came into Court asking for 
a deslaration that certain transfers made by 
8 lady named Musqmmat Sarfarazi Kunwari 


K. N. Kat.u, 
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were not binding upon him as the nesrast 
reversioner, 

One of the transfers whish wai во attaelkod 
маз а transfer by way of morigage in favour 
of one Mahammad.Shakar, who was arrayed 
as defendant No. 6. 

This dosument of mortgage was exosuted 

nn the. 22ad of September 1894 in favour of 
Faiz Baksh, the father of Muhammad Shakur, 
The exesutant was Sarfarazi Kunwari aud 
the amount which was  exprsssed to be 
borrowed under the deed was Ба, 683, 
Assesurity for this loan, Sarfarszi Kanwari 
purported to grant to Faiz Bakih a 
nsufrostuary mortgage for 18 odd bighas of 
land. 
. The ease for tha plaintiff was that this 
doeument had bean exesutelby the lady 
without any legal nesassity. In the written 
statement filed by Muhammad Shakur he 
pleaded that the dosument wasa good aud 
binding doaument; that the debt to whish 
it relates had been insurred for legal 
neesssity, and in the sesond paragraph of 
his written statemant eonlaining the addi- 
tional pleis, he distinetly set ont the ease, 
that the father of the plaintiff had eonsented 
to this mortgage and that, therefore, the Court 
ought to hold that the mortgaga was binding 
upon the plaintiff. 

We тазу note hera that an issne was raised 

inthe firat Oourt upon this plea raised by the 
defendant Mohammad Shakur, that is to say, 
Issue No, 4, . 
' The Court of firss instanse de:roed the 
elaim.on the finding that thers was по proof 
of legal nsaassity for the loan evidensed by 
the dosument in suit. 

On appeal the dasision of the ficat Озаг& 
has bean revarsed by the learned District 
Judge who has dismissei tho plaintilf's suit 
baing of opinion that legal noses:ily wai 
established. 

The arga neat bsfora us іч, thatthe findiag 
of the learned Juige whish purports to ba 
a finding of fast is no$ based upon апу lezal 
evidenasand ought not, therefore, t» basllowad 
to stand, ‘ 

It isquita alaar from what is resordei 
in the judgment of the Conci bslow that 
the learned District Jadgs fell into a serious 
error. He has, for the purposes of eo ming 
to his eonelusions, assumed that this daad 
of morigaga exesuted in the year 1394 


was writtea by the plaintiff's father, a шал 
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named Sarib:snkh Lil and traating that 
fast as undoubtable evidenae of ths consen 
of the plaintiffs father who was at tha 
time the nearest reversioner, he has held 
that the dosument baing exeauted with вові 
sonsent must ba deemed fo hays baen exssnted 
for some valid and binding purpose. 

If ws had been able in any way to 


‘support this partiaalar finding of the learned 


Distrist Jadge the eas» for the plaintiff 
would have bsen atanend, Unfortunately, 
howaver, if аррвага Ёгот a реслваі of tha 
rasord, that there is not а взгар of evidensa 
to show that ths doornent of 1894 to whieh 
this suit relates was, as а matter of fast, 
written by Sarabsukh Lil Two attesting 
witnssses to prova the exesution of this 
deed wera oallad on bshalfof the defendant 
Mahaumid Shakar. Both of them atated 
that they wara not present at the tima 
whan the deed was asteally writtan, though 
they both admitted that they ware prasent 
when the lady exesuted it, and they both 
deposed that they attested the lady’s sizna- 
tare, Ons of these two witnesses waa 
asked dirastly the question аз to whether 
the bond wasin the handwriting of Sarak. 
sukh Lil The only auswer that he eould 
give was that he did not know. We must 
take it, therefore, that there is no evidensa 
at all on the resord to show that Sarabsukh 
Lal, the father of the plaintiff, wrote this 
doeument, 

If this finding of the learned Diatriet 
Julge disappears, we ara left with prasti. 
eily nothing whish would support tha ple 
pıt forward by the dafendant in anpport 
of his saseof legal nesesaity. It із qaite 
trae, as the learned Counsel for the respond 
ель observer, that the doanmant naw in 
suib:is one of eansiderabla antiqiity. Tie 
mortgagor, Musammait Sirfarazi Kin wari, 


+ has disd and s> has the mortgages who was 


the father of Mahammad Shakar, In 
these sirsumstanses, we hava been аз 
to ast upon the prissiple whish was laid 
down by their Lordships of the Privy 
Uounoil in the ease reported as Nanda Lal v. 
Jogat Kishore Ach v. y1 (1). There, where their 


' (L; 88 Ind. Cas 420; 14 A. L, J. 1103; 22 M.L. T, 
835,831 M. L. T. 505 (1916) 2 M. W. N 833; 4 D, 
W. 458; 18 Bom L. Б. 888; 240. L.J. 437; ІР, L, 
W. 1; 2L C. W.N. 2:6; 44 O, 156; 10 Bar L, T. 177: 
48 Т.А. 249 (P. OX. 
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` Lordships were dealing with а somewhat 
ansient transastion, it was held that reeitala 
in the doeuments relating to this transastion 
sould not be ignored and ought to bs given 
some weight as evidenee in soming to a 
desision on the question whether the 
transastions were entered into for purposes 
of nesessity, Their Lordships, however, did 
not lay down that the resitals by themselves 
eould be taken as sonslusive evidense of 
the legal nesessity. We take the judgment 
to indicate that the resitals soupled with 
other evidense, circumstantial or otherwise, 
may amount to sufficient proof in sireum- 
atanees that the transactions were bind- 
ing upon the family, Apart, however, from 
the resitala in the deed whieh are 
before us, namely, the resital in the dosu- 
ment of 1894 and in a previous dosument 
of the 13th of June 1888 to whioh the 
1894 dosument refers, there appears to us 
to be really nothing whieh could justify 
us in- holding that this partisular ease falls 
within the ssope of the judgméntof their 
Lordships in the ease above-mentioned. There 
it was held that, in a ease like the present, a 
resital in the dosument is selear evidence of гө» 
presentation to the lender and it was added 
that if the airoumstanees were such as to justify 
&. reasonable belief that an enquiry would 
have sonfirmed the truth of the represents. 
tion then, when proof of aetual enquiry had 
bscome impossible, the reeital, eoupled with 
thesirsamatanses, would be suffieient evidenca 
to support the deed. 

All we have here to rely on are the 
recitale; the othe: airsumstanoes are wanting, 
and, this being so, we have come to the 
eonolusion that the defendant Muhammad 
Shakur has failed to dissharge the burden 
of proof whish lay upon him, that is to 
say, the. burden of showing that the loan 
was advaneed to Sarfarazi Kanwari for a 
purpose whieh was binding upon the property 
and, therefore, upon the reyersioner. 

The result is, that we allow the appeal, 
set aside the desree of the Court below and 
restore the desree of the Oourt of first instanee. 
The plaintiff-appellant is entitled to sosts both 
here and in the Court below, the eosts in this 
Court will inelude fees on the higher soale, 

J.P. 

Appeal allowed. 
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MADRAS HIGH COURT, 

O1vit Revision Petition No, 86 or 1921 

AND 
Civi, Miscentanzous Petition No, 1697 
or 1921, 
September 8, 1921. 
Present :—Sir William Ayling, Kr, 
Officiating Chief Justise, and Mr. 
Justies Odgers. 

In re PALANIKUMARA OHINNAYYA 

GOUNDER— A ocusep — PETITIONER 

Hereditary Village Offices Act (Mad. III of 1805), s, 
7 —HEnquiry by Divisional Officer into Village Muneif's 
conduct— Framing of charges —High Court, juris. 
diction of, to interfere—Civil Procedure Code (Act V 
of 190%), в, 115—Government of India Act, 1915, (6 5 6 
Geo, V, c. 61), s. 107—Letters Patent, (Mad ) cl. 16. 

The High Court has no power to interfero with 
&n order passed by a Revenue Divisional Officer 
in an enquiry under section 7 of the Madras Here- 
ditary Village Offices Aot either under section 118, 
Civil Procedure Code, or section 107 of the Govern. 
ment of India Act, or clause 16 of the Letters 
Patent inasmuch as the Revenue Divisional Officer 
proceeding under the said section is not a Court. 
[р. 569, col 1; р, 571, col 2.) 

Nilmoni Singh v Taranath Mukerjee, 9 O. 296; 12 О, 
І. B, 861: 9 I. A. 1744 6 Shome L, R 180; 4 Sar. Р. C, 
J. 392; 6 Ind. Jur 547; 4 Ind. Deo. (N. s.) 848 (P. C.), 
Chaitan Patjosi Mahapatra v. Kunja Behari Patnaik, 
11 Ind. Cas. 207; 38 О, 882; 16 О, W. N. 862; 
14 О. L. 4. 284; Collector of Thana у. Bhaskar 
Mahadev Sheth, 8 B. 26:5: 4 Ind Deo. (N. sg.) 660; 
Balakrishna Udayar v. Vasudeva Aiyar, 40 Ind Cas. 
650; 40 M. 793; 15 A. L. J. 645; 2 P. L. W. JOL: 33 
M. L. J. 69; 260. L. J. 148; 19 Bom. L, R. 716; 
(1917) M. W, N, 628; 6 L. W. 501; 220. W.N. 50; 
11 Bur. L. T. 48; 44 I. A, 261 (P. O.) and Parama. 
swami Ayyangar v, Alamu Nachiar Ammal 49 Ind, 
Cas, 11; 42 M. 76; 85 М. L.J. 632; 9 L.W., 26; 
(1918) M W N. 107, distinguished, 

Per Ayling, Ofg C. J — The two things required to 
constitute appellate jurisdiction are the existence 
of the relation of superior and inferior Court and 
the power on the part ofthe former to review 
decisions of the latter. An officer acting under 
section 7 of. Madras Act III of 1895 cannot be 
styled a Court subject to the High Court’s Appellate 
Jurisdiction [р. 5.8, col 1.] 

Ix U, B, P. No, 86 or 1921, 

Petition under sestion 115 of Aet V of 1903 
and seetion 107 of the Government of India 
Ast, preferred to the High Oourt praying 
that the eharges framed by the Revenne 
Divisional Offiser, Erode, against the peti. 
tioner on 8th January 1921,and all proeeedings 
before the said О авг eonneeted with those 
eharges may be quashed, 

Ix C. M, P, No, 1697 or 1921, 

Petition praying that in the sirenm. 
stances stated in the affidavit fled therewith, 
the High Oourt will be pleased to commit 
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ihe Revenue Divisional Offiser, Erode, 
for sontempt for disobedienee to the order 
of this Court, dated the 18th February 1921, 
in Civil Revision Petition No. 86 of 1921, 
and to order stay of all further proeeedings 
‘before the said Revenue Divisional Offiser, 
Erode, sonsequent upon his proeeedinge, 
dated the 8th January 1921, pending disposal 
of this petition, , 

FAOTS appear from the judgment. 

Mr, J. O. Adam (Publie Prosesutor), took 
the preliminary objeetion that the High Court 
sould not interfere with the order of the Re- 
venue Divisional Offiser, Erode, either under 
sestion 115, Civil Prosedure Code, or under 

‘the Letters Patent. The Divisional Offieer 
was, making a departmental enquiry into 
the sondust of a Village Ofiser. The aetion 
taken under sestion 7 of Madras Ast ПІ 
of 1895 is not subjest to the revisional 
jurisdietion of the High Court. The Aet 
` ia self eontained and does not provide for 
the High Court's interferense save in ser. 
tain specified matters, 

Mr. Р. O, Seshachartor, for the Patitioner, 
—The prossedings before the Divisional 
Offiser were more in tha nature of erimi- 
nal  proeeedings, The eharges framed 
against petitioner amount to a eriminal 
offense under sestion 171 (c), Indian Penal 
Oode, and no enquiry should be held into 
those sharges before sanction was sacsorded 
under sestion 196, Oriminal Prosedure Code. 

If Madras Aot III of 18.5 purported to 
oust the High Oourt’s powers prior to 
its enastment the Aet itself is ultra vires, 

The High Court oould interfere both 
under sestion 107 of the Government of 
India Act and sestion 16 of the Letters 
Patent, Nilmoni Singh v. Taranath Mukersee 
(1), Ohattan Patosi Mahapatra v. Kunja 
Behari Patnaik (2), The Oollector of Thana 
v. Bhaskar Mahadev Sheth (3), Balakrishna 
Udayar v. Vasudeva Atyer (4) and Parama- 


swami Ayyangar v, Alamu Nachiar Ammal (5). 

(1) 9 О. 295; 12 О. L. R.3614; 91 А. 174; 6 Shome 
L. B, 130; 4 Sar, P. O. J, 392; 6 Ind, Jur. 547; 4 
Ind. Dec. (х. в.) 846 (P. C,). 

(2) 11 Ind. Cas. 207; 88 С. 832; 16 C. W. N. #63; 
14 O. L. J. 284, 

(3) 8 B. 264 4 Ind, Deo. (м, s.) 550. 

(4) 40 Ind. Cas. 650; 40 M. 793; 16 A. L. J. 645; 
2 P.L. W. 101; 83 М. L. J. 89; 26 С, L.J. 143; 19 
Bom, L. R, 715; (1917) M, W. №, 623; 6 L. W. 601; 
(b dt М. 60; 11 Bur. L. Т, 48; 441, A. 261. 

(5) 49 Ind. Cas, 11; 42 M. 76; 35 M, L. 7,612; 9 L. 
W. 26; (1918) M, W, М, 107, 
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JUDGMENT. 


Aruna, Orra. О, J.— Petitioner in this sase 
is the Village Mansif of Sivagiri in Erode 
Taluk and moves us to interfere in revision 
and quash sertain eharges framed against 
him by the Revenue Divisional Offiser of 
Erode, and all proseedings before that 
Offieer eonneeted with the shargas. The 
eharges run as follows :— 

" (1). That you being a Government 
servant, actively associated yourself in the 
movement of поп. so-operation against Govern. 
ment by going with Mr. Е. V. Rama- 
swami Naieker of Erode to the Sivagiri 
shandy on 26th November 1920 and telling 
people there not to vote at the elestions of 
the 30th idem. 

(2) That you dissuaded and prevented 
peoplefrom resording their votes by making 
false representations both in the shandy on 
26th November 1920 and at the polling 
station on 30th November 1920 and that 
the result of voting would involve the increase 
of taxes and the relinquishment of the voters’ 
properties to those in favour of whom the 
votes were recorded, ete." Ў 

Mr. Adam, the Pablie Prosesutor, who 
appears on behalf of Govarnment, takes the 
preliminary objeetion that the proecedings 
ia question are taken under Aet 1IL of 1895, 


‘gestion 7, and that this Court has no jurisdie- 


iion to interfere.! 

The first point for determination is elearly 
the nature of the proseedings. Mr, Sesha- 
shari, who has argued the sase most exhaus- 
tively for the petitioner, eontendr, in the first 
plaee, that they are erimioal; and his main 
ground for revision is, that the faeta sharged 
amount toa eriminal offenee under sestion 
171 (c) of the Indian Penal Code and вап 
only be enquired into on sanction accorded 
under seetion 196 of the Oriminal Prosedure 
Code. This view seems to me to beelearly 
wrong. 

The charges have been framed by the officer 
holding theenquiry as " Revenue Divisional 
Offieer " and in that oapaeity he is undoubt- 
edly entitled under section 7 of Aet III of 
1895 after enquiry, to fine, suspend, dismiss 
or remove the holders of sertain village 
offices (ineluding the offiee of Village Munsif) 
for missonduct, neglest of duty, ineapasity, 
non-residenee or other suffieient sause, Under 
rules framed under sestion 20 of the. same 
Act, he is bound to resord sharges and 
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examine witnesses for and against them. All 
his proeedure in thia ease appears to have been 
gush ag he would have adopted if he were aot- 
ing under -seetion 7.0f Act III of 1895 and I 

. have no doubt whatever.that this is the provi- 
sion of Jaw under whish he purported to ast. 

. Even supposing that the fasts alleged against ~ 
petitioner sonstituted а eriminal offense, which . 
seems to me extremely doubtful, it is 
diffiault to sea how this would be insompa- 

.tible with tbe Revenue Divisional Offiser 
taking setion under sestion 7 of the Aet, 
It must be the diseretion of a Village 
Offiser's superiors to proeeed either by way 
of prosesution or by way of departmental 
aetion under the sestion. 

The nature of the proceedings being thus 
determined, has this Court any power to inter- 
fere in revision P The petition is filed under 
westion 115 of the Civil Prosedure Code 

.and sestion 107 of the Government of India 
‚ Aat, The former is obviously inapplisable. 
Seetion 107 says: " Hash of the High 
Courts has superintendenes over all Courts 
(for the time being: subjest to its appellate 
jurisdietion, " 

Now, жап an Officer noting under section 
7 of Aet JII of 1595 be styled a Court snbjest 
to this Court's appellate jurisdistion ? 

.l4hink not, Appellate jurisdietion no doubt 
ineludes the power to interfere in revision, 
and is not sonfined to eases in whieh the 
law allows a regular .appeal. Ав stated 
by Subramania Iyer, J., Chappan v. Moidin 
. Kutti (6), - the two things required to eon. 
- stitute appellate jurisdiction are the existenae 
.of -the relation of superior and inferior 


‹ 


| Court, and the power,on the part ofthe former, 


toe 


:to review deeisions of the latter. l aooept 
‘this definition but 1 sannot see here either 
the relation or the power. It eannot be 
assumed that every ofiser ехегоіғіга 
statutory powers in this Presidency standa 
to this Court in the relation of an inferior 
Court to a superior, or that we have the 
power to review his deeisions, Madras 
Ast IIT of 1895 is a self-contained Aot whish, 
эз web out inits preamble, purports to provide 
"for the sussession to certain hereditary 
‘Village Offices in the Presideney of Madras; 
for, the hearing and disposal of claims to 
sugh offices or the emoluments annexed 
thereto; for the appointment of persons to 

(8).22 M. 68; 8 M, L. J, 231; 8 Ind, Dec. (x. в.) 49 
(FB) P - - n à 


Yo 
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hold sush offises and the eontrol of ‘the 
holders . thereof; and -for eertain other 
. purposes,” ' 

It sontains provisions dealing with all 
these matters; and plaees the deeisions in 
hands of the Revenue 
Officers under the eontrol of the Board 
of Revenue. The jurisdiction of Civil 
Courts to deside alaims to cfise and 
emoluments is speeifieally barred, exeept 
in ono particular ease, by gestion 21: and 
as regarda orders under eestion 7, with 
whish we are eonserned, sestion 23 pro- 
vides for appeals to the Distriet Colleetor 
or Board of Revenue whose deeision, ` it 
says, "shall be final". I find it impossible 
to hold оп a perusal of the -Ast that the 
Legislature intended that these desisions 
should be subjest to review by the High 
Court. I fail to see how. we have any 
power of interference. 

It has been suggested that if .this be 
so, Аві 111 of 1895 purported to take 
away powers whish. the: High Oourt 
poseessed prior tc its enaetmepnt and to 
that extent is ultra tires, But I ean 
dissover no basis for this, Prior to its enast- 
ment the position of Hereditary Village 
Offiaers was governed by  Regnlation VI 
of 183]; and this Regulation ie, if possible, 
even more explieit than the Aet now in 
foree in placing sush Village Offieers as 
.the petitioner under the exelusive eontrol 
of tbe Revenue Anthorities, Section 7 of 
the Regulation provides that "all other 
persons who hold or may hereafter ‘hold : 
Hereditary Village or other offises in the 
Revenue and Police Dapartments, to whieh 
emolumenta bays been annexed by the 
‘State, shall be under the immediate 
-authority and eontrol of the Collestors of 
the Distrists in whish впоһ ой вәз are 


-established, and shall be liable to suspension 


or removal from ofise for  ineapaeity, 


.meglest of duty, or other just oause, by 


the: orders ‘of the  Colleetore, subjeet in 
every insíanee to the approval of the 
Board of Revenue, and to the sanstion -of the 
Governor-in-Couneil in all eases in whioh. 
he may see fit to interfere," dàt seems to 
me imposeible to aontend that the Collestor’s 
power of sontrol over Village ` Offisers 
under this Regulation was subjeot to . the 
superintendenea of the High Court; and 
I am not aware of any single sase, out 
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of the innumerable eases of dismissal, ete., 
whish must have ossurred under the Regula- 
‚Шоп or under the present Aat, in. whish 
the Court’s interferenee has been invoked. 

Olause 18 of the Letters Patent to 
-whieh Mr, Seshashari has referred us seems 
‘to me to, advanse the ease no. further 
than sestion 107 of the Government of 
India Ast. eo es 

The same learned Vakil has aited two 
eases Nilmont Singh v. Taranath Muker.ee 
(1)' and Ohaitan Paton Mahapatra v. 
Kunja Behari Patnaik (2) arising out of 
the Bengal Rent Resovery Aet (X of 
1859), This Ast, on mueh the same lines 
as our own Madras Aet VIII of 1965, is 
of a very different nature to the one we 
are now  sonsidering. The Rent Oourts 
eonstituted under it prastieally perform the 
functions of Civil Courts in sertain matters: 
And it is suffisisnt for the present purpose 
to quote the words of Norman, J, in 
Bhyrub Ohunder vw. Shama Soondsree Debea 
(7): "It is olear that the Collector's Court 
is a Oourt over whish, at the time of 
ihe passing of the .Charter Ast, the Sudier 
Court possessed appellate jurisdistion; and, 
therefore, it is slear that the 15th sestion 
of the Oliarter Aet gives us а superintend- 
enea over sueh Courts,” 

Neither of the other oases relied on 
[Collector of Thana v. Bhaskar Mahadev 
Sheth (8), Balakrishna Udayor v. Vasudeva 
Aiyar (4) and Paramaswamt Ayyangar v. 
Alamu Nachiar Ammal (5)] appear to me to 
- eonfain anything helpful to petitioner. . 

I must, therefore, hold that the Revenue 
Divisional Offiser proseeding under seetion 7 
of Ast ПІ of 1895 is not а Oourt subjest 
to the superintendenoa of this Court and 
that the revision petition should ba dis. 
missed, 

The subjest matter of Civil Missellaneous 
Petition No. 1697 of 1921 is dealt wish 
in the judgment of my learned brother 
and it seems unnecessary for ше to add 
anything to what he has aaid, 

Ooazs8, J.— This is а petition to 
revise the order of the Revenue Divi. 
sional Offiser, Erode, dated 8th January 
' 1921, wherein certain  "eharges" were 
framed against the Village Munsif of 
Sivagiri, lt is first seontended that this 
is & eriminal matter and falls within the 

(7) 6 W, В. Act X. Rul; 68, 
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“sorrupt prastises’ sestions added to the 
Indian Penal Code: by Ast XXXIX of 
1920, and that the Revenue Divisional 
Offiser was ultra vires ав no sanetion for the 
proseedings had been obtained under 
sestion 196, Oriminal Prooedure Code 
Toe sections of the Indian Penal Ооде 
relied оп are 171 (c) and 171 (у) 
Sesondly, it is aontended that, even if it 
is not .a oriminal matter, we ought to 
interfere under, either reetion 115, О 
Procedure Code, sestion 107 of the Govern. 
ment of India Ast, or elause 16 of tha ` 
Letters Patent, The frst sonsideration 
therefore, is, Is this a eriminal matter? 
As the Judge who admitted the petition 
when this was the only ground presented 
I must eonfess that, ab first, I thought 
it might provë’ to be so, The sharges ara 
set forth in‘ detail and the Revenne 
Divisional Officer is also a First Class 
Magistrate. There is ground 
that the matter was presented in such a 
form as to bave the sppesrange of a 
sriminal matter and the learned Vakil 
who appeared naturally did nothing in 
argument to detrast from this, The вор. 
tention оп the other side ir, that this ig 
a purely departmental enqniry into the 
sonduet of the Village Munsif, The во ealled 
"oharges" are as follows: 
- "(1) That yon, being a Government servant. 
actively aesooiated yourself in the müva: 
ment of non-to-operation against Govern. 
ment by going with Mr, E. V, Rama. 
swami Naieker of Erode to the Sivagiri 
shandy on 26th November 1920 and 
telling people there not to vote at the 
elestions of the 30th idem. 

“(4) That you dissuaded and prevented 
people from resording their votes by 
making false representations both in the 
shandy on 26th November 1920 and at the 
polling station on 30th November 1920 that 
the result of voting would involve the inorease 
of taxes and the relinquishment of the 
voters" properties to those in favour of whom 
the votes were resorded, ete,” - 

Are these within sestion 171 
171 (f), Indian Penal Code? n? Hes 
sharge is simply ‘telling people not 


for saying 


| to 
vote ;’ the sesond is ‘false representations! 
as to inerease of taxation and sonfisoation of 


properly. I gravely doubt if either of 
inter. 
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ferenea with free exersise of  elestoral 
rights so as to eonstitute the offenes of 
undue inflüense at an elestion for whieh 
punishment ie preseribed in sestion 171 (f). 
Under, the English Statute (on whieh pre- 
sumably the new sestions of the Indian 
Penal Code are modelled) 46 and 47 
Vist, Chapter 51, sestion 2, the following 
persons are guilty of uadue influenee: 

(1) Every person who directly or indirest. 
ly, by himself or by any other person on 
his behalf, makes use of or threatens to 
make use of any foros, violense or res. 
traint, or inflists or threatens to inflict, by 
himself or by any other person, any 
temporal or spiritual injury, damage, harm 
or loss upon or against any person in 
order to induse ог compel воз person 
to vote or refrain from voting, or on 
assount of sush person having votes or 
refrained from voting at any elestion; and 

(2) Every person who by abdustion, duress, 
or any fraudulent devies or sontrivanes 
sussecds in impeding or preventing the 
free exersise of the franchise of any elestor, 
or thereby susseeds in compelling, in. 
dusing or prevailing apon any eleetor either 
to give or refrain from giving his vote at 
any eleetion. 

1 think, therefore, upon further sonsidera- 
tion, that neither of there eo-ealled eharges 
woald fall within the  misshief of ses- 
tion 171 (c). There is, however, an almost 
elearer ground for distinetion, The peti. 
tioner is a Village Mansif, and is as sash 
amenable to the Hereditary Village 
Officers’ Aot (Madras Aot Ш of 
1895). Section 7 of that Ast provides 
that the Oollestor may after enquiry fine, 
suspend, dismiss or remove the holder of 
any of the о зев forming alass (1) in sea- 
tion З (of whieh the Village Munsif is 
one) for missondust, neglest of daty, ог 
insapaeity or non-residense or for any 
other suffaient eauso. Section 2) of the 
Ast provides that the Board of Revenus may 
make rules for (inter alia) the holding . of 
enquiries under section 7 and the hearing 
of appeals under ssotion 24. This last 
sastion provides for an appeal from the order 
of a Collestor under sestion 7 to the 
Distrie& Colleetor and if the latter passed 
the order appealed from, to the Board of 
Revenue. “Тһе decision, on sppeal, of the 
Distrie& Colleotor or the Board of Revenue, 
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as the ease may be, shall be final.’ The 
Board of Revenue made rules under 
sestion 7 and they are published in the 


Fort Saint George Gazette of 28th Jana 
1898. The rules perhaps rather  unneses- 
sarily insorporate eartain legal terms familiar 
to us in sriminal proseedings ineluding 
the use of the work “sharges”. 

Oa the whole, I hava ama to ths eon: 
elusion, having regard to the above and 
to the fact that the offiser purported to 
aot as Revenue Divisional Offiser, that 
this was a departmental enquiry under 
Madras Ast IIL of 1895, and was, there. 
fore, not a eriminal proeseding. This 
being then a sivil matter, have we any 
jurisdietion to interfere? We alearly have 
none ander sestion 115, Civil Prooedara 
Code, and this was not seriously pressed 
by Mr. V. O. Seshaehari for the petitioner, 
His sontention was that we eould interfere 
under sestion 107 of the Government of 
India Ast and elause 16 of the Lettera 


Patent. The former gives eash High 
Oourt ‘auperintendense over all Courts 
for the time being  subjest to its 


appellate jurisdistion,’ and the question 
arises as to whether a Revenue Offiser acting 
under sestion 7 of Ав IIL of 18935 
in subjest to our appellate jurisdistion, As 
laid down by Subramania Iyer, J, in Chappin 
v. Moidin Rutti (6) “‘appallate joriadietion’ 
means ‘the power of a auperior Court! to 
réview the .desision of an inferior Oourt ". 
Here the two things “whieh dre required to 
constitute appellate  jurisdiebion ara the 
existenes of the relation of superior and 
inferior Court and the power on the part of 
the former to review desisions of the latter, 
Is there sueh a relation here? lt is elear 
thata Colleator dealing with matters under 
the Rant Resovery Aet is not in sush relation 
in Madras Pelli Periya Mira v. Moidin Padsha 
(3), Appandai v. Srihari- Jeishi (9) and 
Venkatanarasimha Naidu v. Suranna (10) , In 
Nilmont Singh v. Taranath Muherjee (1) the 
Privy Couneil slearly states that the prosess 
under eonsideration was not the trial of any 
question regardivg rent, but that the Ast in 
question (X of 1859) went beyond the trial 
of sush questions and provided for the exeou: 


18) 9 M. 332; 3 Ind. Dec. (м. s.) 627. 
(9) 16 M. 451; 6 Ind. Dec. (N. в.) 1020. 
(10) 17 M, 298; 6 Ind. Deo, (н, s ) 206, 


, Vol, LXVI] 
PALANIEUMARA OSINNAYYÀ GOUXDER, In re, 


tion of desrees ; and it is also elear that the 
Colleator's Court is a Court over whish at 
the time of the passing of the Oharter 
Ast the Sudder Court possesssd appellate 
jurisdiction and that seetion 15 of the 
Oharter Ast gavathe Oalentta High Court 
Buparintendenea over sush Courts, Sae 
Norman, J., in Bhyrub Ohunder v. Shama 
Soonderee Debea (7), The Aotdealt with by 
the Privy Oounsil in this oase was of a vary 
diferant nature to the one under sonsidera- 
tion here, and, as already stated, it has been 
held here that the proposition doss not 
apply to ths Rant Resovery Ast in Madras, 

The ‘relation’ thos being found not to 
exist, does the 'power' exist? The answer is, 
as pointed out by my Lord, that the Ast in 
question (III of 1825) is  self.eontainei. 
Thera is no appeal beyond the Distrist 
Collestor or the Board of Ravanne as stated 
above, save in one solitary instanas (ssotion 
91) ` апа on one solitary ground, viz., on the 
ground of want of jurisdistion basause no 
emoluments appertain to the Village Offiser 
in гӧзрев of whieh the suit is brought, It 
was thus obviously the intention of the 
Legislature that the Civil Courts should, 
save in the ease under section 21, not 
interfere. The sontention raised on this is 
that the Ast is ultra vires of the local 
Legislature and that it Had no power to 
displaee the power of superintendenss of the 
High Ocurt, But ifthe High Court never 
had such power on the ground that the 
relation of superior and inferior Court did 
.notin this instanse exist, the Ао cannot 
have taken it away. Farther, the previous 
Regulation (VI of 1831) relating to village 
offises deslares in its preamble "whereas—it 
is nesessary to provide that no elaim to sush 
offisss, or to any of the emoluments annexed 
thereto, shall be cognizable by the 
Ordinary Courts of Judicature, and to render 
all sush claims adjudieable to exelusively by 
the offisers of Government in the Revenue 
Department,” ets. Seetion 6 provides that 
the orders of the Board of Revenue shall 
be final and sonelusive. See also section 7. 
The provisions of the Regalation will thus 
be seen to be even more unsquivosal than 
moat of the sestions in the Ast. No ease 
has been brought to our notise where the 
sontention of ultra vires either under the 
Regulation or the existing Aet has been 
raised or desided, and disposal under both 
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[must have been and must still bo of very 
frequent oesurrenee. With regard to clause 
16 of the Letters Patent, I do not think the 
ease for the petitioner san be sarried further 
under that—as I have already stated my 
reasons for holding that the Colleator is not 
subjeat to the superintendenee of the High 
Court in matters arising out of Ast III of 
1895. 

In Balakrishna Udayar v, Vaswieva Atyar (4) 
it was held that, under the provisions of Aet 
XX of 1803, seation 10, the Civil Court (in 
this ease the Colleotor) exersised its powers 
asa Court of law not merely as a persona 
designata, Paramaswami Ayyangar v. Alamu 
Nachiar Ammal (5) held that where a 
Revenue Court had dealt with a question of 
suscession under the Madras Estates Land Ast 
without taking evidense, the High Oourt 
sould revise the order under sestion 115, 
Civil Procedure Code, as that aeetion had 
been made applisable to proseedings in 
Revenue Courts under that partisular Aot by 
section 192 ofthat Act. 

Neither of these sares cesided on the 
provisions of Asts widely differing from the 
one under diseussion can help the petitioner's 
ense. 

I am, therefore, of opinion that this is a 
matter in whieh we have no power to revise 
the proseeding of the Revenue Divisional 
Ofiser and I would dismiss the peti- 
tion. 

There is, further, a motion to eommit the 
Revenue Divisional Offiaer, Erode, for son. 
tempt for refusing to forward the reeords 
in this ease. The revision petition was 
admitted by me on 18th Febrnary | 591 and 
on 21st February , 921 the office salled for 
the récord under sestion 115, Civil Prosednre 
Code. The Colleetor to whom the Revenue 
Divisional Offiser forwarded this QOourt's 
notiee salling for the resords, réplied on 3rd 
Mareh 1921 as follows:— “There has been по 
desision to enable sestion 115 of the Ooda of 
Civil Procedure to'be applied, nor does the 
notise quote the number of the desres or order 
to whish it purports to refer. I, therefore, 
return it." 

On 11th Maroh 1921 the о ее again ealled 
for the papers and specified the order referred 
to, This was simply endorsed by the Colles. 
tor under date 20th Mareh 1921 as 
follows:— Returned, There has been ns 
deeision t) make seetion 115, Oliyil Pro- 
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wedure Code. applisable." The matter, if 
any, is a sivil eontempt and there is 
authority to show that it makes no differenes 
- if the order salling for the resords is wrong 
i. в. that it has eventoally baen held by us 
that seetion.:115 Civil Proeedure Uode does 
not apply. That this was hardly self- 
evident is witnessed by the long and learned 
arguments addressed to us and by our detailed 
judgments in this ease. The question of 
eontempt was not seriously argued and I do 
not propose, under the eirsumstanoes, to go 
into the question further than to set ont the 
facts ss L hava done above and to observe 
that the letter and endorsement of the 
Wollestor were neither eourteous nor respeet- 
fol to this Court and that the attention of 
Government will ba drawn t» the matter. 
M, O, P, 
Petitions diamissed, 





ALLAHABAD HIGH OOURT. 
Figs Oivin APPEAL FROM Orper No. 212 
or 1921. 

.April 7, 1922, 

Present :—Mr. Justice Rafique and 

Mr, Justiee Piggott. 
BASDEO RAI 4ND ANOTHER— 
PLAINTIFFS — ÁPPELLANIS 

‚ VEN SUS 

| АТ. D5¥EXDANT—ResPoNDENT. 
JHAGBOD put based on custom— Custom not 
proved— Appeal — Plaintiff entitled to succeed on basis 
of conti act-—Remand— Procedure, 


Where a suit for pre-emption filed on the basis 
of custom fails for want of proof of custom and an 
Appellate Court considers that the case might 
succeed on the basis of contract, it should not 
record a finding to the effect that the contract of 
pre-emption stood proved as between the parties, 
but should remand the case to the first Court for 
trial with permission to the plaintiff to amend the 
plaint basing his claim on ground of contract. 


Appeal from an order of the Additional . 


Subordinate Judge, Basti, dated the 2nd 
June 1921. 
Mr. Р. Г. Banerjs, for the Appellante, 
JUDGMENT.—This appeal is from an 
order of remard made by the lower Appellate 
Gout under Order XLI, role 23. It appears 
that Munna Rai ezeeuted a deed of sale in 
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favour of Basdeo Rai and Sat Narain Hai in 
respest of sertain immoveable property. 
Jhagroo Rai sued to recover the said property 
by rightof pre.emption, Jhagrooslleged in 
his plaint that a sustom of рге emption 
obtained in the village in whish the property 
in dispute was situate and that be, being a so- 
Sharer, had a preferential right over the 
vendees who were strangers. The Court of 
first instanes found that tke allegation of 
sustom allegsd inthe plaint had not been 
proved. The elaim was acsordingly dismiss. 
ed. On appeal by the pre-emptor it was 
behalf, though no sush 
ground was taken in the memorandum of 


appeal, that inasmueh as there was а men- 


tion of pre-emption in the z1mima khewat, the 
pre-emptor was still entitled to sussead, if not 
on the ground of eustom, at least on the 
ground of eontraet. The lower Appellate 
Oourt aeseded to tbe aontention and setting 
aside the deeree remanded the sase fcr trial 
on the merite, The vandees in appeal to this 
Oourt shallenge the order of remand and 
ecntend that the lower Appellate Oourt 
should not have scespted the sontention of 
the pre-emptor, and if it did, it should have 
remanded the ease to the Court of first 
instanee diresting the amendment of tha 
plaint and the framing of an issue with 
regard to the alleged sontraast of pre-emption 
and then ће ease should have been disposed 
of, In support of his sontention the learned 
Conneel for the vendees refers us to the case of 
Ram Gharib Tewari v. Shankar Tewari (1). 
The ease relied проп bg the appellants be- 
fore us dces rot bear out the sontentinn for 
them toa certain extent, In that ease the 
first Appellate Court had deereed the slaim 
of the pre.emptor holding that thovgh he 
Ład failed to prove the alleged eustom cf 
pre-emption yet the шай ul arz sould Бе 
eonstrued to contain a sontrast of anatom 
and as the period of the wajtb-ul-arz bad not 
expired the sontract would be sonsidered to 
be still in forse. The fasts of the present 
sace-are slightly different, In the present 
ease tke lower Appellate Conrt has not 
decreed the elaim of the pre-emptor on the 
basis of eontraet but has only remarded the 
ease to the first Court for trial on the 
merits, We, however, thirk that the 
sontention cf the appellants is во far oorrest 


(1) 65 Ind. Cas, 242; 20 А, L, J. 15, 
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that the lower Appellate Court should not 
have resorded a finding to the effeet that 
the aontrast of pre-emption stood proved as 
between the parties, If the lower Appellate 
Court was inclined to think that the paper, 
upon whish the, plaintiff pre-emptor relied, 
evidensed а sontraet and that that contrast 
was still in forae at the time that the disputed 
sale was made and the present suit instituted, 
the plaintiff pre.emptor should have been 
allowed to amend his plaint and the case 
should have been remanded for trial on the 
amended plaint. We, therefore, allow the 
appeal and modify the order of the Court 
below to this extent that the ease will go 
bask to the first Court for trial with 
' permission to the plaintiff pre emptor to 
amend his plaint basing his olaim on the 
ground of oontraot, 
would, of aourse, be allowed to urge their 
defense to the new plea and to give evidenee 
if they think it necessary. With this modi- 
fisation the  deeree of the first Court ів 
affirmed, Аз to costs, we think the sosta 
should abide the event ineluding fees in this 
Court on the higher вва1е, 


HP Appeal allowed, 


LOWER BURMA OHIEF COURT. 
First Отуп AppzaL No. 21 оғ 1920. 
May 31, 1921. 

Present :— Mr. Justioe Robinson, Chief 
Judge, and Mr, Justiss Duskworth, 
MA NYUN SBIN—A»rzLLANT 
versus 
MAUNG ОНАМ MYA AND ANOTHER— 


RESPONDENTS, 

Buddhist Law—Adoption—Kittima adopted son 
entering priesthood Return to civil life—Adoption, 
how affected. 

Under the Buddhist Law, when a kittéma adopted 
son enters the Buddhist Priesthood, he completely 
gevers himself from all rights to inherit, and from 
all family ties, іп the family of his adoptive parents, 
and on hia re-entering civil life he would not ipso 
facto be entitled to resume the position and rights 
he might have been possessed of before, although 
it ig open to the adoptive parents to again adopt 
him as their kittima son, and if he is received back 
in his home on theold status with the obvious 
intention that he should resume his old position as 
adopted son and heir, the years spent in the priest- 
hood would not in any way affect his right to 
pera estate of hig adoptive parents, [p. 577, 
col 1, 
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Appeal against the judgment of Mr. 
Rigg, J., on the Original Side. 

Mr, Higinbotham, for the Appellant, 

Mr. Leach, for tbe Respondents. 

JUDGMENT. 

Docxworta, J.— This is an appeal from 
ilie desision of the learned Judge оп the 
Original Side of this Court, 

The seaond respondent, Ma Ma Gyi, is the 
widow of one Maung Ba Than. In the 
suit it was elaimed that this Maung Ba 
Than was а kiliima son of U Phoo and Ma 
Ywet, both deceased, First respondent, 
Maung Chan Mya, is the assignee of the 
interest of Maung Ba Than in the estate 
of Ma Ywet. Ma Nyun Sein, the appel. 
lant, is the grand-daughter of Ma Ywat 
by a previous marriage of hers with Ko 
Po Sin, In the Court of first instanee Maung 
Ba Than was himself joint plaintiff with 
Maung Chan Mys, but he died pending 
the suit, and he is now respresented by Ma 
Ma Gyi. 

The suit is one for the administration of 
the estate of Ma Ywet, who died on Sth 
January 1918, and for a deelaration that 
Maung Ba Thanis her sole heir as the 
мита adopted son of her and her deoesased 
husband, U Phoo. 

Ma Nyun Sein denied that Maurg Ba Than 
was ever adopted by U Phoo and Ma Ywet. 
and she elaimed to be the sole heir entitled 
to inherit. It was further sontended that 
even if Ba Than had been adopted by 
U Phoo and Ma Ywet, he lost all his rights 
ав their heir by beeoming a Rahan and aone 


tinuing as sueh for several years, 


Four issues were framed by the learned 
judge on the Original Side and he decided 
that Ba Than was the adopted Ата son of 
U Phoo and Ma Y wet ; that he did not entire: 
ly exelude Ma Nyun Sein as grand-daughter 
of Ma Ywet from inheriting; that the said 
Ma Nyun Sein was entitled to a one-fourth 
share of the estate; and that the faet that 
Ba Than had entered the Buddhist Priest- 
hood fora time did not exelude him from 
his rights as heir of Ma Ywet. Against this 
desision Ma Nyun Sein has appealed, She haa 
really raised only two points, firstly, that, as, 
admittedly, there was no publie seremony of 
adoption, the learned Judge erred in holding 
on the evidence that Ba Than was adopted 
with a view to inherif, and, sesondly, that Ba 
Than, by bezeming a Rahan nnd continuing 
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in the religious life for several years, severed 
all ties with the seenlar world and sanselled 
the adoption, if any sueh adoption had taken 
plaso, and that there is no evidenee of any 
fresh adoption by either U Phoo or Ma Y wet 
after he had left the priesthood, 

Oross-objestions were filed by the re- 


spondeuts Maung Ohan Mya and Ma Ma Gyi, 


in respeot of the finding that Ma Nyun Sein 
was entitled to a one-fourth share in the 
estate. They eontend that the learned Judge 
on the Original Side should have desided that 
the appellant was only entitled to one-eighth 
share in the said estate, There are thus 
really only three points to be desided in this 
appeal, vis :— 

1. As to the adoption of Ba Than, 

2, Asto whether, if adopted, his position 
as an heir was destroyed by his entering the 
monastis life for a time, and 

3, As to whether, in the event of his 
being held still to be an heir, the appellant, 
Ma Nyun Sein, should get a one-fourth ora 
one eighth share in the estate, 

In regard to the first point, viz, the adop- 
tion of Maung Ba Than, there is, in my 
opinion, в great deal of evidence to support 
it, Assording to this evidenee, there was no 
publie eeremony of adoption, but the evidence 
of what may be styled habit and repute is, 
in my opinion, very strong indeed. There oan 
be no doubt that Ba Than was received into 
the house of U Phoo and Ma Ywet when he 
was some five ог six years cf age, His 
mother, a Burmese woman, had died when he 


was still an infant, and he had been left to be. 
looked after by Ma The U, sister of Ma Hnin, 


U, who used to visit Ma Ywet’s house in her 
sapasity as в bazar seller. Ba Than appears 
to have gone there too. 
little boy and, after some time, it is elear 
that he lived permanently with U Phoo and 
Ma Ywet at their own house. It is not eer- 
tain when Ba Than’s father, who wasa Shan, 


died, but it is apparent that from the time he 


entered the house of U Plioo and Ma Y wet, 
his relations with his own family and guar- 
dians were sompletely severed. He sontinu- 
pd to live in U Phoo’s house and was brought 
up by him right up to the time when he 


entered the priesthood in fulfilment of a vow,’ 


and again for several years aftér he had 
given up his monastis life. I might here 
point out that Ma Nyun Sein’s ease is that Ba 
Fhan, though he permanently resided with 
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U Phoo and Ma Ywet, was kept there as a 
mere menial servant. I think it will he elear 
that the evidense as to his position in the 
house renders it impossible to hold that sush 
wasthe case. Maung Kyaw Zan, the twelfth > 
witness for the defense, who, to my mind, 
appears to be largely responsible for the line 
taken by the defense in this ease, was bound 
to admit that Ba Than was sertainly more 
than a menial and describes him as being 

"something like a manager. U Phoo and: 
Ma Y wet paid for the expenses of Ba Than’s 
sshooling, and for his shínpyu aeremony, and. 
there is evidenee that after U Phoo's death, 
when Ma Y wet and Ba Than were quarrelling 
about his right to claim a oue-fourth share of 
the estate as orassa, she offered to’ pay the 
expenses of his marriage. 


U Shwe Zin, fifth plaintiff witness, states 
that U Phoo gave his own name as father of 
Maung Ba Than when he brought him to his 
sehool, 

Ko Po Sin, the fourth witness for plaintiff, 
states that U Phoo and Ma Ywet told him 
that they had adopted Ba Than, and that it 
was generally reputed in the quarter that he 
had been adopted with a view to inherit. 
This witness, Ko Po Sin, had known id 
parties for seventeen years. 


Ma Thaw, the third plaintiff witness, is 
Maung Chan Mya’s wife, but she was related 
to Ma Y wet. She definitely states that both 
Ma Ywet and U Phoo told her that Ba Than 
was their adopted son, and had been adopted 
with & view to inherit. She also states that 
there was general repute in the quarter to 
this effect, This witness used to live with 
Ma Ywet after the latter’s marriage with 
U Phoo and she sontinued on intimate visit» 
ing terms with tha family. She states 
further that Ba Than’s position in the housa 
was that of the son- and not of a servant— 
that when he was young, he slept with Ma 
Y wet and U Phoo, and that when he was siek 
U Phoo and Ma Y wet used to look after him. 
There isa great deal ‘of sorroboration of her 
evidence in the statement of Ko Po Sin 
already referred to. U Pe is a trader and, 
aeoording to his evidenee, U Phoo told him 
that Ba Than was adopted with a view to 
inherit. He says that Ba Than was reputed 
in the quarter to be U Phoo’s adopted son, 
and that Ba Than was regarded as U Phoo's 
воп, Ў 


Vel, LXVI] INDIAN 
MA NYUN SEIN €, MAUSG ОНАН MYA, 
The learned Jadge on the Original Side 
' has expressed some doubts as regards this 
evidense of U Pe, on the ground that it was 
unlikely that U Phoo would have made sush 
a statement on the oesasion of a mere 
quarrel between Ba Than and U Pe's son, but 
after reading the evidenae in question, I see 
no reason to doubt the statement. It -was 
quite natural for U Pe when his own son had 
had а quarral with another boy to find out the 
social status and antesedents of his son's 
antagonist, 1 think it was a natural aetion 
on the part of a parent, and that, in order to 
re-assure U Pe, U Phoo may very well bave. 
told him that the boy was his adopted son 


and that he had adopted him as his 
heir, 
Maung Po Gaung, Inspestor of Poliee, 


speaks of the reputation of Ba Than in the. 
quarter as the adopted son and heir of U 

Phoo and Ma Ywet. He goes further and. 
saya that Ma Ywet told him that Ba Than 

was her son and adds that before he aame to` 
know Ba Than personally, U Phoo had told 

him that they had an adopted son, 

The. evidence of U Tha Nyo (Honorary 
Magistrate), U Tun Lin, Ma The Bwin, Ma 
Lon Tin and Minus corroborates in so far as 
to show that they looked upon Ba Than as an 
adopted son, while Tha Nyo, Ma The Bwin 
and Ma Lon Tin depose that they were told. 
by U Phoo and Ma Y wet that Ba Than was 
an adopted sop. U Tun Lin states that Ba 
Than addressed U Phoo as father and that 
both U Phoo and Ma Ywet addressed him as 
Son, He adds that Maung Ba Than took his 
meals with Ma Y wet and U Phoo. Farther, 
from the evidense of U Tun Lin, Ma The 
Bwin апа Minus, ibis apparent that from the 
general way in which Ba Than was treated 
by U Phoo and Ma Ywet or spoken of by 
them, they looked upon him as adopted with 
a view to inherit. 

On the side of the defense, the evidenee of 
Ma Nyun Sein, her husband Maung Ba Yin, 
Ma Pwa and Po Hlaing is interested and, as 
the learned Judge below said, they are 
all more or less eoneerned with the devo- 
lution of the property in favour of Ma Nyun 
Sein. 

The evidense of Po Thit, the fifth defence 
witness, is quite unreliable, for it has been 
proved that he committed pérjury in denying 
sonvistions of sriminal offenses and that he 
was under Polise supervision, Ma Ka Doe and. 
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Ma Ma Gyi have given the most diserepant 
evidense on all material points. Mahomed 
Dawood’s evidense is not to be relied 
upon, He was putin the witness-box to prove 
that Ba Than worked under him painting 
signboards for about a year after he had left 
the monastery. It is suffisient to say that Ba 
Than sould not have worked for him at the 
period stated, as he was then living with 
U Phoo. further, he admits that his 
own work and profits had been greatly 
diminished by the War, and it is, to say the 
least, unlikely that he would engage & man 
to assist him at sueh a time, He also ad» 
mitted that Ba Than was the only man whom 
he had ever taken as an assistant. 

The defenee witnesses attempt to explain 
Ba Than’s return to U Phoo’s house after he 
left the monastery by saying that there was 
a fear that Ba Aye’s ghost might haunt U 
Phoo’s house. Not only is this a farcieal 
story but it is sontradieted by the evidence 
of Pleader. Kyaw Zan. This witness says 
that the sole reason why Bi Than did not 
return at onea from the monastery to U 
Phoo's housse was on aesount of some quarrel 
whieh was soon settled, Ba Than then 
returning to his old home. 

I consider that the position of Ba Than in 
the house of ‘UT Phoo and Ma Ywet was 
entirely inconsistent with ,his having been a 
servant, and that the only reasonable ex. 
planation is, that he was their adopted son, 
and, inasmueh as they had no son of 
theirown, an adopted son with a view to 
inherit, 

I have not referred at any length to the 
position of Maung Ba Than after he gave up 
monastie life, beeause I shall deal with it in 
my remarks on the seeoud question arising in 
this appeal, 

In regard to the second question, viz, ав 
to whether Ba Than forfeited his rights as 
an heir by beeoming a Monk and continuing 
so for several years, the point is not an easy 
one, besause learned Counsel on both sides 
have been unable to put before ma any 
decisions in the Courts or any Dhammathata 
whieh really bear upon the question, and, 
in spite of a diligent searsh, І have been 
unable to find any authority direet]y bearing 
on the matter, 

Ilt is proved, I think, that when Ba Than 
was lying siek with plague at about the aga 
of 20 years, he madelfa vow that if he 
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recovered from his malady he would basome 
a Monk and devote his: life and energies to 
religion, Іа due oourse he retovered and 
exrried out hia vow, in so far that he entered 
the priesthood, На remained а Monk for 
а period whisb is deseribsd' in the evidensa 
as from three to seven ог, af the most. sight 
years, His adoptive father, U .Phoo, was 
а ward-headman in Rangoon, -who would 
naturally ba a well-known personage in the 
neighbourhood, There is every reason to 
believe that U Phoo and Ma Ywet paid the 
expenses of his ordination, and that all the 
time during whish he was а Monk they 
regarded him as still their son so far аз due 
religious obsérvanse' permitted. It. is very 
Bigniüsant that when Maung Bi Than 
took up monastis life, U Phoo and Ma Y wet 
adopted another son named Ba Aye. It 
is pretty olear that it was on Ba Aye's decease 
mome years later that-Ba Than left the 


iesthood and, after в very short interval,. 
Foioined U Phóo and Ma Ywet. in his old 


home. 

The evidense shows beyond all reasonable 
doubt that he not only took up Мв life in 
the family from where he had left it, but 
that his position was in many ways improved, 
There are two dosuments on the resord, 
Exhibits D and E, in the latter. of ‘whieh Ba 


\ 


Than is spoken of ав the son of U Phoo. ' 


There is no doubt, in aonneation with | thess 
documents, whieh are dated in the year 
1914, that U Phoo who paid the sonsideration 
inoney permitted Maung Ba Than a name to 
appear publiely as his son. This was sub. 
sequent to Ba Than leaving the monasito 
life, Farther, there is evidence that Maung 
Ba Than managed tbe theatrisal business 
of U. Phoo and Ma Ywet, and after U 
Phoo's descase in 1917 Ba Than .sompletely 
inanaged tha pwè business, Further, some 
ten days after U Phoo’s decease, Ba Than 
was appointed, in sussession to him, ward. 
headman of the quarter. Inspestor Po 
Gaung himself resommended Ba Than, aa 
U Phoo’s sueasssor, stating that he was his 
воп and, as sueh, best entitled to sucesed bis 
father. At this time there was not yet any 
dispute about the suscession to U Phoo’s 
astate, and I agree with the learned Judge 
ori the Original Side that this fast must have 
been well known to Ma Ywet who lived in 
the same house as Ba Than, Then there 
xia) no donbt that about two months before 
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Ma Y wot's death, she and Ma Nyun Sein had 
quarrelled about some sovaraigna and soma 
jewallery of whieh Mi Nyan Sain was іа · 
possession, and that after this quarral 
plaintiff's witnesses, Tha Nyo and Po Sia, : 
ваще. апі iaterviewed the parties Tha - 
Nyo isa well-known man and was believad 
implicitly by the learaed Judga below, and, 
after perusing Таъ Nyo'a evidenas, [ ssa no 
raason whatever to doubt him Не has 
evidently asted on more than one ossasion 
as an intervansr in the. disputes of thia: 
family, -Tha most important point in бәп. 
neslion with this qaarral is. that during 
the eonversation whish took plase batwaen 
U Tha Nyo and Ma Y wot the latter stated that 
she sould not permit her grand-daughter: to: 
Көөр all this property bseause she had already 
givenher Rs, 10,000 and there was а aon whose’ 
interests -she had still to  eonsider, In: 
answer to further questions, Ma Y wet deslar- 
ed that Ba Than was this son, and that he had: 
been adopted withthe iatention of his basoming 
their heir, Thissonveraation took plase approxi- 
mately thres hours after alteroation between: 
Ma Nyon Sein and Ma Y wet. This unfor- 
tunate quarrel .betwesn Ma Y wet and Ma 
Nyun Sein appears t) have gong on during- 
the latter half: of Novembsr and up to” the 
27th of Desember, when Minus sent в: 
letter to Ma Y wet on Ba Than’s bohall, 
slaiming his quarter share of the property 
belonging to U Paoo’s estate, oa the ground. 
that he was the orassa son, There san be 
no doubt that Ma Y wat ressivad thisletter. 
Witness U Tun Lin deposes that she brought 
aome sush letter. to him and.told him to tell 
Ba Than not to ask for higinheritanse then, ` 
ai she had already  given,s. share to Ma 
Nyun Sein, and he wonld gat all ths prop- 
erty at hor death, Pleader Maung -Kyaw 
Zan. wrota a reply on the 3ed January, 
Exhibit 8, whieh, in my opinion, was the 
forarnnner. of the defensa іп the present 
guit, Farther, Kyaw Zan atates. that Ba 
Than same to him the naxt day (that would 
bə the 4th January), and informed him 
that matters had baen settled amieably. 
Kyaw .Zan oontends that he is ignoraat of 
the terms of that ssttlemant, bat Minus 
States that they wera that Ba Than. should 
have Hs. 1,500 instead of Bs. 3,000 whish ha 
was asking for, and that Ma Y wat. told 
Ba Than noi to troubla har any more as 
bs would obtain all har propiriy on hep 
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desease. Oa the 6th of January Ma Ywet 
diel. After her death thera san be no 


doubt that U Tha Nyo sent for Ba Than 
at Ma Nyun Ssin's request, aud that 


io: his: presenas (here. was: a meeting 
Ubatweon Ma Pwa, Ma Nyun Sein and Ba 
Than. There ean be no question that this 


interview referred to a division. of Ma 
Ywet's estate, U Tha Nyo deposes that Ma 
Nyon Sein asked him to divide the property 
equally between her and Bà Thau. Ma 
Nyun Sein sontends that the objest of 
this interview was to obtain property from 
Ma Thaw, but she does not explain why, if 
that was so, U Tha Nyo should have 
written the letter, Exhibit 1, to Maung Ba 
Than. 

- І agree with the learned Judge below in 
aesopting U Tha Nyo's version of this story 
and ‘in thinking that the reason for Ma 
Nyun Sein’s visit to U Tha Nyo was, that 
she feared that Ba Than, as the adopted 
son,- would elaim ‘the ‘whole estate, and 
she desired Tha Nyo to make an equal 
division. 

I have gone into these faeta in some detail, 
'besause it is my opinion that on entering the 
‘priesthood, Maung Ba Than must be held 
to have severed himself ‘from all rights to 
inherit and from all family ties, I some to this 
eonclusion after reading the Fall Bench ease of 
Maung Shwe Ton v. Maung Tun Lin (1), and 

грање 175 of Mr. May Oang’s Barman Buddhist 
Law. itis shown that, before the outbreak 
of the great European War, Maung Ba 
Than had left ‘the monastery and had 
‘re-joined bis family as an ordinary member 
of sosiety. The Burmese expression for leay- 
ing the monastio life is " Lu T' wet," viz, to 
some out aman. lexpressly wish to avoid 
attempting to deside the question of whether 
in sueh a ease a new ceremony of adoption is 
певеввату. What I do wish to say is that in 
this ease the evidenee, which I have detailed 
above, shows that Ba Than was reseived 
bask in his home on the old status and that 
the obvious intention was that һе: should 
resume his old position as adopted son and 
heir. It appears to-me that the real 
reason for his leaving the monastery was 
that the old folk desired to have him 
about the house ds а son, sinsa they 
had’ lost Ba Aye, whom they adopted 

(1) 49 Ind. Cas. өт. B, R- aay и Bur, i Т, 
161 (F; B.) 
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when Ba Than besame a monk, I think 
there вап be.no doubt from the evidense 
that he mnst ba held to have resumed his 
old position of Aiiíima son and that the 
years spent in ths monastery have not in 
his ease in any way affested his right to in. 
herit the estate of Ma Y wet, 

In regard to the third question, raised 
by the respondents in their eross objestions, 
it seems to me that the learned Judge 
on the Original Side by an oversight 
misapplied the ease of Ma Saw Маша v. 
‘Ma Thein Yin (2). If Ma Swa Ngwos 
mother had survived, her share would, I 
‘think, have been ons-half, It has not been 
eontended that her mother was the orassa, 
As the law stands at present, Ba Than 
would undoubtedly bs the orassa of the 
family. Therefore, I eonsider that Ma Nyun 
Sein is only entitled to one-fourth of a half 
Share (or one-eighth share) in the estate 
and not to the one-quarter share assigned to 
‘her by the Jearned Judge below. 

Oa these findings, I would dismiss Ma 
Nyon Sein’s appeal with sosts throughout 
on the division of the estate as now awarded 
aud would allow the respondents’ вгозв-ођјее• 
tions with sosts on Rs 1,000, 

Rosixson, C. J, —I entirely soneur,and would 
only wish to add a few words ss to the 
effost of Ba Than entering the priesthood. 
There вап be no question that this sompletely 
severed all ties that existed beforehe did 
so and that, theréfore, on his re-entering 
eivil life, he would not ¢pso facto be entitled 
to resume the position and rights he might 
have been possessed of before. It was open 
to U Phoo and Ma Ywet to take him bask 
and to again adopt him as their [әт 
son but that they did so must be proved. 
Ido not think that the sama degres of 
proof .would ba necessary in all eases, and 
that it would depend on the fasts and 
oirsumstances of each sase whether a re-adop- 
tion hed taken plase or not.. 

In the present esse not only did Ba 
Than resume his former pasition in ita 
entirety but the evidense elearly showa 
that U Phooand Ma Ywet meant him to 
do soand that he agreed. Не lived with 
them as before and he performed all the 
duties of a -son, attending on his adoptive 
parents and assisting them in their business, 


(2) 1L. В, В, 198, 
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It is shown he was accepted and recognized 
in tke quarter as their son and they openly 
Baknowledged him as aush. It is certain that 
U Phoo provided the purohase price of the 
houses bought, and deliberately allowed 
Ba Than'a name to appear benami for his 
own, attesting the deeds deseribing Ba Than 
as his вор, In every way, therefore, that 
was possible they expressed their intention 
. of taking him baak and re-placing him in the 
position he had formerly osenpied. His 
appointment as Ward Headman besause he 
was the son of the deseased Ward Headman 
is strong proof of how he was regarded 
in the quarter and this was done to Ma Ywet’s 
knowledge and with her with eonsent. 

Таіво agree аз to the share of Ma Nyun 
Sein, Her mother was not the orassa child 
and she would be entitled to only one- 
quarter of what her mother would hava 
got. . 

The appeal is dismiesed with eosts through- 
out on the division of the estate as now 
awarded, and the вговв objections are assepted 
with soets on Ra. 1,000. - f 

VOA 

Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Отуп, Revision No, 151 or 1921. 
А І April 19, 1922, 

Freseni:—Mr, Justiee Gokul Prasad, — — 
Finn RAM SAHAI-CHHIDDA LAL— 
PLLINTIFE— PETITIONER 

T versus ` 
‘Tur EAST INDIAN RAILWAY 
COMPANY — Deranpanr— Opposite 
Party, 
Railways Act (IX of 1890), s. 77—Notice to agent, 
mecessity of-~Correspondence: with - Divisional Traffic 
Manager—Implied notice to Agent, 


A notice under section 77 of the Railways Act, 
having regard to section 140 of the same Act, should 
be given, in the ease of State Railways managed by 
a Company, to the Government or to the Agent of 
the Company or the Manager of the Government and 
any correspondence with, or notice to, the Divisional 
Trafic Manager of such Railway cannot amount in 
law to a notice on the Agent of the Company. 

578, col. 2.] : 


Civil revision against an order of the 
Judge of the Court of Small Causes at Aligarh, 
dated the 25th June 1921. 

Mr. Fanna Lol, for the Petitioner. 

Mr, L. P. Zutsht, for the Opposite Party. 


JUDGMENT,.— The plaintiff-applieant 
despatched two sonsignments of brass: ware 
from Delhi to Aligarh on the 20th of April 
1920. These sonsignments did not arrive 
at their destination and the plaintiff, after. 
eorrespondenee with the Divisional Trafis 
Manager, Oawnpore, served a noties on 
the Agent of the Hast Indian Railway 
Company on the 6th of Desember 1920, 
admittedly more than six months after the 
delivery of goods. The plaintiff thereupon 
instituted the present suitfor resovery of 
damages for loss of goods. Нә was met with 
au objestion by the defendant Hast Indian 
Railway tothe effest that the suit did 
not lie as the notise contemplated by sestion 
77 of the Railways Асі, IX of 1890, had 
not been given. 

The learned Judge of the Court of Small 
Causes has some to the eonslusion that the 
notise whieh had t5 be given in the present 
ease under section 77 of the Railwaya 
Aet was a notice tc the Agent of the 
Company and that any eorrespondense with, 
or notice to, the Divisional Trafis Manager 
at Cawnpore would ba of no avail. . Ib is 
true that the noties sontemplated by sestion 
77 of the Indian Railways Astand, having 
regard to section 140 of the same Act, in 
the ease of State Railways, managed by a 
Company, is served on the Government or 
on the Agent of the Company maraging 
the Railway or the Manager of the Govern- 
ment, In the present case whatever inter- 
pretation might be put on the sorrespondenea 
between the -Divisional Traffic Manager and 
the plaintiff, it cannot amount in law to 
& notise on the Agent of the defendant 
Compary. 

This point is sovered Бу. {һа oase of Great 
Indian Peninsula Ratlway Oompany v. Ohandra 
Bat (1) where the plaintiff had given notice 
to the General Manager, and in that вава 
it was held that it was not equal to а 
noties on the Agent as contemplated by 
the aforesaid sections, so that on this point 
the Treial Court was arrest, The other 


(1) 28 A, 552; З A. L, J, 329; A, W. N, (1906) 101, 
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point arguad before me, was that, having 
regard to the terms printed on the baek 
of tha reseipt given by the Railway, no 
nolise wasnesessary, A referense was made 
to paragraph No, 5 sommensing with the 
‘words "allolaims, ete," and it was argued 


that, having regard to this espesial aondi- ` 


tion, the notise sontemplated by sestion 
-77 of the ladian Railways Act was not 
nesessary. This point, too, has been the 
subject of a desision of this Court; see 
Great Indian Peninsula Railway Oompany v. 
Ganpat Rai (2), anda Вәпаһ of thi» Oourt 
has held that a oondition like that does 
not absolve the person who elaims to make 
the Railway Company liable from the 
nesessity of giving the notiea sontemplated 
by sestion 77 of the Indian Railways Aet. 
This ground of attack also fails, I, there- 
fore, dismisa this applieation for revision and 


eonfirm the desree of the Trial Court with 
coats. : 
J. Р, Application dismissed, 


(2) 10 Ind. Cas: 122; 83 A, 544; 8 A, L, J, 548. 


LOWER BURMA OHIEF COURT. 
Ечвѕт Оту, АррРил No. 59 or 1990. 
August 16, 1921, ў 
Present :—Mr, Justica Robinson, Ohief Judge, 
and Mr. Justise Duokworth. 
S, К, R, 8, L. OHETTY FIRM—A»PELLANTE 
versus 
AMAROHAND MADHOWJEE Ф Co,— 


RESPONDENTS, 
Contract, C, I. F., breach of—Damages, measure of, 


A. contracted to sell to B. a certain quantity of 
rice at a certain rate per bag с. ѓ. f. to Colombo, and 
undertook to make shipment at Bassein before a 
certain date and obtain payment by handing over 
bills of lading to В, at Rangoon; he failed to ship 
any rice at any time to Colombo, whereupon B, 
brought the present suit to recover damages arising 
from the breach of the contract, and the question 
was as to the true measure of damages to be 
awarded : : 

Held, that a с. і, f. contract being a contract for 
the sale of goods by tendering the shipping docu- 
ments, and not a contract for the sale of documents 
relating to goods, the principal and substantial 
breach for which damages were awardable was the 
failure to ship the rice to Colombo, and B. was 
entitled to be put inthe same position that he would 
have beenin, had the contract been duly perform- 
ed, and the rice delivered to him on due date, and 
that the true measure of damages was the difference 
between the contrast rate andthe rate at which 


. goods, 


the rice could hava been sold by him at Colombo 
had it been delivered on due date, 


Appeal against the judgment of Maung 
Kin, J., on the Original Side, 

Mr, Leach, (with him Mr. Ohart), for the 
Appellants, 

Mr. N. M. Oowasjee, for the Бэвропӣепёв, 

JUDGMENT.—The sole question for 
decision in this sase is, what is the true 
measure of damages for breaoh of а sertain 
с. i. f. aontraot, The defendants-respondents 
agreed to sell to the plaintiffa.appellanta 
590 bags of rise at Ra, 18.8.0 per bag, 
с. f. f. t3 Colombo. The terms of the eon- 
tract were that shipment was to be made 
per Js “ War Panther” ог any other 
steamer from Bassein before the 20th Da- 
seember 1918, payment to be made on 
handing over billa oflading by sellers to 
buyers at Rangoon, Defendants respondents 
did not ship any rieo at Bassein under 
this aontraet before the 20th  Desember 
1918, or at any time. It was, therefore, 
impossible that any documents ia pursuanae 
of the eontrast should ever have some into 
existenee, and none sould, therefore, be 
handed over at Hangoon or anywhere else. 
The learned Judge on the Original Side 
of this Court held that the damages to be 
awarded were the difference between the 
eontrast rate and the market rate prevail- 
ing at Rangoon on the 20th Weseomber 
1918. Не apparently held that а c, i. fA 
contract is a eontrast for the sale of dosu» 
ments and not a contrast for the sale of 
He apparently followed the sase of 
Karberg § Oo, v. Blythe, Green, Jourddin & 
Оо. (1). 

It is sontended before us on appeal that 
the measure of damages is the difference 
‘between the contrast rate and the market 
rate at Colombo at the time thet the goods 
might ba expested to have reached there, 
had the contrast been duly earried out. 

What a с, i.f., eontrast ів, ia fully laid down 
in Bíddel; Brothers v. E, Olemens Horst Оо, 
(2). The seller undertakes to sell the 
spesified goods, to ship them to the plase 
agreed upcn, to obtain а sontraet of the 
affreightment and polieies of insuranse and 


( ) (1916) 1 K. В. 495; 85 1, J, К. B. 666; 114 Ly 
T, 152; 21 Com. Cas. 174; 13 Asp. M.IC. 235; 608. J, 
166; 32 T. L. В. 186, 

(2) (1911) 14K. В, 214, 
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to hand over the bill of lading - ‘and the 
policies to the buyer. Sush a contrast 
‘provides for delivery of the goods ќо · Бе 
made by handing over the doeumente, and 
when this is done, the seller bas perfcrm- 
ed the sontraet in full and is relieved of 
farther liability; In the present ease, the 
‘seller did nothing to-earry осі the eontraaet, 
and it is eontended that the brezsh of the 
sontrast aonsisted in his not handing over 
tho documenta at Rangoon. 

In the eate, relied on in the Gourt be- 
low, the learned Judge appears to have 
acted on the opinion of Seratton, J. Не 
had held that a се, 2, /. eontraot is not а 
sale of goods but a sale of dosuments re- 
lating io goode, and damages were awarded 
on the ground, that regard must be had to 
the breach committed by him, whieh was 
ihe failure to hard over the dosnmenta, 
.But in ihe Court of Appeal, two cf the 
Lord Justices distinetly held that this was 
not a sorrest, view of a с, 5. f. sontract, 
.Bankes, L. J., said, “The sontraet on the 
.pàrt of the sellers is a contract for tbe 
sale of goods wkershy the sellers slio 
undertake, tnter alia, to enter into a son- 
tract of affreightment ‘to the appointed 
destination, whish contrast will be evidensed 
Љу the Bill of Lading, and, seeondly, to take 
.oub a polisy cr polioies of irsuranee upon 
‘the terms current in the trade,” and deal- 
Jing with ike statement made by Serutton, 
J., in his judgment that " the key to many 
of the difficulties arising in c, f, f. eon- 
iraots ja to keep firmly in mind the eardinal 
‘distinction that в c.t. f. gale ig rot a sale 
of goods but a cale of dosnments relating 
io gcods," he said, "I am not able to 
agree with that view of the contrast that 
it is a sale of dceuments relating to goode, 
I prefer бо look проп it as а contrast 
for the sale of goods to Бе performed 
‘by the delivery of documonts, and what 
those dccuments are, must depend проп 
the terms of the contract itself. » 
"Warrington, L.J, in his judgment said, 
"Inoidentally I desire to cay that I entirely 
egree,with Bankes, L, J., in the remarks be 
has made about the statement made by 
Seruttor, J., that cush a eontraot as this is 
a aontraet for the talo of dceuments, Ineed nct 
gay that it is with mush deference that I 
.Wxpress my dieagreemert with-a statement 
of thet ecet mace by В „92969. with enoj 


extensive knowledge of US matters ай 
Serntton, J., but it seems to me that 
it is not in sceordanse with the fasts 
relating to these contracts, The contracts are 
sovtrasts fcr the sale and purshase of goods, 
but they are contrasts whieh may be performed: 
in the particular manner indieated by that 
passage from the judgment of Hamilton, J., 
whioh I have just read ; іа particular, that the 
delivery of the goods may be effected first 
by placing them on board ship, and sesondly 
by transferring to the purahaser the shipping 
doeuments,” 

The judgment of Hamilton, J., referred 
‚фә was given in the ease of Béddeli Brothers v, 
E. Olemens Horst Оо. (2), That this view іа 
the oorrest view is clear from the judgments 
in the House of Lords in Johnson v. Taylor 
Brothers 5 Оо., Lid, (8). Their Lordships 
were dealing with the question as to whether 
leave should be given for servios out of the 
jurisdiction of ‘a writ of summons, Where 
the breach of a eontraot whioh is the founda. 
tion of the action was eommitted within the 
jurisdiotion, leave- would- be granted, but 
where the breach was committed outside the 
jurisdiction, leave is not, as a rule, granted. 
The fasts cf the ease were practically the 
same aa the fasts before ns. The seller had 
sbipped no goods, That breash -had been 
committed outside the jurisdiotion and the 
:breaeh to deliver doouments was eommitted 
within the jurisdietion and it was sought to 
‘obtain leave by-reason of this latter breash, 
The Lord Ohapeellor held; “The real вот. 
plaint of the respondents against the appel.’ 
lant is that he did’ not, aasording to his 
“sontract, put- оп board ship the goods whioh 
-he.had sontrasted. to sell. 1t is Indisrous 
to suppose that their substantial aomplaint 
-lies in ` the withholding of paper symbols 
whioh sould have no meaning, and’ whieh, 
‘indeed, sonld have no exiàtence when once 
the original breach . had been sommitted. » 
Lord Dunedin said: “Turning now to- the 
"present case, what is it'that the’ plaintiff 
really complains of? It.is that the ore 
‘was not shipped in order to, be forwarded, 
That is the gist of the whole matter, 
The non-tender of the shipping dosumenís 
‘might’ have constituted в .breash if the 
‘ora had been shipped,. but when thé ore 
was not shipped, no shipping doeumenis 

(3) (1920) A.C, 144; 891, J. K. B. 237; 122 L T, 


: 480, 35 Com, Саз, 69; 64 B T 82; 96 T, І, в, 82, 
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would be salled intó exiétense, and the 
breash of. non tender war, so to speak, 
swallowed up by the prior breash of non- 
shipment,” Lord Atkinson said the sama, 
But here the seller has in breash of his 
agreement failed to ship the goods. By 
doing во he has made the oreation, and, of 
eourse, the tender, of tha shipping doeuments 
impossible. That is a nessssary .but' eol. 
lateral sonseqüenase of the main and 
substantia] breaeh of his eontraet," ‘and 
Lord Buckmaster said; "In the present 
instanse the refusal to Ship tha goods is, in 
my opinion, the whole of the breach. Unless 
and until the goods are shipped, the ship- 
ping doeuments cannot some into existence, 
and, refusal to tender sueh doeuments is, 
sonsequent upon the refusal to put the goods: 
on board. 'It'is perfeatly true that’ without. 


the. dcoaménts, the title to the goods is nob, 


complete, that delivery is not effested, and it, 
ву be that in an astion for non-delivery cf 
the documents the measure of damagé would 
be the same as ‘that for non-delivery of the, 
goods,” Е | i : 
Regarding, therefore, a c. 7, f. sontrast as a 
contract for the sale of godds and not às a’ 
sontraet for the sale of dosumenta relating to. 
goods, and having regard to the faet that 
the seller put no goods on ship board ‘and 
that, ` consequently, the shipping ‘doeumenta 
eould not come into existonse, it is slear 
that the. failure to tender the shipping 
doeuments has no relation to the damagas 
arising from the breash of the edntraat аз в 
whole, | 
It was at one time eontended that damages 
sould not bs resovered for loss of market on 
a sontraat of oartiage by вза, bnt this view 
Was rejested in, Dunn v. Bucknall Brothers 
(4). Collins, M. R, sail, “Woaeravar the 
siranmstances admit of salsulatigas as бо 
the tima of arrival and tha probable flistua. 
tions of the market being made with the 
same degree of reasonable eartainty in the 
case of в sea as of a land transit, thera 
osn be no reason why damages for late 
delivery should not be oalsulated as. 
sording to the same prinoioles in 
eases,” | 
The гівв in this anit was urah 
delivered at Colombo with a eo M P uk 
(4) (1902) 2 K, B, 614; 71 І, T. E, В. 963; 51 W. 


R. 100; 87 L. T. 497; 18 T Я 
$36; 8 Com, Cas, 183, р. В, 807; 9 Авр. м, с. 
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there, The time that would be овойріой in 
the transit from Bassein to Colombo wonld 
be four or five days under ordinary 
eireumsfanees, The  plaintifis-appellants, 
therefore, would be able to saledlate the tima 
of arrival and the probable flustuations of 
the markat, and they bought: with réferenea 
to the probable rate of.the market and thig 
faet the defendants-respondents must bs taken 


‚ to have realized. 


The ordinary rule as to the measure of 
damages is to be found in sestion 73 of the 
The party who 
‘suffers by the breath is entitled . to reosive 
from the party who has broken the sontraet 
eompensation for any loas or damage sansad 
to him thereby, whieh naturally arose in the 
usual ecurse of things from sushi breach, or 
whioh the parties knew, when they made the 
sontract, to ba likely to result from the breash 
of it. 

- The loss that would be seaused to the 
.plaintiffs-appellants in this дава would be the 
loss of tbe market at Colombo and not 
the loss of the market at Rangoon, That 
loss was due, in the present ease, solely to 
the breach by the seller of his eontrast 
to ship the riss at Bassein and send it to 
Oolombo. That, as haa been shown, is the 
prinsipal and substantial breash of the 
contrast, The failure to deliver the shipping 
dosuments has either nothing to do with 
the loss arising from the breash of the eon. 


- trast, or has been swallowed up in the prin- 


cipal breach. 

In Williams Brothers v. Ed, T. Agius Lid, 
(5) it was held that the true measure of 
damages was the differense betwasn the 
sontrast priae and the market priss at the 
time of the breash, That was. also в 
c. i, f. sontrast aasa, In the eourse of hia 
judgment in that ease, Lord Danedin drew 
attention to the distinotion whish must ba 
made between oases in whieh damages wars 
elaimable in consequence of a total breash and 
eases in whish damages ‘arose from delay, 
Referring to Wertheim v. Ohtcoutimi Pulp Qo. 
(6) he said: " The buyer, therefore, got tha 
goods, and the only damage he had snffered 
was in delay. Now, delay might hava 
prejudieed him ; but the amount of prejndisa 


(5) (1914) A. C. 510; 83 1. J. K, B. 716; 110 L.p 
£65: 19 Com. Cas. 202; 58 S. J. 377; 30 T. L. R. sr 
(6) (1911) А. C. 301; 80 L.J. P. С, 91; 104 7, ^ 
226; 16 Com, Cas. 297. A 
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was no longer à matter of spesulation, it 
had been put tothe test by the goods being 
actually sold; and he was rightly, as I 
think, only held entitled to resover the 
differenee between the market priee at the 
date of due delivery and the prise he astually 
got. But when there is no delivery of the 
goods the position is quite. a different 
one. The buyer never gets them and he 
is entitled to be put in the position in whieh 
he would have stoód if he had got them af 
the due date. That position is the position 
of a man who has goods at the market prise 
of the day—and, barring special sireum- 
stanees, the defaulting seller is neither mulet 
in damages for the extra profit whieh the 
buyer would have got owing to a forward 
re-sale at cver the market prise, nor san 
he take berefit of the fast that the buyer 
has made a forward re-sale at under the 
market price." 

The authorities, therefore, olearly show 
that, in this ease, the only breach or, at any 
rate, the prineipal and substantial breaeh 
for whieh damages are to be awarded was 

. the failure to ship the gcods in order that they 
might be delivered to tbe buyer at Colombo, 
and, under the law, damages are to be 
awarded to plase the buyer in the same 
position as he would have been in, had the 
eontraet been duly earried out and the goods 
delivered to him on due date, In order to 
put plaintiffs appellants in the position that 
they would have been in had this aontraet 
been duly performed, the damage to which 
they are entitled is the diffarense between 
the eontrast rate and the rate at whioh the 
goods sould have been sold by .them at 
Ooclombo had they been delivered on due date. 

The parties are agreed that the rate pre- 
vailing at Colombo, whieh is to be taken 
to ealeulate the amount of damages, is Ha. 26 
per bag. • 

The appeal will, therefore, be aesepted 
and the deeree of the lower Court will be 
. кеё aside, and а deeree will be passed in 
favour of the appellants for the sum of 
Rs, 4,425 with sosts on that amount in this 
Court and in the Court below. 

We certify for two Counsel, 


Ws Cr А, Я 
Appeal accepted, 
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ALLAHABAD HIGH COURT. 
Sxocox» Отуп, Aprea No. 874 or 1920, 
February 6, 1922. 
Present :— Mr. Justieo Stuart. 
Tur SEORETABY or STATE For 
INDIA Іх COUNOIL— PLAINTIFF 
— ÁPPELLANT 
versus 
MULLA--DzreNDANT—HRESPONDENT, 
Cantonment land—Hjectment— Адто, Tenancy Act 
{II ef 1901), applicability of—Secretary of State— 
Owner of Cantonment lands—Adverse — possession— 
Person occupying Cantonment land, position ef — Costs 
—Plawtiff suing in wrong Court and on wrong cause of 
action but succeeding—Defendant’s costs, liability for. 


The provisions of the Agra Tenancy Act do not 
apply to lands lying in Cantonment areas as they 
are under the direct administration of the Govern- 
ment of India, |p. 582, col. 1.] . 

The Secretary of State is absolute owner of all ' 
Cantonment land, unless he has parted with the 
ownership. There can be no adverse possession 
against him. [p. 583, col 2.] 

A person occupying land in Cantonments, which 
has not been specifically transferred by the Secre- 
tary of State, is in the position of a tenant or in the 
position of a licensee, [p. 582, col. 2.] 

Where a plaintiff institutes a suit in a wrong 
Court on a wrong cause of action and on assertions, 
which he is. unable to prove, but ultimately 
succeeds on appeal, he should pay his own costs 
throughout and those of the defendant. [p, 584, col. 1.] 


Sesond appeal against the deoision of the 
Distrist Judge, Shahjahanpur, dated the 9th 
April 1920, 


Mr. L. M. Banerji, for the Appellant. 
Mr. Mu:hiar Ahmcd, for the Respond. 
ent, 


JUDGMENT.—The fasts of the suit ont 
of whieh this appeal arises are that Mulla 
Kachi haa been in possession of three 
plots Nos, 1594/1, 1594/2 and 1601 
situated in Shahjahanpur Oantonments for 
over 20 years before the date of suit, He 
has been eultivating these plots whish are 
of an aggregate area of about half an aere. 
He purchased the plot by three sale-deeds, 


. the first of tke lOth of January 1895, the 


seecnd of the 20th of July 1896 and the 
third of the 14th of August 1896. On the 
evidense, he has never paid any rent in 
respest of these plots and his title to 
oesapy the same waa never ehallenged until 
the institution of the present proeeedings. 
1% would sppear that in the year 1911 
Babu Shimbhu ‘Narain was appointed as 
Record Officer for the Shabjahanpur Oanton- 
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ments. Until this appointment, Mulla had 
been entered as proprietor of plots Nos. 1594.1 
and 1594.2, other persons being recorded as 
proprietors of No, 1001. Babu Shimbbu 
Narain altered the entry and deelared Malla 
to bea tenant, Malla holds other Canton- 
ment land admittedly as a tenant. Later 
on, the rent of these three plots was ге. 


eorded as Rs, 5-8-0. In 1916 the Cantonment. 


Authorities sued to eject Mulla under the 
Tenaney Aot as а tenant-at-will from the 
half asre in question in the Oourt of an 
Assistant Colleotor. Tho plaintiff deseribos 
him as a non-oesupansy tenant. The snit 
waa decreed. Mulla appealed to the Distriet 
Judge. The District Judge found on the 
merits that Mulla was proprietor of Nor. 
1594.1 and 1594.2 and a portion of 1601. 
He dirested his ejestment from the remain- 
ing portion of 1601. The  Sesretary of 
State appeals to this Court against the 
partial dismissal of the alaim demanding 
that Mulla be ejested from all the three 
plots. 

The first point for desision ir, whether a 
Rent Court had jurisdistion. 1 find that the 
Rent Court had no jurisdietion in the 
matter, 
territories administered by the Governor of 
the Provinss of Agra with the exseption of 
sertain, spesified areas, The land in dispute 
is situated in Oantonments. Oantonments 
are under the direat administration of the 
Government of India. This is elear from 
Army Regulation, Volume II, Artiele 405, and 
the following articles, Tha soit was thus 
instituted in a Court whish had no juris. 
dietion to deside it, If the land had been 
land to whish the Tenaney Ae! applied, 
Mulla muet have been held to have acquired 
oosupansy rights over two ofthe numbers 
and a portion of the third, bub as the 
Tenansy Ast has no applisation, he has 
not obtained the privileges of an ossupanay 
tenant, Mulla took the objestion in the 
Court of first instance that the suit had 
been instituted in the wrong Oourt. The 
appeal lay, in any sircumetanses, to the 
Distrist Judge,as he asserted propristary 
title, Sestion 197 of the Tenansy Ast thus 
bas applieation and, as І have before mə 
all the materials nesessary for determina- 
tion, I must dispose of the врреві as 
though the suit had been instituted (as it 
should have been) in а Ciyil Court, 1 thus 
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take itas an ordinary suit for ejestment. 
What is the position of Mulla P ‘There вап 
be only one answer to that question, There 
is a very long series of deeisions ‘from 1866 
onwards ; Oarey v. Robinson (1), Babu Ram. 
chand v. Collector of Mirzapur (2), Patterson 
v. Secretary of State (3), Secretary of State v. 
Jagan Prasad (4), Secretary of State v. 
Vamanrav Narayan Ohtplunkar (5), Bank of 
Upper India Ld., Mussoorie v, Secretary of 
State (6) and Kaikhusru Aderjt Ghaswala v. 
Secretary of State (7). The last desision is 
a desision of their Lordships of the ‘Privy 
Council. From these decisions it is elear 
that the Seeretary of State is absolute 
owner of all Cantonment land, unless it 
вар be proved satisfactorily that he hes 
parted with the ownership, Inthe absence 
of evidenee, as is the oase here, all 
Cantonment land bslongs to the Sesretary 
of State. There oan be no adverse pos- 
session against him. The only position 
open toa person oosupying land in Canton. 
ments whish has not been  speeifisally 
transferred by the Seeretary of State, is the 
position ofa tenant or the position of а 
licensee. It has been found on the faets 
that Mulla is not a tenant, He has never 
paid rent. His position is thus that of a 
lisensee, and itis open tothe Seeretary of 
State io ejest him at will by revoking 
his lisense, This appsal must, therefore, 
sueseed. 

I have asked the learned Government 
Advocate to sonsider the advisability of 
representing to the proper Authorities that 
this is a hard ease. Malla purshased what 
he believed to be proprietary rights in 
Shahjahanpur Cantonments over 20 years 
ago. The Cantonment Authorities did not 
question his title until 1911, From that 
year they have all along permitted him to 


(1) 1 Ind. Jur, (x. s.) 58 pM 399. 
(2) (1568) N. W. P, H.C 
ya x a 869; A. W. N. Sen) 45; 2 Ind, Dee, 


(x. 
(4) rw 148; A. W. N, (1884) 6; 8 Ind. Dec, (N. s) 
58. 


(5) 80 B. 137; 7 Bom. L, В, 785. 

(6) 8 Ind. Cas, 1096; 33 A. 229; 7 A. L, J. 1194, 

(7) 12 Ind. Сав, 117; 86 В. 1; 15 C. W, N. 909; 10 
M. L. T, 97; (1911) 2 M. W N. 28; 14 О. L, J. 268; 13 
Bom. L, В. 788; 8 A. I, J. 1219; 21 M. L, J. 1100; 88 
1. А. 204 (P, С.), 
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remain in oesupation of this land. They 
aesigned по reason for ejecting him. The 
ease would be a hard sase in any oir- 
eumstanses, It is partionlarly a hard 
жаке in view of the fact that Shahjabanpur 
~Oantonments, although it remains a Military 
Cantonment in name, has for шару years 
not been ossupied by troops. There seems 
to'be no suggestion that tho sessation of 
eultivation over this area is nesessary in 
the interests of the safety of Shahjahanpur. 
Tf the objest of this anit has been to 
assert the Seeretary of State's proprietary 
title, that objeot will be suffisiently gained 
by my decree, and Malla might, ther, be 
restored to the oceupation of the land if 
he agrees to рву rent for it. In the result, 
I deeree this appeal, but inasmuch as tke 


Sesretary of State instituted the suit ina ' 


wrong Court on a wrong eause of action 
and on assertions whieh he was unable to 
prove, I direot that the plaintiff pay bis 
own costs throughout and those of the 
defendant, 
3. Pe i Arpeal allowed, 


LOWER BURMA OHIEF COURT. 
Finer Orvis APPEAL, No. 112 cr 1920. 
July 11, 1991. 

Present :—Mr. Justise Robinson, Chief Judge, 
and Mr. Justise Duekwoith. 
MAUNG PHO MYA хр ANOTHER— 
DEFENDANTS— ÅPPELLANTI 
versus 
A. H. DAWOOD & Co, (sx 118 As TORNEY 
ALIMAHOMED JIVARAJ)— 

; PLAINTIFFS—- RESPONDENTS, 
Partnership— Partnership not trading partnership— 

Money borrowed by one pariner—Remaining partners, 

liability of —Indorsee of pro-note, claim by, nature of. 


In the case of a partnership, which is not an 
ordinary trading partnership, there is, in the absence 
of evidence to the contrary, no implied authority 
in one partner to bind the others by executin 
negotiable instrumenta. Гр. 586, col 2: p. 586, col. 14 

Per Robinson, C. J.— There is a distinction between 
suits based on a promissory-note and thoso on the 
original consideration for the note. An indorsee 
can claim merely on the notes, and cannot fall back 
on the originalloan [p. 586, col. 1.] 

Maung Po Sin v. Vellayappa Chetty, 62 Ind, Cas, 
815; 10 L. B. R. 321 and Karmali Abdulla Allarakia 
v. Bora Karimji, 26 Ind. Cas. 915; 39 В. 261; 17M, 
1.1. BE; 2 L. W. 152; 17 Bom. І. R. 102; !19 C. W.N. 
837; 18 A. L, J, 121; 21 0. L.J. 192; 2€ M L. 4.5 5; 
(1916) M. W. М. (06; 42 I. A. 48 (P.O.), distin- 
guished, Š 
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Appeal against the judgment cf Mr, 
Young, J., on the Original Side, 

' Mr, Chart, for the Appellants, 

Mr. Autam, for the Respondents. 

JUDGMENT, 

Ооскжовтн, J.—The plaintiffs. respondents, 
А, H. Dawood & Oo., are the indoraees of 
several promissory-notes exeouted by Ma 
Kyaw, deseassd, in favour of one Jamal 
Aboo, Aa holders in due sourse, they 
brought а suit against the present appel. 
lants and certain others for the resovery 
of Rs, 7,818.10 6 alleged to ba due on 18 
pro-notes. The heirs and lega] representatives 
of Ma Kyaw, deaeased, were inoluded 
as defendants, The other defendante, 
inaluding the present appellants, Maung 
Po Mya and Ma Mya May, were added as 
partners of Ma Kyaw. deceased, -In faot, 
it was sought to hold the defendants liable 
on the pro-notes exesuted by Ma Kyaw, 
besause they were her partners, and besause 
the partnership passed under the name and 
style of Ma Kyaw, 

The exeontion of the pro.notes by Ma 
Kyaw was not disputed, and it was not 
denied that the money was lent by Jamal 
Aboo for the partnership purposes, 

The partnership also is admitted. 

The real defense was that Ma Kyaw 
had no authority to exaente negotiable 
instruments on behalf of the partnership, 
or to take logens from outsiders, and that 
the deed of partnership spesified the manner 
in whish aloan of money sould be borrowed 
for purposes of the partnership, . 

Another point raised by the defenee was, 
that Ma Kyaw wan not the name of the firm, 
that the words "Ma Kyaw” used in the 
presnotes represented her name and her 
personal s‘gnature, and that the pro-notes 
bore her name alone, and were exeeuted by 
her in her personal capaeity. 

The learned Judge on the Original 
Side found that Ma Kyaw wa» the name 
cf the firm, and that Ma Kyaw, who. 
obviously managed the business of the Mill, 
whieh was the subjest of the partnership 
had authorily to borrow money and to bind 
the firm by exesuting negotiable instruments, 
as sesurity for the loans. He, therefore, 
gave the plaintiffa-respondents a deeree for 
i! e amount elaimed with aosta, 

Mr. Ohari, on behalf of appellants, Maung 
Po Mya and Ma Mya May, who alone have 
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appealed against the  desree, argued tho 
sase at very great length, but I do, not 
think it nesessary to enter into ell points 
argued by him, besauss, in my opinion, it is 
quite elear that the partnership in question 
was nota trading partnership, and, there- 
fore, there must be evidense of the authority 
of any partner to borrow money on bebalf 
.ot the firm, or to bind the firm by exeonting 
negotiable instrumenes. 

The main business of the Mill was to mill 
other people's paddy, sonvert it into rice 
and cell, taking its profit in its milling 
.sharges . There is no suffieient evidenee 
‘to show that it was habitual for: thia 
Mil to buy paddy, sonvert it into rise 
and sell that rise. Itis, therefore, impossible 
‘to hold that this was in any sense в trading 
‘partnership, in regard to whish the law ia 
now settled. In susha ease as this, as 
already stated, evidense of authority to 
‘eontrast loans for the partnership business 
ia neepscary, but there is no sueh evidense ou 
the resord. 

This is- not a «ase in which it is possible to 
infer that there was implied authority to 
bind the firm in this manner, and the 
‘mere fast that it may ba very sommou in 
Burma to exeente pro-notes for goods supplied 
on eradit or for Isaus, will not warrant ma in 
-holding that, in this instanee, Ma Kyaw had 
authority to borrow money or exesute bills 30 
83 fc bind her so partners by those transac. 
tions, 

I am quite unable to agree with the 

. learned Judge on the Original Side in holding 

. that Ma Kyaw was the name and style of 
the partnership. There wasa notise board at 
the Mill whish bore the sign “Oktan Ries 
Mill,” and if thera was a nama of the 
-partnership at all, J think thai tha designa. 
‘tion aforesaid must bá taken as the name of 
the business. ! 

It ів perfestly true that Ma Kyaw waa 
apparently allowed by the othor partners to 
manage the business, and itis apparent that 
in doing so she usei her owa name, bus with 
one exception the dosuments showel. slearly 


enough that that name was used by her іп: 


her personal eapasity and not in апу sense 
as the nams of the partnership in question. 
‘The sale exeeption to whieh I refer is the 
doeument, Exhibit B, filed in Civil Regular 
No. 55 of 1918 whieh bears tha words "Oa 
‘Demand 1, the undersigned, Ma Kyaw of 
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Dallab, mutually and severally promise to 
pay, ete,” 

It has been argued thatthis dosument was 
suffisient toshow that Ma Kyaw was used 
as the name and style of tha firm, but I am 
unable to agree that this is the ease. The 
words "mutually ard  severally " were 
obviously put in by the writer of tha doou- 
ment, beosuse he thought that that was the 
sorrest and legal way of writing a dosument 
of this description, and it would be going 
much too far to lay so mueh stress upon 
the use of these words as to dedues there. 
from that they were intentionally used to 
show that Ma Kyaw was not asting in her 
personal eapasity, but was using her name to 
represent the partnership. I ar, therefore, 
unable to hold that the worda ‘Ma Kyaw” 
represent the name of the business, That 
being so, it is manifest that, inasmuoh as 
the notes did not bear the name of the 


‘partnership, the other partners eannot be 


held to be liable under them. 


I am, of sourse, dealing with this appeal on 
the understanding that the respondenta' 
suit must stand or fall on the notes. He 
is, as stated, merely the holderin due sourae, 
and the notes were not made in his favour, 
but in that of Jamal Abco. The ease of 
Maung Po Sin v. Vellayappa Ohetty (1) 
is to be distinguished for two reasons :—~ 
(a) the managing partner was givens power. 
of-attorney, under whioh he was entitled to 
borrow money, and (5) the plaintiff was not 
the indorsee of the bill in the same way 
the Privy Couneil oase of Karmali Abdulla 
Allarakia v, Bora Karimi (2) is readily 
distinguishable, ingsmush as the plaint. 
iff was not an indorsee of the negotiable 
instruments, as is the ease here. In the 
ease of  Shawmugunatha — Ohetiia* y. 
Srinivas: Айат (3) this distinstion 
was referred fto in the judgement of 
Srinivasa Ayyangar, J., on page 732%, though, 
indeed, his remarks were in the nature of 
obiter dicta. The point, however, seems to 


(1) 6? Ind. Cas. 315; 10 L. B. R. 821, 

(2) 26 Ind. Cas. 915; 39 B. 261; 17 M. L. T. 85; 
2 L. W. 183; 17 Bom. L. В. 108; 19 О. W. N. 337; 13 
A. D.J. 121: 21 0.1.7, 122; ?8 М.Т, J. 515; (1915) 
M. W. N. 606; 42 I. A. 48 (Р.С). 

(3) 35 Ind Cas. 219: 40 M. 727; (1916) 2 M. W, 
N. 14; 81 M. L. J. 138 4 L. W, 27; 20 M. L. T. 172. 
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be that, in the present ease, the suit of the 
respondents, as indorsees, ean only be on the 
notes as вцоһ, and that the considerations 
whieh appear to have inflaeneed their 
Lordships of the Privy Ооппай in -Karmals 
Abdulla’s case (2) have no bearing. This was, 
moreover, shown by the learned Judge on 
the Original Side in his judgment. 

There is little doubt, therefore, that, in 
the present ease; the other partners cannot 
be held liable on the notes in suit. 

Oa the other hand, there is no doubt that 
Ma Kyaw was personally liable, and that, 
sinea she is dead, her legal representatives 
are liable, во far as regards sush estate of 
hers as eame into their possession, 

So far an regards the present appellants, 
Manog Fo.Mya and Ma Mya May, tha 
appeal must be allowed,and the suit of the 
respondents as against them, must be 
dismissed with costs in both Courts. 

Ћовіхвоя, О. J.—1 agree. 
between suits based on the pro-note and 
those on the original sonsideration for 


the note must be clearly borne in mind. . 


We are dealing here with an indorsee who 
ean olaim merely on the notes and who ean- 
not fall back on the original loan. 

Ín the ease of partnership», nof of & mer- 
santile eharaeter, thera is uo implied author. 
ity in one partner to bind the others by 
negotiable instraments. He must have ex- 
press authority. - It is otherwise in the ease 
of an ordinary trading partnership. The 
present partnership is not what is ordinarily 
recognized ав a trading partnership and there 
is no proof on the resord that would entitle us 
to regard it aa such. E videnes as to the nature 
of the business and as to the prastiea of 
persons engaged in sush businesses would 
be admissibla but none has been given, 
There is по express authority and, thers- 
fore the appeal must susssed. In addi. 
tion to the authorities sited, I would refer to 
Premabhat Hemabhat v. T. H, Brown (4) and 
Thaith Она Kutti Атти: v. Purushotham 


Doss (5). . 2 


W ©. А. 


Appeal allowed, - 


(4) 10 B. Н. C. В. 819, 
d В Ind. Саз, 851; 9 M. L, T. 120; (1911) 1 M. 


W. N. 45; 21 M. L. J. 526. 
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CALCUTTA HIGH COURT. 
‘Ortaixat Отуп, Зот No. 628 or 1919. 
Marah 2, 1921. 

Present :—Mr, Justies Rankin. 
AMARENDRA KRISHNA DUTT awp 
OTHERS — PLAINTIFFS 

tersus č 
MONIMUNJARY DEBI—DsFEKRDANT, 

Gift, imperfect—Shares in limited Company—Trans. 
fer deed executed—Transfer not made in Company's 
register, effect of —Transfer, intended, whether .can be 
treated as trust. . 

A, executed a transfer deed whereby he trans- 
ferred certain shares in a Company to his wife and 
gave possession of them to her. She, however, did 
not, tillafter his death, complete the transfer deed 
by getting her name entered in the registers of the 
Company as share-holder; nor was itin his lifetime 
presented for registration with the Company : 

Held, that the gift was not perfected as the donor 
did not do everything which, according to the nature 
of the property comprised in the gift, was necessary 
to be done to transfer the property. (p. 587, col. 1.] 

Held, also, that as there was no equity to perfect 
an imperfect gift, the gift having been intended to 
take effect by way of transfer the Court would not 
hold the intended transfer to operate as a declara- 
tion of trust. [p. 587, col, 1.] 

Mr. H. D. Bose, (with him Mr. N, N. Bose), 
for the Plaintiffs. 

Mr, D. N, Eose, (with him Mr, B, Ghose), 
for the Defendant. 


JUDGMENT.—In this ease, atthe eonolusion 
of the evidense and the argument, I gave judg- 
ment upon the footing that the deseased had, 
during his lifetime, transferred sertain shares 
to the defendant, Sreemati Monimunjary 
Dəbi, .At the tria], it was à common assump- 
tion of both sides, that if the widow eoull, 


.Bhow that the deeeased had exesuted in 


her favour в certain transfer deed, and had 
made over the same to her she wonld be 
entitled to susseed. Mr. H. D. B:ss, for 
the plaintiff, after my judgment had bean 
given, asked me to re.hear argument upon 


‘the oase in view of the faet that subsequent 


sonsideration had indueed him to think that 
this assumption was wrong. Rather than 
hava the rights of the parties determined 
aosording to any other prineiples than those 
of law, I assented to having the matter 
re-opened in argument before me, Now I 
am quite clear on tha faats of this вазе 
that the gift, whish the deseased intended 
of these shares, was intanded by him to 
take effest by way of transfer, ani’ that 
he did noi intend a trust. If, upon ths 
evidenss, I thought that it was open ta the 
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widow to say that, on this question, "her 
opportunity for addusing evidense had not 
been in the cirenmstanses eomplete, 1 shinld 
not disturb my previous intention, andI should 
give judgment in her favour. .I am, 
however, satisfied, that in view of theevidenee 
given at the hearing, it is not now open to 
the widow to profess a desire to sonend that 
the gift of shares by her husbaudwas: not 
intended to take effect by way of transfer. 
As regards the shares in question, th dessas. 
ві husband was the absolute rigintered 
owner. If one may apply languam which 
is not stristly applicable evan in 9ngland 
exseps to land, one may say that hawas tha 
owner of thelegal as well аз tha ejuitable 
interesb in the shares, He exeaued the 
transfer deed, whisb is in evidens2,and, ns 
I have held, he gava possession of it 
to bis wife, She, however did 
not, till after hia death, complete thy trans- 
fer deed : nor was it in his lifetime piesanted 
for registration with the Company, In my 
opinion the gift was not perfestet, The 
doncr must hava done everything whiob, 
aosording to the nature of the property 
sooliprised in the settlemant, was necessary 
to ba done to transfer the property : · Mitroy 
v. Lord (1), Réshards v, Delbridge (2). The 
dones musi in the asie of shares, sush as 
those with whish I am воповгивӣ (the 
Artieles of Association of the Company had 
been put in evidenes), hava a present, 
absolute and unconditional right to have the 
iransler registered: Socíets Generate йч Paris 
v. Walker (3), Nanney v. Morgan (4), Moore 
v. North Western Ban’ (5), Ireland v. Hart (3), 
In these sireumstenece, 1 must, in: this 
ease, apply the principle that thera is no 
equity to parfest an imperfest gift,- and 
' that the gift, having been intended to -taka 
effest by way of transfer, tha Oouri will 
not hold the intended transfer to operate 
аз в deslaration of trust. The evidenee 
with regard to the disposition of the dividend 
does not alter this position and is no stronger 


(1) (1862) 4De G. F. & J. 264; 81 L. J. Ob. 798;8 Jur. 
(x. в.) 808; 7 L. T. 178; 45 E, R. 1185; 135 В. B. 135. 
‚ (2) (1874) 18 Eq. 11; 43 L, J.Ch. 459; 22 W. В. 584, 

(3) (1886) 11 App. Cas, 20 at р. 28; 55 L. J. О. B. 
169; 54 L. Т. 389; 84 W. В. 682, 

(4) (1888) 37 Ch. 848; 57 L. J, Ch. 311; 58 L, T, 
238;86 W. R. 677. 


(5) (1891) 2 Oh. 599; 6) L, J. Ch, 627; 64 L. T, 456; . 


40 W, R. 93. | 
(6) (1902) 1 Oh, 622; 71 L. J, Ch. 278; 88 L. Т, 885; 
60 W. К. 315; 9 Manson 203;18 T. L, В. 253, ^'^ ^ 
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than it was inthe sase of Milory v. Lord -(1). 
Two eases, Merbat v. Feroebat (7), Bhaskar 
Purshotan v. Sarasvittbai (8) were sited 
to me from Bombay, but, in so far aa 
they qualify ог whittle down the 
principles whieh I have endeavoured to 
explain, I am not prepsred to follow 
them. The fast is this that, unless those prin- 
siples be adhered to, every imperfeet 
transfer will hava to be made effestual 
by being construed as а perfeat trast. 

In these eiraumstanses, the result is 
that the plaintiffs must snassed in the 
suit, bnt all the sosta of the defendants 
after the first day of the hearing must 
bs paii by the plaintiff to the defendants, 
As regards the sosts of suit up to, and 
insluding, the first day of hearing, those 
must be paid by the defendant, Sresmati 
Monimunjary Dəbi. I am nob prepared to 
make other defendants pay any costa, . 

As regards my first judgment, I have a 
sopy of it, whish is unsigned. To make the 
matter quite elear, what I purpose to do 
ів to make the shorthand notes of the 
first judgment a sshadule to this judgment. 
"ud. Py Appeal allowed, 

SCHEDULE. 

RANKIN, J.—In this case, I quite agree with the 
proposition that the matter should be treated with 
that degree of suspicion which is proper to claims 
which are made after a man’s death against his 
estate. n the present case, І am not surprised that 
the parties have searched high and low for corro. 
borative evidence on either side, but having regard 
to the extreme unreliability of certain witnesses, 
I think the evidence, іп the end, is within a very 
narrow compass. 

I do not think that the evidence of the plaintiff 
Amarendra Krishna Dutt, about what his father 
is said to have told him three years before his 
death, is worth anything at all. The statement 
that a dead man three years ago had said this or 
said that, is almost inevitable in such a case, and 
І ат not inthe least prepared to rely upon the 
evidence of Amarendra when he makesa state. 
ment of that sort, partioularly as it is not corro. 
borated by the evidence of any other brother to 
whom it isto be presumed some knowledge of the 
father's intention would be communicated, As 
regards the statement that the transfer deed, though 
not as filled up in the body of it now, was takem by 
Akhoy some time in August, shortly before his death, 
to the Stook Exchange to have the shares sold by 
means of one Protab Ohunder Hoy, that is not 
borne out by the evidence of this broker, and I do 
not in the least feel satisfied that is anything 
except atale. Very much the same consideration 
applies to the witness Bholanath, a neighbour of 
the deceased, who, in my iudgment, gave his evi. 


(7) 5 B. 268; 3 Ind. Deo, (N. s.) 178. 
‚ (8) 17 B. 486; 9 Ind, Deo. (x. в.) 318. 
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dence with some vagueness atid did not in the box: 
impress me as & man whose oath proved the things 

which he said. Further, Iam of opinion that the 
whole story as to what happened at the opening of 
the iron safe after the death some time in Septem- 
ber, isa story which comes to nothing in either 
direction. Even if it be true that this lady’s brother, 
Rashik, who seems not to be & very reputable 
person, immediately shouted that there was no such 
thing as shares the moment the shares wero men- 
tioned, and that immediately thereupon these вошө- 
what numerous patios assisting in this function 
gol into a state of noise and quarrel, while the lady 
stood by' the threshold, I am entirely unable to draw 
any inference useful for the decision of this case 
from these facts. Now, I think that the document- 
ary evidence in this case is by far the most import- 
ant, but I failed to find any importance in a 
minute examination of the time and manner in 
which the transfer form was, after the death, signed 
by Monimunjary Debi by the pen of Rashik for the 

purpose of accepting the transfer. 

The position shortly is this:—'lhe one Witness, 
apart from the lady's evidence, who says that 
'Akhoy Kumar Dutt executed the document now 
before me; that it was years ago in the condition 
as regards the body of it, that ibis now in, is the 
broker Dunanjoy Mullick. He is corroborated by 
the evidence of Amarendra in this respect, as it 
would appear from Amarendra’s evidence, that 
Mulick's signature was on that document in 
Angust 1018. Now, it is quite true that Dunanjoy 
Mullick із а relation of this lady, but he is a shares 
broker and he is just the sort of person who might 
reasonably be called in forthe purpose of assisting 
Akhoy Kumar Dutt to execute the transfer deed, 
"There is,no improbability, und merely by reason of 
the relationship thero is all the more probability, 
that he would be called in for that purpose. Now, 
the position is this, The transfer deed has on it 
the date 29th November 1916, and Т know that the 
deceased made his Will-within а couple of weeks or 
so after that, in December 1916 the same year. 
When I соте to that fact I have before me the 
high probability that Akshoy was minded to arrange 
his affairs for some reason or other towards the end 
of 1916, In the Will he expressly saya that he hag 
nocash or moveable estate for distribution, and I 
find from the evidence of the share, certificate that 
these shares had been transferred to him as long 
ago аз the 19th June 1807 He is very unlikely to 
have forgotten about this holding in the Bengal. 
Timber Trading Company and his statement that 
he has no moveable estate for distribution is, | think, 
pretty strong evidence, taking it with the evidence of 
Mullick, as to the transfer deed, that Akshoy had 
disposed as he thought of these shares at that time. 

Now, when he was disposing of these properties in 
thig way, we know something about his state of 
mind, because he says that the plaintiffs in, this suit, 
“Abinash and Amarendra naturally bore а strong, 
hateful feeling to my wife and, quite disrespect. 
falto me, especially Abinash." Remembering that 
the evidence of the testator himself is by far the 
best classof evidence that can be appealed to by. 
claimants against his estate, I think L have here, 
ample evidence for this, that the testator wal 
minded to give these shares to his wife and was of 


opinion, as the recital in the Will shows, that he 
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had Mfectively done so and that they no longer 
beloged to his estate. Tn these circumstances, 
althugh the date 28th November 1016 із in type 
and iot із manuscript, I am satisfied, reading the 
circumstances together with the Will, that it was 
executed 18 on the date which it purports to bear. 

It being, therefore, established that the testator 
was mindd to give these shares to his wife and 
thought tiat he had effectively done so, it remains 
to conside the point which Mr. H. D. Bose very 
properly »resged. People often are minded to make 
gifts and yet do not complete the gift. That is 
quite tre, but I am satisfied not only that the 
transfer ceed was signed and witnessed, but that ib 
was give effect to by parting with it to the wife 
with theintention that from that time she was to 
be the owner of the shares. In the first place, there 
is some resumption that if a man wants to make a 
gift he will do all that is necessary to effectuate his 
purpose. Не is treating the matter in the Will as 
though ће shares were nob his, and, when I come. 
to examie the evidence that the testator handed 
the pape over to his wife, I find the position to be 
this. Tle lady’s evidence is confused and in some 
places uireliable, but it does seem fairly certain 
that бой he and she had a private box of their 
own andthey both had access from time to time, to. 
each others. The lady is an illiterate purda-nashin, 
If she wire to be required to make her mark upon 
the transfer deed and to have the shares transferred 
into herown name with the result that dividend 
warrants would come addressed to her, it is very 
probable that that would produce a great deal of 
trouble tnd inconvenience both to ihe husband and 
to her every time that these matters had to happen. 
It is not‘an astonishing thing at all that, in these 
circumstances, the transfer deed should be made 
over to the wife, but that the transfer deed shoald 
not be presented for registration and a new share 
certificate taken out in the name of the purda-nashin 
lady. Hvery probability, it seems to me, isin the 
lady’s favour, It is probable .that the husband. 
meaning to make a gift did make the gift; he thought 
he had made it and it is quite consistent that they 
should not do what would be very troublesome in 
its consequences, namely, get the shares put in the 
lady’s -name during her husband's lifetime. As 
regards the receipt of dividends, the lady says that 
her: husband had, of course, to collect the dividends. 
Sometimes he made them over to her and some. 
times it seems that he spent them, I do not know, 
whéther on household expenses or upon his озуп, 
but the mere fact that he paid the dividends, as 
such, on any occasion to his wife, is corroboration 
of the gift, and there is no doubt, having regard 
to the relationship of the parties, that if he did 
not pay the dividends over as received to his wife, 
he did so. by her implied consent or at any rate as 
between her and him, upon the footing that it was, 
with her permission. I think, under the circum.’ 
stances, that the evidence proves to my satisfaction 
not only that the document was executed, in Novem. 
ber 1916, but that it was made over tothe lady and 
that thera is room for quite sensible reasons, why 
the transfer was not completed by the registration 
of the shares in the new name. The lady must, 
therefore, succeed in this suit. The snit will bs dis-' 
missed with costs on scale No, 2. 
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LOWER BURMA. OHIEF OOURT. !- 
Secoxp Civit Arpsar No, 241 or 1920.) 
August 30, 1921, - | 
Present ;—Mr. Justico Robinson, Ohief Juge, 
and Mr. Justies Duekworth. — 
QUAH CHENG GWAN-—PiaurtiFF— 
APPZLLANT . 
_ versus 
MAUNG PO MYI AND oraggs —DRFENDATS | 
—-RasPonventa. 

Transfer of Property Act (IV of 1882), з, 68—Ates- 
tation—-Standing ‘by withuut signing as attesing 
witness, whether sufficient—-Mortgage-deed—~Reg itra- 
tion defective —H vidence—Personal covenant, : 


4 t 
To satisfy tho requirements of section 69 ofthe 
Transfer of Property “Act, the witnesses must ign 
their names after seeing the actual executioj of 
the deed. Standing’ by and seeing the execuant 
write something on the deed, without signin} as 
attesting witness to the executant’s . signaturj, is 














not sufficient, [p. 589, col. 2 ] 


Mortgagé-deeds which are -invalid for waht of 
registration, or by reason of defective registration, 
are admissible in -evidence to prove a perfonal 
covenant to pay, and, where there is no doubif that - 
the coüsideration-money was paid, and there |a an 
unqualified agreement to pay, the lender is enbitled 
to a decree for the amount of the money Тел with 
the interest due thereon, [p. 590, col. 1.] А . 


` Second appeal against . the. judgme: t of 
the Divisional Judge, Tenasserim, eon&r ming 
a deeres, passed by the Additionsl Di itriet 
Judge, Tavoy. s 3 RAE ; 
Mr.. Shaw, {от the Appellant. 
i Mr. Maung Lat, for Respondents Nos, 
JUDGMENT.— The plaintiff appellaj 
brought this suit on а mortgage deed, | 
the 18th Septémber 1917, exeeuted by J 
Po Myi and his mother Ma Yaing. Th 
reoites that they desired to mortgag 
Properties specified for Rs, 3,000 at tH 
of Rs. 14 0 


exaess money, if ‚апу, ta us. 

make up the amount, if it is short,” an 
on, the deed resites : "Under these sor 
the rish man Quah Obeng Gwan | 
mount of E», 3,000 to the mother an 
When the suit was brought, Ma Үл 
doad, and ‘her heirs and legal reprase 
had beaa brought on the resord, 


m CABE, 
| 


of ber signature. 
d by Maung Po Myi, and his signature waa 
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Myi did not defend the suit, and à mortgage- 
deeree was passed against him. Ав regards 


‚Ма Yaing's liability, the mortgage failed, as 


it had not been properly attested in respest 
The deed was first execut- 


duly attested by two attesting witnesses. At 
that time Ma Yaing was ill in bed, and after 


execution by Po Myi, the deed was taken to 


her. The two attesting witnesses stood at 
the door and saw her write on the deed, but 
they did not sign themselves as atteating 
witnesses to her signature. To satisfy the 
requirement: of sestion 59 of the Transfer of 
Property Act, the witnesses must sign their 
names after seeing the actual exeantion of the 
deed, See Shamu Patter v. Abdul Kadir 


` Rowthan (1).. 


Plaintiff asked for a personal desree, and 
the question is, whether the mortgage failing 
in respeet of Ma Yaing, a personal deoree for 
the money ean be given, The learned Divi- 
sional Judge has felt seonstrained by tbe 
deeision in Bunseedhur v, Suiaat Alt (2), 
whieh follows the desision of their Lordships 
of the Privy Counsil in Narotam Dan v. 
Sheo Pargash Singh (3), and another decision 
of their Lordships of the Privy Council in 
'Kalka Singh v. Paras Ram (4), to hold that 
no personal liability ssaraed or „воша be 
enforeed. Inthis we think he is elearly 

ng. 
in the first Privy Counsil, oase sited, their 
Lordships were dealing with a partieular саве, 
and they held that the doeument in question 
sontained no personal sovenant to pay the 
‘debt out of personal estate, or any other 
estate than the partisular фаш that had been 
hypothesated. In Bunseedhur's case (2), the 
mortgagor promised ќо re-pay the prineipal 
оп а eortain specified date, and interest ina 
esrtain month year by year. ifthe interest 
was not paid, the mortgagee avas to be at 
liberty to recover the same by suit, The 


Ind. Cas, 250,85 M. 607: 16 C. W. N. 1009; 
5 5 7, 325; 12 M 1. 7.838;(1012) M.W. N. 
985; 10 A. L. T. 259; 14 Bom. L, R. 1084 160. L. J 
596; 29 I. A, Z18 (Р. C.). + 
(2) 18 C. 640; 8 Ind: Dec. (N, в.) 853. А В 
(3) 10 С. 740; 11 LA 83;8 Ind, Jur. 216; 4 Sar. Д 
С. 3.522; Rafique & Jackson's P. О. No. 78; 5 Ind 
: (x. в.) 496. ? 
d a 434; 22 I. A. 68; 6 Sar. P, С. J. 543 5 M. 
L. J. 14 Raüque & Jackson's P, C. No. 187; 11 Ind. 
Deo. (ч, в.) 290. ADU eM EE 
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doeument then proseeded that, ifthe mort. 
gaged property should ever be sold by austion 
for arrears of Government revenue or for any 
„otber reason, then the mortgagee might 
reeover both the prineipal and interest in any 
manner they might eonsider feasible, either 
from the person or other moveable or im. 
moveable property of the mortgagor; and 
that, if the prinsipal was not paid by the 
agreed date, then the mortgages might 
institute a anit to reaover from the mortgaged 
property. In other words, it was held that 
a spasial agreement had been made as to the 
remedies whiah were to be open to the 


ÍNDIÁN GREB. 


іда 


lon brought to salo, Thera is nothing in 
te dosument to show that the agreement to 
py was qualified in ita terms, or that there 
ws any idea of substituting a remedy against 
tl property for the. initial liability to re-p3y 
th loan, The plaintiff, therefore, was, entitled 
tca decree against thé estate of Ma Yaing 
fc the amount of money lent with the in- 
test due. 

Weacsapt the appeal snd reverse the 
disions of the Courts below with eo3ts 
thoughout. 


fy C, А, 
Appeal accepted. 
























mortgagee, and that, therefore, he could not 
resover his loan in any other way. In Kalka 
Singh's case (4), the same principle is laid 
down. Their Lordships stated : "In the next 
place, although an unqualified admission of a 
debt, no doubt, implies a promise to pay it 
their Lordships are поб prepared to hold 
that that is neeezsarily eo where there is an 
express promise to pay in a pariieular man- 
ner, lt must depend on the sonstrustion of 
tha instrument in esah саке”! in all three 
eases it will be observed that it was held that 
there was m general promise to pay but only 
а promise to pay ina partieular 
therefore, these authorities do not tod 
ease where the mortgagor has not limited his 
liability to pay only ina partisular manner 
ak that br hn Hine of the law taken їп 
e oase of Ethol Georg? 
dust (5): gina Kerr v. Olara B. 
It is unnecessary to refer tot iti 
which lay down that ена cha 
are invalid for want of registration or b 
reason of defeetive registration, nre айы. 
sible in evidenee іп prove a personal sens 
ш to рау, What has to be sonsidered, thara: 
сай oe ease ia the terms of a particular 
In the present дане thera ig 
the ‘consideration money is mu aM 
are aoneurrent findings by both the rs 


OALCUTTA HIGH COURT. 
APPELL FROM ORIGINAL O:vit No, 66 оғ 
ч 1920, 
Fabruary 4, 1921. 
dresené : —Sir Lanselot Sanderson, Kx, 
Ohief Justias. 
and Mr. Justice Rishardson. 
À BISWANATH DAS GHOSE— 
| PrarsTIFZ— ÀPPZLLANT 
versus 
ORASHIBALA DASI axp OrHz8s 


Deran DANTS— RESPON DENTS, 
Sudras—Intermarriage beta 
Tanti woman, validity of— 


i ctually takes place between а 
both regard- 


gal from a judgment of Greaves, J» 
the 22nd Dasember 1919, passed in the 
e of the Ordinary Original Civil 
istion, 

M. N. Kanjilal (with him Мөхвгв, P, N. 
jee and M, О, Ghose), for the Appal« 


N. N. Sircar, (with him Mr, S. 0. 
ог the Raspondest, Shorasbibala. 
. О. Ghose, (with him Mr, Langhford 


rise 2 to this, and we see no reason to for the Raspondent, Niranjan 
: r from them. There is an express 
» 29 ателер, and the dosament provides JUDGMENT, 
з Оп failure to do so, the mortgagee may gox, О, J.—This is 9n P Me, 
the judgment of Mr. 


оН against 
Greaves whereb 


3d the suit. А 
laintiff is an infant and sued by 


er and next friend. Ths sui was 
(i) for а deslaretion that ihe йя 


proseed against the mort 

, gaged 

ines is, further, the express en 
iability $5 pay any balanes that might still 
remain outstanding after the property had 


y the léarned Judge 


(5) 4 C, L. J, 610. 
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entitled to an uudividel half shara of апі іп Storashibala, the let defendant, wan sister 
the house and premisas Nos. 155, 156-land cf Jcgendra; Nogendra, the 2nd deferdant, 
156.2, Baitakhana Road (formerly No, 156, was trother of Jogendra. Golapmoni, tke 
Old Baitakhana Bazar Road) in thstown rd defendant, was the mother of Jogendra, 
of Calsutta, subject to the life-interest and Niranjan Krishna Das, the 4th defend- 
thereon of the defendant Srimati Shorashi- ant, was alleged to be the purebarer of 
bala Dasi; (iz) for а deslaration that the the property in question from the first three 
indenture of вопувузпве, dated 25th day defendanta by a conveyaree dated the 24th 
of Marsh 1918, exesuted by the defendants, Mareh 1918. 
Srimati Shorashibala Dasi, Nogendra Nath The main issues in the eate were: (2) 
Das Ghose and Srimati Golapmoni Disi Was Charubala lawfully married to Jo- 
in favour of the defendant Niranjan Krishna gerdra? (5) Is the plaintiff tte legitimate 
. Das, is void and inoperative’ as against коп of JcgendraP Тһе plaintiff alleged 
the plaintiff; (iif) for a deslaration that (kat in July cr August 1905, Jogerdra duly 
the defendant Niranjan Krishna Das is not married (Charutala, the mother cf the 
absolutely entitled to the whole of the said plaintiff, accordirg tothe Hirdu Shastras, 
premises Nos, 156, 153-1, 1560-2, Ballad Aad they lived as hueband and wife until 
khana Road (formerly No. 153, Old Baita- " the death of Jogerdra оп 22rd Marsh 
khana Bazar Road) in Calontta, 1916; that there was ierre of ike craid 
The plaintiff further prayed for an in- ` marriage, vit., Probhabati, born cn 3rd Nc- 
juustion to restrain the defendant Niranjan ` vember 1£08, воа the plaintiff, born cn 26th 
Krishna Das, from desling with the said January 1911, 
house and premises, peading tho final The first three deferdants in tke written 
determination of the suit : for a Reseiver and statement alleged that Jogendra was never 
in the alternativa that the defendant Shora» married to Oharnbala, but that he kept 
shibala mightba ordered to pay to the plaint- her вв his mistress fcr sometime, ard that 
iff the sum of Rs, 12,000. Jogendra cared to live with her sinea 
At page 155 а family tree is set out, 1909 and that the plaintiff was neither 
and this may ba sonvaniently referred to:— iho legitimate nor the illegitimate коп of 
x Jogerdra, 
GOLAK CHANDRA DAS GHOSE — . . ' The 4th deferdant, Niranjan Krishna 
f . | Dar, alleged that he verily believed that 
Sm, Jaharmani Dasi, Doyal Chandra by Sm, Golap- Charubala was а woman of the town. 


died 4th July 1918 Das Ghose moni Dasi, The fests relating to the properly in 
(unmarried), | КЕСШ question may be taken from the statement 
J’ E contained in the learned Judge’s judgment, 

[c as follows :— 





"One Jaharmani Dasi, the nunt of Sho. 


г} : 
Sm. do Nogendra Jogendra-  Sm.Oharn- rashikale, Wogendra and Jogendra, by her 
‘shibala Dasi, nath Das nath Das bala Dasi, Wil), dated the llth April 1£05, appointed 


defendant Ghose. Ghose, (alleged to S ; : P 

: No, 1) ` (defendant died 22nd have been Shorashitala e apii ard, dirested 
(unmarried), Мо, 2) March 1916} married өг to pay ail her just debis, and gave to 
married). Jul or Shcrashibala absolutely No. *07, Beadon 

( ) у D 
August Street, ard gave No. 156, Old Baitakhara 
1905.) Bezar Road (now represented by the pre. 
eee ` mires in rait) to Nogendra ard Jogendra 


absclutely in equal moieties subjeet to а 
life-interest in favour of Shorashibala, and 





Sm, Provabati, Biswanath Das Ghose, 


(Minor), (Minor) she directed her exeeutrix to pay monthly 
Bora 8rd Novem- Plaintiff, out of the income of her àstate, Rs, 10 a 
ber 1908. Born 26th January 1911. month to Golapmoni for her maintenanee 


' The plaintiff alleges that he is the during her life and to Nogendra and Jo. 
legitimate son of Jogendra by his wife gendra cash а like sum if they or any of 
Charabila and that he was born on the 26th them did not live under Shorashibala'g 
January 1911, sare at her own residense, The testatriz 
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gave oertain legacies and left sll other her 
‘moveables and, immoveables to Shorashibala. 
Jaharmani died on the 4th July 1913, with- 
oat having revoked or altered her Will, 
and on the 4th January 1918, Probate of 
the Will was granted ont of this Court to 
‘Shorashibala, From annexure ‘В’ to the 
‘affidavit of assets, it appears ‘that no entry 
was made against the item ‘amount of 
debts, due and owing from the deseased 
payable by law out of the estate.’ On the 
‘25th Maroh 1918, Shorashibala, Nogendra 
and Golapmoni exeanted in favour of the 
defendant Niranjan a eonveyanse of the 
‘premises in suit for Re. 12,800. 

‘The eonveyanee recites, inier alia, the 
"Will of Jaharmani, the grant of Probate, the 
death of Jogendra 


inter alta, the payment of the legasies. 
One of the sonditions of the bond being 
to protest the purehaser against any per- 
sons eliimiog to be the heirs of Jogendra, 
Neither the sonveyanse nor the affidavit 
nor the bond makes any reference to ‘any 
debts of the deaeased Jaharmani.”’ 

After referring to the evidenas, doeu- 
mentary and oral, the learned Judga held 
that a вегешопу of marriage was gone 
through between Jogendra and Charnbala, 
and that Charnbala was resognised , as Jo- 
gendra's wife, and her shildren were ге. ' 
eognised as his and that she lived with 
hint as his wife in Upper Ohitpore 
Road. 


He farther held that Jogendra was а 


‘1916, unmarried and intestate, and leaving weaver elass ‘and he, then stated that it 


his mother - Golapmani вв his sole kei 
‘and legal representative, and that Shorashi- 
bala as exeoutrix got possession of ` the 
‘estate of Jaharmani and paid up the lega- 
eies and maintenanse mentioned in the Will, 
‘and that Shorashibala, being in need of 
money for earrying out the direstions in 
the Will as aforesaid, had agreed to sell 
the premises in enit, and. that Nogendra 
‘and Golapmoni had agreed to join as re- 
wwersioners so as to sonvey to, the purshaser 
“a good and valid title. Shorashibala, No- 
‘gendra and Golapmoni grant, sell, sonvey 
and transfer to the purehaser the premises . 
‘in suit and all the estate, right, title, in. 
‘heritanee, use, trust, property, olaim and 
‘demand ‘of the vendors and of eaeh of 
them into and upon the said property and 
‘the conveyanse eontains the usual sovenant 
‘that the vendors and eash of them hed 
‘good right, full power, absolute authority 
(and indefeasible title to eonvey and а 
'eovenant for 'quie^ possession and to in- 
'demnity and for further assuranse. 

" Shorashibala, Nogendra and Gelapmoni 
on the same day swore an affidavit stating 
‘(paragraph 4) Jogendra's death, intestate 
‘and unmarried, and that Golapmoni was 
his heir and (paragraph 5) that besides 
themselves no other persons had any in. 
‘terest jn the premises in suit and (para- 
‘graph 6) that the legacies and maintenanse 
had been folly paid and diseharged by the 
exesutrix. The same ‘persons on the same 
day exesuted a bond in а sum of Ra, 25,600 
in fayourof the purehsser which, resites, 


B 


on the 22nd vin fre and that Oharnbala was of the 


Z was nesessary to eonsider whether a marri- 


age between them could be a valid marriage 
and the children’ legitimate. 

In this Court, the above mentioned 
findings of fast of the learned Judge 
have not been ehallenged by the learned 
Counsel who appeared for the first three 
respondents or by the learned Oornsel who 
appeared for the 4th respondent, Niranjan 
Krishna.Das, ` 

The learned Counsel, who: appeared for 
the appellant, challenged. the learned Judge'a 
finding -that thé plaintifi’s .mother was of 
the weaver elass and urged that the. Court 
should hold that she was a°Kayastha: I 
вее по reason, however, to differ from the 
learned Judge's finding. in..this respeet and, 
eonsequently, the sase must be desided upon 
the learned Judge’ s.findings of fast. 

' The learned Judge further said that ` he 
must hold tbat, :aseording to the law as 
laid down in Benga), Kayasthas are Sudraa 
and: that the two (by whish I understand 
him tó mean the Ksyasthas’ and weavers) 
are sub-divisions of the same saate, The 
learned Counsel for tke first three тө. 
spondents eaid that he disputed that finding, 
but he did not diseurs the ease» to whieh 
the learned ' Judge referred and on whieh 
he based his jadgment in this. respest, 
The sase of Astta Mohan Ghose . Moulth v, 
Nerode Mohan Ghose Moulik (1), one of the: 
eases to whish the learned Judge referred, 


(1) 33 Ind, Cas, 127; 20 0, її. Е. 901 at p, 998; 
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wis desided by OChandhari and Newbould, 
JI, in 1916 and. at pages 904 and 925* 
will ba found the following passages :— 

“Wa agree’ with the learned Subordinate 
Jadge-that _Kayasthas, aossrdiag to the law 
prevalent in Bangal, are sonsidered as 
Sadras. The question has freq13ntly arisen 
in eonnestion with eases of adoption, and 
it is. settled that as Sudras no religious 
seremony is in their вазе neesssary, but 
that ,the mere giving and taking of a son 
is suffisient to give validity’ to adoption 
amongst them... . They have bən 
treated as Sudras in our Oourts for a long 

i series’ ‘of увага and their status as suah eannot 
now be questioned, 

“Bangali Kayasthas .have bsen uniformly 
freatad.as Sudras in our Courts and the 
question does not appsar sapable of serious 
argument, although attempts may hava 
resently been made by some members of 
the éommunity to trase their dessent from 
Khatriyas, and soma of them may have asta- 
ally taken the sasred thread as belonging to 
the regenerate.” 

This judgment, аз I hava already said, 

was not in any way ehallenzei by either 
of -the learned Counsel who appeared for 
the respondents, 
, It must, therefore, be taken, as the learned 
Judges said in the abova. mentioned 0338, 
that the Bangali Kayesthas are: treated ag 
Sodras-in this Court. . 

It follows, therefore, that Jogendta, baing 
a Kayasthi, and Oharubala, being a Tanti, 
‘were mgmbara of two sub.dívisions of the 

- ваше easte, vik, the Sudras. The question, , 
therefore, arises whether the marriage 
‘between Jogendra and Charubala was invalid 
by reason of the fast that they bslonged to 
two subdivisions of the Sudra easte, 

The learned Judge relied upon the opinion 
expressed by Mitter, J, in Narain Dhara v. 

` Rakhal Gain (2), and upon the opinion 

of Bir Gooroodas Banerjee to bs found at 
pagas 75 and 76 in the 4h edition of his 

'bosk on the Hindu Law of .Msrriage and 

Biridhan., 

€ It has, howevar, baan hold by the Privy 

‘Gounsil іп Inderun Valungypooly Taser v. 


JRamawsimy Pandia  Talaver (3) that if 
' (2) 1.0. 1; 23 WR. 334 1 Iud. Dec. (м, в.) 1. 

(3) 18 M. І.А. 141; 3 B. L. R. P.C. 1; 12 W. В.Р, 
Br T Р, О: J, 267; eee о, d, 93080206 в, 
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thers has bsen a marriage in fost, there 
would be & presumption in favour of there 
being а marriage in. law, 

In this ease the learned. Judge, as I 
have already stated, found that there was 
in fast a marriage between Jogendra and 
Oharubals, that Charubala was resognised 
as his wife, and her shildren were resog- 
nised as his, and that she lived with him 
as his wife in Upper Chitpore Боаб, 
Oaleutta. These findings stand unehallenged. 
There is, therefore, & presumption that the 
marriage was valid.and sesording to law, 
and the onus rests on the respondents to 
.displase this presumption, No evidense of 
any usage or eustom applieable to the 
parties was given, exeept that Charubala, 
the mother . of the plaintiff, in  eross- 
examination, said that Jogendra and 
Nogendra were Kayasthas, and that they 
sould only marry Kayasthas: Oharue 
‘bala, however, was, at the time, assert. 
ing that she and her father also were 
‘Kayasthas and that there was a valid 
marriage between Jogendra and herself. 
The validity of a marriage between a 
Kayastha and Tanti was obviously not; 
„present to ber mind. 

In this Court the learned Oounsel for 
‘the first three respondents: urged us to 
emit the ease for a further hearing upon 
the question whether, by the usage ап 
,austom in this part of Bengal, a Kayastha 


‘eonld marry в woman of the Tanti elass, 


and the learned Oounsel was willing to 
submit to any terms as to sosts whieh we 
might fix. „This was opposed by the 
learned Counsel for. the plaintiff. The саве 
of these respondents in the Oourt below 
‘wae, in the first plaas, that Charabala was а 
‘kept mistress and that Jogendra had not 
married her; but the ease was not sonfined 
to that as appears from the evidenee and 
also from the learned Judge'a judgment. 
It was obviously eontended on behalf of 
these defendants that, even if thera waa 
a marriage between Jogendra and Chart. 
bala, it was not valid, besause Jogendra 
was a Kayastha and Oharubala was а Tanti, 
and evidence was ealled by the defendanta 
to show that Oharubala was a Tanti; that 
being so, in my judgment, if the defend. 
ants .were desirous of relying on any 
usage or custom whieh went to show the 
invalidity of sneh a warriege, they should 
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have produséd evidenee in respeot thereof 
at the trial No sueh usage or sustom 
was pleaded, nor was apy evidence given 
thereof and, under these eireumstanses, in 
my judgment, we should not now be justi- 
fied in remitting this ense for a further 
hearing in 'respeet of this point, As 
already stated, the defendants abstained 
from calling any evidence ав to usage 
and evstom prevailing in this part ОЁ 
Bengal, but, for the purpose of rebutting 
the above-mentioned presumption, relianee 
‘appears to- have been plased upon the 
opinion to ` whioh the learned Judge 
referred, In Naratn Dhara v. Rakhal Gain 
(29), it was desided that, according to the 
'doetrine of the Bengal School of Hindu 
Шау; һа eertain deseription only of illegiti- 
mate sons ofa Sudra by an unmarried Sadra 
woman is entitled to inhert the father’s 
‘property in the absense of legitimate issce, 
ив, the illegitimate sons of a Sudra by a 
female slave or a female slave of his elave. 

That desision has been disapproved of 
jn a reeent Ful] Benah «ase, Rajani Nath 
Das v. Nitut Chandra De (4). But the 
'opinion of Mitter, J., in Narain Dhara v. 
Bakhal Gain (2), upon whieh Greaves, J., 
‘relied, -was not overruled though it was 
pointed out by Mookerjee, Ј., in Raani 
Мааз, v. Nitat QhandraDe (4) at page 373,* 
“that, "although it-bas heen ‘sometimes 
&smerted “that inter-marriages between 
‘different castes is prohibited in the present 
age, the authorities are not unanimous as to 
‘how far this prohibition extends to inter- 
‘marriages between different castes of the 
_ Вайга class in Bengal. " 


The, opinion of Mitter, J., in Narain 
‘Dhara v. Rakhal Gain (2) was as follows:— 
“In an ordinary ease, where it is estab- 
lished ‘that parties have lived together as 
husband and wife for a long length of 
time, it ів gonsonant with natural justise to 
presume a valid marriage between them; and 
1 am notaware of ару peouliar provision in 
ihe Hindu Law whieh is ineonsistent with 
sueh a presumption as this, But in this 
ase there is no room for it, for the parties 
are of different castes, and a valid marriage 
between them is impossible unless sane. 


' (4) 68 Ind. Cas. 50; 82 О. І. J. 883; 25 0. W. N. 
438; 48 О. 648 iF. В 
BEB 48 0. 948 IP. Bl gr — 
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tioned by any peeuliar social eustom govern: 
ing them : see Vayavastha Darpana, ‘p. 1088, 
and Ward's Aosount of the Hindus,- Volume 
I, page 94." 

Markby, J., however, in giving judgment 
said:—'The only doubt I have is as to the 
reasons given by my learned solleague for 
holding that the District Judge is wrong 
in presuming that there was in this ease а 
valid marriage, and that the son of Radhoo 
war, therefore, legitimate. I understand my 
learned sollesgue to sonsider that the pre- 
sumption is exeluded, because the alleged 
wife is ofa different easte from the husband 


and that, unless sanetioned by oustom, 
such a marriage is not legally binding. 
Upon a question of this kind I should 


hesitate greatly before I differed from my 
learned colleague, it beings question with 
‘whieh he is pesuliarly well qualified to deal, I 
only wish to point out that no legal authority 
is quoted for this position, In ths ancient 
‘text-bocks no впоћ authority sould be found, 
because it is admitted (¢) that in ansient 
times the Sudras were but one genoral 
saste or olas:; (ii) that in ancient times the 
marriage of a man with a girl of a different 
class ‘or caste was not prohibited. Whether 
the eomparatively modern prohibition against 
inter-marriage of persons of a different elass 
or oaste extends in this pert of India to the | 
modern sub divisions;of:the Sudra easte or 
slass is а matter of very great importanee. 
The restrietions thus imposed would be very 


numerous; and restrietions upon marriage, 


however convenient socially, assume quite а 
different aspest when resognized by the law. 
If the law does resognise them, of sourse, 
they eannot bə ignored, Butif it does not, 
it would be wrong to impose them, and: I 
feel great hesitation in saying, for . the first 
time, that. there i8 & legal bar to these 
marriages." Jt is to be noted that the 
learned Judge dwelt upon the point that he 
was averse toholding for the first time that 
there was в legal bar to these marriages. 
The date of this ease was 1875. 

In [рота Kuchain v, Bholaram. Dhubi (5), 
whieh was а ease from Assam, it was held 
that there is nothing in Hindu Law pro. 
hibiting marriages between persons belonging 
to different sestions or sub-divisions of the 


x 15 C. 708; 18 Ind, Jur, 108; 7. Ind, Dec, (x. в.) 
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ndra easte, The matterial part of the judg- 
ment was as follows :— 

“The question remains, however, whether, 
assording to Hindu Law, this was a valid 
marriage. It was contended, on the authority 
of a judgment of Mr. Justies Mitter in the 
ease of Narain Dhara v. Rakhal Gain (2), 
that marriage between two persons belonging 
to different sub-divisions of the Sudra easte 

-is invalid. But that we think amounted to 
no more than an expression of opinion, Tbe 
-opinion of Mr. Justioe Mitter was dissented 
from by Mr. Justise Markby, and the sase 
was not desided on that ground. We further 
‘think that the opinion there expressed is 
insonsistent with the desision of the Judicial 
Committée of the Privy Council in the ozse 
of Inderun Valungypooly Taver у. Ramasawmy 
T'alaver (3). The question there was, whether 
the plaintiff, being illegitimate, and, therefore, 
as it-was argued, of no easte at all, воо] son: 
"tracta legal marriage with a person of the 
` Sadra easte, and their Lordships said:— Their 
Lordships are not aware that there is any 
authority—there has been none quoted, and 
it does not appear that there is any authority 
supporting any suoh proposition as that 
. whioh is eontended for by the Pundits; and 
"though their Lordships do not agree in 
everything that has been stated in the High 
Oourt of Appeal, they are satisfied that, in 
the Sudra oaste, illegitimate children may 
inherit, and have a right to maintenanse; 
and that, in this very instanes, the illegitimate 
father of the mother of the plaintiff as well 
as his daughter, were treated as members 
of the family: and, on the whole, seeing that 
these parties are both of the Sudra oaste, 
and that the utmost that has been alleged 
really ia that the Zemindar was of one part 
of the Sudra easte and the lady to whom he 
was married was of another part, or of a sub- 
easte, their Lordships hold the marriage to 
have been valid; to hold the sontrary would, 
in fast, be introdusing а new rule, and a rule 
whish ought not to be sountenaneed.’ 
- The same view was taken in the ease of 
Ramamani Ammal v, Kulanthat Natehear (0). 
‘xhere a similar objeation having been taken, 
their Lordships said (page 352) :—"On the 


‘Iinapplisable to the 
‘nor has any ease or any authority from 
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argument of this appeal ‘this objestion was 
not insisted on; it was sonseded on both sides 
that resent  desision« had deslared the 
legality of & marriage between .persons of 
those- two sub olasses of the Sudra oaste’ 
“We think that those desisions are 
eonelusive as to there being no rule of law 
rendering sueh marriages invalid. It is true 
that the eases referred to were eases from 
the Madras Presidensy; but it has not baon 
shown to us that in this respest any prinaiple 
of Hindu Law followed. in that Presidensy is 
Presidensy of Bengal, 


ancient writers been sited to show that sush 
marriages are invalid, Mr. Mayne in his 
work on Hindu Law treats sush marriages 
as obsolete; and, most probably, they are 
80 in the more advanesd paris of Bengal; in 
whish eastes have become sub-divided in 
auch a way that the sub divisions ara 
regarded as distinof oastes in themselves. 
Bat the fast that these marriages are not 
resorted to is no ground for holding that 
they are invalid aasording to law, Oar atten» 
tion was also ealled to another sase—an 
unreported one—(Rag, App. 274 and 322 of 
1886) whish same Байга Mr. Justioo 
Wilson and Mr, Justiae O’Kinealy. In that 
ease, it was not. nasossary to deside the 
presise point whieh is now before us, but boft. 
the learned Judges intimated very distinetly 
their opinion that, if it were nesessary to 
dissent from the opinion of Mr. Justioa 
Mitter, in the oase to whiah wa have referred, 
they would have don» so, We hold, there- 
fore, that there ia nothing i in the Hindu Law 
prohibiting & marriage betwaen the parties ta 
this suit.” 

We have referred tothe judgment in the 
unreported ease to whieh refepense is made 
by the learned Judges in the last mentioned 
ease. lt was an appeal from an original 
desres Моя, 274 and 322 of 18:6 
and the judgment was that of Wilson and 
O'Kinealy, JJ. I will read the material por- 
tion of it :— 

"Then, itis said that, if the adoption tool 
plass in fact, it is invalid in law, and for thia 
reason that, although the alleged adoptive 
father and the alleged adopted son ware both 


` Sadras, they did not belong to the same 


(6) 14 М. I А. 346; 17 W. В. 1, 2 Suth. Р.О, J. 
498; 2 Sar, P, C. J, 736; 20 E. R. 816, 


braneh of the easte or ela:s of Sudras and that, 
by some rule cf law the adoption by a person 
belonging to à partisular olaaa of the general 
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s «v9 aate of Sudras, of a person belonging to the 


y». 


эмо. 


‚ Sudra'oaste but to а different sub-division of 
.'itis invalid. 
* that ihe question of inter-marriage between 


Tt bas always been aseepted 


two elasses and the question of adoption frem 


` one of these elasses into. the other is prastioally 


, the same question. An opinion has, no doubt, 

, been expressed by one of tlie learned Judges 
. of this Ooort, Mr. Jasties Mitter, in the sase of 
‚ Narain: Dhara v, Rakkal Gain (2) that a 
, marriage between parties in different 
‚ Bub-divisions of the Sudra easte is prohibited 
, unless ' sanetioned by any spesial enstom, 
° That,. ү: ‘think, did not amount to a desisicn, 
` but it does amount to a distinet expression 
' of opinion by ore whose opinion sarriea very 
‚ great weight, On the other hand, it was . 
` dissented from by Mr, Justice Markby who. 
heard the ease with Mr. Justice Mitter. If. 
it were neeessary for пв to decide that 
. question, we shculd, as at present advisad, 

_not be prepared t; follow that rule. That 
` there i is no euch rule of Hindu Law generally 


"js now authoritatively settled by two decisiors 


t 


_of the Privy ‘Couneil, one in the ease of 

` Inderun ` Valungypooly Taver v. Hamaaawmy . 
- andiaTalaver (3) where their Lordships deal 
` with the matter very deeisively. They 
, express their view on thia question thus at 
| page 159: On the whole, seeing that these 
‘parties, are both. of the Sudra oacte and 
. that the ntmost that has been alleged really 
is thatthe Zemindar was of one part.of the 
, Sadra. oaste, and the lady, to whom he was 
'.married was of another part, or of a sub. 


, easto, their -Lordships hold the marriage 


i would jn fast be introdusing a new rule, and 


. to have been valid; to hold the sontrery 


a rule whieh ought not to he sontenansed.’ 
"The.same question was before the вате, 


‘tribunal in another ease from Madras, the 


ease of Ramamani Ammal v, Kulanthat 


` Natchear (6), and-again the same law, was 


. distinetly’ laid down. . 
, against the existenee of the rule eontended for 


That is eonolusive 


ева 'rule' of Hinda Law generally, And we 


` know of no prinsiple assepted as belonging - 


_ to the Bengal Sehool of Hinds Law whioh 
' gould’ distinguish it from. the 


` sehools; nór is aueh a rule laid down in the 
, books upon whose anthority we are assustomed 
' to rely. Oa, the sontrary, we koow that any 


' аррговвћ to sueh 


a dostrine is distinetly 


'megátived by the highest authority of the 


` Pongal Sahool of Hindu Law, the Dayabhaga, 
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‚во describe -tbe habits of the people, 


. Wrong. The 
, passage 


_ did in fast take plase.. 


other ` 
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Inthe саке before Mr, Justice - Mitter, the 
Privy Counsil desisions are not referred to 


„and only two authorities are sited, one is 


Ward's 'Aseounts of the Hindus’ —that is 

Madras book—and if the writer rather intend. 
ed to lay down a rule of law and not may 
the 
Privy Counsil has deslared that he was 
sesond authority is also a 
in Shyama .Oharan's Vyavastha 
Darpana, but that writer has sited no 
authority in support of his position. If, 
therefore, it had: been. nesessary to decide 


. this question of law we should have been 


iuslined io dissent from the opinion of Mr. 
Justiee. Mitter, But itis not nesessary to 
do so, beeanse the utmost that has- baen said is 
that the rule is a rule whieh prevails in the 
absence of spesial eustom." 

In view of these desisions, i in my indgment, 
it must be held that tbere ia no general rule 


. of Hindu Law whieh renders the marriage 
, between Jogendra and Charubala, whieh in 


faat took plase, invalid, merely by reason 
of the faot. that Jogendra was of ona part of 
the Sudra easte and that Oharubala, was of 
another part of the rame. easte, In the 
judgment of Wilson and O'Kinealy, JJ, it 
was stated that the learned Judges knew of 
no prinsiple assepted as ‘belonging to the 
Bengal Sshoolof Hindu Law whieh sould 


. distinguish it from the other sehodls, nor is 
. Bush а rule laid down in the books upon whose 


authority we are aesustomed to rely. The 
date of that sase was 1888, . 

The positicn, therefore, із as follows : —À 
marriage between Jcgandra and Oharubala 
Charubala lived with 
Jogendrs, was resognised as his wife and had 
two children by him, who were resognised aa 
his ehildren. 

The presumption, therefore, i is that it was & 
valid marriage—there is no general rule of 
Hindu. Law whieh rendered their marriage 
invalid. There was no evidenee of any 
Special usage or custom applying -to the 
parties ог to-that part of Bangal in whioh 
they lived, showing that the marriage was 
invalid, and, in the absence of aueh evidence, 
and in view of the desisions of this Oourt to 
whish I have referred, in my judgment tbe 
general rule of the Hindu Law must be 
applied and the marriage must ba held to be 


. valid.. Tae learned Counsel for the first three 


respondenta atrongly urged, aa already 
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Btated, that if an order for remand were made, 
he would be able to eall evidense to prove 
the existense. of sueh spesial usage or eustom 
in this. part of Bengal; we have desided that, 
in this case, it would not ba right to, male such 
an order, It was.urged on behalf of the 
respondents tbat, from ths- sosial point of 
view .in the. part of Beagal in whieh the. 
parties live, a marriage between a Kayastha 
anda Tanti would-be almost impossible. In 
this sasa there is not mush to he said from. 
the sosial point of view, for Jogendra, aesord- 
ing to the evidenee of his sister Shorashibala, 
was а man ofibad eharaeter and а drunkerl 
who, when under.the irflinee of liquor, used. 
to assault people, and Shorashibala herself 
was.kept аз a mistress, Bat this is not the 
question whioh we have to deside: we have 
to be satisfied that the  restristions тороп, 
marriage alleged by the learned Counsel for 
the respondents have basn resognised by the 
law and that the marriage.whish in fast took 
plaso between Jogendra and Charubala was. 
not valid asaording to Hindu Law. 14 may. 
be that а spesial usage or oustom prohibiting. 
inter marriages between, two persons of the. 
Kayastha and-Tanti sub-divisions of the Sudra 
easte in some part of Bengal may beestablished 
by proper evidense. It is suffisient- for us to, 
say that in this ease therois no evidence of 
any sueh nsage or eustom, prohibiting the. 
marriages, of Jogendra and  Oharubala, on. 
whieh we eould aet. In my judgment, thera- 
fore, the, marriage between Jogendra and. 
Oharnbala must be held valid assording to 
the law and eustom prevalent in Bengal and 
the plaintiff must be held to be the legitimate 
son of Jagendra. 

At tha end of the judgment, the learned 
. Judge said: "If I had been able to hold that 
the marriage was a valid one, I should hava 
held that, by virtaa of the sounvayanses, ths 
share of the plaintiff did not pass and I 
should have held on the evidenca that 
Jaharmani left no debts whieh were anp3id 
at thedate of tha sonveyana» and that the 
purehaser bought with notiee of this and 
that Shorashibala was not entitled at the 
data of. the sale to sell as oxsentrix. It isa 
woll-ssttled rule of eonveyansing, апі laid 
down in the authorities, that, under 
eireums!ianses similar to the present, if an 
exesutor sells, аз впаћ, within 70 years of 
the death and purehaser has no knowledge 
that there ave no debts (and he is not bound 
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to enquire) the whole interast pasaes, bnt 
this is not so if, a3 here, the purehaser 
kuows there are no debts. I disbelieva the, 
evidenss of Pannarani and of the other 
woman who swora to debts and payment, aud. 
I disbelieve tha evidenea of Niranjan that 
he was told there. were debts whieh is, 
insonsistent with all the dosuments' in the, 
ease.” 

These findings of the learned Јайвә have 
not been shallenged. It follows, therefore, in 
view of these findings and the marriage being 
held to be valid, that the share of the plaintiff. 
did not pass by virtue of tbe sonvaynanse, 
that Jaharmani left no debis aud that the 
respondent, Niranjan Kishna Das,. bought 
with notioe.of this aad that Shorashibala was, 
not entitled, at the date of.the sale, to sell ag 
exesntrix. 

This being so, in my judgment, the appaal. 
must ba allowed and a deslaration must bs 
made in aseordanes with the first bhrea. 
paragraphs ofthe prayer in the plaint. The 
respondent must pay the costs of the plaintiff 
of the suit and of this appeal. 

Daring the opsuing of the appeal raferenes 
was made to the above mentioned Fall Bansh 
sese of Rajani Nath Dis v. Nitai Ohanira Da 
(4), and it was argued on behalf of tha appal- 
lant that, even if the marriage batwesn, 
Jogendra and Oharubala was invalid, the. 
plaintiff was entitled to inherit a shara of his 
father's (Jogandra's) estate. The learned 
Oounsel for the respondents objested to this, 
візе being disposed of on that ground, and ha. 
urgad, that the ease had not baen investigat. 
ei from that point of view, ani that it might 
ba that there were other parsons who would. 
hava preferenes ovar the plaintiff : tha learned 
loading Counsel for the appellant in his reply 
aimitied that tha appallant most stand or fall 
by the azsa whieh he had made in the 
Oourt b3low. So that in this appaal it 
із not nosessary for us to sonsider farther 
the above mantioned point. 

Ric4ARDSON, J.—[ arges, In my opiaion 
tha eurrent of aubhority ол this topie, 
&aneisnt aul modern, is strong to show 
that this marriaga beíwesn a Kayastha 
avd Tanti, howavar unusual  howevor 
оррэзв1 to взггал& idzas it may bo, was 
valid in law. 

Tha Tantis are Sidran, and thora ara 
desisions binding on us whish eompsl пз 
to hold that the Kayasthas are also Budras 
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[etieh as Raj Ooomar Lall v. Bissessur Dyal 
(7)]. - Tle ‘parties, therefore, belonged to 
different -sub-divisions of the Sudrasa ste and, 
that‘ being бо, it is not disputed that, 
assording to. the elassioal law, acsording 
to Manu’s Institutes and the Dayabhaga, 
the marriage wonld be а good and legal 
marriage and-the issue-legitimate, 

The Dayabhaga is stil the store-house 
of the seommon law of the Hindus of 
this Provinse: “It is to that treatise that 
we must look for the authoritative exposi« 
tion of ‘the law  whish governs Lower 
Bengal.” [Moniram Kolita v, Keri Koltant 
(8). 

It follows that the burden of proving 
e modern eustom varying the Dayabhaga 
lies on those who set upthe eustom. 

Here the marriage was solemnized in: 
fast, and sirist proof must be required 
of a sustom whish would invalidate the’ 
marriage and basterdize the issue. 

Of proof by oral evidenee there is none‘ 
worth mentioning. 

As to modern judieial authority, no doubt 
Inderun ,Valungypooly Tacer's case (3) and 
Ramamant Ammal’s case’ (6) ваше from’ 
Madras, but there are the Bengal desisions to 
whieh sopious reference has already been made 
by the learnedOhief Justiee. The only judicial 
pronounsement whish san be brought against 
the legality of the marriage is the expres- 
‘sion of Mitter, J, in Narain Dhara's cue 
(2), that inter-slass marriages are "impos-' 
sible," a pronounsement whioh went beyond 
the aatual neeessities of the ease, to whish' 
his: solleague demurred at the time, and 
whieh has not been aesepted as good law 
in subsequent cases. It would have been 
safficient for the purpose then ir hand to 
say that inter.elass marriages were £0 rare 
that the présumption of a legal marriage 
could not, in the eireumstanses, be drawn 
from the mere sohabitation of tbe parties. 
But enough has already been said about! 
that ease. The trend of  judisial opinion 
in Bengal undoubtedly upholds the marriage, 

The unsupported dicta of modern som. 
mentators, however eminent, do not make 


the law. Mitter. J., refers to the Vyavastha 
к 10 С. 688; 8 Ind. Jur. 621; 5 Ind. Deo. (х. s.) 


Br aT, A. 115 at p, 150; 6.0. L. В. 322; 4 Sar. P. 
б. J. 103; 5 О. 776; 3 Suth. P. О. 7. 765; 4 Ind. Jur, 
868: 3 Shome L. R. ee Dea, (S в.) 1102 


(р, 0). 
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Darpana. The first edition (1859, Volume 
II, page 1172, Prinsiple 601) sites no-author- 
ity. Nor does Mr. J. O. Ghose (1917, 
Prinsiples of Hindu Law, Volume I, page 
792). Sir Gooroo Das Banerjee, whose opinion 
is always entitled to the greatest respeet, 
in his Hindu Law of Marriage and Stri- 
dhan, adopted the view of Mitter, J., bnt 
it is still the duty of the Courts to còn- 
sider and give eífest to the eases ав &. 
whole. 

Dieta on the other side are not wante 
ing. Беѓегепве ` may be made to Golap 
Chandra Sirear’s Hindu Law (ded Edition, 
page 103). Dr. Dwarkenath Mitter, in his 

' Position ОЁ Women in Hindu Law" (1913, 
page 346), does not disenss the Bengal «ases, 
but asems to lean towards the more liberal 
view, 

Any ` argument based on the faet that 
inter elass marriages are so infrequent as ' 
to be obsolete is now met by the observa- 
tions of Sir Asutosh Mukerjee as Offieiating 
Chief Justice in the judgment whieh he 
delivered on behalf of the majority in 
Bagani Nath Dos v. Nita Ohundra De (4). It is 
right to remember that that case had not 
been desided when the present ease was tried 
in the Court of firat instanee. 

The respestability and the distinetion of 
the Kayasthas of Bengal as a elass or oaste 
stands unquestioned and unassailable. The 
Tantis of the Provinse, though their sosial 
status, ascording to the rules whieh govern. 
these matters, is undoubtedly inferior 
to that of the Kayasthas, are still desoribed 
as в ''" alean caste,” and as one of the 
superior Sudra eastes (Bhnuttasharga's Hindu- 
Oastes and Tribes). Nevertheless, such & 
marriage as that in question may be re- 
garded with disapprobation by the friends 
and relations of the husband or by the 
Kayasthasas a olass, There may be reasons, ' 
sufüsient or  insuffisient, why sueh marri- 
ages should he soeinlly reprehensible from 
the point of view of either or both 
of the elasses to whish the parties belong. 
But both elasses are equally members of 
the body politie And while it is true 
that Hindu Law, Hindu religion and Hindu. 
sosial observanses are olosely interwoven,. 
a deslaration that all inter slass marriages 
are illegal cannot safely ba founded on 
sosial sonsiderations alone. Thore are still 


- sosial observances whieh, if they are ёо һе: 
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&nforeed, must depend on sosial and not on ` 


legal sanstions. 


As to. the partienlar sireumstansss of the. 


present ase, regard being had to the 
sharaster and standing of the Kayastha family 
to whieh the husband bslonged and t» his 


Own eharaeter and reputation, I also agres- 


that there was perhaps no впеһ great me- 
salliance on his part as might at first be 
Supposed, 
I agree that the appeal should be allowed, 
J. P. Appeal allowed, 


od 


' . LAHORE HIGH COURT. 
"MisozLrAxkoUs Civic Petition No, 151 
or 1990. 

(Oivin, Arrea No. 1430 or 1919.) 
November 25, 1921. 
Present:—Mr. Justise Abdul Raoof. 
ALLAH DIN —PraixTIFF—PerITIONER 

$ ` versus 
SHANKAR DAS os SHANKAR SHAH asp 


OTHERS —DEFEXDANT4— RESPONDENTS, 
, Civil Procedure Code (Act V of 1908), O, XXXIX, 


v. l—Appeal— Temporary injunction pending appeal 


—Irreparable injury, 


Plaintiff, who was the mortgagee of a plot of 
land, built & house onthe plot under the terms of 
the mortgage-deed. The plot was subsequently 
sold by the owner to the defendant. Plaintiff sued 


for possession of the plot by pre-emption. His 


suit was dismissed by the first Appellate Court’ 


and he preferred a second appeal: to the High; 
Court. Defendant in the meantime obtained a 
decree for redemption and wanted to pull doivü 
the ‘house. Plaintiff applied to the High Court for 
a. temporary injunction restraining the defendant 
from pulling down the house pending the decision 
of plaintiff's pre-emption appeal: 

Held, that if the defendant were permitted to 
pull down the house, the plaintiff would be deprived 
of the very ground on which he based his pre- 
ferential right of pre-emption and would thus 
suffer irreparable loss, and .that, therefore, this 
was a, fb ense in which a temporary injunction 
should be granted, [p. 60), col. J,] 


' Petition under Order XXXIX, rule 1 


and seetion 151, Ciyil Prosedara Oode, for 


issue of a temporary injunstion restraining 
respondent No. 1 from enforsing tha ra- 
TO A desree, dated tha 9th Dassmber 
918. 
: Mr, Dev Raj Sawhny, for Diwan Ram Lal, 
for the Petitioner. Ж 
Diwan Mehr Ohand, for Shankar Das, 
Respondent. DE 
"ORDER.—I have heard lengthy argu. 
ments on behalf of the respestive parties. 
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The matter appears to bo a hotly eontested 
one, The fasts are somewhat peculiar and 
may bə stated as follows, One Karim Bakhsh: 
was the owner of two plots -deseribed А: 
and B in the order of my brother, Broad» 
way, J., dated the 27th May 1920, A: 
mortgage with possession was effeeted- in. 
respest of these two plota in favour | of 
Allah Din. It is admitted that under one 
of the elauses of the mortgage Allah Din 
was given the power to sonatrnet а house 
on the mortgaged land. He eonstructed a 
building on plot B. Karim Bakhsh’s. sons: 
then sold the plots to Shankar Dag, vandee. 
Allah Din thereupon instituted a suit for 
рге emption elaiming a preferential right. 
of pre emption on various grounds, one of 
them was that, being the owner of a build-- 
ing standing on the plot B, he was entitled 
to pre-empt under elause  "sscondiy" of 
section 16 of the Pre-emption Aet. That 
anit was deereed by the First Court. In’ 
appeal the deeree for pre emption was set 
aside on the ground that a preferential right 
of pre emption had not been established by 
Allah Din. Mr, Petman, who appeared on 
behalf of Allah Din in the lower Appellate 
Coart, stated on behalf of the plaintiff that 
his elient based his right of pre-emption оп 
seetion 16, “ secondly.” Pre-emption Aet,. The 
learned Judge of the lower Appellate Conrt 
hat, therefore. to deeide this question. Не 
eme to the eonelasion that, in order to. be 
the owner of a building, one ought to, bo the 
owner of the siteas well, The learned Judge, 
however, stated in his judgment that he waa 
not quite sertain of the sdundness of thia 
proposition, I am not, however, soneerned 
with the desision of this question at this. 
stage at all 16 will be for the learned 
Jadges of the Division Bensh before whom 
the appeal will eventually eome up for hearing 
to decide this point. I hava simply to deside 
whether this is а proper oase where 
an injunetion prayed for should be granted, 
Putting aside other grounds whieh may 

be urged, there is an outstanding ground 
that the very fate of the appeal before this 
Court depends upon the existenes of the 
building. If Shankar Das is allowed to pull 
down the building before the appeal eomes 
up for hearing, it will afford a ground to him 
to argue that the ground for pre emption haa 
been sut from under the feet of the pre. 
emptor, A QOourt of Justice sannot allow. 
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suek a state of things to some into existence, 
Moreover, a Court of -Equity has to balance. 
the eonvenienée: and ineonveniense of both- 
sides, When: 
sonveniense into my eonsideration, I вап some- 
to no other sonslusion than this. that, 
Shankar Das cannot lore mush by waitirg: 
until the deeision: of the pre-emption appeal: 
in this:Oourt; If the- appeal вцвввейв. and 
the, préférential -right of preemption of. 
the. plaintif i» reeognized, irreparable loss; 
wonld havesbeen done to him before-hand, if Г. 
sllowed'the-building: to be-pulled down. 

I aseordingly:make.the Rule absolute and 
grant the injunetión preyed for, but make no 
order:as to eosts; Я 

Counsel forthe: parties: request. that an 
early date for the hearing. of the appeal. may: 
be fixed; І. order that the papers be laid: 
Befpre:tha: Hon’ble: the Obief Justice for. 
orders, : 


2, Bs Rule made absolute, 





CALOUTTA HIGH COURT, 
ORpixARY Onreinat Озү, 
February 16, 1921. 
. Present :— Mr. Justise Greaves. 
‘Inve MANICK: OHAND MAHATA 
tersus: 
Тнк CORPORATION оғ OALOUTTA 
лир Tur CALOUTTA-IMPROVE- 
: MENT TRUST. А 
Land Acquisition Act (I of 1804), s. 6 (8)—Calcutta 
Improvement Act (V of 1911)—Calcutta Municipal 
Act (III of 1899), ss. 20, 357, 556—Evidence Act (1 of 
18572), s. 4— Proceedings before Land Acquisition 
Officer —High Court, power of, to inquire—Specific Relief 
Act (I of. 1877), в. 45 (e). 


An application was made under section 45 of 
the, Specific Relief Act by the owner of certain 
premises situated in Calcutta and about to be 


acquired by Government for the widening of a. 


street under the scheme of the Calcutta Improve- 
ment Trust'on the ground that there was no’ 
sanctioned project for the widening of the street 
near which the premises were on the part of the 
Trust nor wad any sanction obtained by. the Calcutta 
Corporation. which was acquiring the land at the 
cost of the Trust for any project in connection 
with that street, It was urged on behalf of the 
Corporation that under section 357 of the Calcutta 
Municipal Act the Chairman with the approval of 
the Corporation could acquire the land. that the 
procedure under section 45, Specific Relief Act, was 
not applicable and that under section 6 (3) of the 
Lend Acquisition Act, The- declaration was con- 
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elusive evidence that the land was ‘needed for a 
public purpose: : гү 
Held, that though a notification issued. under 
section 6 of the Land Acquisition-Act was conclusive 
so far as section 4 of.the Evidence Act was соп-! . 
cerned, yet the High Court was entitled to‘ingnire 
into the validity of the steps: which led up to that 
declaration and into the legality and otherwise of 
the acts of the Caloutta Corporation and: of the’ 
Improvement Trust, [p.£01, col. 2: p. 602, col, 1.] ` 
Held, also, that it was not the policy of the Calcutta» 
Municipal Act that the special powers given to the, 
Corporation for acquiring land for certain purposes 
named in the Act were to be used to enable another 
body to acquire land through the medium’ of the 
Corporation, however estimable the purpose and that 
the powers of acquisition of land under the Act 
were limited to cases in which the Corporation 
itself intended to widen в street or effectan im- 
provement. [p. 602; cols. 1 & 2.] - 
The Legislature when, underthe Calcutta Improve- 
ment Trust Act, it conferred powers of acquisition of 
land with certain well-defined safeguards, did not 
intend that the Trust should abrogate those rafe- 
guards and acquire land through the medium of 
the Corporation of Calcutta for the purpose ‘of.street 
widening and street improvements, [p. 608, col. 2.] 
Rule. n : 
Sir B. O. Mitter, (with him Messrs: №, N, 
Sfrc^r and S, О. Bose), ‘for the Petitioner, 
Mr. T. 0; P. Gibbons, К, O, Advoeate- 
General, (with him Mr. D. N, Basu), for the 
Oaloutta Corporation: i 
Mr, Langford James, for'the: Cülsutta" Imi ` 
provement Trust. | | 
JUDGMENT.—On the 6th: January. last: 
I granted a Rule at the. instanee of Manik» 
Chand Mahata ealling on the Calentta: Oor- 
poraticn ard the Caleutta Improvement. 
Trust to show seansa why they should not» 
be restrained from ssquiring or teking; any» 
furtber вієрв to: acquire the premises No; '88, 
Banctolla Street, in this City, the property-of 
Manick Chand, and the Rule now somes-before. 
me for: Learirg. Manick Chand pureliased> 
the premises now in question in June- 1919. 
fcr a sum of Rs. 72,000, ғо he stated, and’ on 
the 25th February 1920, he: obtained tke, 
sanction of the Corporation tó the eréetion 
ofa new building cn the site outside. the. 
Munisipal alignment of Baristolla Street. 
He states that he has ercoted on tke site, in. 
&etordanse with the eanctioned plan, & new ` 
building at a acet of cver Hs. 70,000, and 
that tbe market value of the premises is 
Rs. 2,50,000. On tbe 13th November 1920,. 
Łe received noties from tke Land Авапіві. 
ticn Collestor of Calentia that the premises 
were about to be sequired by Government 
for the widening of Banstolla Street, 


+ 
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It.appears that, on the 7th April 1920, a 
resolution was passed by the Corporation in 
the following terms: — 

That the proposal to asquire pramises 
No. 38, Banstolla Street (falling within the 
Barabazir aligument) under the provisions 
of the Land Aequisition Ast at the east of 

“the-Trast be sanetioned," 

. The: Trust is the Improvement Trust as 
would appear from the proseedings of the 
Corporation wherein the followingappears: — 

" Aequisition of 38, Banstolle Streat. The 
Oommittee were asked to consider the ques. 
tion of aeqnisition of premises No. 35, Bans. 
tolla Street falling within the Barabazir 
alignment of the Improvement Trust. 

“Sanction has bsen assorded to the son- 
Birrotion of a new-three-storied building at 
No. 38, Banstolla Street, which falls entirely 
within. the Improvement Trust’s 60 feet 
north and south alignment іа the Barabszir 
not: yet- sanstioned by Government, The 
Trust propose that the property. be'aequired 
under the Land Acquisition Ast, the cost 
being borne: by them, 
aequisition-is-Re, 59,306. 

“Resolved: That the proposal. to aequire 
premises No, 38, Banstoll Street (falling. 
within the Barabazir alignment) under the 
provisions of the Land: Acquisition Ast:at.the 
oost of the Trust be resommended for sane- 
tion,” 

Maniek Oband alleges, and it is not 
denied, that the Improvement Trust have 
not obtained or even applied for sdnstion: 
to any ssheme affeeting Banstolla Streat and 
that the Board of Trustees of the Trust hive 
not passed any sehems for widening that 
: street, and: that the Corporation haveobtained 
no sanstion from the Leal’ Government. 
for any projest in.eonneetion with Buanstolla 
Street. 


The Calcutta Gasetie of the -25th Angust- 
following  Deaslaration. 
dated the 20th: Augast.. 


1920' aontains the 
No. 7087 L. A, 
1920:— , 

"Whereas it appears to tho Governor i in 
Counsil that. land is rezuirad to bə taken 
by. Government at- the expansa’ of the 
Corporation of Calentta for a; publie purpose, 
vis, for widening Baustolla Street at No. 33 
iu the Town of Oslautta, it is hereby dealared 
that for the above purpose а piesa of land 
measuring, məra ор `Іевв, “L415- of an asra 
boandsd on the north by premises Мо, 37. 
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'gnd.33, Banstolla Street, east: by premises: 


No, 87, Banstolla Street, south by Banstolle 
Street, west by publis passage, im required. 
within the aforesaid Town of Caloutta. This 
deelaration is made, under the provisions of. 
section 6 of Act I of 1594, to all whom it may 
coneern,” 

It is signed by the Sesretary to the Govern. 
ment of Bengal. 

An affidavit was filed by the Deputy: 
Surveyor of the Corporation on their behalf: 
in whieh he states (paragraph 6) that the. 
Board of Trustees have in sontemplation 
a ssheme for a proposed publie street under. 
section 63 of the Caleatta Improvement Aet 
affesting 33, Banstolla Street, and that they 
requested the Corporation to take steps to 
aequiro those premises to keep down tle. 
expense of agquiring. the same later on, and 
that, aceordingly, the resolution of the Oor- 
poration. was passed and it was arranged. 
with the Board of Trustecs that the 
Board should pay thse sost of  noquisi.. 
tion to the Corporation, whieh has been, 
done. 

The Advosate-General on behalf of the; 
Corporation sontended that the Rule shonld: 
not be made absolute on three main grounds: 
(i) That under sestion 357 of the Caleutta 
Munisipal. Act, 1899, the Chairman, with the: 


. approval of the Corporation, may atquire. 


any land and the building thereon for 
widening, extending or otherwise improving, 
any publie street and that, under seatiom 
555 of the same Aot, the Üorporation may) 
acquire any land and buildings needed fcr. 
earrying out ару of the purposes of 
the. Aot, and that {пе provisions. off 
these seetions are not necessarily sonfined) 
to eases where the Corporation is gaing, 
itself ќо. до the widening and that, іп any 
aasa, the street, when widened, would be, 
bandcd oyer.to the Corporation. The second: 
ground. urged. against makifg the Rule: 


. abaclute was that the prosedure under-section; 


45 of the Spesifie Relief Aet was not 
applieable having regard to sub-seetions 
(o) and: (е), it being suggested that Maniek: 
Ohand had another spedifisand adequate: 
legal remedy, namely, by suit, end that the 
remedy was not  somplete, as the matter 
was now in the hands of the Land Aequisition 
Callesior and the Losal Government who 
sould not be restrained under section 45. 
Thirdlg, it was urged-that under seetion. б (3) 
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ofthe Land Asquisition Ast, 1894, the desla-: 


ration of the 20th August last was son- 
elusive  evidense that the land was 
needed for a publie purpose, and that 
tinder sestion 48 of the Aet the Govern- 
ment alone sould withdraw from the Land 
Asquisition proseedings. On behalf of the 
Improvement Trust, Mr, Langford Janias 
relied, in addition to the above, on séetion 52 
of'the Land Aequisition Ast aud on the 
meaning given to the word '"eonelusive" in 
section 4 of the Indian Hvidenee Ast. 

:I ean dispose of Mr. Langford James’ 
arguments very shortly; Sestion 52 of the 
Land  Aequisition Act. slearly has no 


&pplisation, as these are not  proeseadinga. 


eommensed sgainst any person for anything 
dons in pursuanee of that Act whatever 
the ‘indirest effeet may be of any order 
whioh I may make, And as regards 
gestion 4 of the Evideneo Ast and sastion б. 
(8) of the Land Asjuisition Aet the faat 
that the deelaration тау · be eonslusive as 
io the land being needed for a publie 
purpose does not, I think, in any way 
debar. me from enquiring into the validity 
m “ steps whieh led up to that станке 


Oa - behalf of Maniek Ohand, i жав 
vofsrred to section 20 of: the  Munieipal 
Ast and the nesessity of the sanation of 
thé Losal Government (whish it is not 
suggested has been obtained) having 
regard fo the faob that the вові of as. 


quisition, it is said, must execod one Jae of 


rupees. 
iL now eome to the three points 
By the Advosate.General With regard to 
the first point, I am .inelined to think 
that sestion 3.7 (1) of the  Calentta 
Munisipal Ast does not assist the Oorpora- 
tion as the land. is 
alignment. Sub.seetion (2), again, eannot 
be galled in Sid: on their behalf as no 
sanction of :the Local Government has been 
obtained, Seation 556, again, does not help 
them having regard to the fast that, under 
the provisions of sestion 558, it is only on 
payment of the sompensation moneys by 
the Corporation out of Munisipal funds 
that-the-land or buildings acquired vest 
in the Corporation, 

t.But, on broad grounds, I do not think 
that it was ever the polisy of the Oalentta 
Municipal Act that the spesial powers 
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given [to the Corporation for saequiring 
land for sertain purposes named in the. 
Ast were to be used to enable another: 
body to seguire land through the medium 
of the Corporation, however estimable the; 
purpose. If this were so, the) Corporation; 
sould use its power under. Chapter XXV. 
of the Ast to asquire land for a private ' 
Corporation minded to arest for - profit, 
sanitary dwellings for the poorer elasses,: 
or minded to improve Caleutta by removing 
slum areas and ereating. dwelling houses 
on the area eleared, Thie, I do not gather, 
from the Ast, was the intention of the; 
Legislature, and I think the powera of: 
asquisition of land under the. Àet are, 
limited to eases in whish the Corporation 
itself is going to widen в street or effest, 
an improvement. Again, I Чо. not think: 
that the Legislature, when, under. the. 
Caleutta Improvement Trust Ast, it son-. 
ferred powers of aequisition of land with 
eertain well-defined safeguards, ever · 
intended that the Trust should abrogate 
those safeguards and asquire land in this. 
manner through the medium of the Оогрога:, 
tion for the purpose of street widening 
and street improvenients. 

‹ It remains: to deal with the sesond and. 
third points raised on kehalf of the Duci 
pondents. 

With regard to ihe eesond point, I think. 
“apesifie and adequate remedy" in sub. 
sestion (d) of section 45 of the Spesifie 
Relief Ast refera not to a ganeral right 
of suit whish must, unless expressly barred, 
always exist, but to some spesifis remedy 
expressly given by a partioular Aet. Again, 
with regard to sub sestion (e), am 1 to. 
assume that the .Loeal Government and. 
the Land Acquisition Authorities will ignore: 
any injunetion whieh I may grant ага 
eontinue the asquisition proseedings ? 16 
will be suffisient, I think, in this. eonneotion: 
to assume that they will stay their hands. 
in view of my desision and not be parties 
to what I hold to be illegal and ultra 
vires astion on the part of the Calentta 
Corporation and the -Improvement .Trust. 
As to this see, generally, Rex v. Speyer (1). 
and the statement һу. Lord Reading, C. J., 
on page 610: “This is the King's Court: 
(1) (19:6) 1 K. B.595; 85 І. J, K. B. 630; 114. 1. 
T, 463, 32 T, L. R. 211, ' i 
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we sit here to administer justise and to 
interpret the Jaw of the realm in the 
King’s name, It is respeetful and proper 
io assume that onse the law is deslared 
by а eompetent judieial authority it will 
be followed bythe Crown." A statement 
whieh І venture to think is as apposite 
here in india as in the United Kingdom, 

With regard to the third point, I 
have already expressed my opinion and 
І see nothing in sestion 6 (3) of the 
Land Acquisition Act to prevent me 
inquiring into the legality and otherwise 
af the asta of the Calentta Corporation 
and. of the Improvement Trust. I make 
the Rule absolute with eosts against 'the 
Ccrporation and the Trust. 


J. Р, “ 
Rule made absolute, 
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- Mr. 4, Sanyal, for the Appellant, 4 
Mr, S. O. Das, for the Respondents. 

: JUDGMENT.—The appellant in both 
these cases is Musammat Dulari Konwar, who: 
is a Geminder in the village Ganaura, She‘ 
brought two suits against certain tenant 

of this village alleging that about a year' 
ora’ year rnd а half before the suits were: 
brought, these persons had eneroashed on` 
her land in the village by putting up 
buildings, In short, her ease was that these 
defendants oseupied houses in the village’ 
and that they had enlarged them by enerodeh- 
ing upon Jani whieh belonged tó her, 
Musammat Dalari Kunwar elaimed that, in’ 
the eireumstances,' she was entitled to a 
deeree diresting the defendants to demolish’ 
these new structures. ^ 
` Both the Gourts below have dismissed the 
plaintiffs suits, Théy have not belieyed 
the evidense whieh she put forward ‘for 
the purpose of showing that tha buildings,’ 
demolition of whieh was sought, had been 
erested shortly before the suits were 


a filed. 


` ALLAHABAD HIGH COURT. 
Ѕхсокр Отуп, Appest No. 1C62 or 1920. 
Mareh 28, 1922. 

Prisent :— Мт Justiee Lindsay. 
Musammat DULARI KOER-—PriiNTIFF — 
APPELLANT 

. Lersus 
SALIG RAM AYD ornere—Derenpants— 
RESPONDENTS. 
Landlord and tenant—Demolition of structures— 
Estoppel, equitable—Acquiescence —Decree, form of. 


Where, in а suit for demolition of structures 
erected by » tenant, acquiescence on the part of the 
landlord is pleaded, it is not enough for the tenant to 
show that the plaintiff landlord stood aside and, 
allowed the structures to be erected, for one of ‘the 
essential elements of equitable estoppol is that the 
person who sets up that estoppel must have acted in 
good faith and must have been under the belief that 
he had aright to put up the buildings, which it is, 
not possible for a tenant to put forward. [p. 603," 
col, 2. $ 

un a Zemindar brings a suit for demolition of. 
structures erected 12 years before the suit, the decree 
should only declare the plaintiff as proprietor of the 
site but should not order demolition of the 
structures, [p. 604, col. 1.] 

Sesond appeal against а deeree of the‘ 
Distriet Judge, Moradabad, dated the 29th 


April 1920. 


г Тһе Courts alao appear to have deeided' 
both eases on the consideration that Musam-' 
mat Dulari had stood by and a«quiesced: 
in the eonstruetion of these buildings. ' 
э lt has been argued before тсе that the 1пйд.' 


, Tents of the Oourts below аге erroneour,’ 


inasn neh as the learned Distriet Judge has: 
taken a wrong view of. the law relating to: 
aequiescense, : e 

: It is not enough in oases like these’ for’ 
the cefendants to show that the plaintiff! 
landlord atocd aside and allowed the astrus- 
tures to be erceted. One of the essential 
elements of equitable estoppel is that the 
pereon who sets up that estoppel must 
have acted in good faith and must have been 
under the belief that he kad a right to put up 
the buildings. In ea:es like tle precent, 
where there ean be no doubt that the plaint- 
iff is the Zemindar of the village and tke 
defendants are tenants, it eannot, 1 think be 
said that the defendants fulfil the sondition 
above required, It would not be possible for 
atenant to put forward the plea that he 
erested buildings on land belonging to hia 
Zemindar in the belief that the land was 
his own and that he had a right to 
ereot buildings thereon. If the deeision of 
these eases reated solely upon the ground of 
equitable estoppel the learned District Jndge 
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sould not, I think, be supported. However, 
I hava gore into the evidense in the eise 
and the situation anpesrs t» me tc: be as 
follows:— Both the Courts balow:have definita. 
]y found that the statements of: the: 
plaintiff's witnesses to the effeet that the: 
buildings aomplainei of. were ereeted a: year. 


or a year and ahalfbefore the suits were. 


bronght, are uutrue, 

On the other -hand, there is a considerable. 
volume of cevideree on behalf of the defend- 
anta- whish goes to.show-that,as a.matter, 
of faet,. these buildings, whieh the. plaintiff. 
now wants to have pulled down, have bzea 
in-existensa for-a very longtime, aud sertainlg. 
for more than 12 years. -It is true that the 
Courts below have: not prononneed any 
opinion regarding the reliability of 
the defondants’  evidoreo, It seams. to 
me, however, after having it all.read:to me,, 
that there ів no good reason. for disearding, 
it or for supposing. that these: witnesses. are, 
wilfully telling.a false story. 


I must;take it, tberefcre, that the defend-. 
ants’ eviderse. docs establish that these; 
buildings.in dispute- have been in, existere» 
for. along period, and sertainly for over 19; 
years, In those eireumstanoes,. the plaintiff,- 
aithough she is tke proprietor of the sites. 
on whieh the houses are built, ought not 
now to ba given в desree.fcr the removal cf. 
the houses, It is, I think,suffiaient, in the- 
sircumstanees, to deelare that the plaintiff is. 
entitled to be regarded still as the proprietor- 
of the.sites сп whieh:these houses stand but 
that she erertainly is not- entitled to the: 
relief which she elaimed, namely, that the 
houses should be,demolisked. In this state. 
of things, the crder is, that the appeals stand 
dismissed with eosts ineluding in this Court- 
fees on the higher teslo. 


J.F. 
Appeal dimissed. 
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CALCUTTA HIGH COURT, 
APPEAL FROX OR(aINAL Dazoagg No. 225 oF 
1919, 

April 18, 1921. 
Present:—Justias Sir John Waodeoffe, KT., 
and Mr, Justice Cuming. 

SHIVA KUMARI DEVI 
—PLAINTIFF— À PPELLANT 
versus 
BEOHARAM А918 1--0 зиднрачг— 


RESPONDENT. 
Defamation, suit for, against Pleader—~ Pleader acting , 
in professional discharge of his duty. . 


While commenting on vertain documents in the 
course of his argument in a suit for rent, the 
defence Pleader used the expression that the plaint- 
iff,—'a lady) had forged the documents by means of 
fraud (“Juachurit Kariya Kagaj Pata Jal Kariyache e) 
In а suit for defamaticn against the Pleader : 


Held, that the Pleader was not liable for damages 
for defamation inasmuch as what he did was in the 
professional discharge of his duty and in good 
faith for the protection of the interest of his client, 
and his remarks were not irrelevant but pertinent 
to the enquiry which was being made before the 
T and had a direct bearing on the case. [p. 606, 
col, 2 


Appeal against a deeree of the Subordi. 
nate Judge, Nadia, dated the 29th of May 
1919. 

Babus Dwarka Nath Ohuckerbutty, Mritun. 
јоу Ohatterjee and Amuly1 Oharan Вада 
сћат вз, for the: Appellant. 


Мг. В, Ohahrabarty, (with him Babus Bertin 
Behari Ghose, Amarendra Nath, Bose and 
Jatindra Mohun Ohouthury), tor the Respon- 
dent, 


JUDGMENT. 


WoopRorrE, J.—This is a suit for defama- 
tion against a Pleader. The defamation, is 
alleged: to have: taken plàse during the. 
составе of the defenae to an astion brought: 
for rent. It is alleged in the. plaint, that | 
the plaintiff, who is a. lady, was dessrib- 
ed'as.& eheat; It is alleged the. defendant. 
had said that that sho had forged papers- 
fraudulently, that she was a rogue, е{в., and’ 
that the defendant “expressed wrath and., 
eontempt towards- the- plaintiff by. making 
various aesusatións against her.” 


In: the defense to the suit the defendant 
stated that these nllegatiors were not trua’ 
and that he merely sommented upon ssriain, 
Exhibite, Nos, P and Q, after reading, them. 


ЕН 
TNI 


‘Vol. LXVI) 
SHIVA KUMARI DEVİ €, ВАСНАВАМ LAHIBI, 
‘and "that -he did’ not use the expressions 
‘alléged by the plaintiff. Furtaer, the defend. 
ant. says that he never.used the expressions 
Badmash, ete, The ease in which -the 
‘defamation is said to have oseurred was tried 
‘in the Court of the Munsif who made a note 
at the time of the.ineident and stated in his 
*evidense that he remembered one expression 
only, nemelg, that "(she) forged documents 
“by means of fraud.” This is also reeorded 
‚їп order 51 of -the order sheet on the 
:8th May 1917. The learned Subordinate 
*Judge, who has tried and dismissed this. snit, 
has accepted the Munsif's evidenee and held 
‘that the defendant used the expression 
“Juachurt Kariya Kagaj Patra Jal Kariyache,! 
The Subordinate Judge in his judgment cays 
that:: "It seems to me probable that ke 
added to the aforesaid expression worde, 
imperting—it has keen held coin the previous 
rent enit”? He further says that he eannct 
‘hold upon the evidence-that he (the defend- 
ant) used the expressicn "Juashor" .or 
. "Badmash." . Aecepting the Judge's finding aa 
to that, the. question is, whether the defend- 
ant is liable for defamation. If this be a 
question of absolute privilege, the answer 
‘would bein the negative, If the question 
in one-of: qualified privilege, then it has to be 
, Shown"that the statement was made ‘perti- 
_ nently ad'so forth. There ів no need in the 
' present care to go into the question of Jaw 
bearing upon the general question of 1а. 
‚ lity of Ocunsel ard Vakils in respect of defa- 
matory statements made .by them in the 
-scurse of preeeedings in whieh they were 
professionally engaged having regard to 
tbe firdivg on the faets. Upcn the 
question of malice it is to be observed 
that the plaintiff berself states in her 
evidenee that there wss no, enmity between 
‘her and the defendant before the institution 
cf the tuit. And it has not. been con- 
‘ tended Ey the learned Vakil on behalf cf 
the appellant that there was any enmity 
or avy malise in fact. The malise alleged 
vis euoh as, (it is said), should be inferred 
‘from the fact that the statement was not 
justifiable. The  aireumstarees leading 
up to the statements complained of are these: 
"The plaintiffs husband had previously 
brought a euit for rent. In the judgment 
. of that snit, the learned Munsif who tried 
7 the- suit made the following observations :— 


"Ap to the Collestion Papers fled. on behalf 
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of the plaintiff, they seem to have been 
‘manufaetured for the purposes of the pre- 
sent suit,- for they were prodneed long after 
the writteri statement had -been put in,” 
After that suit by the plaintiff's husband, 
‘the plaintiff herself filed another suit for 
rent as her husband had done before her, and 
relied upon the Collestion Papers whieh were 
‘produced’ on her behalf, Her suit was 
also dismissed and in the source of that 
‘suit, the Munsif who tried the suit, in his 
“judgment observed, with refererea to en- 
` haneement, that, "the enhancement must 
have been surreptitiously ` made and the 
‘tenants refused to psy further rent.” The 
‘Maunsif alto says that: “The landlord at» 
‘tempted on two oseasions to realise ^ 
“larger amount by suit but eould not gèt 
more than Rs, 36.” 

In the suit in respeet of whieh this 
elaim for damages arose, the learned Vakil 
‘for the defenee referred to the previous 
prceeedings in the cuit brought by the 
prerent plaintiff's husband and in doing во, 
he made the remark which the learned 
Subordinate Judge has stated in his judg- 
ment and whieh I have quoted. 

Tt is eontended on behalf of the respond: 
ent that it has been found by the learned 
Subordinate Judge that the remarks, such 
as he has found. them to be, were justi». 
fiable on tbe part of the -defendant -as - 
Pleader who was making legitimate som- 
ments on the-eace, : Ав I have already cb. 
served, -the .Subordinate Judge: has found 
that 16 ів not proved that tbe Pleader used 
the words "Juaehor" or ' Badmash." .As 
to the otber statement whieh is found by 
the Judge -to have been used, it seems to 
me that it does not by itself neeessarily 
-imply ‘that any sbarge was made against 
the plaintiff of having herself, personally 
aod knowingly instituted a falre suit. ‘The 
-sommént made was, that the suit by the 
plaintiff was, in.faet, false; and relianse 
was plased on the -earlier suic by the 
plaintifi’s ‘husband for the purposes of 
establishing that fast. This, as I have said, 
_is not nesessarily a personal eharge against 
‘the lady in question, who, so far as we 
:'ean see from the evidenes on the record, 
may have had nothing personally to do with 


- the. suit, beyond the fast that she was. the 


«plaintiff in it, Probably the suit was, as 
-is generally done in вид oases, looked 
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after by’ officers of. the plaintiff, one of 
.whom was named Chandra Sanyal whom 
the Subordinate Judge has fonnd to have 
'had a grievanse against the present defend. 
„ап The Subordinate Judge says: “The 
present suit is the ontecme of maliee that 
the plaintiff's man, Sanyal, bore against the 
defendant," In any ease am of opinion 
_that the learned Subordinate Judge has 
,eome to a right eonoelusion in holding that 
-what the defendant did was in the professional 
diseharge of his duty and in good faith 
for the protection of the interest of his 
elient, and that his remarks were notir- 
relevant but pertinent to the enquiry whieh 
.was being made before the Judge and had a 
direst bearing on the sase. Iam of opinion, 
therefore, that the learned Subordinate 
Judge's deaision in holding 
‘not been shown that the defendant 
‘liable for damages should be affirmed. . . 
The appeal is acsordingly dismissed with 
sont, i 
Coming, J.—I agree. i 
В, N. 


ів 


Appeal dismissed. © 
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LOWER BURMA ОНІЕЕ COURT. 
Оту. MiscgnnaNxoUus Apprication No, 32 or 
1921. : 
HEN August 29, 1921. | 
! Present :—Mr. Justice Robirison, Chief Judge, 
and Mr, Justice Duek worth. 
' MAUNG BYA AND ANOTHE &— APPELLANTS 
| versus a T 
MAUNG KYI NYO ax» orares— 
' RESPOXDENTS.' А 
Civil Procedure Code (Act V of 1908), 8. 110, scop 
of-—Privy Соитсії : Appeal — Subject-matter of suit, 
value of, determination of— Principle governing., + 


' Ina suit for damages for erection of a bund and 
‘the alleged consequent inundation of tke plaintiff's 
paddy field valued-at above Rs.10,000, the First Court 
gave a decree for less than Ев. 10,000 which ` was set 
aside on appeal. On an application to appeal to the 
Privy Council it was objected that this was merely a 
suit for damages and that, in dealing with applica- 
‘tions for leave to appeal to the Privy Council, the 
Oourt could not go beyond, the amount of damages 
actually decreed by the Court of first instance: ў 
Held, (1) that in granting leave to appeal to His 
' Majesty in Council,tHe correct principle to” consider 
' the ‘subject-matter of the appeal was to look atthe 
х judgihent, as it affected the interests of the parties, 
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who were prejudiced by it, and who sought. to 
a themselves from it by an appeal; Cp: 607, col, 
1, ^ т 
(2) that the subject-matter of the suit in : the 
Court of first instance exceeded Rs, 10,000 and the 
decree or final orãer involved indirectly a question 
respecting property worth more than that sum, and 
that, therefore, the applicant was entitled to the 
leave, [р. 607, col. 1.7 А ; 
Per Robinson, C. J.—The second paragraph of 
section” 110 of the Civil Procedue Code ig 
intended to deal with property other than that 
forming part of the actual subject-matter in dispute 
and which would be affected by the final decree or 
order. If the decree affects the petitioner's rights 
in or to such other property, that may be taken into 
consideration in estimating the amount or value of 
the subject-matter.in dispute on appeal to His 
Majesty in Council, [p. 607, col. 2,] ; 
Mr. Higinbotham, for the Appellants, 
Mr. Leach, for the Respondents, 
Le JUDGMENT, E 
Dvc&wozrH, J.—The value of the suit ех. 
seeded Rs, 10,000, By the. First Courts 
deoree a“ sum of Rs, 8,821.8.0 was deereed 
by way of damages for the tort somplained 
of, vit, ihe erestion of the bund, and the. 
alleged consequent inundation of plaintiffs’ 
paddy-fields about 12 to-2 miles -away, 
whereby some 13,500 baskets of paddy were 
lost to them. Оп appeal the’ Beneh `of 
this Court dismissed the suit, setting aside `` 
the deoree of the Distriot Court, thereby, 
пі eífeob, holding that defendant was entitléd 
‘to maintain the bund, and thereby prè- 
venting the plaintiffs from suing again for 
its removal, and forcing them' to agquiessa 
‘for the future in the alleged extensive 
‘damage to their fields. Now, these fields 
are obviously worth more than Rs. 10,000 
and so wculd any portion thereof be, whish 
'eóuld yield over- 13,500 baskets of paddy in 
‘one year, if ordinary prises of land: and yield 
“per aere, prevailed, ` 


©. It is manifest, therefore, that seetion 110, 
Civil Prosedure Code, will permit the, ap- 
.pellavts respondents to appeal to their Lord: 
ships of the Privy Council The value of 
the subjest-matter of the suit in the Court 
of first instance was worth over Rs. 10,000 
“and the deeree or final order: appears to 
involve indireotly a question respeeting prop- 
erty worth over Rs, 10,000. : 
Further, the District Court and the Boneh 
of. ‘this Court differed on the facts of 
the ease, and as to the law applicable, 


the latter involving questions of substantia] 
difficulty. , 


uS AI bi 
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‘* It was’ ‘argued that this was merely а 
suit for damages, and that, in dealing with 
“applisationg for leave to sppeal to the 
Privy Council, this Court eould not go be- 
„yond the amount of damages actually deo- 
‘reed by the UOourt cf: firat instance more 
especially as there had ‘been * по prayer 
‘for an  injunetion , restraining defendants 
from: elosing the bund. The sases of 
' De`- Sia v: De Silva (1) aud 
U"Bhaunath Gir v. Bshari Lal (2) which 
followed Sir Lawrenee Jenkin’s desi- 
“sion in, the Bombay ease, were relied ob, 
but they relate to a state of affairs which 
‘is entirely different from that in question 
"here, and seem to me not to apply. In 
‘Macfarlane v, Leclatre (3) (an apres 
"from. ÜOanada)—their Lordships laid 
"down that the sorrest prinsiple in ‘sush 
‘a oase as this wai to. look at the judgment, 
‘as ‘it affests the interests of the parties, 
‘who are prejudiced by it, and who seek 
^to! relieve themselves from it by au 
ppeal This prinsiple bas been adopted in 
"India. DARET ` : 


In the ease of Lala Bhugwat Sahay v, 
Rai Pashupati Nath Bose (4) Maslean, О, J., 
tand. Mookerjee, J., dealt with a ease where 
‘it’ had ‘to be desided whether. the valna- 
‘tion for purposes of the appeal depended 
“проп the value cf plaintiffs’ share in. an 
‘estate or the value of the whole estate, 
They desided that the latter value was in 
‘that ease the true eriterion. They followed 
‘the unreported ease of Biraj Mohint Dasi v. 
* Ohintamoni Dasi, in whieh Мавівар, О, J., 
"and Banerjee, J,, had come to the same oon- 
*elusion, In my opinion these - decisions were 
- oorreat, 
i8rt Kishan Lal v. Kashmtro (5), was rightly 
5 decided. There Sir. Henry Rishards, C. J., and 
‘Banerjee, J., dealt with the ease of an award 
‘by whish all the property, ineluding the 
‘mortgage rights, was divided amongst de- 
. fondant Kashmiro,.the widow of the de. 
.seased, and oertain other persons, including 


© (1)6 Bom. L. R. 403, 
; ui 52 Ind. Cas. 728; 4 P. L. J, 416; (1919) Pat. 
9 1 


« (8) (1862) 15 E. R. 462; 15:Moo, Р. О. 181; 8 Jur, 
x. в.).267; 10 W. В. 324; 137 В. В. 24, i 

(4) 10 0. W. N. 564; 3 C. L. J. 257. 

(5) 21 Ind, Cas. 617; 35 А. 445; 11 А, І, J, 654. 
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‘the plaintiff. The lady obtained thereunder 
"an eight-anna share in the mortgage righe, 


while plaintiff was given four.annas. The 
lady alone filed a suit оп the mortgage and 
resovered the money, The plaintiff there. 
upon brought the snit in question to re. 


.eover bis four-anna share in the mortgage 


money, The suit was valued at oyer 
Hs, 10,000. The First Court gave plaintiff 
On appeal íhe 
High Uourt held that the award wag 
fraudulent and sollusive, and dismissed the 
The learned Judges held, in the 
matter of the applisation for leave:to appeal 
to the Privy Counsil, that the provisions 
of ‘sestion 110, Civil Prosedure Code, applied, 
inasmuch as the award, if the High Courts 
dsoree besame final, would be invalid ag 
‘regards property other than tke property 
in dispute in the snit—the said award 
admittedly relating to property far exeeeding 
Rs.10,0¢0 in value, i 


1 Й 

Applying this desision’ to the present 
ease, I think that .there is ‘no ‘donht 
that seetion 110, Civil Prosedure Code 
is.:applisable, and that а certificate should 
issue, 

It will issue aeeordingly, Respondents 
will pay appellants, aosta three gold mohurs, 

Rosinson, О. J,.—I' am of the same opi« 
nion. The value of the  subjest.matter 
of the suit in the Court of first instanoe 
was over Rs. 10,000. In addition to this, 
the amount or value of the subjeet-matter 
in dispnte on appeal to His Majesty in 
Oouneil must be the same sum or upwards 
or the  deoree, must involve direstly or 


re ' indirestly, some elaim or qnesti 
Further, I sonsider that the.sase of ` : wikis 


respecting property of like amount or valne, 
The matter to be desided now is, whether 
this Court's deoree involves imdireotly soma 
question to or respesting property of like 
amount or value. | н 
. The sesond paragraph of seetion 119, in 
my opinion, is intended to deal with property 
other than that forming part of the netual 


. subject -matter in dispute and whieh would ba 


affested by the finaldeeree or order. If tha 
decree affeets the petitioner's rights in or 
to-eneh other property, that may be taken 
into consideration in. estimating ‘the amount 
or value of the subjeet-matter in dispute on 
appeal to His Majesty in Counsil, ` The whola 
question is very fully argued in Subdrae 
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‚ mania Atyar v. Sellammal-(6), and with the .. 


.desision arrived: at therein, I entirely 
‘agree. The petitioner'a rights are elearly 
5 thus affeeted. 


А. sertifioate will, therefore, be granted. І 
- soneur in the order as to aosts, 


This disposes of both applisations and the , 


..-hwo appeals may be aonsolidated, one sscurity 
of Rs. 4,000 only need be taken and one paper- 
book printed. 

J.P 


* (6) 31 Ind. Cas, 296; 89; M, 813; 2 L. W. 1057; 18 
- M, L. T, 450; (1915) M. W. N. 947; 80 M. L. J, 817. 


r 





OALCUTTA HtGH OOURT. 
APPEAL ком Orper No, 98 or 1919, 
April 30,1920. 

Present: Justise: Sir N. B, Chatterjes, 
Kr, and Mr. Justice: Panton, 
© КАМИ KUMAR BHOUMIK —DzrzxpANT - 
— APPELLANT 
: cersus . 
PROTA? OHANDRA BHOUMIK 
. AND OTHERS--PRTITIONEB, AND’: 

JASUDALAL:BANIRY X AND OTRERS 

—OePosrTE. PasTr — RESPONDENTS, . 


Civil Procedure Code (Act V of 1908), s. 47,0. XXI, . 


т. 90—Eaecution of decree, for costs by attachment of 
f Ерис obtained by judgment-debtor and by 
sale of. morigaged ‘property, validity of—Sale, if 
v ees void. 


А mortgage anit brought by А. against B.and C. 
- Was dismissed with costs so far ав B. was concerned 
. and / decreed -agdinst C, B. in execution of his 
‹ degree for costs attached the mortgage-decree of A. 
against G.-ing | the- decree for costs was satisfied 
with the sale-proceeds of some of the mortgaged 
t properties. In an‘application by О. under section 
47 of the Code of Өт Procedure to have the sale 
-Beb aside: ` 


.Held,that the. sate was not absolutely void, but’ - 


‚ Was certainly irregular. and could be set aside if 
proper ‘proceedings were taken for the purpose, 
t cane that the judgment-debtor could waive the irregu- 
‚ larity and the sale could not ‘be treated as a nullity. 

, [р..609, col; 1.].* 
‘Appeal against an order. of the Distrist 
- Judge, .Tippersh, dated the 20th of.January 
„1919, affirming that of .the Subordinate 
oE : Judge, Second Court of that distriot, dated 


the:2ard of: Augast 1918, | 
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Babna Bro’o Lal Ohuckerbutty and Upenzra 
K. Roy, for the Appellant. 
Dr. Sarat Oh.. Basak and Babu Chandra 


. S. Sen, for the Respondents. 


JUDGMENT.—This appeal arises out: of 
prceeedings in exesutionof а desree. 

It appears that certain persons referred 
to as the "Banikyss" brought a suit upon 
a mortgage sgainat the appellants before 
Their suit 
. against the appellants was dismissed with 
_ soste, but they cbtained a desree upon а 
' mortgage sgainst other persons... The appel- 
.lants in exeeution of their deeree for costa 
.against the * 'Banikyas" attached the mort. 
gege-.decree ‘they’ hàd . obtained against the 
other persons, got themselves substituted as 


. attashing. desree-holders .and proeeeded to 


_exeaute the deeree, The -mortgage-deeree - 


' was for about Re, 5,00. The appellant, 


‚ however, ехөвпќей their deeree, for realising 
'only.the amount of. eosta due to.them vfs, 
Rs, 259, and a share of eertain property out 
of the mortgaged properties was eold and the 
deeree for вовёв was satisfied with the sale. 
-preeeeds, | а 


The ГРАЄ dibus applied to have the 
sale set aside -undor Order XXÍ,rnle 92and 
reotion, 47, Civil Frosedure Code, one of 
the grounds alleged ‘being . chat the, deeree 


. eould not be-exeeuted. only for- the amount of 


вовіз. 
The Court of first instance dismissed the 


. applisation treating 16 ав one under :Order 


, XXI, гпіе 90. On sppeal the, learned: Judge 
' observed ‘that there was, "no mashinery.” 
for making за deslaration that-ibe sale was 
illegal under the provisions of seetion 47, 
On second appeal to this Court,.the.learned 
Judges (Woodroffe and Huda, JJ,,) were of 
opinion that the sace had heen fought ont 
in the First, Qourt as if it were a; sess 
.under Order XXI, rule 90, So far-as the 
application under seotion 47 -was concerned, 
.the learned Judges expressed the opinion 
that their judgment would not debar tho 
appellants from proseeding in the matter 
under sestion 47 if they had any rights 
under that seotion, . Thereupon they. made 
the present applisation under seation 47, 

. The Courts below have held that/the sale 
was void and aceordingly set it aside under 
gestion 47, А 
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We, do not think that the sale was 
absolutely void. [6 was eertainly irregular 
and вов] be set -aside if proper proseedings 
-were taken forthe purpose. The judgment- 
debtors sould waive the irregularity and we 
‘do not think, therefore, that the sale ean be 
treated asa nullity. Upon а sonsideration of 
the orders of this Court, however, we think 


that the question whether the applieant is - 


entitled to bave the sale set aside under 
seation 47, Civil Prosedure Code, was left open 
‘by this Oourt, and the present application 
‘seema to have been made in purauanse of that 
order, The applieation was made within three 
years of the dats of the sala and, therefore, 
was not time-barred, 

It has, however, basn sontended on behalf 
of the appellant that the applieation was 
‘made after the eonfirmation of the sale’ and 
‘that; unless the respondents san show that 
they had no-notiee of the sale or the sonfirma- 
‘tion thereof by reason of fraud or otherwise, 
‘they-are prealuded by the order eonfirming 
‘the sale from questioning the validity thereof 
^ under seetion 47, 

This part of the ease has not been gone into 
‘by the lower Appellate Court, 

Our attention has been drawn by the 
‘Jearned Pleader for the appellant to the fact 
‘that the sale was attasked also on the ground 
‘that, the desree-holders put up a share of one 
-of the properties to sale. It is said that under 
‘the:deeree the appellants were entitled to sell 
“the property whioh was not enenmbered, and 
that the share in dispute whish was put up 
‘to sale >was not eneumbered, The Pleader 
‘for the respondent says that that is nob so, 
"This question, therefore, will also һауе. ёо be 
‘gone into by the lower Appellate Court. 

"We aesordingly set aside the order of the 
Jower Appellate Court and send the ease bask 
Чо that Court in order that the above questions 
‘may be gone into and the appeal disposed of 
'assording to law. "The Court below may 
аке further evidenes, if necessary. 

.' Qonts-—two ` gold amohurs—to abide the 
“гова. . 
ою” 
ae 7 Order set aside; 
Oases sent back, ` 
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‘PRIVY COUNCIL, 
‘APPEALS FROM THER Lower Bugsa Oster 
Cover. 

August 1, 1921. 

Present :—~Vissount Haldane, Lord 
Atkinson, Lord Phillimore and 
Sir John Edge. 

MA Y AlIT—APPELLANT 
tersus 
MAUNG OHIT MAUNG — 


RESPONDENT. 
Burma Laws Act (XIII of 1898) —Hindu —Kalai, 


: whether Hindu, 


If а twice-born Hindu migrates across the sea to 
Burma and marries а Burmese woman, his descend. 
ants, who are born and have always lived in Burma 
and who have inter-married with its people, form в 
community known as kalais, and ан the usages and 
religion of this community are very divergent from 
Hinduism, the community cannot be regarded аз 
Hindu within the meaning of- the expression as 
used in the Burma Laws Act of 1898, (p. 618, col, 2.] 


Consolidated appeals from judgments and 
deerees of the Chief Court of Lower Burma 
(dated September 7, 1916 and reported as 37 
Ind. Cas, 780; August 20, 1917 ; November 7, 
1917), modifying deereeg of that Court in its 
Original Oivil Jurisdiction, 

Mr. DeGruyther, K.O, Mr. Dunne, К. 0,, 
and Mr, T. B, W. Ramsay, for the Appel. 
“lant, 

Mr. Upjohn, К, O., and Mr. Draper, for the 
Respondents, 

2% JUDGMENT. 


Viscount Hatpant.—These are eonsolidated 
appeala from the judgments of the Ohiet Court 
‘of Gower Burma, whish varied judgments of 
‘that Court on its original side, The real qaese 
tion to be determined is, whether one Maung 
‘Ohn Ghine; who died on the 10th June 1911, 
‘and who was an opulent and prominent mer. 
-ehant i in Rangoon, was a Hindu within &he 
meaning.of sestion 13 of the Burma. Laws 
: Ast, 1898. If he was, it is not in oontroyersy 
‘that Hindu Law во governed the suesession to 
his estates, that a voluntary settlement made 
by him of the 5th May 1908 sould not bs 
-fully operative, Ssation 13 of the Aet ес 
ped to is in these terms : — 


"(1) Where in any suit or other ironii: 
‘ing in Burma it ia necessary for the Oourt 
to deside any question regarding suseession, 
inheritance, marriage or sasté, or any religious 
usage or institution, (a) the Baddhist Law-in 
-e8393 where the parties are Buddhists, (5) the 
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Muhammadan Law in oases where the parties 
are Muhammadans, ard (c) the Hindu Law 
in oases where the parties are Hindus, shall 
form tbhe:rule of decision exeept in so far as 
suoh law has, by enastment, been altered or 
abolished, or is opposed to any eustom having 
the fores of law, 

"(2) Subjest to tbe provisions of sub. 
section (1) and of any other enactment for 
the time being in forse, all questions arising 
in'eivil eases instituted ‘in the' Courts of 
Rangoon shall be dealt with and determined 
aesording to the law for the -time being 
© administered by the High Court of Judicature 
` at Fort William ir Bengal in the exereiae of 
its Ordinary Original Civil Jurisdistion, 

“(3) In eaxcs not provided for һу sub. 
seétion (1) or snh.section (2) or. by any other 
enactment. for the tine béing in forse, the 
dedision shall be according to justice, equity 
and good sonseienee.’ 

The eonsolidated appeals arise out of two 
Suits. In one of these a declaration was 
sought-that the scttlement referred to was 
wholly. inoperative, and, alternatively, for a 
deelaratior that the dispositions in favour of 

. persons unborn at tbe date of the settlement 
were void.. The other suit was for adminis- 
tration of the estate under the direstion of 
the Oourt. The Judge of first instanoe held 
that Maung Ohn Ghine was not a Hindu ora 
Buddhist within. tbe meaning of the Ас", and 
it жаз not suggested that he was a Maham- 
‘madah, He, therefore, held that tre law 
which spplied was that provided by the 
Indian Suesession Ast of 1865, aaaording to 
whieh, exsepting in the ease of sucesssion to 
-some one belonging to one of these three 
_ slassee, thefe are laid down provisions 
“equivalent to rules of justice, equity and good 
sonseiebee, whish permitted the . validity of 
ihe: settlement of the 5th May, 1 C8 Under 
this, Maung- ‘Obn Ghire sonveyed' property, 
reserying his life interest in it, to trustees for 
Љіз wife and shildren and -their issue, some 
of whom ів be unborn; as in'the deed 
provided. If the learned Judge was right in 
thinking that the settler did not come within 
any one of the three spesified slasses, it 
.is not disputed that this further sonolusion 
was sorrest, 

The anawer to the question raised in these 
appeals, therefore, turns on the question of the 
status of Maung Ohn Ghine. if he was not 

а Hindu within the meaning of the two Acts 
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Ceylon, ће joined with several others ` a 
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sited, in eash of whioh the term Hiudu ia used 
in the same sense, this deoision of the learn 
ed Judge was rizht, Bait tha Ohief Oourt on 
appeal held him to be a Hindu, 

In order to deside whieh of the views of his 
status was right, it is neaesrary to turn to the 
story of Maung Ohn Ghine’s life. He was a 
mershant in Rangoon who died daring а visit 
to Eoglend. _ Among other positions, be held 
that ofa Municipal Commissioner and Magis- 
trate ia Rangoon. It ів elear that he was а 
Kalai, which means that he was the desgand- 
ant of a Hindu who had married а Burmese 
woman, His parents alao were. Kalais, and 
he himeelf married a Kalai. His paternal 
grandfather was apparently a Hindu who had 
migrated from Madras to Barma and had 
married в Burmese. His son was, therefore, 
a Kalai, and the latter married -a. Kalai. 
Maung Ohn Ghine was, therefore, a Kalai, and 
be lived in Burma all his life, excepting 
when absent on short. visits. Twomey, J., 
when delivering his judgment in the Oourt of 
appes), gave а dessription of Мазь Ohn 
Ghine’ в eareer, whish ij inetruetive : 

“in matters of daily life, apart RS his 
religion, Obn Gine was hardly distinguish. 
able from the Burmese community in general, 
and it,appears that he was as a prominent , 
member of the Barmese community that he 
was sent to England at the time of King 
kdward's Coronation, Great stress has been 
laid on the leading part taken by Ohn Ghine 
in supporting various important Baddhist 
interests, In 1900 he wrote бо the Governor 
of Madras urging that oertain Buddhist 
relies lying in the Madras Museum should 


"be made over to ћіш to be ріазей in a shrine 
,whieh he was preparing at -Rangoor, aud lie 


referred in this letter to his Buddhist eo- 
religionists. . In a letter, dated the 1th 
to the Colonial Seeretary, 


ad voeating the cause of the Burmese Baddhia 


pilgrims to the Buddhist . temple , of the 


Sasred Tooth Relie at Kandy, and the writers 
of this letter deseribe themselves as 'Burmese 
pilgrims now on a visit to Ceylon.’ As ‘one 
of the community of the Buddha Gaya Mis- 
sionary Sosiety he also championed the eause 
of the Burmese Buddhists against the Mobunt 
of a Hindu temple at Gaya with referense to 
a sertain Zayat ereeted there by King Mindon 
for the use of the Burmese pilgrims, He was 
one of the residents of Rangoon who presented 
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an address on bahalf of the Baddhist Com. 
munity to the Visaroy, Lord Qurzop, on his 
visit to Rangoon in 1901,” 

The learned Jadga goes on to make some 
observations on this evidense : — 

At first sight, these insidenta in his eareer 
appear to support the contention that Ohn 
Ghine was as much a Baddhist as a Hindu. 
To understand their real meaning it is 
nesessary to look at Ohn Ghine’s eareer and 
aspirations as & whole. He was a. man of 
ambition who had amassed a eonsiderable 
fortune by his business eapasity and industry. 
Sprang from an obseur3 elass, he had ёе 
prospest of taking a leading plias ко long as 
he was identifed merely with the Kalais. 
Casta prejudiaes kept Indian Hindus aloof 
from him and woald prayaat him from any 
kind of leadership among the Hindus general. 
ly, Bat by throwing in hia lot with the 
tolerant Barmese, who formed the balk of 
the population of the provinse, he eould hopa 
to attain some distinstion, He was аз mush 
Barmese as Indian by blood, and in dress, 
language end manner of life he was more 
Barmese than Indian, Нә admired tha 
Baddhist dostrines and found mush that was 
attrastive in Buddhist religious prastioas, 
Material interests ahimed with his inelina- 
tions and Ohn Ghine stood forth ав a 
representative of the Barmese. Не reosived 
more’ than one mark of distinotion from 
Government, and probably .hoped for more. 
In these eirsumstances, no вревіа! віспібвапве 
ean be attashed to his posing as a member of 
‘the Burmese Baddhist Community, by asao- 
aiating with whieh he had achieved most of 
hissussessin life. His readiness to figure 
‚аз а eo-religionist of Baddhists in 1901 may 
ba compared with his attitude of sonservative 
Hinduism in Ma Nu’s ease five years later. 
Oa. eash oseasion. thera was exaggeration 
with & purpose, and neither ineident affordsa 
` Bafe guide to Ohn Ghine’s actual religious 
Status, The evidense shows that he never 
renounsed or repudiated hia membership of 
the . Kale Oommunity, and in spite of 
his liberality to Buddhist monks and his 
liking for Baddhist prayers and praetiees, he 
drow the line at having his sons shinbyued 
(that із, initiated as Baddhist noviess), He 
sontinued his Hinda worship at the Kale 
Temole, aud whan he diad it did not озеп? 
fo hia fanily to hava his obssqaiaseoniasield 
pesording to апу rites exsapt those of tha 
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Hindus, and his ashes were sent to Benares. 
The marriage of his son, Chit Maung, with a 
Barmese girl,  assording to Burmese 
sustom in 1910, was no doubt a serious 
lapse from rectitude for a Hindu, but this 
insident ean only be regarded аз ап example 
of the gaveral laxity of the marriage anstoms 
of the Kale Community as eompared with 
those of the resognised Hindu enstos," 

This dessription of Ohn Ghine’s life their 
Lordsbips have bnt little oosasion to question, 
é6xsepting in the eonslusions whish the 
learned Judge drawa about the religious 
status of the dead man. Before, however, 
proseeding to this it is desirable to supple- 
ment the narrative oa sertain pointe The 
ease of Ma Nu in 1906, to whish referanse 
is made by Twomey, J., was one in whieh 
Ohn Ghine was prosesuting a Barman for 
abducting hia daughter, and the question 
was whether she was abduated or had merely 
elopsd. Ohn Gaine, who objested to any 
suggsstion of marriage, swore that he himself 
was & Hinda, in whieh ease no marriags 
eoald properly have taken plaes, Hs had 
obviously a spesial motive for taking this 
eourse, and the insident somes to very little. 
As against it may be set the fast that ha 
sent his sons to s Baddhist Kyaung for 
instrastion in the Baddhiat faith, and that to 
one of his sons who was in England he 
despatshed a oard of admonition enjoining 
him to “daily think of the Buddha.” This 
was in August 1907, As‘for the sending 
of Ohn Gaine's ashes to Benáres, this ssems 
to have been permitted by his widow in 
eonsequense of some suggestion made to 
cher, When Ohn Ghine’s daughter, Ma 
Mya, died in 1910, he аррвага not to have 
himself sent her ashes tothe Ganges. They 
-were only sent there afier his death along 
with his own, No doubt, Oan Gaine's body was 
cremated when it was brought to Rangoon 
from England. Bat the eramation tjok 
plass in a compound whieh was nof an 
exelasively Hindu semetery, and, although 
Hindu rites were observed, Baddhist priests 
or pongyis were standing rouad the body ani 
ressived offerings, while the burning was 
'sarried out by Burmaus It is teue that 
Oha Gaine had supported the Hindu temple 
in Phayre Street, Rangoon, and was a trustea 
of it. Bat this temple was built by sabsorip. 
‘tioas from Kalais who freqaenved it, and 
does not appesr to haya been one whore 
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Btriet Hinduism was observed. Moreover, he 
also supported and went to Buddhist 
Pegodas and worshipped there regularly, 
observing the Buddhist Lents, and making 

gifts to the priests. 

Their Lordships have examined the evidence 
relative to Ohn Ghine’s religious life, and the 
sonelusion to which they have eome is that 
Robinson, J., the léarned Judge who tried 
this ease, was right in thinking that Olin 
Ghine observed toa sertain extent the rites 
and aeremonies of the Hindu religion, but 
that he also observed and followed the 
Buddhist religion to a great extent and was 
far from being an orthodox Hindu, That 
this should have been so appears to them to 
have been far from unnatural, eonsidering 
the nature of the Kalai Commurity, of whieh 
he was a member. They think that the real 
question in the appeal is, whether the Kalais 
s в sommunity are Hindus within the 
meaning of the expression as used in the 
Burma Laws Act of 1898, It is not negez- 
sary ‘for their Lordships to express any 
opinion upon the eonstruetion whish Ormond, 
J. put ороп the judgment of the Judioial 
Oommittee in Abraham y, Abraham (1). 
Whatever might be the eonelusion on that 
matter would not dispose of the present eon. 
iroversy. If Obr Ghine had been born а 
Hind, i mere deviation from orthodoxy would 
‘not have been sufficient to deprive him of 
‘Hindu status, He might have sontinued to 
; possess it had he besome a member of the 
‘Brahmo Somaj, as was desided by this Board 
in Bhagwan Koer v. Jogendra Ohandra Bose (2), 
‘and he would not have the less possessed the 
“status if he had been, say, a Sikh or a Jain, or 
probably. if he had even at times worshipped 
.with Buddhists. But Ohn Ghine was not borh 
‘a. Hindu unless the Kalai Community 
` generally i is Hindu, and this rdises a question 
of mush mêre diffieulty than that whieh 
arises in the ease ofa single individual to 
"whom  eonsiderable latitude of action is 
extended before he is deemed to have deprived 
"himself of the religion which gave him his 
law by anything that does not amount to 
elear renunoialion of that religion, In the 


(1) 9 M. LA. 195; 1 W, R. P, O. 1; 1 Suth, P, О, J, 
` 501; 2 Sar. Р, О, J. 10; 19 H, R. 716, 

‚2 80 I. А. 249; 81 О, 1157 O. W. N. 895; 5 Bom, 

Lb. R. 845; 18 M. jn J. 881; 84 Р, Е, 1808; 185fP.T. В, 
dn 8 Ваг, P. ©, J, 648 (P, O), 
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instanee of a eommunity, the question must 
always be whether there has been sontinuity 
cf sharaeter, No donbt, there may develop 
gradually among а set of people who ‘live 
and worship together, variations, from the 
regular prastieas of those who are Hindus 
which, though eonsiderable, ought not to be 
taken to be such as have destroyed sontinuity 
of relationship. 

Inthe valusble judgment delivered in 1909 
by Sankaran Nair, J., in Mulhusamt Mudaltar 
ч. Masilamant (3), that learned Judge 
considers ihe eriteria aseording to whieh 
new sastes whieh have been evolved among 
the deseendants of Hindus are to be eonsider- 
ed as having retained the Hindu religion, 
He points out that the formation of new 
castes is a prooess whieh is eonstantly taking 
plase, Usage has modified old prinsiples and 
it governs in the seets whieh have adopted 
sueh usage. Contaet with otker religions 
may well hava evolved sesta whieh have 
disearded many goharacteristies of orthodox 


‘Hinduism, and have adopted ideas and rites 


whieh are popularly supposed to belong to 
other systeme. Continuity may notin sueh 
eases have been destroyed ; but there is а 
limit to sueh proeesses. Continuity may be 
so broken that the new seot is outside the 
original pale. The Hindu Law whieh the 
Courts administer rests on the Shastras, 


-whioh elaim Divine sanction and are followed 
‘by Brahmins generally, 


There may have 
been introduced usages whieh oonstitute a 
departure from the principles of the Shastras 
so great that the community whieh has 
adopted them must be taken to have lost the 
eharaster of being one in whieh Hindu religion 
In the sase of a seot at a distante 
from Hindu sentres, where the surroundinga 


‘are Burman and Buddhist and the mode of life 


is different from thet of the Hindu ` som- 
munities in India proper, popularly known ag 
sueh, itis easier: ќо determine it as being: 
outside Hinduism than it is in the ease of an 
isolated individual who has merely lapsed 
into unorthodox practices. It is obvious that 
few і Йзепоев oan be more potent in pro. 
dusing now sommunities of this separate kind 


‘than the seombined operation of migration, 


inter marriage and new ossupations. When 
theso influenees have operated for suffisiently 


(3) 5 Ind, Cas, 49; 28 M, 34207 M, L, T, 17; 20 х. 
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long- a. different community, with-its pesuliar 
Yeligion and usages, may well result and be 
ao outside. Hinduism in tbe proper meaning 
of, the word, To the merabers of. aush а 
sommunity the expression Hindu in the 
Indian. 8оввеввіоп Aet and the Burma Laws 
Ast. would not be applisable, 

. OF the mode. in whish this prineiple. is 
applied, the judgment of, this Committee, 
delivered.in.1903 by Sir Arthur Wilson in 
Bhagwan Koer v. Jogandra QOhandra Bose 
(2), is a good illustration. There it was 
explained how Sikhs and Jains ean pro- 
perly be, treated. as. Hindue, and how 
eyen entry info membership of the Brahmo 
Somaj does not neeessarily destroy eontinuity 
with a religion. whish is so elastie in its 
ssope a3 is Hindnism. It is plain that the 
appliestion of any merely abstraet prinsiple 
‘may be insnffisient. to solve the problem in 
eonerete. eases. A method whieh takes 
aseount of historioal as wall as other son- 
siderations must: be applied, and the subjest- 
‘maatter mustin, eash instanee be looked at 
‚эв а whole, In the resent appeal of 
Abdurahim На ї Ismail Mithu ү. Halimabat 
(4), a oase of, migration of a seet from 
India to Hast. Afriea, their Lordships laid 
down that, where a Hindn family migrates 
from one part of India to another, 
prima facie they earry with them their 
personal law, and. if they are alleged to 


have besome subject to.a new losal sustom, ` 


this new eustom must be affirmatively proved 
to have been adopted; but where sush a 
family emigrate to another sountry, and, 
having, earlier besome themselves Muham- 
madans, settle among Muhammadans, the 
presumption that they have. aseapted the 
law of the. people. whom they have joined 
should be made, All that has to ‘be 
shown is that they have so asted as to 
raise the inferenes that they have eut them- 
selves off from their old environment, It. was 
observed. that the,analogy is that of a ehange 


of domisile on settling in а new sountry, . 


rather than the analogy of а shange of 
oustom on migration within India. The 
,queation is simply one, of the proper inferense 
to be drawn from eirenmstaneos, 

If a twise-born Hindu шшш asross the 


(492 Ind. Cas, 413; 43 I, A. 85; 30 M. L, J, 227;. 


20 0; W. N. 863; (1918) 1 M. W. N, 178; 18 Bom, L. 
-K 035 (P, 0). E А ' 
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sea to Burma aud marries a Burmese woman 
that. in itself may not neseasarily deprive 
him of his Hindu status in the eye of. tha 
law, But if he has deseendante who have 
been, born and have always lived in Burma, 
and. who have. inter-married with it& people, 
then, even though they may form a eom: 
munity of their own whieh inherits many 
(raeps of Hindu usage, if the usages and 
religion are of a sharaster so divergent: from 
Hinduism as those of this sommuniiy are, 
the sommunity einnot, in their Lordships’ 
opinion, be regarded as Hindu. They think 
that the Kalais aequired a non. Hindu statua 
of their own of this kind, and, further, that 
Maung Ohn Ghine had so distinetly identified 
himself with the Kalais that his status was 
determined by theirs. 

They are, therefore, unable to draw the 
inferenees made by the learned Judges of the 
Appellate Court, They think that the 
eontention of Ma Yaitis well founded, and 
that her appeal ought to susseed, while the 
erosa-appeal of Maung Ohit Maung must fail, 

It follows that the desrees of the, Appellate 
Court in the two suits should be set aside and 
‘the deerees of Robinson, J., restored, exeepting 
in so far as that in the Appellate Court вовів 
were given out of the estate. This part of 
the deerees may stand. 

Their Lordships will humbly advise His 
Majesty assordingly. 

Maung Ohit Maung must pay the eosts of 
the appeals, 

W.O. А, 

: Appeal allowed. 

Solisitors for the Appellant. —Mossrs, 
Bramall & White. 

Solieitors for the Respondents.—-Moessrs, 
Waterhouse & Oo, 


ALLAHABAD HIGH COURT. 
Szcoxp Огут, Appran No, 1158. or 1929, 
April 3, 1922. 

Present :—Mr, 5 ustise Stuart. 
SHAKIRA BIBI—PLARTIFF— APPELLANT 

versus 
NANDAN RAI arp znorazg—DgrENDANTS — 
- RESPONDEGTS, 


Custom Finding as to custom—Question of law or 
fact. 


J 
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* Where a questicn arises as tothe existence or 
fion-éxistence of a particular custom and the lower 


- Appelldte Court ћав:асіві upon illegal evidence or 


оп evidence legally insufficient to establish an alleged 
Qustom, the question is one of law, and & High 
gurt is entitled in second appeal to consider 
whether the finding is based on sufficient evidence, 
{p 8.4, cols. 1 & 2 
‘But where the Court has not rejected admissible 
evidence, bas applied its mind correctly as to what 
the essentials of a custom are, and at the end has 
found that itis not satisfied on the evidence pro- 
duced that such в custom exists, there isno point of 
law £s can be taken in second appeal. (p. 616, 
col, 2. 
Sesond -appeal against а deeree of the 


‘Additional Subordinate Judge, Azamgarh, 


dated, the 16th Jaly 1920, 


Mr. U, 8. Вајраї, for the Appellant. 
‘Mr, P. L, Banerji, for the Respondents. 


JUDGMENT.—The suit out of whieh this 


‘appeal arises bas been instituted by а 


Zemindar in the Azamgarh Distriet against 
, eertain 


riaya on the allegation that they 


. have appropriated the wnod ofa irse whish 


was standing upon land of whieb they were, 


in oseupation after the tree had fallen down, 


She asserted that under a eustom of the 


village, she, as Zemindar, was entitled to half 
the value of all fallen timber, and she in. 


_ atituted a suit for small damages ard for an 


injunetion prohibiting the defendants. from 


.questioning her rights in.sush matters in 


future. 
The defendants admitted that they were 
ríaga ; they admitted tbat the tree stoód upon 


` lsrd of whieh they were in oesupation ; they 
' admitted that'the tres had fallen down and 


that they bad appropriated it but they 


-' denied the existence of any sustom entitling 


the plaintiff to half its value. 

The Trial Court found that ғпоћ a sustom 
did exist айа deeresd the suit. The lower 
Appellate Court found that no sush eustom 
existed, The Zemiridar appeals here, 

It has been laid down by a Full Bench of 
this Court in Ram Bilas v. Lal Bahadur 
(1) that where а question arise» as to the 


existense or non-existence of a partienlar ` 


eustom, and the lower Appellate Court has 
aeted upon illegal evidense or on evidence 
legally insuffioient to establish an alleged 


- guatom, the question is one of Jaw, snd the 


High Court is entitled in seeond appeal to 


(1) 20 A. 311; 5 A, І, 2.456; А, W, N, (1908) 
113 4 М.і. T. 169 (F. B d 
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eonsider whether the finding is based on 
svffisiont evidenee. 16 was further held . by 
Beneh in Rao Girraj Singh v. Hargobind Sakai 
(2), that a High Court in seeond appeal bas 
jurisdietion to eonsider the evidenee given 
in Pupport of an alleged’ enstom and to 
determine whether or not that evidence is 
suffüsient in point of law to establish the 


'sustom set up. Воб it appeare, on 'reading 


the judgment of the Benesh in question, that 
the learned Judges did not intend io go 
beyond what was laid down in the Full 
Beneh desision. It is to be noted that the 
view taken- by the Fall Bench was that it is 
open in second appeal to go into’ the question 
of law as to whether tbe evidence whieh the 
lower Appellate Court found sufficient to 
establish a eustom was adequate. for the 
purpose : but neither of those deeisions laid 
down that where a lower Appellate Court 
found that the evidence was insufficient’ to 
establish a sustom, а point of law arose in 
sesond appeal that it was in faet sufficient, 
And it would appear to me that where the 
lower Appellate Court, after. examining the 
evidence legally and properly ата not 
having rejected sdmissible evidense, finds ` 
that the evidenes is not auffieient to establish 
a custom, ro question of law san arise, 
This view appears to'be borne out by the 


'desision of their Lordships of the ‘Privy 


Counsil in Muhammad Kamil v; lmtias Fatima 


f (в), At page 570% they say :— 


“The judgment of the first Court: in this 


` ease desided'that the rights of the parties 
* were governed by the Mohammadan Law, 


and not by family eustom, as had been 
alleged, and this was affirmed on appeal 
The existense of sush a eustom is a question 


` of faot, and as to this question the 
Courta in India eonsurred in their judg. 
ment," 


In à somewhat similar ease to the present, 
a Benéh of this Court desided in Baru Mal 
v. Tansukh Rat (4) that where a lower Appel- 
late Court refused to find upon an entry in a 
wajtb-ul-arz.and the evidenee of two deerees 
that a eustom of pre émption existed in a 
sertain ville ge, the finding that no sustom 


(2) 4 Ind. Cas. 804; 82 Аг 125; 7 A. L. J. 36. - 

(3) 4 Ind Cas, 407; 31 A. 557; 10 О. L. J. 297; 11 
Bom, L R. 1210; 140. W. N. 69; 19 M. L. J. 697; 18 
О, 0. 188; 361 A.210 P, 0.); 

(4) 29 Tnd. Cas. 1001; 18 A. L. J. 717; 87 A. 524, 


Tage of 81 A.— [Ed] ` 
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existed was а finding of fact binding upon ` a 
Oourt in sesond appeal, | 
., The question as to how far а deeision that 
в given state of fasts does not or does 
establish a binding eustom ог usage, 
is a question of faeb or law was disenss. 
ed very thoroughly by Mookerjee, J., in 
tho ease of Kailas Ohandra Dutta ч, Padma 
Kishore Roy (5). The view taken by that 
learned Judge supports my eonelusion, 
The question of the existenee of an alleged 
eustom is generally а question of fast, but it 
is eoneeivable that the desision may involve 
an error of law so as to justify ihe inter. 
ferense of the High Court in sesond appeal, 
Undoubtedly, the High Court eonld consider 
whether irrelevant evidenae bad beeu reseived 
or relevant evidense had been exaluded or 
‘whether a «sustom was found to exist on 
legally insnoffisient evidenee or whether legal 
prineiples or testa bad beenerroneously applied, 
Bat where the Court, as the lower Appellate 
Court has done , bere, bas not rejeoted 
admissible evidense, has applied its mind 
sorrestly as to what the essentials of a 
.eustom are, and at the end has found that it 
is not satisfied on the evidenee prodused that 
such а custom exist», it appears to me that 
there is no point of law whieh вап be taken 
іп second appeal, If it bad been opened to 
me to decide the question as res integra, І 
should not hava taken в view different from 
the view taken by the lower Appellate Oourt, 
It appears that ia the Settlement of 1826 no 
gush austom was resorded, that in 1872 the 
existenee of the austom was recorded in the 
wajib- ul arz by the Se'tlement Officer; but it 
is to be noted that he added that the villagers 
in шару instanses denied that any sush 
eustom existed and subsequently there have 
baen a few instanees in whieh the existense of 
sush а castom has been reeognissd. A suit 
by sartain tenants for a deelaration that no 
such custom existed was dismissed not on the 
merits but owing toa misjoinder of parties. 
One question remains. Were the defendants 
restrained on the prineiple of res iudicata 
from advansing their present defenes? This 
-mush is slear, They are members of а joint 
Hindu family, Their father was sued by the 
plaintiff à few years ago for damages for hav- 
ng appropriated sertain trees and eut down 


(8yÀ1 Ind, Cas. 930; 21 0. W.N, 972; 25 C. І. 
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others. The suit failed in reapest of the 
greater part of the reliefs sought bnt it was 
found that he had aopropriated one tree whiel 
had ‘fallen down and as against him 16 waa 
held that the eustom whieh it was now sought 
to establish did exist and he waa direeted 
to psy half the value of tha wood as 
damages, That snit, however, was a suit 
for damages pure and simple. If the sause 
of act‘ou had arisen within the jurisdistion 
ofa Court having Small Cause Court powers 
the suit would have lain in a Small Cause 
Oourt, It wasa suit of a Small Causa Court 
nature, I5 was heard bya Mansif in the 
.absense of an offiser with Small Cause Court 
powers as a regular anit. Butit remained а 
suit of a Small Oauce Court nature to whieh 
the provisions of gestion 102 of the Code of 
Civil Prosedure applied as the subjset matter 
was less than Rs, 500. The present suit ів 
not а suit of a Small Oanse Court nature, for 
it ineludes a plea for a mandatory injunetion, 
Tam inelined to think that, in these eireum- 
stanees,tbe previous judgment does not operate 
as res judicata as the Munsif in his eapaeity 
-of an offiser hearing a suit of a Small Cause 
Court nature was not eompatent to try the 
‘present suit. It is true that, apart from hia 
oapasity as an offiser trying suits of a Small 
,Ünuse Court nature, he was sompetent to try 
«the present suit but the eombination of two 
'funetions in the same offieer does not affest 
he question of sompeteney, In many eases, 
Sabordinate Judges who hava, aa Sabordinate 
-Jadgas, praetisally unlimited powers in the 
desision of suits, are also Small Cause Court 
Judges, Apart from the question that the 
previous suit was against the father of the 
fron whieh both the Oourts 
below argue that inasmueh as he did not 


‘represent the family in that suit, tha family 


being joint, this would агаш бо me saffisient 
reason for поё sonsidering the defendants 


-asbopped in their defeneo by a plea of 


res juticats, 
For tha abova reasons, I dismiss this 
The appellant will pay her own 


J Р, . A J 
Appeal dismissed, 
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‚ LAHORE HIGH COURT. . 
Sicox» Оїтіт, Arrear. No, 571 ок: 1918,. 
è January 12, 1922. 
Present -—Justiee Sir William. Chevis, KT., 
: and Mr. Justiee Abdul Qadir. 
ABDULLA SHAH- AND OTEERS— 
PLAINTIEFH— ÁPPELLARTS 
c versus, 
MUHAMMAD SHAH AND. ANOTHER— 


DEFENDANTS — RESPONDENTS, 
! Pleadings—Suit based on breach of agreement— 
Breach specified in plaint not proved—Decree, whether 
can be. granted on ground that pleadings amount to 
breach, 


t 


. No doubt in exceptional cases a Court can take 
cognisanoe of events since the institution of the 
guib:where the adoption of such a course tends to 
shorten litigation, but where a suibis based on a 
breachof am agreement and ће plaintiff fails to 
prove'that breach he cannot demand a decree on 
the ground: that something which has been alleged 
by the defendant in his pleadings or statement 
amounti'to s breach of the agreement which gives 
‘him a canse of action. [p. 617, col. 2.] 

Chinta Havaran Das v. Radha Charan Poddar, 9] 

Iud; Cas. 962, and Subbaraya Chetty v. Nachiar 
Ammal, 44 Ind. Oas. 868; (1918) M. W. N. 199; 7 L. 
W. 403, distinguished; 
* ‘Plaintiff alleged that he was owner of a half 
share in а certain village, defendant being the 
owner of the other half, and that he had given 
defendant a 1/8th share in the village out of the half 
owned by himself, under an agreement whereby the 
defendant undertook to рау .the malba and other 
miscellaneous expenses for the whole village, The 
agreement went on to provide that, “if any of the 
contracting. parties or their descendants break the 
‘contract the parties would have to revert to their 
‘original half and half share in the village land.” 
The plaintiff now sued to recover the 1/éth share 
on the ground that defendant had for some years 
„ceased to pay the dues which he had undertaken 
to pay. The defendant pleaded that the agreement 
‘was invalid, and inthe alternative that по breach 
-of it had taken place. It was held that the plaintiff 
had failed to prove breach of the agreement. In 
second appealthe plaintiff contended that the defend. 
ant’s plea that the agreement was invalid amount. 
'ed'io'2 breach of the contract and that he was 
erititled to a decree on the basis of that breach : 

Held, (1) that the plaintiff was not entitled to a 
deoree on the basis of something which had ocourred 
after the suit was filed and which would not neces. 
' garily have ocourred in any case; [р. 617, col, 2.] 

(2) that if the plaintiff desired to take advantage 


of the alleged breach of agreement ke could only 
do во by means of a fresh suit. [p. 617, col. 2.] -- 


'Sesond appeal from a decree of the 
'Distrist Judge, Multan, dated the 15th 
November 1917, reversing that of the Junior 
Subordinate Judge, Multan, dated the 13th 
June 1916, 
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- Mr, Muhammad Rafi, for the Appellants. 
Mr. Zofrulla Khan, for the Respondents. 
JUDGMENT.—The suit whish has given 

rige to this sesond appeal was between. йен» 

sendants of two brothers, Amir Shah and 

Mubarik Shah, who owned all the land in 

Chak Hatar of village Akbar Shah in-equal 

shares, The plaintiffs are grandsons of 

Mubarik Shab, The sase for the plaintiffs 

is that in 1877 an arrangement was arrived 

at by the ancestors of the parties by whish а 

two-thirds share of the land, instead of one. 

half, was given to the dessendants of 

Mabarik Shah оп: the sondition that the 

latter would be responsible for paying the 

swat dues and other miroellaneous expenses 
and alko the cost of maintaining burkis and 
sehaddas and of supplying uniforms to the 
village- Chaukidars, 16 is stated that. this 
oral agreement’ was reduced’ to writing in 
1901, when a registered deed was exesuted 
and signed by the parties, whieh provided 
that, “if apy of the contrasting parties or 
their deseendants break the sontrast the 
parties would have to revert to their original 
half-and-half share in the village land." 


"The plaintiffs claimed baek the one sixth 


share of the land'whish had been given to the 
defendants under the said agreement, on the 
ground that for five years previous to-the-snit 


-the defendants had'eeased to pay the dues 


whieh they had' undertaken to páy. The 
defendants admitted that there was an oral 
arrangement in 1877, but denied the validity 
of the written agreement of 1901, whieh they 
said was obtained by fraud and was not 
binding on them, They added, however, 
that they had not sommitted any breaeh of 
the eontraet but had sontinued to pay tbe 
dues above-mentioned, The Court of first 
instance found that the &greement of 1901 
was valid and binding on the defendants and 
gave the plaintiffs a deeree for possession of 
the one-sixth share of land whish had 


‘hitherto been in the possession of the defend. 


ants holding that the defendants had broken 
The 
defendants appealed to the Distrist Judge, 
who reversed the deeree of the Trial Court, 
finding that the evidense relied on to prove 
the breash was vague. He held that there 
was nothing to show that the defendants had 
really basked out of the agreement, The 


“plaintiffs have now preferred à sesond appeal 


against the aboye degision and we have 
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heard- Mr. Muhammad Rafi on their outthatin:the statement on behalf of the 


behalf and Mr. Zafrulla Khan for the re- 
ppondente, 

The -deeision of the lower Appellate Court 
that-no breaeh of the agreement is proved to 
have taken place sannot be questioned in 
Beeond: appeal and is not assailed. It: is 
argued, however, that eyen if no. sush breash 
had-oscurred-before the suit, it did certainly 
take plase during tlie pendeney. of. the suit; 
when the defendants repudiated the agree- 
ment of 1901 and said'tliat they. were not 
bound to рау the malba dues and would взек 
(lieir-proper: remedy against sueh liability. 
Mr. Muhammad Rafi urges that the defendants 
by this pleading gave a sause of astion to the 
plaintiffs and the latter should not be made 
to bringa fresh suit in order to gei a relief 
to whieh they. are alearly entitled after 16 
has beeome patent that the other side are 
‘not going to abide by the terms of the 
‘agreement. Не refers to Subbaraya Chetty v. 
Масат Ammal (1) and Chintz Rararan Das 
у. Radha Oharan Poddar (2) in support of the 
contention that the relief elaimed ean be 
‘granted to him in tke present suit, even if 
‘the. eause of aetion arose subsequent to the 
institution of the suit, 

Another ground of appeal whieh is pressed 
-before us ie, that under the. agreement of 
- 1901 it was open to either party to revert to 
-the status quo anie by going against the 
terms of the eontraet and that the plaintiffs 
would be, in any esse, entitled to say that 
‘they were no longer willing to adhere to the 
- eoniraet and would in future prefer to pay their 
share of the dues and to get baok the one. 
'sixth land, the profits of whish the defend- 
„ants: were enjoying. This. argument, how- 
‘ever; ia taken for the first time in seeond 
‘appeal and the- plaintiffs sannot now be 
allowed to set ap а new ease. Their ease was 
‘originally-sonfined-to the definite allegation 
that the defendants had broken the sontraet, 
‘So faras: the-ground first diseussed is eon- 

`~ gored, Mr, Zafrulla Khan argues, in tho first 
plase; that the: pleadings of the defendants 
have not been correetly understood or inter. 
‘preted, Нә says that what. the defendants 
said: about seeking’ proper remedy was, at the 
outside, a mere deslaration-of an intention 
io do something in future, He also. points 


n 44 Ind, Cas, 868; (1918) M. W, N, 199; 7 L, W. 
8, : 
:, (3) 87 Ind. Oas, 962, Р К 


- guit already filed, 


defendants made ‘before the issues were 
framed it was deslared by them that they 
would-sontinue.to pay the dues in. question. 
He says that, in the fase of this changed 
position taken- by the defendants, it eannot be 
urged that а eause of action based on а breash 
of’ the. agreement has arisen and contends 
that thé plaintiffs cthovld bring, a separate 
suit for anything fresh whieh they allege 
has happened sinee the suit under appeal was 
lodged, Mr, Zafrulla Khan distinguishes the. 
rulings quoted on behalf of the appellants 
from the present ease, on the ground that the 
events whieh osourred subsequent to the 
filing of the suits, iu the sases dealt with in 
those. desisione, were such as would have 
nesesearily ossurred eyen if the suits had not 
bsen filed and would have given the plaintiffa 
a cause of action, We agree with the con: 
tention that the aases sited are distinguish: 
able. In Subbaraya Oheity у. Nachiar Ammal 
(1) there was a anit for money, whieh be 
eame really payable after the filing of the 
suit- and: it was held by the. Madras High 
Court that the plaintiff should not be 
eomrelled to institute another suit and a 
deeree should be passed in his favour in the 
In Ohinta. Hararan Das v. 
Radha Oharan Poddar (2) plaintiff was hold- 
ing land on an syara lease аё the time of the 
suit, but the lease. éxpired before the deeree 
was passed.and he was given a deeree for 
khas possession of the land in the same suit, 
as he was found to be entitled to possession, 
and the Caleutta High Court laid down that 
in exeeptional eases Courts ean take бой. 
nizanee of events sinee the institution of the 
suit where the adoption of aush a eourse 
tends to shorten litigation." We think the 
present sase is somewhat different from the 
eases above referred to and if the. plaintiffs 
in this ease desire to sue ой. the alleged 
breash of eontrast owing to the pleadings of 
the defendants in the suit, they ean do so 
only.by means of a fresh suit and they are at 
liberty to bring Bush a suit, if so advised, in 
whish the questions of the exaot signifisanae 
and effest of the pleadings san ba gone into, 
The result is that both the: grounds of 


‘appeal pressed: before us fail and. this appeal 
‘is, therefore, dismissed with eosts. 
"UBND C. 


Appeal dismissed, 
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ALLAHABAD H:/GH OOURT. 
' Весохр Оту. Аррка No, 1316 оғ 1919, 
EE January 12, 1922, 
Present :—Mr, Justioe Ryves and 
- Mr. Justice Gokul Prasad. 
MOHAN LAL—DzarsubDíNT—APPRLLANT 
versus 
PR&MRAJ-—PraisTIPE, axp HARI SINGH 
AND OTHERS— DEFE*DANTS— 
RESPONDENTS, : 
. Mortgage—Subrogation—Several mortgages in favour 
. of same mortgagee—First mortgage, person paving, right 
of-—Transfer of Property Act (IV of 882), scope of, 


A person who pays off a prior mortgage in favour of 
a mortgagee . who holds subsequent mortgages on the 
same property, is entitled, by the principle of subra- 
gation, to hold up that mortgage 880 shield against the 
mortgagee’s subsequent mortgages. [p. 619, col 2] 

The Transfer of Property Act does nob purport to 
consolidate the law relating to mortgages in In¢ia, 
it merely defines and amends certain parts of the 
law, Гр. 619, со], 1.] 


Second appeal from a deeree of the Sub. 
oxdinate Judge, Meerut, 
Messrs. D. О, Banerji and K. О. Mital, for 


‘the Appellant. 
. Dr. 9. N. Sen, for the Respondents. 


‹ JUDGMENT.— This appeal arises out of. 


a suit for sale on a mortgage, It appears 
‘that there were two brothers Ramji Lal 
-and Baldeo, who owned a ]/l12th share 
eash in a аегіаіп property. Baldeo died 
cleaving two sons, Bahadur and Nathu, 
Ramji Lal applied for mutation of names 
in plaee of Baldeo and obtained an order 
in: his favour; and on the 5th of Dasem- 
ber.19.5, he mortgaged with possession the 
.whole share, that is, 1/6th, belonging to 
chis. deseaeéd brother and himself. On the 
.l5th of June 1906, he exesuted а simple 
-wortgage of tbe- 1/3th share in favour of 
the plaintiff Premraj. 

One Hari Singh, who is a defendant in 
the- suit, bad two simple money-deorees 
-against Ramji Lal and Baldeo separately. 
He brought to sale the 1/i2th -share of 
sash of the two brothers in exesntion of 
his deerees and purehased them himself. 
‘He purebased the share of Ramji Lal -sub- 
jeot to tbe plaintiff's eneumbranse of -the 
5th of December 1905. . On the 4th .of 
Marsh 1907 Premraj sued the mortgagor 
Ramji Lal, Hari Singh and Bahadur and 
Natbu the sons of Baldeo on his mortgage 
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of the 5th of Daeember 1905 and obtained a 
desree for sale. А 
Оа the 16th of August 1911 Hari Singh 
mortgaged the property purshased by him 
to Beopar Shahayak Bank and paid off the 

deeree of Premraj. 

On the 22nd of Desember 1511 Hari 
Singh mortgaged the property to Mohan 
Lal defendant and with the money so taken 
paid off the mortgage of Beopar Shahayak 
Bank, : 

The plaintiff Premraj now suos for sale 


‘of the whole property on his mortgage of 


1905. Mohan Lal sontended inter alia that 
Ramji Lal had no authority to mortgage 
the whole of the property and his half 
share, that is, а 2/i2th, only sould be sold. 
He also olaimed priority to the extent of 
the amount due on the mortgage of 1905 
whieh he had satisfied, 

The Munsif eame to the sonslusion that 
.Bemji Lal was not eompetent to mortgage 
the whole of the property in the presenea 
of Baldeo’s two sons, but sould mortgage 
only his l/i9th share. He deereed the 
claim subjest to the payment of Ra.-1,th7 
the prinsipal and interest on the mortgage 
of 1995 to the defendant Moban Lal. | 

The plaintiff went up in sppeal, and the 
learred Judge of the lower Appellate Court 
eame to the conelusion that Hari Ram, 


.Babadur and Nathu were made parties to 


the previous suits,as legal representatives of 
Ramji Lal and sould not be heard to say that 
the mortgage by Ramji Lil of the whole 
family property was incompetent, 
He then went on to ray that the mortgage 
security besame extingaished as soon ан 
Premraj obtained the desree for sale on his 
mortgage of the 5th of Dasember 1905 and, 
therefore, no right of subrogation sould be 
elaimed by Hari Singh. Оп these findings 
he modified the deeree of the Court of first 
instanas by giving the plaintiff an uneon. 


.ditional desrea for sale of the whole of the 


property. z 
The defendant Mohan Lal somes here in 
sesond appeal and sontends that (1) it 
was open to him fo eontend that Ramji 
Lal was not the owner of the entire 


-property but of half, (2) that he was not the 


legal representative of Ramji Lal, (3) that 
Hamji Lal was not sompetent to mortgage 
the share of his brother Baldeo, and (4) 
that having satisfied the plaintiff's ows 
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mortgage of 1805 he was. 
` priority to that extent. 

. As to the first sontention urged on 
behalf of the appellant, we do nct think 
that it has any fores, Hari Singh was 
made a defendant in the previous suit by 
the plaintiff as he had purehased the 
property whieh was already mortgaged to 
the plaintiff, The “Court bad found in that 
oase that the mortgage -given by  Ramji 
Lal was partly on assount of the debts 
-owing by both Ramji Lil and his brother 
Baldec, 

As to tbe sesond and third points аби 
‘whieh are sonnested with the first, we are 
of opinion that the appellant who had 

. parehased the whole of the family property 
in exeatition of a simple money-dearee was 
the legal representative of both the brothers 
Ramji Lal and Baldeo. In the previous 
suit of Premraj the Court desided in effeot 


entitled ‘to 


that Ramji Lal was eompetent to mortgage . 


‘the share of his brother Baldes also We 
do not think the defendants ean now go 
‘behind that finding. 

` The fourth sontention, namely, that ‘the 
defendant-appellant having satisfied the 
plaintiff's first mortgage of 1995 was 
. entitled to hold it up as a shield, has 
been hotly contested on “both sides, It 
_was argued by Mr. Durga Oharan Banerji, 
the learned Advooata for the appellant, 
that aesording to the dostrina of subrogas 
tion the defendant-appellant was entitled 
to do so. On the other hand, Dr. 8.р, 
‘the learned Advocate fcr the responden'e, 
eontended that the doctrine of subrogation 
as applied in India waa eonfined to the 
provisions of sestion 74 of the Transfer of 
. Property Act (IV of 1822) and referred 
‘only to a subsequent mortgagee redeeming 
„ёре next prior mortgage. Ір our opinion 
this argument cannot be esepted. The 
Transfer of Property Ast does not porport 
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Another sontention of Dr, Sen is that, 
where there are two mortgages in favour of the 
same persor, no question of subrogation ean 
arise besause a ereditor san elaim no sub: 
rogation against himself. No authority has 
been'eited before us in support of this sone 
tention and we do not think that on prinsipla 
there is any differenee between the ease 
where a purshaser pays off a prior mortgsge 
in favour of a third person and the ease 
‘where he pays off a prior mortgage against 
the sama areditor against whom he alaims the 
right of subrogation, We are of opinion that 
Xhe eontention of the appsllant on this point 
ds воггавё. 

We, therefore, allow the appeal, set asida 
the deeree of the Court below and in lieu there. 
‘of pars а deores in favour of the plaintiff for 
‘sale of half the mortgaged property un. 
sonditionally and for sale of the remaining 
half if the sale-proseeds of the former does 
‘not prove to be snffisient, subjeot to his рау. 
ing Rs, 1,157 to the defendant-appellant 
Mohan Lal. The defendants must pay the 
-amount due to the plaintiff within six months 
from this date. In ease of their failure to 
-do so the plaintiff will be entitled to resover 
his money by sale of half the mortgaged. 
property, In-sase his mortgage is not 
-siticfied. by Bush sale and he wanta to sell the 
‘remaining half he will have to-pay Ra. 1,157 
to the врреПапё Mohan Lal within six 
months of the sale of the former half 
and he will then be entitled to sell 
the remaining half of the property also 
fo recover the balanee due to him and the 
&mount of Hs. 1,157 во paid to Mohan 
Lal, The plaintiff is entitled to half hia 
costs in all Courts and the defendant. aprel. 
lant Mohan Lal will ‘get half hia sosts in all 
Courts from the plaintiff, Costs in this Cour t 
will inolude fees on the higher saale, 

3, P, & ү. C, A. е 

Appeal allowed, 


to eonsolidate the law relating to mortgages . 
in India but only define: and amends sertain © 
parta of the law (see the Preamble to the Act ' 


апай paragraph 10 of Dr. Gour's Law of 
Transfer in British India). 
their Lordships of the Privy Oouneil have 
applied the prinsiple in the oases of purshasers 
` also [see Go*ald:s Gopaldas vw. Puranmal 


_ Premsubh (1) ]. 
(1) 10 C. 1086 at p. 1044; 11 J. A. 126; 8 Ind. Jur, 


© : 
896; 4 Sar, Р, О, J, 643; 5 Ind. Deo. (x. в.) 692 (Р, Oi) 


Fartbermore, | 


+ 


t 
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OUDH. JUDICIAL COMMISSIONER'S 
COURT. 
Sroonn.Orvin Аррват, No: 240 ов 1920. 
February 14, 1921, 

Present :—~Mr, Lyle, A. J, C. 
Munthi; BABU RAM—Puasatire— 
APPELLANT 
versus 


BABU RAM—DzrzNpANT — RESPONDENT. 
Land Improvement Loans Act (XIX of 1883), в, 7 


'(1) (e)—U. P. Land Revenue Act (III of 1901), ss. 


160,181, 162—Evidence Act (I of 1872), в, 114, 11, 


(e) —Taqayi—Land sold for arrears—Incumbrance — 


Presumption. 


Where land is sold for arrears of tagavi and the 
sale-certificate shows that it was sold under the 


“provisions of sections 1€0 and 161 of the U. P. 


Land Revenue Act, free of all encumbrances, the 
Court. may presume that. the sale-proceedings were 
Jawfuly taken and that the facts stated in the sale. 


‘certificate are correct, Гр. 621, col. 1, 


J 
A sale under sections 160 -and 161 of. the О, ҮР» 
Land Revenue, Act for arrears.of tagavi-can only 


take. place if ‘the tagavt had been granted for the 


benefit of the property sold. Where the sale. 
certificate states that the sale has taken place under 


.those sections, the burden of proving that the tagavi 


had.not been granted for the benefit of the prop- 


„erty sold, lies оп ёће person alleging.it. Гр. 621, col. 


1. 
‘The plea that tagawiis nob revenue and that land 


-cannot be sold free of: all encumbrances for arrears 


of tagavi isnot maintainable, in view of. section 7 


‚ (1) (ce). of the Land Improvement. Loans Act, read 


with section’ 161 (1) of the U. P, Land Revenue 
Act. [p. 621; col. 1.] 


Appeal from a deeree of the First 
Additional Distriet Judge, Lueknow, dated the 
23rd April: 1920, upholding that of the 
Мапа; North Lueknow, dated the 12th 
November 1919. 


- Babu Rajeshwari Irasai, for the Appel. 
lant, 


Mr. 4. Rauf, for-the Respondent, 


. 

JUDGMENT,—Suraj Prasad was the 
owner of seriain plots in Mabal Latifnagar. 
He took a lagati advance from the Government 
for the sonatruetion or repair of a well and 
gave the plots ви seeurity for the advanse. 
He failed’ to рву the advanoe and the plots 
were put to sale and purshased by Babu Ram, 
plaintiff, on the 17th of February 1919. The 
sale «ortifioate is on the fle and it deslares 
that the plots were cold under seetions 160 
and 161 of the Land Revenue Aet free of all 
enueumbranees, Another Babu Ram, the 
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defendant-respondent, held-a mortgage on 
these plots. He bronght a suit on the 
basis of his mortgage and obtained a desree 
for sale. Тһе desree was put into exesution 
and the plots were purshased by the déeres: 
holder. In. the execution proseedings: the 
plaintiff-appellant- objested to possession 
being delivered to the defendant: respondent 
on the ground that he (the plaintiff-appel. 
lant).had purehased the plota "free of all 
eneumbranses" under the sale for адаш, 
His objeetion was disallowed and he, there- 
fore, brought the sunit out of whish this appeal 
arises for a deslaration that he was. the 
owner in possession of the plots whieh wera 
purehased by him free from all ensumbranees 
and that they were not saleable in exeoution 
of the defendant's deeree. The defendant- 
respondent pleaded-that his mortgage was 
prior to the tagav? advance and that though 
the land sould have. been sold free. of all 
eneumbranees for ару reyencedue проп ita 
tagati. debt eould not take preesdense of a 


prior mortgage, 


The Court of firat instance held that as the 
tagavi advance was not for the benefit of. the 
property. in suit and the property was merely 
a eollateral seenrity for payment of the 
tagavt the sale of the property was governed 
not by sestions 160 and 161 of the Land 
Revenue Aet but by sestion 162 of that Aat 
and that, therefore, the property must. have 
been sold subjeet to the prior mortgage. 
The lower Appellate Court has agreed with 
the. view taken by the Court of tirst instanae 
and the plaintiff somes to this Court in sesond 
appeal, 

The first point to be noted is, that there is 
nothing on the resord to show that in faet 
the mortgage held. by the defendant- 
respondent was a prior debt to the, tagari 
advanee, Both the Courts below appear to 
have assumed that the mortgage was a prior 
debt. But even if we assume that the 
defendant-respondent’s mortgage.was a prior 
debt it seams to me that the desision. of the 
lower Courts is not. sorrest. Those, Oourts 
have held that as the íaqavi advance was 
not taken for the benefit of the property in 
suit sestions 160 and 161 of the. Land 
Revenue, Ast eould not apply. , The defend- 
ant respondent did not. plead that the. fagavi 
advanse had not been taken for the, benefi 
of the land in suit and that, therefore, the 
property must have, been gold subject. to. the 
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prior insumbranse; and the lower Courts 
have set ont a ease for the defendant- 
respondent whish was not pleaded by him, 
The plea was that ѓаат was not revenue 
‘and‘that land sould notbe sold free of -all 
‘encumbranees for arrears of атай. In view 
of seetion 7 (1) (c) of the Land Improvement 
Loans Act, read with sestion 161 (1) of the 
Land Revenue Ast, this plea is slearly not 
‘maintainable. The plaintiff produced his 
sale-sertifieats whioh showed slearly that 
‘the land was sold under the provisions 
of séetions 160 and 161 and was pur- 
shased by the plaintiff free of all en. 
sumbranees. Omnia presumuntur rite esse 
‘acta, The Court may presume that the sale- 
-proededings were lawfully taken and that the 
fants stated in the sale eertifioato are correet, 
"The sale under sestions 160 and 161 of the 
‘Land Revenue Aet for arrears of taqavi sould 
only-have taken plase if the żagavi had been 
‘granted for the benefit of the property sold. 
It, therefore, lay upon the defendant-respond- 
ent to show that in faat the ѓатаої had not 
‘been advansed for the benefit of the property 
in suit and the lower Oourts were not right 
in presuming that the taqavi had been ad. 
vaneed for the benefit of some other.property 
and'that the property in suit was given as 
sollateral sesurity, The defendant respond- 
ent-has:made no attempt to diseharge the 
burden whioh was upon him, In these 
eireumstanees, the deeree of the lower Appel- 
late Court eannot be maintained, The appeal 
is allowed, the deeree of the lower Appellate 
Oourt is set aside and the plaintiff’s suit is 
deereed with eosts in all Courts. 
Z, E, 
Appeal allowed, 


OALOUTTA HIGH-OOURT.. 
APPLICATION FOR Leave TO APPEAL TO PRIVY 
DS Oovxorn No. 6 or 1921, 

April 18, 1921, 

Present :—Bir Laneelot Sanderson, KT., 
Chief Justiee; and Mr, Justiee Richardson, 
UMA OHAND-SETT AND ANOTRER-- 

' DEFESDANTA — À PPELLANTS— 
Pstitioners то ENGLAND 
versus 
‘KAN AI LAL SETT AND АнотнкЕв— 
Poatntires, AND. Srénaté NITTYA MOYE 

ub DASSL—DRrANDANT —APPELLANT— 


- ‚ Орров1та Panty. . 
Civil Procedure Code (Асі V of 1908), в, 110— 
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Leave to appeal to Privy Council- Decree of afirme 
ance—Substantial question of law. 


Where a decree of the lower Court is varied by 
the High Court in favour of one of the appellants at 
the instance of the Vakilacting for all the appellants, 
the Vakil, in the absence of any reservation as to 
the rights or positions of other appellants, must be 
deemed to have made it with the consent of the 
other appellants and consequently the decree is one 
of affrmance and the other appellants are not 
entitled to obtain leave to appeal to the Privy 
Council unless they show that there is some sub- 
stantial question of law involved, |p. 622, col. 2.] 


Applieation for leave to appeal to His 
Majesty in Couneil, 

Babu Rupendra Kumar Mitter, for the 
Petitioners. . 

Dr. Dwarka Noth Miiter nnd Baba Narendra 
Nath Ohowdhurt, for the Opposite Party. 

JUDGMENT.— This is an applieatlon by 
Uma Charan Sett and Annoda Prosad Sett 
for a Certifieate that thie is a fit and 


-proper ease for appeal to the Judicial Oom- 
mitte of the Privy Couneil. 


The relation- 
ship of the parties appears in the judgment 
of my learned brother Mr. Justioe Моокегјве. 
After stating that the appeal was by the 


-first three defendants in a suit for parti- 


tion and assounts of a joint family property, . 
he went onto say: “The founder of the 
family was one Bhola Nath Sett who died 
in or about Agrahan 1284,-that is, towards 
the end of the year 1877. He left three 
sons Uma Oharan (defendant No. 1), Annoda 
(defendant No. 2) and Nogen who died in 


-1279, -He also left a widow Nritya Moyi, 


who is‘the third defendant, The fourth 


` defendant in the suit is Rajendra who is 
. the son of the first defendant Uma Oharan. 


The plaintiffs in the suit are Kanai and 
Jyotindra—the two sons of Nogen. The 
seeond plaintiff was, at the date of the 
institution of the suit and is even now, an 
infant represented by his mother Hari 
Priya,” 

The appellants to this Court were the 


. first three-defendants, Uma Oharan, Annoda 
-and Nritya Moyi, and they were represented 
.by the same learned Vakil, .Babu 


Ram 
Chander Mozamdar, and the plaintiffa were 
represented by Dr, Dwarka Nath Mitter. 


The real issue in the esse was, whether 
eortain premises had bsen bought by the 
widow. out of her own separate estate so 
as to -make the premises her own property, 
or whether the premises had been boughs 
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Бу the deecased man" Bhola Nath in the 
name of bis wife. 

: The appellants in -this Court were basing 
their title upon a,.deed of gift by Nritya 
-Moyi to -the two appellants Uma Charan 
and: Annoda, The First Court held -that 
the property , had been bought’. by Bhola 
Nath in the; name of his wife, апд. this 
Court same ёо the same eonelusion and 
held: that the déorée made’ by the Sabordi- 
“nate Jadge must ba affirmed subject . to 
on8 variation; as to this variation the learne 
Judge said: "On behalf of Nritys Moyi 
the third defendant, Babu Ram Charan 

."Mozamdar- has pointed: out -tbat if ib is 
established that the shop was not purehased 
‘by ber in 1868 bot was in reality purshased 
„by, her husband Bhola Nath the question 

‘arises whether -she is not entitled to a share 
of- the properties on partition, Tais aspect 
of the èssa does not appear to have besa 
"raised in the Coutt below nor pressed before 
the Subordinate Judge; ` The point is also not 
"taken in the grounds of appeal presented to 
‘this Court for the reason that if such a ground 
‘were -taken -it might weaken the defenóe 
“that the property belonged поё to Bhola 
-Nath but. to Nritya Моуі.` Ваё, . in the 
sireuistanses of this case, we аге of opinion 
that when- the properties come to be divided 
one-fourth ^ share ‘should be aliowed to 
Rritya  Moyi: in -leu : of -her -right to 


" maintenenee - -to be held by her during her. 


moms pe 


lifetinie." 
"Subjeet to this’ variation’ the desree of 
ће Subordinate Judge is affirmed,” 
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variation, The learned Vakil appeared not 
only for Nritys Moyi but also for the. 
other two appellants, and inasmush as it 
is suggested that the learned Vakil in 
making that appliseation made any reserva: 
tion. as to the rights or position of the 
Erat two defendants, who now desire to 
appeal to the Privy Council, in my judg: 
ment, the sonelusión must be that, when. 
the learned Vakil made ‘that applisation 
on behalf cf Nritya Moyi he must b» taken 
to have-made it with the oonsent of.his 


other two olienta, namely, the present 
appellants to Hagland, Consequently, the 
position. із, · that -this Court affirmed the 


desision of the lower Court exsept as:regards 
the ‘variation whioh was made at the request 
of Nritya Moyi and with the sonsent of 
the other appellants, The decree of this 
Court, therefore, waa one of offirmanos and, 
under these sirsumstanose, it: is neaessary 
for the appellants: who desire to appeal to 
the Judisial Committes of the Privy Oounsil 
to. show that there is some substantial 
question of lawiovolyad, Thie, they have 
failed to do, and consequently the applisa- 
tion must bs refused with возіз, · five ace 
mohurs,, 


1, Р, i EC ud 
~ Application refused, , 


The result, theréforé, was that, instead of ` 


- getting one-third of the. property iri aeoord- 
anee with the judgment of the-Firet Court, 
“the effest of:'the judgment ‘of this Ooiirt 


‘ was: that Uma Oharan ándicAnnóda would ` 


each get a’ quarter of the, property апа 
‘ Nritya Moyi wonld: get one-quarter during 
her’. life-time, The question, therefore, iis 
‘ whether the judgment of this Оойгё is one 
"pt affirinanee - of reversal, In my judgment, 
it is- one of. affirmanee except - ‘in so far as 
it was 
: appellants to this Ocurt. : 

It is elear that the deeree of the lower 
_Qourt was varied at the instance of Babu 
Ram Ohunder Mczumdar ‘acting on behalf 
` pf the appellant Nritya Moyi, But for his 
Bpplieation the judgment: of tho First Court 
Would have been affirmed, without any 


våried- with the consent ` of the 


'OUDH JUDIOIAL COMMISSIONER'S 
COURT. 


 FiRaT Отт APPEAL No. 4 or 1920, 
January.31, 1921. ee 2 
Present : :—Mr. Daniels, А. J. O., and 
. Mr, Lyle, А.О, _ 
. BISHESHAR DAYAL AND OTHERS-— 
PLAINTIFF4— ÀPPELLANTS 


versus 
Musammat HAR RAJ KUAR 
- AND OTHERS — DEFENDANT — 


| RESPONDENTS, 
Construction oj document—Sale—Agreement.to sell 
—Transfer of Property Act (IV of 1882), s. 54— 


“Price”, what constitutes—Limitation Act (IX of 
1908), Sch, I, Art. 118—8pecific persorniance —= 


, Limitation, £l 


- 
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Tn order to construe. a document the Court must · 


look to all the covenants in it. [p. 62°, col. 1.] 

А sale may be effected ia lieu of the amount to 
be spent ins particular litigation, for, although the 
amount is unascertained, it is certainly capable of 
being ascertained [р. 624, col. 2. : 

The term "price" in section 54 of the Transfer of 
Property Act is used to denote consideration in the 
Bhape ? money, or what is its equivalent. [p. 624, 
col ?. " ` 

A deed was executed in order to provide money 
for the defence of a suit brought against the 
executant for possession of his property ‘Ihe deed 
conveyed a share in this property to the transferee. 
It was described as a sale-deed and was stamped 
as such and it-contained a statement that the 
executant had made an absolute sale of the share, 
The ostensible consideration was a sum of Rs, 14,0 0, 
Rs. -3,8.0 of which were left with the vendee to be 
spent in the litig tion, together with the "labour, 
efforts and hard work of the vendee.” If less was 
spent the executant was notto be ablé to recover 
it while if more was spent he was rot to be liable 
for it. In the event'of success the vendee alone 
was entitled to the costs of the litigation recovered 
through the Court, 
to have possession of the share sold after success 
in the suit After obtaining з decree the manage- 
ment of the decreed property and the collections 
was to vest with the vendee and the vendor and 
each-party was tobe entitled to have the partition 

майе After the registration of the deed the execut- 
ant was not to bó entitled to admit the right of 
inheritance of any one else either directly or 
indirectly, by his act ог word, with respeot to the 
Share'sold. If the exeoutant made collusions against 
the interests of the vendee ог acquired any ‘undue 
advantage for privaté benefit then the vendee was 
tobe entitled to step in. ` Rs.,5,00 of the considera- 
tion money were left with the vendee to pay off a 
certain charge on the property only in the event of 
his getting atitle to it by success in the suit: ` 

Held, (11 that the realintention of the parties to the 
deed ‘was ihat the transfer of title as wellas of 
possession should be conditional on the exeoutant's 
success in the suit and. should only take effect upon 
the став of afinal decree in his favour; [p. 626, 
col. 2. 

(2) that, therefore, the- deed was only an agree- 
ment to sell ; [p. 626, col. J.] —, ae 

:8) that the limitation fora suit to enforce | the 
agreement was contained in Article 113 of Schedule 
Ito the Limitation Act; [р. 626, col 1.] 

(4) that limitation began to run from the date on 
whioh the suit against the vendor was. finally dis» 
missed on appeal. [р.'626, ool, 2.] i f 


Appeal from.a desree of the Subordinate 
Jadge, Rae Bareli, dated the 22nd Septem- 
ber 1919, "RE h 

The Hon’ble Syed Wazir Hasan, for the 
Appellants, ` АА АЕ UN 

The Hon'ble Pandit Gokaran Nath Misra 
роі Pandit · Jagmohan Nath Ohak, for 
Respondent No. 1l, . Lote 
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JUDGMENT,— This appeal arises ont of 
в suit for possession of eertain properties on 
the basis of a sele deed exesnted on 26th 
Oatober 1912 by Sheo Ratan Singh, deteaced. 
in favour of the plaintiffs and of the defend- 
ants Nos, 3to 5 and for mesne profits, Tha 
plaintiffs also olaimed a sum of Ra. 928 
realised by the first defendant Ми тта Har 
Raj Kuar, widow of Sheo Ratan Singh, on 
assount of sosta in sonvestion with the 
litigation set ont below. The tuit property 
eousists of a share in four villages Uttarpara, 
Rejwapur, Mahammadpur and Kutwarmau. 
The deed in suit was exeoufel in order to 
prosure money ‘for the defense of a enit 
-brought against Sheo Ratan Singh by Madho 
Singh-and others for possession of his property 
consisting of Mubammadpar and Kutwarmau 
and an 11 biswa 2 bincans; 223 desimal 
share in Monzas Uttarpara and Rajwapur. 
‘Sheo Ratan Singh was suesassfnl in the 
litigation and the suit of Madho Singh and 
:his eo:plaintiffs was dismissed both in the 
‘original and the Appellate Courts. Madho 


-Singh was likewise assisted in those pro. 


ecedings by certain professional litigants to 
whom he had transferred shares in the 
property and who were joined in the suit as go- 
plaintiffs, 

The.present snit was resisted on varions 
pleas of whioh two only are material to this 
appeal, the others having: been rejeeted by 
‘thé learned Subordinate Judge. The pleas 
on whieh the defendants have suoseeded in the 
Court below are:— 

(1) that the desd, though in form a gale, 
was really an agreement to transfer the 
:property in the event of the anit brought 
‘by Madho Singh being dismissed, 

(2) that the deed was prosured by undue 
inflaenee, ` 

On these findings the lower Conrt has 
-given the ‘plaintiffs а desree for amounts 
.aetually spent by them with simple interest 
at twenty per cent, per annum, amounting in 
-all - to :Hs. 3,059 2.7, together with fnture 
-interest at^ six per sent, ` A- high rate of 
-interest was allowed in view of the plaintif'a 
exertions in eonneetion with the litigation 
-and the risk they ran of losing their “money, 
The lower Court followed the presedent set 
in the ease of Loke Indar Sngh v. Rup Singh 
(1) a ease whieh was affirmed by the Privy 
V 0)1 A. 118; A, W, N. (1889) 72, | 
б D) 504, кыр: (1890) Tt ва, Dee, 
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Oouneil.in Raia-Mohkam Singh v. Raja Rup 
Stingh-(2). The plaintiffis-appellants sontest 
the-finding of undue.influenee, whieh they 
Bssert.was never set up by the defendants, 
and -plead that the transaction in suit was 
ап out.and-outsale of the-property and that 
they were entitled to a desree for the share 
«sold; -The issues are:— 

(1) Was-tha transaction: evidensed by the 
-deed-in suit a sale.iu presenti or merely an 
agreement to sell ? 

(2) Were. the plaintiffa in a position to 
dominate-the-will of Sheo Ratan Singh and 
was -the -bargain unsonseionable, so as to 
„ronder the transaetion voidable on the: ground 
of undue irflnenos within the meaning of 
.Beetion 16 of-the Indian Contrast Aot ? 


The fret issue hasto. ре desided with 
" ‘yeferénee to:the terms-of the deed whieh ‘is 
. Exhibit 1-on:the reeord. The deed is'deserib- 
"ed as a'sale:deed ‘and was. stamped as: sueh 
„andit sontàins a: statement that the exeeut- 
+ Ab ав. -mads an absolute-sale-of : the prope 
.érty in muit. This is a strong point in favour 
„of -the plaintiffs but. it is not- eonclusive, 
. We-have tolook.tc all.the eovenants in the 
. deed .and-see whether the intention .of .the 
parties as expressed in the deed was to:effeo! 
„an immediate transfer -of proprietary . right 
- in. favour of the plaintiffs. 
The ostensible consideration was а sum 
;oft'Be,- 14,600, -Ha.:18,800.of whieh «were left 
( with the-vendees, to be spent in the litigation, 
together with the ' "Iabour,. efforts .and' hard 
work. of the vendees,” but as the deed 
^ sontained: a;eovenant-that if less- was. spent 
. the exeoutant: should not-be-able to- resover 
it, while if,more was spent-he: shonld not be 
+ liable for it,-the real sonsideration «was ithe 
amount to be spent by the vendees in -the 
; litigation, less-any-sum. «they ^ might recover 
. ag-sosts front the:opposite;party. The.deed 
. eontains a-covenant, which: is material on the 
, question-whether the bargain was-unaonseion- 
able; that.in-the-event of,siocess the vendees 
`- alone. shall; be, entitled -to- the eosta»of the 
Кет тевоуегей · through the Court. ‘Inthe 


, event they were unable to reeover'any ооз{в` 


E Ahey were not -made -parties :to the suit. 
> Bheo pss м ‘first i cc that ere 


(9).16`А, 852; 201. А, i BSar. Р, 0:7: am 17 
“Tad. Jup 376; Е Ind, Deo, (к. в.) 943 t E 
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should. be made-parties. - T'he.opposite: party 
objested. Subsequently, on Ilth- January; 
Sheo Ratan Singh repudiated the agreemeüt, 
and the Court ruled:that as the - transferéad, 
took their transfer: pendente lite they were 
not neeessary parties ‘and should: not be 
‘joined. 

We need not seriously sonsider the sugges; 
iion that-the transaction was bad .as >a -sale 
‘because the astual- amount whish would bè 
spent by the defendants was unaseeriained, 
‘If. not.aseertained it was sertainly, eapable:of 
-being aseertained, and no authority -has been 
'shown' us to support the view that a-sale 
'sannot:be effested in lieu of the amount to‘ ‘be 

spent in a particular litigation, At de trae, 
- however, that- the:sonsideration: eonsisted | in 
‘part-of a promise by-the defendants to spend 
‘their labour and éffort in-defending the duit 
‘and it'may -be.doubted whether. this, part. of 
the sonsideration:ean-be considered as ‘price’ 
‘as-the ‘term is used in-seetion 54°: of «the 
‘Transfer of Property Ast. As Dr. Gour 
says. in his commentary. on. the ‘Transfer . of 
Property ' Aot, Fourth - - Edition, Axtiele: 260, 
page 599:— 
г “Although .the ‘term’ ‘priee’ has. dunt 
nowhere defined, it is. no-doubt: used to denote 
eonsideration in the shape-of money,.or swhat 
Ga - its equivalent, for ‘if’ the transfer ‘id 
‘otherwise; it may be either an exehange ora 
gift, but not.a-sale.” 

: The most that.san be said on. this: seore -is 
that the fast that -part -of the sonsideration 
-eonsisted of services to be: rendered, in he 
future makes it .rather .more probable ..that 
the ‘parties had ‘in’: mind an: “agreement 
eto 6611 rdther-than-an immediate sale, ` : 

' The eovenanta ` " sontained da. -slanses (4), 
9): (10):and (H! Jof the .:decd, vpartieularly 
*thelast three of these; are of ‘great. importaneé 
in determining the true ‘intention of. the 
parties,. Theyare.as follows: — 

(4) That after -suesoss cin. the: вої, the 
vendees shall be entitled to have possession 
-of-the shares sold, -with all the dakilt- and 
khar rights, sir and khudkashi lands, sayer 
and groves, eto., pertaining to the shares sold 
slong with the exesntant, 


X6) That after obtaining а. den the 
-managemoónt of the déereed property.and the 
-edlleetions will ves$-with. the vendees and 
the vendor and eash party will’ bo entitled 
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to have the partition made either perfest ог 
imperfeet, 

(10) That after the registration of this 
sale-deed J, the exeontant, shall not be 
‘entitled to admit the right of inheriianee of 
anyone else either direstly or indirestly by 
‘my aot or word, with respect to the sbares 
sold. ‘If I willdo soit will be ‘invalid and 
illegal and will have по effeet on vendess’ 
right to the share sold. 

(11) That if anyone of the vendees or I, 
the exeeutant, direotly or indireotly make 
eollusions againat ` the interest of other 
sharers or asquire any undue advantage for 
-private benefit then all the vendees and I 
-Bhall be entitled to resover damages and 
‘eosts proportionate to the shares “from 
“the person and all sorta of the property 
"of that person through Court, and under 
‘these sireumstanses the said person will 
lose all his ‘proprietary rights in the prop- 
“erty sold and the vendees and the exesutant 
“phall proportionately be entitled to that. 

-Olause (4) makes the transferess’ right to 
possession sontingent оп susesess 
‘gait. Сіапве (6) gives them a right to obtain 
«partition, and, till partition a joint right 


‘in -the management and aolleetions of the ` 


` property, when and only when а deeree 
-bhas been obtained in their favour, This 
-is the. only clause in the deed whieh 
reféra in any way to the profits of th» 
property, and, though the point is not 
elearly stated, seems to indisate an inten- 
- tion that Sheo Ratan Singh should oontinue 
to eollest. and appropriate the ineome of 
' the property until the suit was decided. It 
‚із ommon ground that no elaim to the 
"profits of the- property during the period 
when the litigation was- panding has 


ever been made by the plaintiffs, 16 is^ 


"important to remember that Shes Ratan 


: Singh was defendant in the suit filed by ` 
* Madho Singh and that he was in possession 


: of the property at the time when the agree: 

* ment was "made, liis not merely that de. 
“livery of possession was deferred, but delivery 
‘o£ "possession and -apparently а right 
>40 partisipate in the profite: of tho property 
?swas delibavately mado sontingent on the 
ғ pussess of the snit, Clause (10) is mean- 


г ingless if there was an immediate transfer. 


vo. proprietary right, If the proprietary 
F right in ‘the property was to -pass to the. 
“present. plaintifs immadíately on sompletion 
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of the deed their rights sould inno possible 


* way Бе а вова by the exeentant admitting 


the right of any person to inhorit property 
whieh was no longer his, It is only on the 
assumption that he atill retained a proprie- 


- tary interest in the property during the 


pendency of the suit that it eould be neses- 


‘sary to provide against his admitting some 


third party as: his heir, whether by Will or 
otherwise, and dying before the final desi- 
sion of the suit. Clause (11) is very inartis- 
tioally expressed, but xo far as it provides 
against collusion by the exeeutant it also 
assumes that during the pendeney of the 
litigation he still retains a proprietary right 
in the land sold whieh he will be liable to 
forfeit by eolluding with ths other side with- 
out the sonsent of his transferees, If he 
attempted any such eollusion the vendees 
would be entitled to step in and say that 
thesompromise made was of no effest as 
regards the property eovered by the deed, 
віпве, by the very ast of making it, all his 
right had passed to them. The words 
"and the vendees and the exesutant shall 
be proportionately entitled to it" apply 
striotly only to eollusion by one of the vendees, 
but the elause is dirested against sollusion by 
either party and the penalty of loss of pro. 
prietary right in the property sold is imposed 
equally on both. 

Rs. 5,000 of the sonsideration money was 


- left with ths vendees to pay off a eharge 


on the property held by one Rani Jagannath 
Кавг. This also was only to be paid by 
tbem in the event of their getting a title 
to the property by вповезв in the suit. Sheo 


- Ratan Singh expressly eovenants that in the 


event of the suit being lost the debt 
due to Rani Sahiba will bs paid by him, ` 

Looking to these eovenants and to th, 
whole tenorof the deed it appears to us 
that the real intention: of the p@rties was that 
the transfer of title as wall as of possession 
was conditional on the suit of Madho Singh 
being dismissed sand was опу to take effest 
upon the passing of a final deoree in favour of 
Sheo Ratan Singh. 

A number of oases have been sited: at 
the Bar,on both sides of the argument, in 
whish the sonstrustion of deeds purporting 
or alleged -to be sale-deeds has bsen in 
question, but as none of these deeds sontain 
42venanís similar to those of the deed in 
guit it ia unnesessary to disouss them in detail, 


‚ Tbe. Privy Couneil cate of Lal Achal Ram v. 


: 626 
BISHESBAR DAYAL 0, HAR БАЈ KUAR, 


. Raja Kazim Husain Khan (3) із slearly діє: 
. tinguishable. The deed most nearly recembl- 


, ing that now 


in suit is that 


which 


. eame before their Lordships of the Privy 
, Oouneil in Ranes Bhobosoondree Dasseah v. 


. Issur Ohunder Dutt (4), 


In that ease ihe 


, deed purported to be a sale-deed of an eight- 
‚ anna share for a sum of He, 3,0С0 left with 


. the transferees to be spent in litigation. 

“In the svent of the suit being desided in 
` favour of the ezecutant both parties to 
‚ the deed were to take the costs, mesne 


i ' profita, iole jummah ard the taluk in tke 


. Bhares mentioned above. 
, agreed eonsideration was 
_-traneferees they were not to be entitled to ` 


[f 


, eonelucet: 


If more than the 

spent by tbe 
slaim it from ike transferor, The deed 
"In whatever way the euit ів 
, deereed, I wil give and геввіте 8-annas 


i ` thereof as aforeraid, that is, in half shares.” 


1 


- | of the title acquired under it. 
.before their Lordships was 


| elaiming speeifie performanee of 


Tbe suit filed was, as their Lordshigs 
observe on page 40 of the report, not oro 
eontraet 
, but а tuit in the naturo of ejeot ment. 
. It was a suit to resover poesession of the 
етн mentioned in the deed by virtue 
The question 
whether tho 
desd operated as present transfer of the 
property or only as an agreement to transfer 


, if on certain contingencies which did, not 


, happen, and they desided that the latter 
. was the eorreet interpretation. 


, dudge has rightly 


If, as we hold, the learned Subordinate 
interpreted the deed 


, 88 being an agreement to transfer the 


'""elaim was within time, 


, admittedly Artiele 118 of 


"imitatione Aet of 1908, whieh allows a. it is not stristly necessary to enter into 


1 


1 


. property in the event of 


Bus9ees іп the 
litigation the question arises whether tha 
The 
in such я вазе is 
the 


limitation ‘applisable 


period of, three years from the date fixed 
.for the performanse, 


“of suesess in the suit, 
dismissed by the first Court on 23rd 
Desember 1913 - and by this Oourt 


: (8) 80. 0. 166; 9 C. W. N.,477; 27 А. Pr Ba I. A. 
"118; 16 M., L, J. 197; 8 Sar. P. C. J. 772 P, C 


616; 3 Bar. Р. 0,7. 136. (P, О,), 
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‚ &preal wers entirely wanting, 


Artisle of ` 


Indian ` 


The date fixed by 
.elause (4) ‘of the agreement was the date, 
Now the suit was. 


dn. 
» by the Court below but 
` they are not.snffieient to establish а plea 


[1522 


, (Ex. 
the fage 


appeal on 21st September 1915 
hibits A133 and A135). On 


_of it, therefore, limitation ‘expired on zlst 


September 1918 whereas the present 
was not filed til 25th Osteber 


enit 
1918, 


. The learned Subordinate Judge has extended 


the period cf limitation by allowing & 
further six months’ time from the , date 
of the deoision of this Ocurt for a possible 
applisation for leave to appeal to the 
Privy. Oounsil under Article 179 of the 
Limitation Act, as if then stood. We 
have no hesitation in holding that the 
learned Subordinate Judge was -in error оп 
this point. The appeal to this Court was 
dismissed and Madho Singh’s olaim rejested 
on z ocneurrent finding of fact that he 
had failed to establish bis relationship to 


_the person whore property he was olaim- 


ing which formed tbe, basis of the title. 


„Not only eould the plaintiffs in that enit 


not have claimed leave to appeal as cf 
right under the provieions of sections 109 
and 110 of the Code cf Civil Procedure, 


„but even the conditions neseasary to enable 


special leave to 
After making 
hig submission on the question of limitation 
the learned Advosate for the respondents 
intimated on behalf of his elienta- that 
they did not wish to press this point 
and were willing, as a matter of right 
dealing between the parties, to, accept the 


a party to apply for 


_desree passed against them: for the smonnt 


spent by the appellants, They have _в1во 
abandoned the «ross-objection put in , by 
them as to the amount of interest, That 
portion of the deoeree, therefore, whieh 
awards Re. 3,059.27 with interest against 
the defendants must be treated ава p canen 
by sonsent. 

In view of our finding on the fret issue 


ihe question of urdue inflaetse, but ая 
tbe point has been fully argued on both 
sides it will be. sonvenient briefly to dispose 
of it, The ` appellants’ learned _Advoeate 
in arguing this ‚part of. ‘the. 5889 hes 
Rosepted the findings of faeb arrived at 
contends _that 
That 


of undue ifi :епее, 


the bargain 


. was in faot unaonssionable вап hardly. be 
(4) 11 B. L. R. 86; 18 W. R. 140, 2 Suth, 0. Je 


doubted. Tho whole property was valuad 
at Rs, 40,000 in the suit filed by „Маа 


-A 
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. Singh (vide Exhibit A 138), The learned 
. Subordinate Judge has given raasons for 
thinking that tbis was an  undervaluation 
and that the true value of the half share 
'eovered by the deed in suit is Rs, 40,000. 
. It may be admitted that it’ wonld not 
feteh anything like this pries while a suit 
for possession of it was pending. If the 
ostensible consideration,- Rs, 14,000, had 
been the true sonsideration there might 
i have baen something to be said on behalf 
of the bargain but, as wa have sean, the 
real consideration was the amount to be 
spent in the litigation plus Rs. 200 paid 
in sash and Rs. 5,.00 to be paid on 
sosount of the оһагдө on the property, 
whieh latter sum was only to be paid when 
the purehasers got possession. The astral 
amount spent by the plaintiffs apart from 
interest has besn found to be Rs, 1,501, 
Owing to the dispute between the parties 
ihe costs of the appsal wore borne by 
Shso Ratan Singh, but even if the 
appollants- had borne these the amount 
ould not have зеп inereased by more 
than а helf, This amount might possibly 
have to ba doubled if the sas» had gone 
to the Privy Oouneil. Eveu this amount 
was nob in the long run-to bə paid by 
the appellants. The deed provided that they 
alone should be entitled to realise and 
appropriate any  eoats whieh the Court 
might award in the suit. It «omes to 
thia, -thérefore, that in the event of suscssa 
they were to get property worth approxi: 
mately Es. 40,000 for Вз. 5,000 and sush 
portion of the amount spent in the litiga. 
tion as they might fail to resover from 
the opposite party. In theavort of failura 
they risked the loss of Ri. 2,000 or in 
` tha вава of an вррезі tothe Privy Council 
possibly Rs. 4,200. On the other hand, 
the ohanees of suososs were certainly more 
- than evan. The barden of proof in the 
-enit whieh was pending lay on the plaintiffs 
.in that suit, Sheo Ratan Singh was in 
. poasession of the property and, 
event showed, had a perfectly good title to 
Cd 
. What, then, indused Sheo Ratan Singh 
-to sonsent to a bargain so disadvantageous? 
Madho Singh had obtained tho assistanse 
-of certain professional litigants, Muhammad 
' Husain ani others, ia prosesuting hig suit 
-and this fast hed sonsiderably alarmed 
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_until ha had eonsulted his lawyers, 


. Were unsconsoionable. 
as the. 
. 16 of the Contrast Ast whieh the plaintiffa 
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Sheo Ratan Singh, These persons made a 
prastiss of buying up elaims and pro: 
sesuting them ia the Oourta. Sheo Ratan 
Singh felt that he must get the assistanse 
of some one erperiensed in litigation аз р 
oonnterpoise. Bəni Prasad, plaintiff No. 2, 
was sush a person. It is admitted by the 
plaintiffa’ witness Nand Kishore that for 
the last fifteen years Beni Pracad has 
been spesulating in litigation, Sheo Ratan 
Singh had already been to two other 
persons, Bhagwat Prasad and Raja Sukh. 
mangal Singh, to attempt to induse them 
to finanses his suit for him. Bhagwat 
Prasad refused point blank and Raja 
Sakhmangal Singh put him off by saying 
that he sould not give a definite reply 
Sheo 
Ratan Singh wasat the time in debt to 
the extent of at least Hs, 10,000, He had 
been advised by his agent Bhagwant Rii 
to approach Beni Prasad, and he seems ta 
have been in that sondition of mind in 


. whieh he was ready to asaept any terms 


for the purpose of obtaining Beni Prasad'a 
assistanse, This Bhagwant Rai was an old 
servant on whose advise Sheo Ratan Singh 
was inthe habit of relying in matters of 


. business and in whose hands the manage. 


ment of the estate largely rested, The 
evidense of Gauri Shankar, one of the 
plaintiffs witnesses, shows that though Sheo 
Ratan Singh stated at the time of exeant. 
ing the deed that he wanted to sonsalé 


.gome of the residents of Rae Bareli he 


sompleted the deed without stopping to do 
go, Ons of tbe purehasers was the brother 
of the plaintif? agent Bhagwant Hai, the 
man named above, at whose suggestion the 
transastion was entered into. 

These fasts appear to be sufficient to 
justify the findisg that Bani Prasad was 


.in a position to dominate the will of Sheo 


Ratan Singh and that he used his power 
to obtain a sontrast the terms of whisk 
This raises а pre. 
sumption of undue irfinenee under seotion 


have failed to rebut. 


It is urged that а sase of undue 
infinenss was not set up in the written 
statement. It is true that the defendants 


.relied largely on a вава of fraud whisk 


they failed to establish but they did 
allege in the written statement that the 
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‘transaction was  unconseionable and’ ex- 
tortionate and that Sheo Ratan Singh was 
‘in sueh perplexity as not to understand the 
réal efféet of the transaction. In ths pro. 
ecedings of the 29th November 1918, tin 
.explanation of the 16th paragraph. of he 
‘written statement, the defendants’ Advocate 
.pleaded undue influensa in express terms. 
‘The parties went to trialon a olear issue 
of undue influenee, and evidenee was addus- 
-ed on both sides upon it, and it is too late 
for the appellants to urge in appeal that 
‘the plea of undue inflnenee was not 

raised, | 
Tt has been pleaded in this Oourt that 
even if undue inflasnee is found against the 
appellants, the transaction was afterwards 
‘affirmed by Sheo Ratan Singh and, 
-therafore, the respondents are presluded from 
sueseeding on this issue, This point was not 
raised in the Court below and’ no issue was 
joined on it, Of the twelve issues framed 
‘the only one whieh even by implieation 
sould cover this issue is the ninth issue, 
whieh rons—‘should not the sontraet be 
speeifioially enforeed P" A referenca to the 
judgment of the learned Subordinate Judge 
` shows that this issue was decided against the 
plaintifis on the basis of the findings on 
' gpeeifie isanas already decided, Even, however, 
-if the plaintiffs are allowed to urge this 
plea in appeal there appears to be nothing in 
it, The plea is based mainly ona reciept, 
(Exhibit A), dated 14th April 1914, exesuted 
‘by Sheo Ratan Singh on assount of Rs, 2,000 
spent by the defendants in sonnestion with 
the litigation, This resiept was given only 
‘a short time after the agreement in suit, It 
‘is quite selear that by the time the ease 
reached the stage of appeal Sheo Ratan 
"Singh was repudiating the agreement and 
‚ refusing to be bound by it. In the order of 
this Oougt dated the 21st September 1915 
' rejeseting the plaintiffs  applieation to be 
made parties, it із stated that Sheo Ratan 
Singh waa even then proposing to institute a 
' suit against the appellants for a deolaration 
. that the deed of transfer was null and void, 
The same thing appears from a reply 
‚ (Exhibit A 12) sent by him t а notice 
‘issued to him by tho appellants bsfore the 
appeal was filed. A few days later the appeal 
‘was set down for hearing. They sent a 
notice to him stating that they were prepared 
(£0 engage Qounsel for the appoal, This notices 
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(Exhibit A11) was treated as unproved in tho 
lower Court but has been admitted and relied 
on by both parties before us, In his reply 
(Exhibit A 19) Sheo Ratau Singh repudiated 
the agreement, whish he alleged they 'had 
got him to sign by holding out false promises 
and hopes. 

On the above findings we uphold the deeree 
of the Court below and dismiss the appeal 
with возів, We also diemiss the вгова- 
objestions but without eosts, as if they had 
been pressed the objeetion regarding limita- 
tion would have sueceeded. 

Z К. 

Appeal dismissed. 


OALOUTTA HIGH COURT, 
APPEAL FROM ORiGiNAL Оясвви No, 811 
-or 1918. 

April 30, 1920, 

Present :—Mr. Justiee Rishardson and 
Justiee Sir Asutosh Obandburi, Kr. 
SUDHAMANI DAS, MINOR, BY HIS MOTAER 
AND NEXT FRIEND AND GUARDIAN 

Srimati RADHA RANI DASSYA 
AND ANOTAER—~PLAINTIF¥3— ÁPPELLÁNTS 
versus 
SURAT LAL DAS AND отняв 
DEFENDANTS — RESPONDENTS, 

Will, construction of—Absolute devise to Hindu 
widow ~“Malik,” meaning of —Right of pre-emption given 
to heirs and co-sharers, whether restricts absolute devise 
in favour of widow, 


A Hindu testator by his Will authorised his widow 
to adopt five sons in succession and provided that 
if a son were adopted, the widow and the son should 
take the estate in equal moieties as owners «maliks) 
with full power of gift and sale to be exercised by 
each of them. There was a clause in the Will which 
ran as follows :—“If for any reason the adopted son 
ог my said wife is required to sell any property 
loft by me, he or she shall sell it to my heirs and 
co-sharers for proper price, that isto say, the highest 


-price, offered by them, bub if they refuse to pure 


chase the property on paying the proper price, it 
may be sold to others.” The next clause of the Will 
ran thus :—"'If my said wife do not adopt any sons, 
then on my decease, my said wife would be the 
owner (malik) of all my property with power of gift 
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and sale and shall be able'to give and sell it accorde 
ing to the directions contained in the previous 
vlause.” The widow did not adopt any son and died 
having herself made a Will by which she dedicated 
the property to religious uses. Ina suit for the 
construction of the Will of the husband : 

Heid, that the widow took an absolute estate in 
the property left by her husband, which was not cut 
down by the right of pre-emption given to the heirs 
and co-sharers. [p 630, col. 1.] 

‘Per Richardson, J. — The word “malik” usually 
denotes an absolute owner. [p. 680, col. 1 ] 

. Рег Ohaudhuri, J.—In all cases of gift by Will 
whether to male or to female, unless the instrument 
shows that & restricted interest was intended to be 
created, the legatee or the devisee must be entitled 
to the whole interest of the testator. Гр 680, col. 2.] 

The word "malik" imports full proprietary right& 
unless there is something in the context to 
qualify | it. The fact that the donee is a Hindu 
widow is not sufficient for that purpose. Їр, 681, col. 


1] 
Appeal against a deeree of the Sub. 
ordinate Judge, Seeond Court, Daeses, dated 


the 12th of September 1918, 


Babu Jogendra Uhunder Ghose and Babu 
Promode Ohunder Ghose, for Babu Тат Mohan 
Das, for the Appellants, 

Dr. Sarat Ohandra Basak and Babu Ji. 
tendra Nath Roy, for the Respondents. 


JUDGMENT. 

Ricaarpsox, J.—The learned Vakil for 
the appellant bas given us an interesting 
address, But in my view the ease is a 
very ‘elear one, The question depends on 
the eonstruetion of the Will of Banka Be- 
hari Das who died in May 1893, The 
Will is dated the 30th Baysak 1303 B, S, 
There is а eodieil to the Will whieh, how- 
ever," does not affest the point at issue. 
Banka Behari had a brother named Ganga 
Oharan Das -who survived him but has 
sinee-died, The plaintiffs in the suit are 
the widow and the minor son of Ganga 
Oharsn Das. By his Will, Banka Behari 
authorized ‘his widow to adopt five sons 
in‘sueeession and the Will provided that, 
if:& son were adopted, the widow and the 
aon should take the estate іп equal moieties, It 
goes on to say: " They will be the owners 
(maltks) in possession with fall power of 
gift and sale to be exercised by eaeh of 
them.” As I understand that devise, if 
the“ widow had adopted-a son, she and the 
son would sash have taken a moiety of 
the estate in absolute right. Asa matter 
of ‘fast, however, no son was adoptel and 
it is unnesessary for us, therefore, to de: 


INDIAN OASES, 


626 


side what estate the widow would have 
taken if she had adopted а son. The 
point turns on elauses (4) and (5) of the 
Will which I shall read, Clause (4) runs 
as follows :—" If, for any reason, the adopt- 
ed son or my said wife is required fo sell 
any property left by me, he or she shall 
sell it to my heirs and oo-sharers for proper. 
prise, that is to say, the highest pries 
offered by tham ; bus if they refuse to pur- 
sbase the property on paying the proper 
priae, it may be sold to others,” Clause 
(5) isthis; "If my said wife do not adopt - 
any sons, then, on my deeease, my said 
wife would be the owner (malik) of all 
my property with power of gift and sale, 
aod shall be able to give and sell it assord. 
ing to the directions sontained in sluse 
(4)" Now, the widow, Kamini Sundari, 
asted on the supposition that she took an 
absolnte estate under her husband’s Will, 
She died in 1911 having herself made a 
Will by whieh she dedisated the property : 
to religious uses in favour of a diety 
known as Thakur Banka Behari and ap- 
pointed certain persons, who are the defend- 
ants Nos. l to 6 in this suit (the diety 
being the defendant No. 7), as exeeutors. 
The snit was brought by the plaintiffs 
for the sonstruotion of Banka Behari's Will. 
and for the purpose of resovering the prop. 
erty from the diety and the exeeutors 
of the widow's Will, on tha ground that 
the widow had only a widow’s estate in 
the property of whieh she affested to dis- 
pose. 

As I have stated, the question turns on 
ihe. two olauses of 'the Will whish | hava 
rgad, Speaking for myself, I ean sonssive | 
of no language whieh would have more 
elearly indieated the intention of the təş- 
tator that his widow shonld take an absolute 
estate, I ‘entirely recognise and appreeiate 
the fast that, ordinarily, a Hindu leaving 
property to his widow to be enjoyed by 
her after his death would desire that the 
widow should take the usual widow’s estate 
so that the property should not go. ont of 
the testator’s family. But it ia too late to 
contend that, if the hnaband’s devise in 
terms sonfer upon the widow an absolute 


estate, even then the widow oan oaly 
take the limited widow's estate. The law 
has been otherwise, at any rate, віпве 


1872, whan the easa of Porsunno Koomar 
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Ghose'v. Tarrucknath Sirkar (1) was denided, 


А. resent illustration will be found in the , 


sase of Nanda Gopal Sinha v. Pareshmont 
Debi (2), and between these two cases there 
are numerous authorities whish might be 
referred to... 


Мо, turning to the words used in the- 


Will the  téstator ‘has used the word 
“malik” whieh usually denotes an absolute 
owner. To my mind, there is nothing in 
clauso (4) whieh ' ourtails the force of the 
word “malik” in ‘elause (5) or the power 
of gift and sale conferred by that slause 
and euts down the meaning of the langu- 
age во as to make the estate devised. an 
ordinary widow's estate, [t is argued that 
under elaure (4) a restriction was put 
upon the disposal of the property by the 
widow. It is true that slause (5) lays 
down that the widow is to give and sell 
tke -property assording to the direstions 
contained in elause (4). But what do 
those direetions eome to? The widow was 
enjoined, if she should sell, to gellin the 
first instanee to the testator’s heirs ard 
eo-sharers for a proper priee whieh was 
defined as the highest priee, meaning, I 
suppose, the highest prise obtainable in 
the market atthe. time. If, however, the 
heirs or the во sharers refused to puroha:e 


the property paying the proper prise, then. 


the widow was to be at liberty to sell 
the property to others, Now, I am not 
eonsidering the ultimate effeet of the words, 
It.is unnesessary to deaide whether, if the 
widow had sold the property withont first 
offering 16 to вп -Һеіг or a во sharer, the 
transfer would or would not have been 
valid. Bat assuming ‘for а moment that it 
would not have been valid, is the restraint, 
euch agit is imposed by the olause suffi- 
sient to ent down the plain meaning of the 
words in the ceuaseeding clause? In my 


cpinion, that question ean only be answered . 


in the negative. The right whish the 
testator purported to give to the heirs and 
eo sharers' was & mere right of pre-emption. 
Í agree entirely with the eonelusion ar. 
rived: at by the learned Subordinate Judge 
and, generally,for the reasons whieh he haa 
stated in his jndgment. I am of opinion, 


(1) 10 B. L. R. 267. 
(2) 17 Ind. Cas, 478; 17 C, } J, 404, 
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that the. suit was properly dismissed. The * 
appeal, therefore, fails and should be dig» 
missed with eoste. Р 
Онатрновт, J.—The learned Vakil for the 
appellants has placed before us the whole 
history of the law relating to gifts toa wife . 
by a Hindu husband, beginning with Maule? 
Mohamed Shumsool Hooda v. Shewukram (3), - 
down to Bhoba Tarini Debya v. Peary Ball | 
Sanyal (4). He вопвейев that the result is - 
that it is cow prastioally cettledlaw that, in. 
all oases of gift by Wil), whether to male or. 
to female, unless the instrument shows that : 
a restricted interest was intended to Le 
ereated, the legates or the devisee must, 
be entitled to the whole interest of the. 
testator. He has also called our attention 
to the вазе of Sures Chandra Falit v. Lalit 
Mohan Dutta (5), which lays down that, in 
construing the Willof a Hindu, it is not 
improper to take into eonsideration what ` 
are known to be the ordinary notions and 
wishes of Hindus with respeet to the de- 
volution of property, namely, that a Hindu 
generally desires that an estate, espesially 
an aneestral estate, shall be retained іп. 


‘his family and also that a Hindu knows 


that, as a general rule, at all evente, 
women do not take absolute estates of in- 
heritaree which they are enakled to alienate. : 
The learned Judges also say in that ease 
that the instrument must reseive a боп. 
strustion aseording to the plain meaning: 
of the words and  senterees therein eon. 
tained, that is, the words are to be read, 
first in their grammatisal and ordinary 
sense unless the sontext shows otherwice, 
There is no difficulty in assepting there 
general prineiples, In faot, they are alwsys 
resognised by Ооогёв in toostruing Hindu 
Wills. The testator in the sesond paras . 
graph of the Will in this ease slearly says 
that, if his wife should adopt а son in 
aseordanse with the authority given by him 
by the first clause, the adopted son ard 
the wife “shall sueseed to the ownership 
of the entira properties in equal shares 
vested with the power of rale and gift and 


mar A. 7; 22 W, R. 409; 14 В, L, Е. 226, 8 Sar, 
J. 405. 
NC 24 C, 646; 1 C. W. N. 578; 12 Ind. Deo. (x, 8.) 


x 81 Ind, Oas. 405; 20 C. W.LN.4 468; ;22 0.1.7, 
816, 
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no violation of sush fprovision shall ba 
ermited, ” "The Bengali words used are 
‘Dan bikrah sattadekarateh malik dakhilkar 
hoe be.” It is conseded that by that slause an 
absolute half is given to the son and the 
other half is given to the wife. Clause (5) of 
the Will deala with the osse if по воп is 
adopted by the wife, It says that the wife 


shall susseed to all the properties left by the: 


testator after his death with powers of sale 
and gift and that she shall ba the malik 
and be in possession and that she shall 
have power of sale and gift in aesordande 
with the provisions of paragraph 4 to whieh 
J shall refer later, The Bangali worda ` are 
“ Dan bikrah дайга athikare o milik ae 
hoe be" The exprasaion “Datta adhikart” 
apparently a mistakelfor '' Satéacdhtkari.” Bat 
whether that is so or not, it is quite clear that 
the same words or “worda which prast'sally 
have the same meaning have been used 
in. olausss (2) and (5) and, therefore it is 
diffisnlt to avoid the sonslusion that the 
testator intended to giva his wife an ab: 
solute estate if sha did not adpot. It has 
bsen argued that thia has to ba read in 
sonjanotion with the provisions of paragraph 4. 
It is ‘said that that slange rastrisfs tha 
right of alienation bseause it says: "If the 


aforesaid adopted son or my wife aforesaid > 


should find it nesessary to-sell any of the 
properties left by me, they shall bo entitled 
to sell 15 £o, a stranger if my ho'rs and 
so sharers refuse to purshase it for an 
&dequato consideration," and  relianee is 
placed проп Macleay, Inve (6), in whieh а 
deviza to в brother’on the sondition that 
he was never to sell ont of the family was 
eonsidered a valid sondition. Taat oase 
doss not seem to me to be applisable, !n 
the present siroumstanses. Here, there is 
no absolute restristion of the sale; the 
power of sale is not interfered with by 
that direation. It prastieally says that the 
widow should sell to the highost bidder. 
It is alao to Бе notieed that it gives power 
to: ber to sell any of the properties in- 
eluding in that exprasaion properties both 
moveable and immovasble. I donot think 


that we oan aczapt the argument thas this - 


restristed the right to sell, thus showing 
that a trusted estate was being givan to 
tha widow, It seems to ma that words 


(6) (1875) 20 Eq. 186; 44 L. J, Ch, 441; 82 І, T. 
639; 23 W, 0,718, | 
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elearly and unequívoeally gave the estate ' 
Olause (4) refers to 
the adopted son also. He did not take 
under the Will but by virtue of adoption. : 


` The restriation was not operative against 


him and I do not think it ent down gift 
to the wife and an absolute one-half or the 


~ &haolute wholoif she did not adopt, & son, 


With regard to the use of the word “malik” 
І moy refer to the sasa of Suraj 
Mani v, Rabi Nath O,ha (7), where, their 
“The 


world malik imports full proprietary rights 


` unless there is something in the context 
‘ to qualify it 
‘a Hindu widow 


Tbe fact that the donee is 
ja not sufüoiont for the 
purpose." We think that the words used 
here are stronger than the word malik, 
The same words were used when the gift 
was made to tha son; and that also indi- 
eates that on absolute estate was being 
given to the wife, I sgree that the appeal 


` should be diamiesed, 


B. N. 
(7) 35 I. A. 17; 5 A. L.J. 67; 12 C. W. N. 231; 18 
М L.J.7; 10 Bom. L. Е, 59; 7 C. L. J. 131;3 M, L. T. 


14^; 80 A, 84 (P. C.). 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT, 
FULL BENCH, 
Seoonp Civit Apezat No, 218 or 1919. 
July 9, 1921. 

Pre:ent:;— Mr, Hallifaz, A. J. O., Mr, Kotval, 
A. J.O. and Mr, Dhobley, A. J. О, 
«Jodi SHWAR —PLAIATIFF— ÁPPELLANT 
vers .8 
MOTI—Derenpinr—Resro NDENT. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
т. 1—Mortgages ~Suit by prior mortgagee —Puisne mort- 
gagee not made party, effect of— Subsequent suit by prior 
mortgagee for possession against puisne mortgagee — 
Transfer of Property Act (IV of 1882), s. 52—Lis 


' pendens, applicability of —Interpretation of Statute — 


Equitable principles. 


Where a mortgagee sues for foreolosure without 
impleading a puisne mortgagee, and after that suit 


.is barred by time as against the puisne mortgagee, 


the latter sues the same mortgagor, for foreclosure 
of the same property without impleading the prior 
mortgagee ond gets his deoree first and obtains 
possession of the property, the prior mortgagee ig 
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entitled . to a decree for- possession. subject. to -the - 
puisne mortgagee’s right to redeem, inasmuch as 
thé transfer to the puisne mortgagee was made 
ae thé active proseontion of the prior mortgagee’s 
guj 


INDIAN 


Per Dhobley, А. Ј. 0. —Order. XXXIV, rule 1, Civil 
Procedure Code, is merely a rule of procedure enacted 
with the object of preventing. multifariousness of 
anits in respeot of-the same: property and cannot 
affect, the plaintiff's rights. Its object is not to - 
punish a plaintiff for his failure to join as parties, 
persons of whose interest he is ignorant and whose 
titleideóds he has no means'to inspect. [p. 636, ool. 1.] 


In “interpreting law. equitable principles as its 
consequences cannot be overlooked. In determining 
ihe "respective rights of parties the fact that by 
acertain interpretation unjust results would follow 
and that а rightful person would suffer for no fault 
of his, .on account of circumstances over which he 
had no control and for which he could not be held 
responsible, cannot be lost sight of. If by another 
interpretation this result would not ‘follow’ that 
interpretation should be adopted. Гр. 687; col. 1.] 


Appeal : against the deeree of the Distrist 
Judge, Nagpur, dated. lst: Desember 1919, in 
Civil Appeal No. 108 of 1918, 


ORDER OF REFERENCE TO A 

i FULL' BENOCH.: 

Harurax, А, J. O.—(July 8, 1920.)— 
Faets sueh as that в partof the deeree in 
this ease still subsists against one of the 
two defendants who do not appeal, and that 
the immoveable property in dispute is now 
represented by ea sum of money do not 
afost the decision of the one matter now 
in issue and. may be left out of вопвійега- . 
tiod. The facts that do вопвегп us are as 
follows: The plaintiff ‘sued a third party, 
his, mortgagor, for foreclosure on a mort- 
gage dated 25th May 1862. He filel his 
suit; id: the first week of August 1910, 
within a.few daysof its being barred by 
limitation, and obtained a final descree. for 
foréslosura on 83rd- January 19.6. The 
defendant filed a anit on 25th August 1910 
agdinat the.same mortgagor on a mortgage 
dated 12th Mareh 1901. He was given-a- 
final : ‘deoree. for foreelosüre on 18th ‘July. 
19Í1,and obtained possession of the prop. 
erty on 4th September 1911, more than fonr- 
years before the plaintiff ‘got his final- 
desrée on his prior mortgage in the shit 
instituted & few days before the defendant’s: 
Neither party impleaded the other in hia 
foreslosure.suit, and the plaintiff now elaima 
that the. defendant-is bound to redeem his. 
prior mortgage or give- him possession. of 
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:the property, He was given the deéerée for - 
whish he prayed. in: the Court of the Sub- - 
ordinate Judge. This was. set aside-and-his 


' suit was dismissed :оп appeal-in the Oouré . 


of the Distriet Judge, and he -has now.some « 
here in seecnd appesl.- My learned brother. 
Maansir, who desided the appeal as District ~ 
Judge, followed the ruling of Mittra, А. J.O; > 
in Raghunath v. Sheolal (1) admitting that 
there wasa very large distinetion between : 
the two oases. There the plaintiff sued -the. : 
mortgagor after the equity of redemption had : 
already passed from him tothe puisne mort- ' 
gagee, In this ogaao the equity of redemption > 
wasstillin the mortgagor when the prior 
mortgagee sued.and had not then passed. to ` 
the puisne mortgagee who was not impleaded. ' 
There is this further distinstion that :in : 
Raghunath v. Sheolal. (1), the plaintiff sought -- 
to enforee his rights by making ths puisne : 
mortgagee, whom he had not impleaded.to ` 
begin witb,a party defendant to the. sait: 
after the passing of the eonditidnal deerse; ' 

2, In: Raghunath v. Sheolal (1) Mittra,.: 
A J. O., considered the ruling in Har Pershad > 
Lal v, Dalmardan Singh (2) in whioh it. was. 
held by Brett, J., in в ease very similar. 
to this, that the plaintiff was entitled toa · 
deoree for possession subjeet. to the defend. 
ant’s right of redemption, while Rampini, J., 
was of a contrary .opinion, based toa large 
extent on the fast that the prior mortgégee’s r 
right had besome barred by limitation before .: 
he sued the puisne mortgages. The ease was. 
referred to Мг. Justiee Mitra who held . with. : 
Mr, Justies Brett -that the plaintiff was. 
entitled to the desree he sought. In his. 
Oourt Mittra, A. J.C,, preferred to follow: 
Rampini, J., pointing out that the other two . 
learned Judges had ignored his argument to. 
the effest that the prior mortgagee’s right. 
to foreelosure on his own mortgage - was... 
barred by limitation. The learned Distrist.;- 
Judge aesepted this view, though with: 

' some hesitation, supporting ít further with: 
the remark that if the plaintiff had disobeyed: : 
the rule in Order XXXIV, rule J, Civil Pro-. 
вейоте Code, which olearly diresta him: to: 
implead thepuisre mortgagee his disobedienee . 
should surely entail some ineonvenienee, and 


` to hold that he ean elaim to be put in the 


same possession as if he had obeyed the 


(1) 39 Ind. Cas. 849; 13 N. L. В. 69. 
(2) 320, 891; 9 О. W. М. 728; 1 C. L. J. 871. 
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order is to render the existenes of tho "order 
futile. 

3.: The view taken by the majority.in the 
Oaleutta ease.waa, approved and followed in 
the same Oourt-by Mookerjee and. Holmwood, . 
Jd, in .Ganga .Das Bhattar v, Jogendra Nath . 
Miira (3) and in the Allahabad High- Court 
by Piggott and Lindsay, JJ., in Babu Lal v. 
Jalakéa (4), and in these sases eash of the 
learned.. Judges considered the question of 
limitation diseussed by Rampini, J., in Har 
Pershad Lol v, Dalmardan Singh (2). Both de. 
sigions, however, as well as that of the majority 
in.Har Pershad Lal v. Dalmardan Singh (2) 
appear to have been irfluenced to some extent 
by.the faet that both parties in each sase 
appeared in Court as austion-purehasers under 
а desreo for sale. The weight of authority 
is thus distinstly on the side of the appellant 
here and I find myself inslined to that view. 
This, however, may be considered as‘ opposed 
to the view taken by Mittra, A. J. O. in 
Raghunath v. Sheolal, (1), although, as I have ` 
pointed, out, that aase is distinguishable on 
some. points, Therefore, under section 9 
of the C..P, Oourta Ast I refer the follow- 
ing-question for the deeision of a Beneh :— 

A mortgagee gues for foreslosure without | 
impleading a puisne mortgagee, After that 
suit із barred by time.the puisne mortgagee 
sues the same mortgagor for foreslosure of. 
the:same. property without impleading the 
prior mortgagee. The puisne mortgagee gets . 
hie deeree first and obtains possession of the 
property. Can the prior mortgagee maintain 
a anit against him for possession subjest to 
his right. to. redeem ? 


[Harrr А, J. O.—(July 8, 1920).— 
А point of -law is referred for the deeision 
ofa Benesh, 


Barren, Orra. J. 0.—(September 4, 1920). 
o— It -ia -not absolutely neeessary to have a 
Beneh as the ease is not exastly covered: 
Ъу · the ruling of Mittra, A, J. O., but it is- 
desirable to have a Baneh- as the arguments - 
in this ease, pro and con, are on similar 
lines. The Beneh will eonsist of Messrs, 
Hallifax, Kotval and Mudholkar. 

Drake: Ввосеман, J, C.—(April 5, 1921). 
—Hao Bahadur W. R. Dhobley will sit as a 





(3) 5 C. L. J. 315; 11 C. W, N.408. 
(4) 87- Ind. Cas, 343; 14 A, L, J. 1146. 
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member of the Full Beneh, tice Rao Bahadur 
R. N. Mudholkar deeeased;] 
Messrs, ©, Г.. Subhedar and Gangadhar 
Sitaram, for the Appellant. 
Mesers.. M; B. Kinkhede 
Puranik, for the Respondent, 


and W, R. 


JUDGMENT OF THE FULL BENOH, 


Натывах, A. J. О,— (July 7, 1921),—I have 
seen the judgment whieh my brother Kotval 
proposes to deliver, and I sonenrin both tha 
sonelusions at which he arrives. The jodg- 
ment in Byram;i Jamset;t v, Ohunilal Lalchand 
(5) shows that the doubts held in the High 
Court of Bombay on the question whether 
seation 52 of the Transfer of Property Aet 
applies to  invcluntary transfers effeetad 
through a Civil Court, were set at rest by the 
ruling of the Privy Couneil in Moti Lal 
v. Karrabuldin (6) cited by my learned 
brother, 


Korvan, A, J. O,—(July 7, 1921). — The 
faets of the ease out of whieh this referense 
arises are suffisiently given in the Order of 
Referense. The question referred for the 
deeision of the Full Boneh is :— 

A mortgagee sues for foreslosure without 
impleading a puisne mortgagee, After that 
suit is barred by time the puisne mortgagee 
sues the same mortgagor for foreelosure of 
the same property without impleading. the 
prior mortgagee, The puisne mortgagee gets 
his deoree.first and obtains possession of tha 
property. Oan the prior mortgages maintain 
a suit against him for possession subjeet.. to 
his: right to redeem P 

Admittedly, a suit to enforee the plaintiff's 
mortgage against the defendant was barred 
when.the present suit was instituted, It ig. 
the right to possession under the foreslosure 
deeree against the mortgagor hat is now. 
sought to be enforced. For the plaintiff 
relianse is placed upon the view taken by the 
majority in Har Pershad Lal v, Dalmardan 
Singh (2) whieh was followed in Ganga Das 
Bhattar v. Jogendra Nath Mitra (3) and Babu 
Lal v. Jalakiz (4). Оп the other hand. the 
defendant.respondent relies on Raghunath:y, 
Sheolal (1) in whieh the sontrary view of 


(5) 27 B. 268; 5 Bom, L. R, 21. 
(6) 25 0. 179; 24 I. A. 170: 1 С. W: N, 630; 7 Bar, 
P, C. J, 222; 18 Ind. Dec. (x. в.) 121 (P. O.), 
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Rampini,-J., in Har Pershad Lal v. Dalmardan _ 


Singh (2) was assepted. 

Xn Har Pershad Lal v, Dalmardan Singh (2) 
Brett and Mitra, JJ., did-not sonsider the 
fast that the prior mortgagee’s right to 
enforss their mortgage against -the sesond 
mortgagees was barred by limitation. Both 
were influoneed by the fasts that the prior 
mortgages had no, knowledge of the sesond 
mortgage whereas the second mortgagees had 
full knowledge of the prior mortgage and did 
not make the prior mortgsgses parties to 
their suit. In Babu Lal v, Jalakia (4), where 
this case is referred tc, Piggott, J., was 
infaensed by a similar consideration, bat 
after the amendment of sestion 85, Transfer 
of Property Ast, [whioh was in foree when 
Har Fershad Lal v. Dalmardan Singh (2) was 
decided өв іп Order XXXIV, rule 1, First 
Sshedule, Civil Prosedure Code, these fasta 
do not help the prior mortgagee or go against 
the sesond mortgagee, Ganga Das Bhattar v. 
Jogendra Nath Mitra (3) follows Har Pershad 
Lal v. Dalmardan .Síngh (2) without oom- 
mont. 


Tt bas been held that where a prior mort. . 


gagee obtains a desree without making the 
assond mortgagee a party to his suit the 
desres ог its results do not affeet the seeond 
mortgagee: Pandurang Jasvant v. Sakharchand 
Mal à (7), Ghasivam v. Jhingwa (8), Gangados 
v. Bhikaii (9), Het Ram v. Shadi Ram (10) 
aud Umes Ohun’er Sircar v. Zahur Кайта 
(11). 

Har Pershod Lal v, 
and the cases eited above in whieh is was 
followed all assume that the prior mortgagee’s 
failure to implead the second mortgages is of 
no aonsequonee so far as the former'a right to 
possession against the latter is soneerned ; 
but the prior mortgagee'a right to possession 
arises from the foreclosure deeree whish 
admittedly.does not affeat the seeond mort. 


gages, 


(7) 81 B. 112 at p. 118; 8 Bom. L, В, 831. 

(8) 4 N. L. В. 168. 

(9) 58 Ind. Cas. 295; 16 N. L. В, 216. 

(10) 45 Ind. Cas. 798; 40 A. 407 ab p. 410; 5 Р, L. 
т: 58: 16 A. І. J. 607; 85 M. L, J. 1; 24 M. L. T. 92; 
28 ©. L, J. 188; (1918) M. W. N. 518; 20 Bom. L. R. 
798; 22 С. W. N. 1022; 9 L, W. 550; 12 Bur. L, T. 
42, 46 I. A. 1 £0 (P. C). EA 

(11) 18-0: 164 at p. 179; 17 I. А. 201; 6 Sar. Р.О, 
7, 507; 9 Ind. Deo, (м. в.) HOP. 0.), Я 
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The present suit is said to ba based on а. 
different eause of astion, but in effests it is one 
. to | foreslose the sesond mortgagee on his 
' failure to redeem the prior mortgage, and an 
evasion of the law of limitation under whieh 


- a regula? впіб for foreelosure is barred and | 


the defendant has asquired an immunity from | 
being compelled to redeem. 
The s2801 oited above all profess to eonsider 
the question before them from an equitable 
point of view. I do not see how equity 
requires that where the prior mortgages haa 
by his lashes allowed a suit for foréelosuro to | 
be barred against the sesond mortgages he ` 
should be helped to got the same relief against 
the sesond mortgagee in а suit to enforoe а 
right arising under в decres whieh does not 
affect the second mortgagee. 
"The prior mortgages іп а ease like the pre- 
sent oesupies a dual character. He represents ` 
_ the rights of both mortgagee and morigagor— _ 
Pandurang Jasvant v. Sakharchand Malit (7) ` 
followed in Gangadas у, Bhikaji (9), In the 
present suit he does not elaim possession in ` 
the former sharaster, nor, even if he did, ` 
would he be entitled to it merely as the holder | 
of a prior mortgage by eonditional sale. 
representing the mortgagor his title to pos. 
session assrued on his obtaining the fore. 
elosure desrer, but before that the mortgagor's 
right to possession had b3en terminated by 
tbe decree for foreslosure in favour'"of the 
defendant and the possession taken by him 
thereunder. This desree was а perfestly 
good desrea and open to no objestion inlaw 
exespt cn a ground to whioh [ shall refer 
presently, and neither tha mortgagor ner the 
plaintiff as his representative ean get posses- 
sion in the fase of it. M 

-I agree, therefore, with the view of Mittra, 
A.J. C, in Raghunath v. Sheolal (1) and 
hold that tke prior mortgagee oannot, on the 
strength of his title under hia foreelosure 
deeree maintain a suit against the second 
mortgagee for possession subject to the 
latter’s right to redeem. 

There is, however, another point to be вор. 
sidered in this ease, and that ів Ёз pendens, 
The transfer in favour of the defendant was , 
during the penderoy of the plaintiff'lS suit 
and the defendant took the property eubject . 
to the plaintiff's rights under his des:es. On 
this point I agree with the opinion expressed 
by Brett, J., in Har Pershad Lal v, Dalmardan 


. Singh (2) at pages £00 and 901 of the report, 
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In my opinion, the mortgaged property was 
direstly and spesifieally in question in the 
prior mortgagee’s suit whieh ‘was being 
aetively prosesuted when it was dealt with 
in’ the sesond mortgsgee's guit.. There ia 
ample authority for holding that the dostrine 
of lis pendens applies to involuntary transferr: 
vide Har Pershad Lal v, Dulmardan Singh (2), 
Har Shankar Prosad Singh vw. Shew Gobind 
Shaw (12), Gobind Ohunder Hoy v, Guru 
Ohurn Kurmokar (13), Radhamadhub Holdar 
v. Monokur Мићвтуї (14) and Moti Lil v. 
Kasvobuldin (6), 

On tho ground, бобе, of the transfer to 
the defendant having been made during the 
adtive proeesution of the plaintiff's suit, the 
latter ів, in my opinion, entitled to a deeree 
for. possession subject to the defendants’ right 
to redeem. 

‘Ducaiuy, A. J. O,— (July 7, 1921).—In 
this Referense the respeetive rights of two 
suecessive mortgagees over the same properly 
have to be determined, The plaintiff Jagesh- 
war is the representative-in-interest of the 
prior mortgages, while the puisne mortgages 
is represented by the defendant Moti. 

9, Tbe first mortgage, which was a re- 
gistered one, wes executed on 25th May 1£82, 
and was for its enforezment put in Snit No. 
766 of 1910, instituted on 5th August 1910, in 
the Court of the Senio: Sub Judge, Nagpur. To 
that suit the subsequent mcrtgagee was nct 
made в party. The suit was sontested and, 
finally, a preliminary foreslogsure-desree was 
passed on ІШЬ July 1913. Attempts were 
unsuesescfully made by the defendants in 
that snit to have that decree set aside and the 
proceedings dragged on till 31st January 1916, 
when it was made final, 

8, The seeond mortgage was on unregis- 
tered one and it was exeented on 12th Mareh 
1901. Suit No. 108 of 1910 was inztituled 
on 25th Avgust 19:0, in the Conrt of the 
Senior Munsif,Nagpur, for ita enforcement 
end а prelimirary forcelosnre.dearee was 
passed. on 25th October 1910. 16 was made 
final on 18th July 1911 and within the couple 
of months after that the defendant took pos- 
session of ihe-fcreslcsed property. To this 


(12) 26 C. 966; 4 С, W, N, 317; 18 Ind. Deo. (x. &) 
1218. 

(13) 15 0. 04; 7 Ind, Deo. (x. в.) 648. 

(14) 15 0, 766; 15 I. А. 97; 12 Ind. Jur. 267; 6 Ser, 
P. C, J, 211; 7 Ind. Dec. (м. в.) 1088 (P. О,), 
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“anit on the second mortgage, the prior mort- ` 
_gagea was not made & party. 


4, The property was subsequently aequir- 
ed by the Government for publis purposes and ` 
the amount af sompensation paid for it was: 
reocived by the defendant. This was in 1915 
before the final deeree on the prior mortgage 
was passed, The plaintiff's suit whieh gives 
rise to this appeal was brought in Desember 


` 1916 and it was for tho resovery of that 


amount from the defendant. It is agreed 
between the parties tka for the purpose of: 
determining their rights, the plaintiff's olaim 
ia to be eonsidercd as being ore for postes. 
sicn, the scmpensation money being merely 
substiluted for the property. From the dates 
given above, it will appear that the elaim for 
the enforeemsent of the prior mortgage wae, 


' on the date of the present suit, barred by 


limitation, 

5. The question referred to us for desision 
is, whether tbe plaintiff's suit for posseauion 
subjeot to tbe defendant'a right of redemp- 
tion was, on the above stated faste, maintain: 
able. During the oourse of the argument the 
question as to the applicability of the dostrine 
of lis pendens was also discussed and it has 
thus to be seen whether the defendant is, ср 
aceount сЁ the principle of lis xendens, bound 
by the deerée obtained on the fret mortgage, 
béeanse hia own snit, on whish he obtaired 
the foreslosure of the property, was subse- 
quently instituted, 

6. Before prosseding further, I think it 
necessary to state that tothe enit brought on 
the first mortgage, certain other persons who 
had taken aubscqnent mortgegss were made 
parties, It willihra be apparent that the 
first merigeges was anxicns to bring on 
record all pereons interested in the property 
and that hia omission to implead the present 
defendant could rot have been intentional, 
I6 is, therefore, fair to assume that this 
omiesion was due to his being ignorant of the 
existence of the deferdant’s mortgage, whish 
war, as already stated, an uvragistered one. 
There sould not have been any motive on his - 
part for his intentionally omitting to join 
the defendant asa party to his anit, when 
he had joined the other subeequent mort. 
gagees. The other oeireumsianee worthy of 
mention ie, that while it took three years forthe 
prior mortgages to get hia proliminary deeree 
and another three years for its being made 
fina), the deferdant could eecure both his prelis 
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minary and final dearees and also possession 
within one year of his bringing the suit, 
There was in that-snit no sontest. at all by 
the mortgagor, who had. remained absent and 
had.not defended it, . 

7. The questions whieh are to be answered 
in this Referenee are not. free from diffienlty. 
It will, however, be useful to make a few 
general. observations as regards the rela- 
tionship between the. mortgagor and the 
mortgagee. A mortgage transaction is pri- 
marily between two persons—the mortgagor 
and the mortgagse—~and these ara the 
only persons? who are parties: to it. The 
mortgagee may, in order to guard his 
own interests, be bound to make.a dili. 
gent enquiry. abont the previous .ineum. 
branees over the property; bat he is 
not expested to keep himself informed of the 
subsequent transfers by the mortgagor. 
looks only ёо. ће mortgagor. and to the 
mortgazed property for the satisfaetion of the 
mortgage-debt and it is on the mortgagor 
that. he ean make а demand for it. Не ia not 
expeeted to hunt up the Registration reeords 
to.find.out.if any transfers subsequent to his 
mortgage have been effested, as he is not 
bound ‘by any. sueh transfer and as his own 
rights are - wholly unaffested by them, If 
there is reason in this view, it would apply 
with, very mueh greater forsee to subsequent 


Не. 
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Narain Singh v. DwarkaLal (15), It may also be 
Said that when the later mortgage is a duly - 
registered: dosnment, the earlier mortgagee 
is. presumed: to have notise-of -it at the 
time of briniging his suit: See-Het-Ramv. 
Skadi Ram (10), and ‘that the possession of - 
ihe subsequent -transferee should -put - him 
on enquiry. Bat to say- that.-he -is борӣ. - 
to implead all persons interested in the. 
property, whether. he has.or:. has not notiee 
of. their interest is to ask-bim to do-.an - 
impossible thing, 16 would ba unjust to - 
hold that his rights asa prior mortgages. 
would be injuriously affested; if he - failed 
to- implead in his suit a subsequent mort- 
gagee-who got his unregistered mortgage 
behind his bask and of whose existense 
he eonld not even after due dilligenee be 
made aware. If the question of: notice. 
were material in this case, it would.: have 
been for the defendant to plead specifisally' 
and to prova that- the pvior - mortgagee. 
had at the time his snit waa iustituted 
notiee of hisinterest in the mortgaged: pro- · 
perty. See Ram Nath v. Lachman (16) and 


$ 


. Lala Suraj Prosad v. Golab-Ohand (17). 


transfers effected by unregistered documents ` 


whieh are not available to the general publis 
for inspestion.and of whish they ean have no 
knowledge or information. 

8. This brings me to the sonsideration 
of. Order. XXXIV, rule 1, Code of Civil 
Proeedure, whieh has, with a slight ehange, 
been substituted for sestion &5 of the 
Transfer. of Property. Ast, 1882. It lays 
down that to a suit on a mortgage, all 


interested persons are. nesessary parties and - 
should be so joined, This is, however, merely . 
а rule of prosedure, enseted with the objest - 


ef: preventing. multifariousness of. suits.. in. 


respeot: .of the same property: and . eannot, in 
my opinion, affect the plaintifi’s righte.. 


lts: 


ohjeet i ів not to.punish him for his failure to. - 


join 88 partier, persons -of whose interest he 
is ignorant and whose title-deeds-he has. no 
means to inspect. It may, no doubt, be -said 
that under this provision it is the duty of 
the. mortgagee, when he seeks to enforee 
his mortgagee, to discover -persons entitled to 
the еалЧу of  redemption—See Norender 


9, Ooming baok to Order AXXIV, rala. t, 
it will be seen that -the words: ' Provided 
that the plaintiff has notios of sush-interest,”’ 
whieh were to be -found-in seation 85 have 
been’ omitted from the new rule. This 
omission does not, however, mean any ehange. 
in the law and was not meant to affeet. the .- 
respestive rights of the plaintiff’ and of: the . 
exeluded parties, As observed by. Dre.: 
Gour in his Law of-Transfer the above. 
quoted proviso was quite unnesessary, if. not: 
misleading. It ereated an impression that 
the rights of а person whom the plaintif- 
was not- bound to join as a party . might 
be out off by a deeree ina suit in whieh 
he was. not-represented. That was поё. 
the intention- of -seetion 85 -and under it the 
ignoranse: of the plaintiff-eonld not-affeati 
the right to.redeem. of a person interested: 
in the equity. of redemption. "That^right: 
remained unaffested~ under the old. &eetion 
85, as i6 now -remains unaffested under the. 
new rule 1, whether the plaintiff has or has : 


(15) 8 0.897; 1 C. L. B, yos 5 LA, 18, 8 Buth, P. 
С. J, 480; 8 Бог. P. C. J. 771; 2 Ind. Jur, 117; 1 
Ind. Dec. (x. s.j 839 (P. 0.). 

(18) as 198; A. W. N. (1899) 27; 


Tire 9 Ind. Dee. 
а?) H Q. 617; 5 О, W, N. 640. | 
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not noties of the subsequent interest. The 
new rule does not, therefore, make any 
ehange in law nordoes 16 affest the-rights 
of the plaintiff or of the persons exeluded from 
his suit. 
10, Though the question of notise is 


.not thus very material and though it does 


not affeet the legal rights of the parties it 


. assumes importance when one has to find 


out and interpret the law governing those ` 


.preted with 


rights. It is argued that the law should 
be interpreted as it is, without any ооп. 
sideration of equity or of its consequenses. 
'"This.is too broad a proposition, and in 
interpreting law, equitable prinsiples as its 


_congequenses sannot be entirely overlooked. 


We, for instance, see that though the wording 
of sestion 50 of the Registration Ast is elear 
and unambiguous, it has always been inter- 
.& special referenee to the 
equitable principle of notiee and it has been 
held not to apply where of the sompeting 
deeds, the later is affeeted with notiee of the 
earlier, In determining the respestive rights 


_of the parties, therefore, the faot that by 


a certain interpretation unjust results would ` 


follow and that a rightful person would suffer 
for no fault of his, on account of eirenmstances 


over. whieh he had по sontrol and for whioh ° 
he sould not be held responsible, cannot be: 


lost: "sight of, If by another interpretation this 
result would поё follow, that interpretation 
niust be adopted, 

"M. А person taking a transfer in respeot 
of property whieh is slready mortgaged, 
obtains only an equity of redemption as 
against the mortgagee, whose rights under 
the previous mortgage are left unaffected. 
All that the subsequent transferee oan 


- elaim is .ќо redeem the prior mortgages, 


That right of redemption is left untouched, 
when heis not impleaded in the mortgage 
guit and has not been given a shanse to 


. redeem. Persons who have taken transfers of 


property subjest to a mortgage eannot be 


. bound by proceedings in а subsequent ~ suit 


‚ mortgagor, to 


. Zahur Fatima (11). 


between the prior. mortgages and the 
whioh they have not 
been, made parties: Umes Ohunder Strcar v, 
The subsequent trans- 


feree has got to .be afforded an opportunity 


. fo redeem, Не ів not, however, entitled to 


. anything more by reason of the fast that 
“the plaintiff had omitted to implead him in 


" his soit as defendant, 


This omission бап 
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neither improve his position nor the reverse — 
Ham Prasad v. Bhikari Das (18). The 
failure to implead an interested person in в 
mortgage suit oannot equitably be treated 
as plaeing him ina better position than ha 
would have uesupied, had he been made 
a party to the former suit,—See Gangazas 
v. Bhikıji (9). IE in exeoution of а deeres 
obtained ina suit on а mortgsge, to whish 
the puisne mortgagee was not made a party, 
the property is purshased by a third person, 
the puisne mortgagee has as against the pur- 
ahaser the same rights as he had against the 
mortgagor and the prior mortgagee, He may 
redeem him as prior mortgagee or thereafter 
foreslose him as mortgagor-—Pandurang Jas. 
vant v. Sakharchand Malji (7). 

12. Inthese cases the question of limi- 
fation did not arise and they are not, there. 
fore, on: all fours with the ease before us. 
The ease of Har Perthad Lal v, Dalmardan 
Singh (2) ig, however, very similar to the 
present one and in it the question of limi- 
tation was spesifioaly raised. On the date 
of the sesond suit by the firat mortgagee 
for possession, the limitation for enforeing 
the first mortgage had expired and it was 
held by two out of the three learned Judges, 
that the firat mortgagee was entitled to a 
desree for possession on failure of the йө» 
fendant to redeem. It would not be quite 
sorrest to say that the learned Judges had 
failed to eonsider the question of limitation, 
as the point was speeifienlly raised and aa 
the judgment of the learned disssntiont Judge 
was based on it, This view was followed ina 
Subsequent ease of the same High Oourt—~ 


' Ganga Das Bhattar v. Jogendra Nath Mitre 


(8), and it was held that, under similar oir. 
sumstanees, the deeree obtained on the first 
mortgage doss not  besome  infruetuous 
against subsequent transferees, merely on 
aesount of their not beinge joined in the 
suit, ln that ease, too, the enforeement of 
the first mortgage had besome time barred 
on the’ day of ‘the sesond suit for posses- 
sion and still the plaintiff was held en- 
titled to possession, subjest to the right of 


: redemption’ of the subsequent transferecs, 


True, these cases were desided when seo. 
tion 85 of the Transfer of Property Ast 
was in foree, but as already observed, 


(18) 28 A, 464 at p. 467, А, W. R. (1004) 108, 


Order XXXIV, 
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rule 1, Civil Prosedure 


` Oode, did not make any ehange in the 


respestive rights. of the parties, There is, 


. however, a later ease involving the same 


М question, 


after the now Civil Prossdure 
Code had been brought into operation. In 


' Babu Lal v. Jalakia (4), the facts of whieh 


, were very similar, 


. was raised, 


it was held that the 
suit for possession was maintainable and 
that the subsequent mortgagee was entitled 
to nothing more than an opportunity ОЁ 
psying off tbe- prior mortgage, In that 
озге, too, the same question of limitation 
It will be useful to quote from 


the judgment cf tbe learned Judge (Pig- 


‚ gott, Ja) 


| judgment on it: 


“It seems alear to me, therefcre, that в, 


: present suit is neither a, suit for sale on 


' the mortgage of Oatober 16th, 1893, nora. 
f anit to foreclose that mortgage: 
. a suit on that mortgsge at all, 


it is not 


sui& brought ‘after that mortgage had: been 


f extinguished upon n different cause of ge- 
` tion, namely, the plaintifi’a’ failure to ob: 
' tain possession of the property purchased 


at the sale of July 30th, 1912 . ... с only a right of redemption and of it they 


Babu Lal's purehaso was first in point of. 


‘time but he purchased at a sale held on 
' a deeree obtained by & paisne , mortgagee 


‘in a suit 


in whieh the prior mortgagee 


‘ was not impleaded. What was put up for 


sale and purehared by Babu Lal was the 


' equity of redemption, subjset to tho rights 


‘ of the prior mortgagee. 
' glear right to redeem the. 


' and this right has not been affected by jest to the defendant's right of redemption. 


Babu Lal has а 
first mortgage 


` anything whish took plase in the sourse of 


or in sconsequenes of the plaintiff's suit 
‘on her mortgage to whieh the puisne 

: mortgages was no party... 
ы The plaintiff was bound.. implead 


the puisne mortgagee.... The hae to do 


* this has led to the present litigation; but the 
` neeessary parties are now before the Court 
“and the duty of the Court is simply to work 


out the equities between them... I hold that under the provisions of seetion 52 of the 


' Babu Lal is entitled to nothing more than 
` an opportunity of paying off tho prior 
i mortgage... 


‘ 


“In arriving at this eonelusicn I have 
disposed of the ples of limitation in the 
poly form,,,it bas,,,been taken by tho 
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portions relevant to the present. 
"eate, ав the view expressed therein coin. 


.eides with mine and ез l'am basing my ` tion bat have, with the utmost respesl to 


. exeluded from 


. was not epesifisally put 
. Referenss, it was allowed to be argued, as it 
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appslinnt himself, Tbe present anit ія not 
brought on the mortgage of Озіођег 16th, 
1898, but upon а sause of aolion long gubse- 
quent, and is well within limitation in respect 
of the said eause of action.” (Pages 1154. 


‚ 55*), 


18. Га asoepting the eorreetnesa of this 


. view I have not lost ‘sight of the diffisulty 


that faces mo, and it is ths ruling of our 
own High Оопгі given by Mittra, A. J, О, 
in the, ease of ‘Raghunath v. Sheolal (1). 
Нә foliowa the opinion of the dissentient 


_dudga in prefersnaa to that of the other 


two Judges, deciding tha sase 
Pershad Gal v. Dalmardan Singh (2) 
already sited. I hava given my most 
earnsst and eareful attention to the ques- 


of Har 


the learned Jadge who desided the casa of 
Raghunath v, Sheolai (1), to differ from 
him, If his viow were assepiecd as eorrest, 
valuable righta of innosent peraons like the 


1 . present plaintiff would ba injuriously affested 
& is в. 


for no fault of theirs {t eannot.bs said 
that by the aecsptanos of the other view, 
the rights of the subssquent transferees 
the frat mortgage suit 
weuld bs injuriously affested. They had 


would not be deprived. With very great 


‚ raluetanes. therefore, I have todiffor from 
_the view laid downin the case of Raghunath 


end to follow that laid down by the шышт 
in $һеввзе of Har Prashad. 

To the question réferred my answer is, 
therefore, in the affirmative and my opinion 
is that the plaintiff is, on the facts 
stated, ontitled tc possession, of оопгве, sub. 


14, Though the question of ds pendens 
in the order of 


arose ont of the facts of the oase, 1t is, there- 


. fore, neasssary to express an opinion on it. It 
. was eontended for the plaintiff appellant that 
_ the defendant's Suit for foreelosure having 
. been, instituted subsequent to: his own, the 


desres obtained by ‘the defendant must, 


2 Transfer of Property Ast, be considered . to 
. have been, 


subjest to the result of the 


previous suit. This sontention finds support 


‚ from the judgment of Brett, J., given in the 
ease of HarPershad Lal v. Dalmardan Singh(2) 
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: Glready sited, "Though the wording of the 

sastion— the property in suit eannot bs 
с transferred or otherwise dealt with by any 

party to the suitor proceeding" would seem 

to indisst» that only voluntary transfers 
zor dispositions of property were prohibited, 
.the dectrina of Из pendens has been held 
: to ‘be applicable to involuntary sales 
, effected through Civil Courts as well—See 
. Byramit Jamset,i v. Ohuntlal Lalchand (5), 

Mots Lal v, Karrabuidin (6) and Har Shankar 
. Prasad Singh v, Shew Govind Shaw (12). 
. Bat these and other sases on the subject 
, refer to the Court sales held in exesution of 
_ money dssrees, The question is, whether 

a decree for sale orfor forealosure obtained 
. оз а mortgege ean be said to transfer or 

otherwise deal with the property sovered 
. by it, Im my opinion the effect of sucha 
‚ desres ia поб to transfer or deal with 
. property or any right: in it from the 
~ date of that deereo, Tha deeres - merely 
- erforees: the trahefer already made under 
, the mortgage and the title of the auction-pur- 
. ehaser uader the sale-desree or of the mort- 
` васее under the foreelosure desree, relates, 
, вз observed by Mittra, J., in Har Fershad 
‚ Lals case (2), to the date of the original mort- 
. gage. The deeree does not create any new 
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. right nor does it for the firat time affest : 


: the property mentioned in it, Only the 
. rights already aersated under the mortgage 
, are deelared:.in the desree and under the 
. deeree and by its mere forea there is no 
. now transfer ordealing with tha property, 
. lt is eontended that ihe right-of sala or 
. the right for possession are independent of 
, the mortgage and are broughé into exiatence 
-by the sale or foreclosure: deseree. 
: eontention is not sound, The 
, obtain a sale of the property or its foreclosure 
. on the default in payment of the mortgego: 


\ the enforeement of that right, the mortgagee 
. has got to go to the Court. 


. the prezent ease, 


The. 
right to- 


' 639 


ів noj-mada a party to B's suit, nor is В 


a party to the suitfiled by 4. Both obtain 
deerees for possession. Will B be permitted 
to] plead successfully аё ав he brought hia 
sait first, the result of A’s suit would be 
subjeob (о the decree in the first suit and 
that роєвеввіоп whieh <A would take on the 
strength of the desree in his favonr would 
be subject to the deeree for  porsession 
obtained by B? Certainly not, The order 
in which the suits are instituted, or in whieh 
the deorees are obtained have nothing to 
do with the rights either of A or B 
whish are based on and whioh relste to 
their respeetive eale-deeds, In the present 
ease, tha defendant’s contention that as his 
foreolosure deeres was obtained first, thera 
was nothing left to be foreslozed under tho 
plaintiff's subsequent desree, would not te 
heard, as the plaintiff'a right to foreslorure 
was ereated by the mortgage and not by 
the decree. Similarly, the plaintiff cannot 
be permitted to plead lis peniens and be 
does not geb any better right, beoause his 
suit was instituted earlier. If the doetrine 
of lis pendens were held applicable to euch 
cases, the subsequent mortgagee wonld he 
deprived even of his right of redemption, 
The respeotive rights of the plaintiff and of 
the defendant are based cn their mortgage. 
deeds and remain unaffected by the order in 
whish the suits are brought or dearees 
obtained. ' i 


My opinion, therefore, is that the dostrine 
of [is pendens does not apply tothe fasts of 


‘Hauuivax, Korvan, ЮОновику, A, J, Og, 
(July 7, 1921).—For the reasons set ont in 
our separate judgments our answer to tho 


. question referred is, that the plaitiff is entitled 
; debt is sesured to the mortgages by the 
‚ terms of the mortgage itself and is not а erea- ' 

tion of the desree, The only thing із that, for | 


That the 


. plaintiff's contention is not sound san bo: 


. shown by an illustration, Suppose 4 takes 
{ a sale deed in respeot of its property from 
. its owner; subsequently B aleo takes а 
; similar sale deed. В brings 


a suit for: 


possession on the atrength of his sale-deed; . 


. As suit for possession on the strength of 
. Вів sale deed is subsequently brought, 


4 H 


-to'a deoree for possession subjesb to the do. 


fendany's right'to redeem. | 
FINAL JUDGMENT, 


` Нацшарвїх, А; J. 0. —(July 9, 1921).—The 
answer ofthe Fall. Beneh to the question 


‘referred to it is that the plaintiff іп this 


case is entitled to а deeres for possession 
subjest to the defendant's right to redeem, 
The deeree of the lower Appellate Court ia 
веб aside and that of the frst Court ig 
restored. All sosts in this Oourtand in the 
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"lower ` Appellate Court will: be paid by the Dr, Sarat Ohandra Batak and Baba’ Ohandra 
gesond. defendant Moti Patel who. is respond. Sekhar Sen, for the Appellant. 

` ent here, Moulvi Nuruddin Ahmed and Babu Pares 

_ Р, & G, в. D. Ohandra Sen, for the Respondents, 
- Decree set aside, : 

. JUDGMENT, — This appeal is diredted 

2 against an order of remand made-in a suit for 

: the establishment of a preseriptive right -to 

| bury the dead ір the disputed land, for'a 

, . '* — permanent injunction to restrain interfereiieg 

` with sueh right and fór- insidental- roliofs, 

: The ‘subjest-matter of the litigation’ is а 

- А ` | hillosk whieh’ was ineluded iu the Reserve 

- Forest of the Government up till 1907. In 

that year the defendant obtained a settlement 

from the Government and lias since then 

been in possession. The plaintiffs, who sre 

Moslem residents of the adjoining village‘of 

:"Tálberia, allege that the  Moslems of the 


$ Er i ' locality have in the past buried the dead ‘in 
i ` the disputed tract, but were resisted by the 

| “| defendant on the 26th Ostober 1914, “They 

É | ^ . "gemért that, from time immemorial: and for 
| _‘ more than a century, the hillosk -haa- been 

0 ALOUTTA HiGH COURT. '  ased as а burial ground, openly, continnotsly, 

` APPEAL'FROM APPELLATE Оврав ‘ without interruption and as of right,-and that 

ub "No. 17 or 1920. ` - they have thereby acquired preseriptive right 
| - Awgnat 23,1921. ` "herein. They aesordingly instituted thia:suit 
i — Present .—Ju&tieo Sir Asutosh Mookerjee, Er, on the Ist November 1916 for the'estáblish. 
' "and Mr, Justiee Panton. - ment and enforsement of the*alleged pre- 

! "GoP AL KRISHNA' SIL—DEFENDANT ‘ soriptive right,- The defendant repudiated 
| 7 —APPELLANT ‘ the elaim as neither founded оп” fast пог 
versus ` sustainable in law. Оп these pleadings, 

ABDUL SAMAD OHAUDHURI - ` twelve issues were raised, It is suffisient-to 

AND OTHERS — PLAINTIFFS— RESPONDENTS. . * refer to the eighth i isaue, which was framed in 


the following terms: “Is there any publie 

Pleading—Plaintiff setting wp presóriptive right, or private easement?” The Subordiuste 
eis ape be м. to succeed on tons of: Judge answered the question in the negative, 
~ customary, “right—Remand on ‘issue -not raised in- He held-that the evidenee did not ‘establish 
рео 09! Procedyro Odde- (Act У, of 1908), that the plaintiffs or the other Villagers "of 
9 ` Talberia had ever buried their дева in: the 

"When a plaintiff comes Into Court: on a specific hillosk before 1911 and’ that ‘the plaintiffs 

- allegation .of% prescriptive right, and that саве is < uld notelaim a right to use- the 1апй+ай 


completely met by the defendant and' the Trial. a 
Court, which comes to the conclusion that the evis, A'gravey ard by preáoription. ; In this view 


dence of presoriptive.uger was ‘in a-large measure the Subordinate Judges dismissed the suit, 
unreliable, he Cannot im ~appeal-set up a new case of * Upon appeal it was argued before the Distriet 


customary right, nor would the Appellate Court be Judge that what the plaintiffs slaimed: was 


justified incentertaining that case, and ‘in romitting | р ПРОСИ - 
it~ for re- hearing ` on an issue ‘not raised in the not a presoriptive right, but а sustomary 
: pleadings or eyen suggestèd i in the Trial” Court, Гр. ; ` right, The Distriot Judge thereupon framed · 


7:642, col, 1.] the following new issue and- remended the 

"Appeal against å an order of the Additional’ suit forre-trial; "Have the plaintiffs acquired 
. District Judge, ‘Ohittagong, dated the. 15th - a eustomary right to bury their dead in the 
: Angust 1919, reversing the desision of the: muitland P If во, is this right valid to the 
: Additional Subordinate - Judge, ‘Chittagong, - extent that defendant: must be restrained-by a 
dated the 10th June 1918, - ' + perpetual injunction from interfering with 


Vol. Lx Vil 


bs held as existing over the whole of the 
suit land ? If not, to whieh part of the enit 
land, if апу, іч that customary right to be 
held to exist ?" The defendant has 
appealed against the order of remand. 


No authority has been podueed in support 
ofthe elaim put forward in the plaint, 
namely, that the plaintiffs had acquired a 
prescriptive right to use the disputed land as 
‘a burial ground by reason of the interment 
of dead bodies therein for more than a sentury 
openly, continuously, withont interruption 
and as of right. Sush а preseriptive right 
‘was asserted in the sase of Wooldridge v. 
Smith (1) but was negatived by a Fall Bench 
of the Missouri Supreme Oourt. Land for 
use. Ав & burial ground may be asquired 
through purehase or dedieation. Bat law 
does . not ‘resagnise that an easement'by 
preseription ean be ereated by the mere fast 
that dead bodies are plased in graves on the 
land of another and permitted to remain there 
for the preseriptive term, The Indian Ease- 
ments Act sontains the following definition of 
an easement: "An easement isa right whieh 
the owner or ossupier of certain land possess- 
es as.sush, for the banefisial enjoyment of 


that land, to do and eontinue to do something, 


or to prevent and gontinue to , prevent 
something being 'done, in, or upon,. or 
in respeat of, certain other land not his own. 
The ‘land for the. beneficial enjoyment of 
whieh the right exista is called the dominant 
heritage, and the owner or oosupier thereof 
the dominant owner; theland on whioh the 
liability is imposed is salled the servient 
heritage, and the owner or ogoupier. thereof 
the servient owner.” By no atratch of 
language san the right to bury in a given 
trast of land bs deemed a right imposed for, 
the benefieial enjoyment of laud, In such в 
ease, there is no sush thing as а dominant 
heritage to ‘whish. the easement right oan, 
dftash and the right to bury upon a tract 
of land-in:no sense falls within the general 
definition of the term “easement.” It may be 
sonseded that, where the owner of land has 
&equiessed i in the burial of dead bodies on his 
property, apart from all questions of. asquisi- 


Hi o 243 Missouri 192; 4) ц. B. А. (х8) 
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tion of title by advarze possession, а Court of 
justices may prevent the desesration of the 
graves. Bat this does not justify the inferensa 
that the plasing of dead bodies in graves upon 
the land ofanother sreates an easement by 
preszeription, Such an easement is unknown 
to law and it is well settled that the Court 
will not sreate a new spasies of easement 
espesiaily if the easement elaimed sonstitntes 
a nuisances: Hira Lal ‘у. Lokenath (2). 
In view of these diffisalties, tha plaintiffs. 
set up а sustomary right to bury the 
dead on the disputed trast; they may have 
been  ensouraged to put forward sueh & 
elaim at the appellate stage by reagon 
of the desision in Mohidin v, Shtulin- 
gappa (3). That oase is au authority 
for the proposition that, whereas sertain 
sastion of the Moslem community had been 
for many yeara in the habit of barying 
thoir dead near в Darga on the land of the 
plaintiff who sued for an injunstion, to 
rastrain them in future, the right of burial 
oiaimed by the defendants was nob an ease: 
ment but a eustomary right whioh, being 
confined to a limited elass of parsons and 
a limited are» of land, was auffisiently sertain 
and reasonable to ba resognised as a valid 
10991 oustom, Wo do not desire to express 
an opinion.upon the view adopted in the 
ease just mentioned. The question, whan 
it arises, may require eareful eonsideration,, 
whether а eustomary right of user of a plass, 
as а burial ground ога eremation ground may, 
be asquired especially as against the Oro wn. 
Before sush а custom ean be resognised, it 
will ba nesassary to investigate whether it 
possesses what has been eonsidered as' tha 
essential atiribates ofa eustom, namely, that 
it must bs immemorial, it must bs reason 
able, it must have sontinned without inter. 
ruption sinse its immemorial origin, and ił 
must. be sortain in respesi *of its nature 
generally as well as іп respest of the locality 
where 16 is allegad to obtain and the parsons 
whom it ia alleged to affest ; Mahamaya Debi v. 
HaridasHaldar(4). But itis indispensable that 
when а eustomary right is elaimed, it should 
be spssifisally pleaded; all the essential 
raquisites fo its validity and SIRE oífast 


` (2) 29 Ind. Cas. 865; 19 О. W. N. 8 

uk 28 B. 666; 1 Bom, L, В. 170; 12 Tad, Dga. i ) 
‘ads 

(4) 27 "S po is 42 0, и 19 9. ү. N uds, 
20 C. Ly jl ` tos 
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musė be averred and the sustom so pleaded 
must whan put in issue be proved as laid, 
When a plaintiff sets up s presariptive right 


heeannot in fairness to the defendant be ` 


allowed to вовевей on the basis of a customary 
right; The two are fundamentally distinet, 


for, as'has been well said, eustom differs from ` 
preseription in the faet that preseription 


is the making of a right while eustom is 
the making of alaw. The Distrist Judge 
in thisease has framed а new issue, appar- 
ently under Order XLI, rule 25, but this 
should not have been done as the new issue 
framed did not arise upon the pleadings. In 
this sonnestion, referense máy be made to 
the desision of the Judieial Committee in Ram 
Ohandra Bhanj Deo v, Secretary of State for 
India (5) where Lord Parker observed that, 
even if an Appellate Court be deemed eompt- 
tent to remit а ease for re-hearing on an issue 
not raised in the pleadings nor even sugs 
gested in the Trial Oourt, this ought only 
‘to be done in exseptional ‘caser, for good 
sanse shown, and on payment of all costs 
thrown away. In the present ease, the 
respondents showed no ground whatever 
for the indulgenae they elaimed and ob- 
fained in ‘the lower Appellate Court; they 
did not suggest that they had béen in 
any ‘way taken by-surprice or had dis. 
'sovered fresh faeta of whioh they were 
'nnaware when the sase was tried before 
„Не primary Court. They eame tito Court 
` on.à spédifie allegation of preseriptive right 
of ‘a novel eharaster. That sase was бош. 
pletely met by the defendant and the Sub. 
ordinate Judge same to the sonelusion that the 
'evidérise-of preseriptive ucer was іп a large 
measure unreliable, When they went on 
appeal, -they realised that the desision of 
the ‘Trial Court was ‘unimpeashable both 
on the fastas and the law,: and asoordingly 
get: up a néw: ease · of. eustomary' right: 
If this ‘ease ‘is ‘entertained, the plaint mast 
be amended and the defendant permitted 
šo file-a new written statement. ~The 
new sase would then have'to be tried on 
fresh. evidence. This isa prosedure whish 
aannot be ‘seriously defended. 

The result is, that this appeal is al- 
flowed, the order cf the Distriet Judge set 


? (B). 87-Ind, Cas, 223; 43 І. A. 172: 43 -O. 1104; 24 
©, L. J. 206; 20 M. І. Т. 285; 20 О. W, N. 1245; (1916: 
2 M. W.N. 176; 4 L. W. 251; 14 A. L. J, 1009; 18 
Pow. L. R, 888; 81 M, L. J, 746 (P. C.), : 


aside and the deeres: of the Court of first А 
instanse restored with sosta throughout. 
W. С.А, —— 


Appeal allowed. 


‘OUDH JUDICIAL COMMISSIONER'S 
2 COURT, р 
Frest Оту, Арркліз Nos, 1, 2, 7, 13 AND. ^ 
14 ок 1970. : ; 
May 2, 1921, 
Presenti— Mr. Daniele, J, O., and 
Мг. Dalal, A.J. С, . - 
Sheikh MUHAMMAD MUZAFFAR ALI 
AND OTHERS— DEFERNDAMTS—-À PPELLANTS 
versus 


How’stz Siz Maharaja BHAGWATI. : 


. PRASAD SINGH AND OTHERS —PLAINTIFFS-—' 


Resronpents. 

Contract Act (IX of 1872), s. 16—Undue influence. 
— Urgent need of borrower—Civil Procedure Code ( Act 
V of 1908), ss. 61, 78, О, XXI, rr. 57, 88, О. XLI, v.. 
29, Sch. III para. li—BEaecution of decree Decree 
transferred to Collector—Debtor, power of, to alienate 
property—Permission of Collector—Power of Civil! 
Court- Atiachment—Olaims enforceable Rateoble 
distribution— Order putting an end to attáchment— 
Appeal — Cross-objections against co-respondent, ' 


Urgent need of money on the part of a borrower 
is notin itself sufficient to place the lender in a 


‘position to dominate his will within the'meaning of, 


section 16 of the Contract Act. [p. 845, col 2] 
Paragraph 11, Schedule 11!, Civil Procedure Code,’ 
creates an absolute disability on the part of a 
debtor to deal with property while’ the powers 
conferred by the Schcdule on the Collector are in 
force [p 646, col 1.] : 
Khushalchand Premraj Marwadi v, Namdvam 
Sahebram Marwadi, 12 Ind. Cas 572; 85 B, 516; 13 
Bom. L. R. 977, distinguished from. , 
No special form of permission is required by para- 
graph 1, Schedule III, Civil Procedure Code, to enable’ 
a judgment-debtor to execute a mortgage of his 
immoveable property. 1% is sufficient that the 
Collector knows that the mortgage is being executed 
and thathe does in substance sanctionita execution by 
anorderin writing. . Хогів it necessary - under that 
paragraph that every detail of the transaction should 
be sanctioned by the Oolleetor or gyen that there. 
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should be a separate permission in respect of each 
deed, Allthat is required is that the judgment- 
debor should have his written permission to mort- 
gage the property. The permission mentioned in 
the paragraph need not take the form of a certificate 
under Order XXI, rule 83, Civil Procedure Code, for 
this rule and paragraph 11 of Schedule III are two 
entirely independent provisions and there is no 
warrant for reading the former into the latter. Гр, 
647, col, 2; р 643, cols. 1 & 2.] 

The provision contained in paragraph 11, Schedule 
ПІ, Uivil Procedure Code, makes it illegal for a (ЧҮП 
Court to issue process against the property during 
the period the powers conferred by the 
Schedule are exercisable by the Collector, and a 
process which was illegal when it was issued cannot 
become effective when the Collector ceases to be in 
charge of the execution proceedings. [p. 653, col. 2 ] 


* The explanation to section 64, Civil Procedure 
Code, gives no priority toclaims under section 78, 
Civil Procedure Code, apart from the attachment in 
connection with which they are made and under 
which they are enforceable, so that a claim to rate- 
able distribution made in connection with an 
attachment ceases to ba enforceable under it when 
the attachment is withdrawn, (р. 650, col, 1;] 


Section 64, Civil Procedure Code, refers only to 
claims enforceable under the attachment effected 
prior to the alienation, and not to claims enforceable 
under the decree in execution of which the attach- 
ment was made. [p. 051, col, 1.] 


Where there is an explicit order putting an end 
to the attachment, Order XXI,rule 57, Civil Pro. 
cedure Code, has no application, nor is there anything 
in the rule which limits the power of the Court to 
‘pass such an order. [р. 66), col. 1.] 


Ordér XLI, rule 22, Civil Procedure Code, should 
ordinarily be confined to cases of oross-objections 
urged against the appellant; rule 88 of the same 
Order, however, gives the Court а very wide dis- 
cretion, and cases may occasionally arise where 
justice requires that cross-objections against a co- 
respondent should be heard. But, where one of 
several defendants against whom a decree is passed 
has allowed the period for appealing to elapse, the 
rule does not revive his right simply because а co- 
defendant has instituted an appeal against the 
plaintiff on entirely different grounds. [he same 
principle applies in the case of a respordent objector 
who does not file any appeal himaelf whose interests 
are identical with that of the appellant and who 
might, had he chosen, have joined in the appeal, 
Ep. 551, col. 2; p. 652, col 1.] 
кё Munisumi Mudaly v Abbu Reddy, 27 Ind. Cas. 323; 
88 M. 705; (1915) M. W. N. 16; 27 M. L. J, 74),Е В.) 
and Jagannath v. Hanuman Singh, 54 Ind. Oas. 332; 6 
Q. L, J, 644 2 U, P. 5. R. QJ. О.) 27, considered, 


Official Trustee of Bengal v. Charles Joseph Smith, 
56 Ind. Oas 262; 6 P. L. J. 328; (1920) Pat. 161; 1 P. 
L, T. 434, followed, 


Appealfrom a desrea of the Sabordinate 
Jadga, Bahraish, dated the 23041 September 
1919, 


Mr. Hardhtan Ühandr^, for the Appellants 
in Appeal No, 1 and for the Respondents in 
Appeals Nos, 13 and 14. 


Messrs, M. Nasim, Shahid Husain and 
М, Wasim, for the Respondents in Appeals 
Nos. 1, 13 and 14 and for the Appellants in 
Appeal Nos. 2 and 7. ^ 


Messrs. Bisheshwar Nath and Béshambhar 
Nath aad Srivastava, for the Appellant in 
Appeal No. 2 and for the Respondent in 
Appeal No. 13. 


Syed Zahur Ahmad, Mesars, A. Rauf, Mahesh 
Prasad and B. N. Khanna, for the Respond. 
ents in Appeals Nos. 2, 7 aud 13. 


Mr, Esan- ur. Rahman, for the Respondent 
in Appeal No. 7. 

Messrs. R. B. Lal and Shambhu Nath, for 
the Appellant in Appeal No. 13, 

Pandit Tara *hankar Sharma, for the Ree 
spondent in Appeal No. 13, 

The Hon'ble Pandit Gokaran Nath Misra, 
for the Appellant in Appeal No, 14, 


JUDGMENT.—Sheikh Muzaffar Ali and 
Sheikh Asghar Ali, Talukdars of the Gandara 
Estate, were heavily in debt. Various eredi. 
tore, among whom Sabu Parshotam Das and 
Balmakund Kapur are important for tha 
purpose of this ease, were seeking to sell up 
the estate in exeention of desrees, Exesution 
proseedings were transferred to the Colleetor, 
With the Collestor's approval a loan of 
Rs. 9,260,000 was obtained from the Maharaja 
of Balrampur t2 pay off the oreditors on the 
sesurity of a mortgage by conditional sale, 
dated 29th Ostober 1914. It was afterwards: 
found that the amount due under the various 
desrees had not been properly sabulated and 
that the amount advansed was insuffisient, 
A further sum of Rs, 2,16,425-10-0 was 
advansed by the Maharaja on the same 
terms, This avdance was seeured by a 
mortgage of 10th August 1915 of the same 
property and in identical terms with the 
mortgage of 29th Oatober 1914, Sheikh 
Asghar Ali had died between the exesution 
of the two mortgages and the sesond 
mortgage was exeonted by Sheikh Muzaffar 
Ali and Sheikh ikbal Ali, son of Asghar Ali, 
who are tha principal defendants in the pres 
sent litigation, 
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‘Suit No, 10 of 1916 nów in appeal before 
us was instituted by the Maharaja of Balram- 
pur for forealosura of the mortgaged property 
on the basis of the two mortgages mentioned 
above, and the questions whieh arise in the 
^varicus appeals are, how far and in what man- 
ter the mortgage is enforseable 

(а) against the mortgagors, and 

(b) against other ereditors of the mort- 
'"gagorg 

Over Rs. 10,18,500 of the sum advaneed 
by the Maharaja was paid into Oóurt for 
distribution to ‘creditors holding deerees 
against the estate. The balanee, apart from 
. the oost of the stamp, efe, was paid out of 

`. Court in satisfaction of mortgages and other 
elaims, Nevertheless, a number of ereditors 
siill remained unsatisfied. These oreditors 
"have been seeking to enforee their various 
deerees by attaeh ment and sale of the Gandara 
Estate, Henao they have been impleaded as 
defendants Nos, 3 to 21 in the suit. 


The learned Subordinate Judge found that 
‘the mortgage desds are valid and enforeeable 
aesording to their terms, but that the 
‘defendants Nos, 3 and 5 to 14 are entitled to 
“priority over ove or both of the deeds by 
-reason of ‘having attached the mortgaged 
. property prior to their exeeution. He found 
‘that the other defendant ‘ereditors, namely, 

‘the defendants Nos. 4 ‘and 15 to 21, were 
‚жоё entitled to priority over the mortgaged 
: debt but that-by virine of subsequent attash- 
-menta they had a right of redemption under 
‘gestion 91 of the Transfer of Property Aet, 
-Heaseordingly made a deeree permitting the 
defendants Nos. `1 and 2 (the mortgagors) 
„and the defendants Nos. 4 and 15 to 21 to 
.redeem the mcrtgages. if they failed to do 
во, the plaintiff waa required, as a condition 
‘of forealostire, to рву up within seven months 
,the amounts due to the defendants Nos, 3 and 
5 -to:.14, . Against the decree five appeals 
vhave been filed by the plaintiff, the principal 
defendants, and: three of the ereditors respeo- 
‘tively, 

The appeal of Mozaffar Ali and Ikbal Ali 
"is Appeal No, 1 of 1920, 

The plaintiffs appeal is Appeal No, 7 of 
1920, 

‘The appeal of the Bank of Upper India is 
, Appeal No. 2 of 1920, 

The appeal of Rae Bishamber Nath Tandan 
js Appeal No, 13 of 1920, : 


-advantage. 
‘appear on the fass of them to be uneonsaion- 


Ths appeal of the Allahábad Bank, Ltd., 
is Appeal No. 14 of 1920. 

The mortgagors have pressed their appeal 
‘on five grounds. Two of these attask the 


‘validity of the mortgage, the third is con- 
'eerned with the relief to be granted to the 


plaintiff, and, the fourth and fifth deal with 
pointa of Grosadura, ‘The grounds are:— ~ 

(1) that the mortgages weré obtained by 
undue inflaense and that their terms are 
harsh and unconseionable; 

(2) that the mortgages are invalid.on the 
ground that the mortgagors did not ‘obtain 
the written permission of the Collestor , as 
required by paragraph 11 of Sehedulo pur 
of the Code of Civil Prossdure; | 

(3) that а deoree for sale should be Babe 
stituted for a deorae for foreclosure; 

(4) that the Court below wrongly rejected 
au application for amendment of the written 
statement and framing of new issues; 

(5) that'the Gourt below erred in not 


.granting an application for the examination 


of the appellants and: of the plaintiff by 
commission. 

The sesónd pléa was also taken by Babu 

Bishumbhar Nath' Tandan in Appeal No. 13. 


‘Both thé sesond and third pleas have been 
‘adopted by all-thrae of the appealing ereditors, 


though the third plea is not to be found in 
any of their grounds of appeal. The first, 
fourth and fifth pleas are pesuliar to the 
appellants, ' 

- The plea of undue influense is based ‘on 
section 16 of the Contraet Aet, In order 
to establich it, it must be shown, first, that 


‘the plaintiff was in a position to dominate 


the will of ‘the mortgagors and, secondly, that 
he used that position to obtain an unfair 
Ifthe terms of tha sontrast 


able or are shown to be so, the sesond point 
may be presumed under sub seation (3). 

The argument of the appellants was mainly 
devoted to showing that eertain terms of :the 
mortgages aro, prima facie unsonssiopable. 
On the question whether the mortgagee 
was fina position to dominate the will 
of the mortgagors they rely mainly on the 
sirocmstanse that the latter were heavily 


‘indebted and that their estates were 
threatened with sale in  exeontion of 
desrees held by their sreditors. Thera had 


been no previous transastions between the 
parties to give the mortgagee any hold 
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over the mortgagors. In fast, the mortgage 
Beams to have been entered into largely 
for their benefit to give them one last 
shanoe, thongh it might baa slight one, of 
saving the estate from sale. The ad. 
mitted fast that the transastion was enter- 
ed into with the knowledge and approval 
of the Deputy Commissioner of the distriat 
raises a strong presumption against undue 
inflüenee having been employe]. Не was 
fully sognizant of the negotiations whish 
were taking plaoe, as is shown by Exhibit 
38 and numerous other papers on the record, 
and the money was paid to the ereditors 
in his presenee. There is also the further 
faet that the defendants were represented 
by: а sapable and experienced manager 
through whom the bzansaetion was negotiated. 
Kunwar Kamta Pershad, P. W. No, 14, a 
Depnty Oolleator who had retired from 
Government serviee in the previous year, 
was appointed by the defendants as their 
manager in January 1914 and the whole 
of the negotiations were sarried on by him 
in sonsultation with his prinsiples, As 
appears from his evidence and that of the 
plaintiffs manager, the terms of the loan 
wera fully diseussed between the parties, 
and there is absolutely no room for the 
wuaggestion that the plaintiff was in a posi- 
tion to dominate or did dominate the will 
:of tha borrowers in any way. It has been 
-elearly laid down by the Privy Oonnoil 
іп Sundar Ковг v, Rat Sham Krishen (1), 
that urgent need of money on the part of 
the borrower is not in iteelf suffisient to 
plaea the lender in a position to dominate hia 
will within the meaning of seation 16 of the 
Contract Ast, 

.Hven, therefore, if the terms were uneon- 
ssionable, the requirements of sestion 16 are 
not fulfilled. It does not, however, appear 
that they were. Oniy two terms have 
been pressed before us as ‘being aush, The 
first is the agreement between the parties 
that the profits of the property shonld be 
taken to be Rs, 47,472.86 and that the 
value of the property should be aaleulated 
at 25 times this amount. 16 has not been 
Shawn either that the profits were wrongly 
stated or that the number of years pur. 
t 
7 (1) 84 C, 150; 4 A. L. J, 103; Б O. L, J, 106; 9 Bom. 
cL, R. 804; 11 0. W. N. 249; 17 M. H, J. 48; 2. M, -L. T. 
„79 84 і, A 9, (Р, о, h | 


shase agread on was in any way unusnal, 
It was perfestly open to the parties, for 
the purpose of avoiding futurae disputes, ta 
agree as to tbe amount of the profits, 
There is nothing either unusual or im- 
proper in such a contrast, The only evi. 
denes relied on by the appellants for the 
purpose of showing that the property haa 
been undervalued consists in the fast that 
in a sale statement, dated 27th May 1915, 
whish was submitted to Government in 
eonnestion with the proposed sale of the 
property under Parshotam Dass desree tha 
value of 52 villages out of the 62 now 
mortgaged was shown as Hs. 15,68,437, 
and that in a sale proslamation dated 
24th June 1918 in sonnsstion with the 
same ease the value of the same 52 vil. 
Jages was shown as Rs, 23,908,437. Tho 
totals are not given either in the atate. 
ment or the proslamation but are arrived 
at by adding up the value assigned to 
eaoh village. The valass given in a sale 
proslamation are not always very aesurate 
and the fact that two вов diverss esti- 
mates were arrived at within a month of 
eaoh other shows that very little weight 
ean be attashed to these statements for 
the purpose of showing what the property 
was astnally worth. 

The appellants’ main argument is direst. 
ed against the  sondition of forcelosura, 
The term of the mortgage was seven yeara, 
but it was agreed thatif at any ‘time the 
unpaid interest and prinsipal was found to 
exesed the value of the property as eal. 
eulated in the deed, the mortgagee should 
be entitled to foreslose at onas. This was, 
ou the fase of it, a very reasonable ооп- 
dition for the proteetion of the mortgagee 
who eonld not be expested to allow the 
debt to go on insreasing when eita amount 
already  exeooded the value of its gesu- 


rity. After the first desd had been exe. 


euted it -was found, as we have seen, 
that the amount due to deores holders very 
mush exceeded the original estimate and 
under the sesond deed .a further loan of 
Es. 2,16,425.10.0 was made on the sams 
security and on the sameterms, It isnow 
said that a salsulation of the amount of 
unpaid interest on the first deed shows 
that at the time of exesution of the sesond 
decd the amount due already  exseeded 
the vus of the property as agreed on 


- their evidence was elosed, 
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between the parties, and, therefore, the mort. 
‘gageo might have {акеп ' advantage of tbis 
stipulation to foreelose. at onse. In reply 
to this the plaintiff asks, what was he to 
do' under the’ sireumstanees Р Unless he 
made a further advance the purpose of the 
original ' loan would be frustrated, as the 
unsatisfied eréditors wonld come down on 
the property. On the other hand, he did 
‘not want to throw his money away, enpeaially 
во large a sum as ‘Rs, 2,16,425.10-0, and for 
‘the proteetion of ‘his own interests it was 
necessary to retain the power of foreclosure 
in his bands in ease the mortgagors proved 
“unable to рву interest on' the enhaneed 
loan, In faet the mortgagee waited for 
nearly six months after the exesution of 
the seeond deed before putting this clause 
"into foree and only did so when the mort- 
gagore failed to pay anything towards the 
‘instalment of interest whieh fell due on 
Ist January 1916: Having regard to the 
'eireumstances under whish the deeds were 
'exesuted we should not be jostified in 
holding that this term was unsonseionable. 
. The fourth and fifth pleas may be very 
"briefly disposed of, The evidenee of the 
defendants Nos, 1 and2 was recorded from 
"the 5th to the 22nd: August 1917, and again 
from the 19th to ths 25th Mareh 1919, and 
‘on the latter date they definitely stated that 
The applieation 
for amendment on whieh they now wish 
‘to rely was only madè on 6th May 1919 
after: the ease had been pending for over 
two ‘years, after the wholeof the evidence 
had been elosed: and only a few days before 
‘the date fixed for arguments, The assept- 
ance of the application would have meant 
entering into fresh evidence after the asse 
was prastieally over and the learned Sab- 
bordinate fudge was entirely inthe right in 
rejebting it. Asa matter of fast, several of the 
pointa whieh the defendants desired to raise 
were insluded in the issues already framed 
‘and have been fully disaussed inthe judg- 
ment. 

The fifth plea is based on an applieation 
dated 15th August 1917 saying that the de- 
‘fendants Nos. 1 and 2 wished to give evidence 


and were too Ш to attend, they also wished ^ 


_‘toexamine the plaintiff who was exempted 
from appearance in the Oivil Courts, and 
'they, therefore, asked for the issue of & 

'.ecmmismeion for-their own examination and 


that, therefore, 


'eherge of the property, 


that of the plaintiff, They asked, at the 
same time, for the adjournment of the sase, 
Now the plaintiff's evidenee was elosed on 
22nd June 1917 (exeept that the cross: 
examination of one witness was still to be 
eompleted) and dates were then fixed for 
the hearing of the evidense summoned by 
the appellants. The appellants did not їп» 
slude either themselves or the Maharaja 
among the witnesses whom they desired to 
eal. They put in no affidavit in support of 
the allegation that they were ill, and their 
applisation if allowed wovld have resulted 
in the adjournment of tho ease. In faet, 
they applied for adjournment along with 
their applisation, Under these sireum- 
stanees, we are unable to hold that the 
Oourt was bound to grant their appliea- 
tion. 

The plea based on paragraph 11 of Sehedule 
IIL of the Oode of Civil Prosedure ів diesuss- 
ed by the learned Subordinate Judge 
under issue No. 16. He rejesta it on two 


ground»; first, that paragraph 11 was framed 


for the benefit of the judgment ereditor and 
the attachment revived 
as soon as the Collestor seased to be in 
end, sesondly, 
that in fast the written permission of the 
Oollestor was obtained.. The plaintiff’s 


-Oounsel Fas, wisely, we think, not relied on 


the first of these arguments, Where the 


*Lagislature intended that а partieular aliena- 


tion should be invalid only as against the 
elaims of the aitashing ereditor it has said 
soin plain language, as in the case of 
gestion 64 of the same Code. The language 
of Sehedule 111 is widely different and, 
as was heli in Ganga Prasad v, Ganga 
Ваїћаћ Singh (2), ereates an absolute dis. 


‘ability on the part of the debtor to deal 


with the property while the powers eon- 


‘ferred by the Sehedule on the Collector 
‘are in отоо, 
‘to: that of section 37 of the U. P. Court 
‘of Wards Ast, 1912. A very wide son. 


The language used is similar : 


strnetion was plased by the Privy Ceuneil 
on similar language in an earlier Court of 


“Wards epasstment [Debi Bakhsh Singh v. 


Shadi Lal (8). A similar phrase 'som- 


(2: 29 A. 415; А. W. N. (1907) 112, 


(8) 88 Ind Cas 681; 19 О, О. 55; 14 A. L. J. 477 
24 0. L. J i5; +8 A. 271; 20M. L. T. 58; 20 0. W. N. 


-710, 18 Bom. L R. 418; 1916) 1 M. W, N. 425; 31, 
` W. 525; 31 М, L.J. 72; 4 O.L. J. 1; 48 I. A. 69 


(P. О,). 
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petent іо esontrast’ is used in sestions 10 
and. 11 of the Oontraet Ast, and it is now 
well-settled ‘that traneastions by persons 
. Who are insompetent to sontrast, such as 
.minors, are wholly void. The ease of 
Khushalohand Premra: Marwadi у. Nandram 
, Sahebram Marwadi (4), relied upon by the 
. learned Subordinate Judge, does not really 
Support his argument, as the passage on 
page 525* to whish he presumably refers is 
dealing with a elaim under segtions 278 
„воа 295 of the old Code and the eases 
referred to in aupport of the argument 
_ Bre cases under these seotions, and not 
desisions passed with referense to seetion 
325A of the old Oode whieh sorresponda 
to, paragraph 11 of Sshedale III, The 
argument based on the latter provision 
was dealt with on page 522* of the report 
and it was held that when the alienation 
in question was made the Colleetor was not 
exereising the powers referred to in the 
Beation. 

' The learned Subordinate Judge has, 
however, found that the written permission 
of the Oollestor was in fast obtained, The 
argument to the eontrary із а purely 
teshnioal argument, 16 has been admitted 
on all hands before us that the Collestor 
was aware of the transastion and that it 
had his approval. The appellants argue 
that the terms of the mortgaga are во 
hard that. they are fully jastifisd in relying 
even оп a tesbnieal plea to get гій of 
them. We have now to examine the evi- 
denee on whish the learned Subordinate 
dudge’s finding is based. It 
ground that, as shown by Exhibit 211, 
- exesution prcasedings against the 62 villages 
now in воіё in eonnestion with the desree 
of Babu Parshotam Das were transferred 
to the Oollestor on 7th November 1912, 
and that on 8th January 1913 the Collestor 
issued notises under paragraph 3 


Sehedule, Except for a short interval be. 


tween Mareh and June 1915, when the file . 


was returned to the Oivil Court for the 
. purpose of substitution of names on the 
. death of Sheikh Asghar Ali, the powers 
sonferred under  Sshedule III remaired 
‘vested in the QCollestor until 2let August 
1918, when the file was returned to the 


(4) 12 Ind, Сав, 572; 35 B. 5'6: 13 Bom L. В. 977, 
‚ “Pagos of 88 B.—[za.] 





is sommon . 


of the , 


Civil Court (Exhibit 20). Applieations were 
made from time to time to the Colleetor to 
stay sale-proeeedings in order to enable the 
judgment-debtors to raise a loan from the 
Balrampur Estate, One sueh applieation 
dated t5th June 1914 (Exhibit 218) was 
signed by the judgment-debtora and their 
manager Kunwar Kamta Pershad. To this 
there was appended a eertifieate from the 
plaintifi’s manager that the Maharaja was 
prepared to give a loan to the estate on 
eondition that the entire estate would be 
mortgaged to him as seeurity for satisfac- 
tion of the loan. On this application, and 
another applieation in similar terms pre- 
sented on the following day, the Oolleetor 
passed an order postponing the sale for 
three months. On 8th October 1914, eleven 
days before the exeeution of the first of 
the two mortgages, the defendanta’ manager 
wrote a personal letter (Exhibit 36) to the 
Oolleetor whieh begins : 

“Your Honour knows that the Gandara 
Estate is going. to take a loan from the 
Maharaja of Balrampur, by exeenting а 
mortgage to pay off the debts for, which the 
former estate is going to be sold on the 
20th Oetober 1914,” 

He then states that owing to the absence. 
of the plaintiff's legal adviser a week's 
time will be neeessary to get the deed 
registered. This would mean that the deed 
eculd not be eompleted before the date fixed 
for sale. Oa this letter the  Collostor 
pissed the following order dated 19th 
Ostober 1914 :— 

"As there seems to be ground for 
believing that the loan will be negotiated, 
and the deares holders satisfied, I order the 
postponement of the sale of Gandara Estate to 


. November Ist, 1914." 


It seems to us that this onder must be 
read in eonneetion with the applieation on 
whieh it was passed, aud that іп post. 
poniug the sale in order that the loan 


may be negotiated and the deeree-holdera 


satisfied, the Oollestor was elearly referr. 
ing. ќо the exesution of tlhe mortgage, 
whieh he knew only required the approval 
of the plaintiff's legal adviser and the 
formality of registratione for its eor pletion, 
and whieh astually was exesnted and re. 
gistered within the time allowed by him 
in his order. No spesial form of permis- 
sion is reguired by the Seshednlp and it 


€42- 


id’ Büfféiént" thatthe “Collestor knew that’ 
the mortgage was being exesüted- and ‘that’ 
he’ did in substanee sanction its execution 
by amordér in writing, After the exesution 
of-the mortgagé' the sum of Ка. 8,90,000 
was: sent by the plaintiff to the Collector 
for payment to the ereditors and, as has 
been already  meritioned,-was paid to them 
їй. his presenae,- After this'- we have, 
ou 4th Desembér 1914, a letter from the 
Ocllestor to ‘the plaintiff's manager (Exhibit 
30) informing. him that the amoünt sent 
was iüsuffieiónt, as interest due sinae' thd 
preparation of: the desrees had not been 
enloulated snd asking what he proposes 
to’ do in the matter as interest is' mount- 
ing up бувгу day, and’ unless the Маһе- 
raja took some. further stéps it ‘might be 


певевваху` to fix в date for sale.  Asting 
ow this letter fresh negotiations were 
entered into. between the parties, In the 


following month Asghar Ali, the father of 
thé sedond- defendant, died ard his death 
délayed the negotiations; On 5th February 
‘the’ Deputy: Commissioner wrote to ‘the 


plaintiff's’ manager ‘a letter (Exhibit 62) in^ 


whist he- eaid : 

: “L hope you will see the Gandara affairs 
gre dattled by the ónd of the month as 
proniised by your legal adviser.” 

bree days later; and evidently in reply 
to Exhibit 62,- the plaintifi’s- manager 
wrote to the Deputy Commissioner a letter’ 
(Bzhibit 63) informing him that le had 
asked Kunwar Kamtd Parshad, the judg 
mènt- debtors’ manager, tò some and’ 
arrange for the exeeütion of a supple. 
méóütáry mortgagé-dedd: by the Gandara: 
alukdsrs and for paymisnt of their dues 
fo the two. rémaising eráditors; He hopes 
that the matter will be settled before the 
and of the etionth as desired, The last 
aéntenes evidently reférs' to the wish ex- 
pressd in ‘Exhibit 62. Ultimately, the 
aéecnd tiortgage was exesuted, ds already 
stated. It isnot nededsary under patagraph- 
TE that every detail of the transaétion 
sHould Бе sanstioned by thé Collector or: 
even that thers should "be « — separate’ 
permission in respect of edel deed. All 
that is required is that the judgment- 
debtors shall have his writtan permission 
to. mortgage the propérty and that they 
had this permicsion suffieiently appears on the 
face of the documents referred to above. 
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An ingenious argument waa put forward 
by one of the respondents to the effect 
that the permission mentioned in pars- 
graph 11 muat take'the form of a sertifisate 
under Order XXI, rule'83, It ie said that 
the: first paragraph of the Sehedule allows 
the Colleator the shoice of three’ methods 
of proeedure and three only. In this ease 
he inust be taken to have  aeted under 
elause (a), and under that clause the pro~ 
eedure of Order ХХІ, rule 88, is obligatory, - 
The ‘most that oan’ be said for’ this argu-' 
ment is that when the  Collestor' acts 
purely under elause (а) he must follow the- 
prosedure laid down in the’ rule in ques-' 
tion. In this ease the Collestor did not’ 
proeeed purely under  slause (a). He 
issued a notise to the other ereditors under 
paragraph 3 of the Schedule. ‘In any 
саве Order XXI, rule 83, and paragraph 1L 
of the ‘Third Sehedule are two entirely inde- 
pendent provisions and there is: no war- 
rant for reading the former into the 
latter, ` "MO i i : 

The third and only remaining plea to 
be diseussed in воппевііот with appeal’ 
No. 1 is, that the Court should substitute 
a desree for sale for a deoree for fore. 
closure, This plea is also urged by the 
appealing creditors, 1t ів based on thé provie 
sions of elause (2) of Order XX АГУ, rule 4, 
Civil Prosedures Code, whieh lays down that 
in a suit for foreslosure, if the mortgage is 
not a mortgage by sonditional sale, the 
Oourt may, at the instanse ‘of any party’ 
interested, pass a déeree for eale in lieu 
of а deeree for foreslosüre on sneh terms 
as it thinks fit. Aestiming that this coured 
is open to the Oonrt, the plea loses all 
its forog in view of the failure of the 
appellants to show that the property bas 
been undervalued. The sedurity béing even’ 
at the time of: exeention of the sesónd. 
deed, and still more when the suit was 
brought, insufficient to sdver the 1080, it 
iò not reasonable to suppose that thé 
plaintiff ‘would ever have  agrééd to 
enter into the transdetion unless the right 
of foféslosure had besèn ` sésüred tó bim, 
and there is no legitimate ground why, 
this Court should interfére to eat aside to 
thé plaintiffs prejüdiee the bargain mada 
by the parties, It is by no means certain 
even that the Court has power tó do so; 
The mortgage is deseribed in the deed as 
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65e: by eonditional sale (ba¢ bil wafa) and 
its iain provisions are purely sush as 
élearly to come within the definition of 
such: a mortgage in cestion 58. of the 
Transfer of Property Ast, It eohtains, 
however, a covenant against failure of the 
вевагіёу to the effeet that if the mortgages 
id found at the suit of any elaimant to 
have no title to the whole or any part 
of the mortgaged’ property, ог if any en- 
eumbranees on’ the property other than 
those speeified in the deed are diseovered, 
the mortgagee shall have the right. to 
resover the mortgage-money at onse either 


from the mortgagors personally or from, 


the mortgaged property. The plaintiff's 
e&use of action is based in part on thia 
eovenant. He. says that the amount of 
ehsumbranees execeded that spesified in the 
Sehedule to the deed, So far as thia eove- 
nant- is eoncoroed, the mortgage appears 
to be a sombinstion of a simple mortgage 
with a mortgage by sonditional sale and, 
therefore, to come within the definition of 
an anomalous mortgage as defined in sestion 
98 of the. Transfer of Property Ast, Sestion 
98, however, provides that in the ease of 
вп anomalous mortgage the rights and 
liabilities of the parties shall be determined 
by their eontraet as evidensed in the deed, 
and іб. ія a question of some  diffieulty 
whether Order XXXIV, rale 4, Civil 
Prosédure Code, was intended to over- 
ride this provision. On the faee of 
it, there appears to ba an ineonsistensy 
between the two provisions, They ean be 


brought into harmony if elause (2) of Order.. 


XXXIV, rule 4, is deemed to apply only to 
Hiiglish mortgages, and this was the view 
taken by the Jndieial Oommissioner in aw 
unreported desision in First Civil: Appeal 
Nó; 16 оё 1914 &iBauquar Hussain v. Balak 
Ram  (5)] This is also the view 
taken by Dr. Gour in his Commentary. 
Itis, However, unnesessary to deside the 
questio. as, even if we have a diseretior 
in the miattér, we do not eonsider that we 
ought toexersise it. 

‘The &ppeals of the Bank: of Upper India 
(Appeal No. 2) and of Babu Bishambhar 
Neth Tandan (Appeal No. 13) have this 
features in eommon that neither of these 
eréditors applied for attashment of the suit 
properties prior to the  exesution of the 


` (9) 18-Ind. Cas, 2% 


deeds in suit, "They both applied for rateabla 
‘distribution under sestion 73, Civil Proeedure 
Code, in eonnestion with the deeres of 
Parshoteam Das who admittedly had. applied 
for attashment of the property on 17th 
September 1912, It was іп eounestion with 
this deeree that exesution proceedings were 
originally transferred to the Collestor under 
gestion 68 of the Code. lt is eommon 
ground between the parties that. Parshotam 
Das! desree was satisfied out of the . воп: 
sideration of the two mortgage deeds in 
favour of. the plaintiff and that his attaeh- 
ment was withdrawn, Sestion 64 of the 
Code lays down that where property hes 


' been attashed in exesution of a  desree, 
-any private transfer of the property shall 


ba void as against slaims enforseable unden 
the. attashment, and the Explanation apa 
pended to the seetion provides that elaima 
enforeeable under an attashment inslude 
alaims for the rateable distribution of the 
assets under seetion 73. The learned Sub. 
ordinate Judge has held that the olaim 
of the appellant» under their desrees is not 
a elaim enforasable under Parshotam Das’ 
attachment, sinse when the attachment 
itself eame to an end, there sould no longer 
be any elaim enforeeable under it, The 
appellants sontest this view and sontend: 
that a elaim to rateable distribution made 
in sonneetion with an attachment eontinuea 
to be enforseable under it even though 
the attachment is withdrawn, In other 
words, they put a eslaimi under section 73 
on precisely the same footing as an ine 
dependent attachment, 

This plea was eonsidered and rejected 
in an elaborate judgment by a Fall Benah 
of five Judges of the Madras High Court 
in the oase of Annamalai Ohettiar ү; 
Palumalai Pillai (6) in whieh they followed 
the deeision of their Lordships of the 
Privy Oouneil in Mina Kumari Bibi v. Bijoy 
Singh Dudhuria (7). The Explanation to 
gestion 64, whish did not-occur im the eo. 
responding provision of the old Code, was 
added to remove а differenes of opinion 
between the Bombay and Allahabad High 

(6) 48 Ind. Cas, 639; 41 M. 265; 22 M. 1. T. 401 
38 M. L. J. 707; (1917) M. W. N. 882; 7 L. W, 298 
ОУ" Ind. Оаа, 242; 44 C. 662; 1 P. L. W; 425; 5 
L. W. 71182 M. L. J; 425 21 О, W. N. 585; 21 M, 
L. T. 844; 15 A. L J. 382; 26-0..L, J. 608; 19-Bom, 
L. R. 424; (1917) М, W, №, 418; 441; A. T2 (P, O). 
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Courts as to the ssope ofthe sestion. The 
Privy Council desision in Mina Kumari Bibi 
у. Bijoy Singh Dudhuria (7) was passed 
under the old Code, but: it assumed the 
sorrestness ‘of the Bombay decision and is, 
: therefore, a relevant authority with referense 
to the existing Code. The appellants invite 
us to hold that the learned Judges of the 
Madras High Court misunderstood the 
meaning of the Oode and the effest of the 
Privy Oounail desision, As their Lordships 
point, out though the word  "attaehment" 
ossurs three times in the sestion (it now 
ossura four times) the referenee is to one 
and only one attashment, Тһе Explanation 
slears up a diffienlty as to what kinds of 
slaims are to be regarded as being made 
under the attashment, but it is still the 
game attashment which is spoken of, The 
Explanation gives no priority to slaims 
under. sestion 73 apart from the attaehment 
in eonnestion with whieh they were made 
and under whieh they are enforaeable. 

This disposes of the appeal of the Bank of 
Upper India (Appeal No. 2 of 1920). 
` Baba Bishambhar Nath Tandan also 
applied for rateable distribution under the 
attashment effested on the applisation of 
Balmakund Kapur, defendant No, 8. It 
appears from Exhibit V 4 whieh isan ap. 
plisation of Babu Bishambhar Nath Tandan 
of 10th April 1915 that he did apply for 
attachment of the Taluka in execution of 
his own deeree, Тһе order-sheet [Exhibit 
NI of 24th May 1915 in the same базе 
(Execution Case No. 79: of 1915); shows 
that he subsequently stated that he did 
not wish to attash the villages in his own 
ease but he applied for rateable distribution 
in ease No. 78 of 1915 which, вв appears 
from: Exhibit 175, was the exeeution ease of 
Balmakund Kapur. This attashment was 
never withdrawn, and in fast defendant 
No. 8 has been given priority over the deeds 
in suit on the basis of it. Apart from-the 
objeetion taken by the plaintiff to the 
validity of this attashment, the appellant 
would bs entitled to priority in respect of 
it. The learned Subordinate Judge refers 
to ‘Baba Bishambhar Nath  Tandan's ap. 
plisation for rateable distribution in sonnes- 
tion with Balmakand Kapur's desree оп 
original pages 381 to 383 of his jadgment, 
but all he says with referenes to it is that 
no order was passed on the applieation for 


rateable distribution as the exeention ease 
of defendant No. 8 had been: fixed for 23th 
June 1915 after attachment. It is not 
sontested before us that Babu Bishambhar 
Nath Tandan had fulfilled the requirements 
of sestion 73 by applying for ratesble dis- 
tribution and that he is entitled to the same. 
priority to whioh Balmakund Kapur himself 
is entitled. 

The sage of the Allahabad Bank, Ltd. , appel- 
lant in Appeal No, 14 stands on a different 
footing from that of the other appellants, 
The Bank applied for attashment of the prop. 
erties in suit on 15th November 1918, 
The only question in appeal is whether the 
Bank's elaim is & claim enforseable under 
that attashment within the meaning of 
sestion 64, Civil Prosedare Oode. The 
question turns on the effest of an order of 
10th April 1915 whieh is Exhibit 220 on 
the resord. At that time Asghar Ali, one 
of the judgment.debtors, had died and the 
record ofthe exesution proeeedings had been 
returned to the Qivil Court by the Ool- 
Isetor in order that the names of his heira 
might be substituted in his plass, Oa this 
the Oivil Court passed the following order:— 

"Under the sireumataness no farther 
proseedings вап be taken in-this ease under 
Order XXII, rale 12, Oivil Prosedure Code. 
It is, therefore, ordered. that the ease having 
been strusk off as unsatisfied be eonsigned 
to the reeord.room, and the property under 
attashment be removed from the register 
(register se wa guzar ho). The deeree-holder 
ean file a separate applisation under the 
rules for bringing up the names of the 
heirs in plass of Asghar Ali, the deseased 
jadgment-debtor, Costs of the sase to ba upon 
the judgment-debtor.” 

. The register referred to in this order is 
the register of attashed property whieh the 
Nazirs of all Civil Courts are required to 
maintain under paragraph 206 of the Oudh 
Civil Digest. There appears to be no room 


- for doubt that the effest of the order was 


to release the attashed property and put 
an end tc the attashment. The appellant 
Bank relies upon Order XXI, rule 57 of the 
Code, whish says that where, after prop- 
erty has been attached, a Court dis- 
misses the application for exeantion the 
attashment shall eease, He contends that 
where, as in the present sase, the Oourt 
was unable to proseed with -the exesution 


Vol. LXVI] 


INDIAN ‘OASES, 


651 


7 + MUHAMMAD MUZAFFAR ALI 9, BHAGWATI PRASAD SINGH, 


owing to a eirsumstanos over whieh he 
had’ no sontrol, namely, the death of one 
of the judgment.debtors, the order passed 
sould not have the effest of putting an 
end to the attachment, This is not the 
meaning of the rule. Under the old Code 
difficulties had arisen where -the Court’s 
order simply dirested that the exeaution 
proeeedings be struck off or that the case 
be consigned to the resord.room and was 
silent on the question whether the attash. 
ment remained in forse or not. The 
present rule was inserted in the new Code 
‘to put an end to these doubts. Where 
there is an oexplisit order putting an end 
to the attashment the rule has noappliea- 
tion nor is there anything in the rule 
whish limits the power of the Oourt to 
pass sush an order. If may be that the 
learned Subordinate Judge: when he passed 
‘the order did not forssee all the вопав- 
quenees that would flow from it, but if 
the. Bank felt aggrieved by the order it 
had its remedy by way of appeal. It is 
` impossible to hold that the order was in 
any way «lira vires. The fast that the Bank 
put іп a fresh applisation for exeeaution on 
a date subsequent to the deeda in suit 
may. give it а right of redemption ander 
.Bestion 91 of .the Transfer of Property 
Ast but sa&nnot give the Bank’ priority 
-over the deeds in' suit. Sestion 64 refers 
only to elaims enforeeable under the attash- 
ment effeeted prior to the alienation and 
not to slaims enforsaable under the deoree 
in exesution of which the attashmont was 
made, Reference has baen made in argu- 
ment to the fast that on the very day 
on whish the execution application was 
dismissed and the attachment terminated, 
the Bank put in a fresh applisation before 
the . Subordinate Judge of Lucknow asking 
for. substitution of names; but the very 
applieation whieh is relied on as proving 
-this (Exhibit 219) shows that this was done 
after the. previous exesution easa had been 
strusk off, and in fact in this applieation 
the Bank made a fresh applieation for at» 
tashment of the property. The date of this 
applisation is missing in the sopy on the 
resord but the prohibitory order passed 
on it by the Jourt is dated 10th Novem- 
ber 1916. The Bank's ease may be a 
hard one but the Court below is slearly 
right in holding that it is. not -entitled to 


priority over the deeds in suit. ' 

In Baba Bishambhar Nath Tandan’s 
appeal another of the ereditors Balmakund 
Rastogi, defendant No, 4, fled what purport 
to be eross-objestions under Order XLI, rule 
22, These objestions are not in any sense 
direeted against the appellant in that 
appeal; on the sontrary, they are substan- 
tially the same as the.pleas taken іп the 
appeal itself. They are direeted solely 
against the plaintiff. Balmakund Rastogi 
was not made a respondent in the plaint. 
iff appeal besause the plaintiff was quite 
satisfied with the deereo passed against him 
by -the Trial Oourt. The question is whe. 
ther, under these eirenmstanses, the memo. 
randum of objestions somes within the 
provisions of Order XLI, rule 22. It is true 
that that rule ia wider than the eorresponding 
provision of the Code of 15:2, but the 
use of the word “‘eross-objestions” does imply 
that the objestions should be in opposition 
to the slaim made in the appeal thongh they 
may affeat other respondents as well, The 
objestor relies on a Fall Banah desision 
of the Madras High Oourt in Munisami 
Mudaly v. Abbu Reddy (8) whieh has been 
followed’, by a single Judge of this Court 
in Sesond Civil Appeal No, 418 of 1918, 
printed on page 544 of Volume VI of the 
Oudh Law Journal | Jagannath v, Hanuman 
Singh (9)). The Madras judgment is а 
very short one and gives no reasons beyond 
the prastiee of the Uourt and the ‘всп. 
veniense of. having a fixed rule as distinet 
from the rnle laid down by the Caleutta 
Hight Court in a ease sited before them, 
that it is only in exeeptional eases that the ra. 
spondent may-urge а aross-objestion against 
another respondent. We think that the 
true rule is that laid down by the Patna 
High Court in Oficial Truyes of Bengal 
v. Oharles Joseph Smith (10), in whieh the 
matter has been exhaustively dealt with, 
It was there raid that, where one of 
several defendants against whom a deerea 
is. passed: has allowed the period for 
appealing to elapse, there seems to be 


- (8) 27 Ind. Cas, 828; 88 М. 705; (19:5)-M. W, N, 
45,27 M. L J. 740 (F. B.). 
(8) 64 Ind. Саз. 332; 60. L, J. 5442 U.P. L.R 
(7. 0.: 27. " 
(10) 66 Ind. Cas. 262;5 Р, L.J, 828; (1927) Pat, 
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no good ground for supposing: that the 
role intended to revive his right simply 
beeaues a 00-defendant had: instituted an 
appeal against the plaintif on entirely 
differant grounds, The observation would 
apply with equal foree where the interest 
of the objestor is identical with that of 
the appellant and he might, had he chosen, 
have joined in the appeal. The rule 
laid down by the Court in the judgment 
is, that— 

"The rule should ordinarily be sonfined 
to sases of eross-objestions urged against 
the appellant, but rule 33 of the sams 
Order gives the Oourt a very wide dis. 
eretion, and sases may oassasionally arise 
where justice requires that eross-objestions 
against a so-respondent should be heard." 
. The provisions of the rule have baen 
interpreted. in the same sense by the 
Oaleutta High Court aud the interpreta. 
tion commends itself to us as being in 
accordance with the intention of the rule. 
On the merits, the position of this defendant 
is similar to that of the Bank of Upper 
India and ‘his objeetions, if they sould 
be heard, would fail on the same ground, 

"The plaintiffs appeal, Appeal Мо, 7 of 
1920, is dirested against those  ereditora 
who have been given priority by the 
learned Subordinate Judge. Ho attacks 
the validity of their attaehments under 
the same provision of law under whieh 
they attack the validity of his mortgage, 
namely, the first elause of paragraph 11 cf 
Sehedule IIT, Civil Prcoedure Code. The 
glause i in question runs as follows: — 

"So long as the. Collector aan exercise 
or perform in respest of the judgment 
debtor’s immoveable property, or any part 
thereof, any of the powers or duties sonferred 
or imposed Qn him by paragraphs 1 to 
10, the jndgment-debtor or his representa- 
tive-in-interest Shall be “incompetent to 
mortgage, eharge, lease or alienate sush 
property or part except with the written 
permission. of the Oollestor, nor shall any 
Civil Oourt issue any process against such 
property or part in execution of a decree for 
the payment of money.” 

. Exeontion was. transferred to the Collee» 
tor on 7th November 1912. The Colleetor 
finally eeased to exercise the powers son. 
ferred by, the Sshedule and returned the 
ease to the Civil Court on 186. Auguat 


1915. The whole of the exeeutions relied. 
on by the orsditors who have been sus- 
eessful before the Subordinate Judge fall. 
within this period. The defendanta Nos. 5 to 
7 elaim that the period from 19th Mareh 
1915: to 24th June 1915 should ba exelud- 
ed, and that their attashments fall within 
this period. On the former date the 
exeention cases were sent bask to the. 
Civil Corrt for substitution of names іп 
eonsequenee of the death of Asghar Ali 
{vide Exhibits E 8 and Е 15), On the latter 
date the file was reseived bask from the 
Civil Court and proeeedings in the Deputy. 
Commiéaioner’s Court were resumed (Exhibit 
190), The defendante Nos. 5 to 7 applied for, 
and obtained an order of attachment on 
21st May 1915, This was after: tho first 
but before the second deed. It may be 
noted here that the learned Subordinate 
Judge has proceeded on the prineiple of 
requiring the plaintiff to pay off all ere- 
ditors who had obtained valid attachments 
before the exeeution of the latter of the 
two mortgage-deeds and the plaintiff has 
taken no exeeption to this, 


The plaintiff sontends that the period 
from 19th Mareh to 24th June 1915 
ought nob ёо be exeluded.. He suggests 
that, at most, the powers of the Oolleetor 
were merely suspended during this period, 
The Oollestor, however, returned the papers 
to the Civil Court on the ground that 
no further  prossedings sould be taken 
until substitution was effeated - and it 
appears elear that while the Subordinate 
Judge remained seised of the proceedings 
the Oollestor eould not have exersised ог 
performed any of the powers or duties son- 
ferred on him by the Seshedule. It might 
perhaps have been otherwice if, at the time 
of Aeghar Ali’s death, the Qollestor had 
already granted a lease of the property besause 
in sueh ease the lease woald have soutinnead 
to run notwithstanding the death. In the 
present ease nothing of this kind had ossurred 
and it must be held that the Civil Conrt 
and not the Colleator was seised of the. pro- 
esedings during the interval in question. 
Suppose, for example, that no applieation for 
substitution of names had been made in the 
Civil Court; in that ваза tha Oolleator’s 
powers under the Sohedule would have 
finally ceased on the’ date on whish hg 
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re-transmitted the proeeedings. to the Civil 
Oourt. ў à 

The Subordinate Judge’s reasons for not 
Aeseptinz the plaintiff's contention are — 

First, that it was not made till a late stage 
of the ease, and 

Seeondly, that in his opinion the attash- 
mentis only invalid as against the oreditor 
at whose instanee exeeution proeeedings have 
been transferred to the Collector (vide o. 
pages 377 and 378 of the judgment), . 

With referense to the first oritieiam, the 
objestion is one whieh is apparent on the fasa 
of the proceedings and sannot, in our opinion, 
be ignored. The oreditors had to prove and 
rely on the dates of their attashments in 
order to obtain priority and if those dates 
show that attashment was made аё a time 
when it could not legally be made the plaint- 
iff was quite entitled to draw attention to 
the faot and to rely on it in answer to the 
plea of priority, It is urged that the plea 
should have been taken in the pleadings, 
but the attachments were pleaded for the 
firet time in the written statements of the 
defendants, In answer to these written 
statements the plaintiff either pleaded ignor- 
-anoa of or did not admit the attachments 
which were ssid to be prior to his mortgages, 
In this state of the pleadings he sould hardly 
have taken a teshnieal objestion to the 
validity.of an attachment of whieh he pros 
fessed to have no knowledge. In any ease, 
the fifteenth iesue framed by the Trial Court 
necessarily involves & finding as to the valid- 
ity of the attaehments, 

On the merits no satisfastory answer to 
the objection is fortheoming. The view 
taken by the learned Subordinate Judge ia 
not supported by the language ofthe Sehedule 

_whioh is markedly different from that of 
‚вевбїоп 64, Asinthe oase of the provision 
against alienation by the judgment-debtor 
the language used is very similar to. that 
nsed in the Oadh Land Revenue Ast of 1276 
with referense to persons under the superin- 
tendenoe of the Court of Wards. Sestion 174 
of that Act ran: 

No sush property shall,be liable to be 
taken іп exesutiou of a deeree made in respeet 
of any sontrast entered into by any sush 
person while -his property is under sueh 
-uperintendenss." The Privy Counsil held 
in Debi Bakhsh | Swgh-v. Shadi . Lal (3), that 
Alis provision was meant to protest property 


against the exesution df a deerse made in 
respest of any contrast entered into during 
a eertain, period of time, and they rejested 
the sontention that a decree obtained upon 
suah a contrast sould ba enfortel after the 
property was released. Similarly, the pro- 
vision before us makes it illegal for the Civil 
Court to issue prosess against the property 
during a eertain period of tims, namely, the 
period daring whieh the powers eonferred 
by the Sehedule are oxersisable by the 
Oollestor; and a prosess whieh was illegal 
when it was issued sannot besome effestive 
when the Oolleator esases to be in oharge of 
the exeention proseedings. The Sshedule 
makes ample provision for the protestion 
of the. ereditors, Under paragraph 3 the 
Collestor is empowered to publish. а notiea 
ealling,on all persons holding money-deoreos 
against the judgment-debtor or having claims 
against the property to put forward their 
slaims and such а поѓіве was astually issued 
in this ease. He is empowered to draw up a 
statement of the amount to ba resovered by 
any.ereditors who have some forward with 
elaims, and fo arrange for liquidation of 
the ‘amount fonnd due to them. Olausa (3) 
of paragraph 11 contains a further provi. 
sion exaluding from the operation of the 
Jaw of limitation the period during whish 
the deersa-holders have been deprived of 


- their ordinary remedy against ‘the property 


by the provisions of the Sahedale, 

Tne ease of Khushalchand Premraj Marwudt 
v. Nandram Sahebram Marwadi (4), in whieh 
most of the points now argued before us 
were considered, has heen extensively quoted 
on both sides, Rightly eunsidered, that esso 
is entirely in favour of the plaintiff as the 
following analysis will show :— : 

The plaintiff got thres deereos against tha 
judgment debtor in 1900, 1901 and 1904. 

He attashed the property *under eash of 
the three. Exesution proesedings under the 
first desree were transferred to the Ool- 
leetor and remained with him til 21st May 
or 8th June 1904, On 21st May the 
plaintiff intimated that his elnim was satisfied 
and the Mamlatdar who was in immediate 
sharge of the property endorsed the exesution 
applieation "as disposed of, to be returned 
to Civil Court, ^ Оа 8th June the Collestor 
despatshed it to the Court, 

.Between 21st May.and 8th June, £. e., on 


Bint May the judgment-debtor sold the 
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property to the defendant in sonsideration 
of money advanced to pay off the plaintiff's 
first deeree, The question in dispute in the 
High Court was the validity of this sale. 
The pleas urged against it were :— 

(1) That it was bad under sestion 325 A 
(—Sohedule III, paragraph 11) on the ground 
that the property was under the management 
of the Colleetor, 

This was rejected on the ground that 
the Collestor's powera Һай соте to an end 
on 21st May, 

(2) That the payment out of Court һай 
not been sertified, 

This does not sonsern us and was rejest« 
‘ed 

(3) That the sale was illegal under 
gestion 276 (=seetion 64) bsaanse it was 
made while the property was still under 
attashment, 

To this the Court replied that as the 
decree was satisfied there e»uld be no elaim 
now enforseable under the attachment. 

(4) That the sale was bad under seotion 
325 A (==Sehedule IiI, paragraph 11) be: 

‘sauce the exeeution proceedings under the 
‘second deeree of 1901 were also transferred 
to the Colleetor. 

This was rejested on the ground that the 
attashment tinder the sesond desreo was 
itself invalid having been made while the 
Oolleetor was in eharge of execution and, 
therefore, sontrary to the provision whish is 
ow contained in the last two lines of para- 
graph 11 (1), Sehedule ШИ. 

(5) That the sesond exeaution application 
was а claim enforseable under sestion 276, 
read with sestion 295, 7.6, seetion 64, read 
‘with section 73, and, therefore, the sale was 
invalid against it, 

From the langaage of the judgment it 
would reem that the elaim under the sesond 
dearee was relied on as being a elaim for 
‘rateable distribution under the first, The 
Court held that any sueh olaim was de. 
pendent on the eontinuanee of the original 
attashment. Ав.вооп as the original deeree was 
satisfied there was no elaim left enforseable 
under that attashment. 

On the ground that-only 52 villages out 
:of 62 originally attashed were astually pro- 
elaimed for sale under Parahotam Das’ 
decree it has been suggested that exesution 
proseedings regarding the remainder may 
pot remain under the ebarge of the Oollestor, 


This plea, if eorrast, would only validate 
the attashments in respest of those villages 
аз to whieh proseedings were removed from 
the Oollsetor’s control. In fast it has not 
been shown that any villages were exeepted. 
There is no dispute that the whole exsoution 
proseedings were originally made over to 
the Oolleetor and Exhibit 211 shows that: 
the parties admitted the property to be 
ancestral. From в subsequent order of the 
Collestor passed on 8th January 1913 (Ех. 
hibit 213) it appears that it was suggested in 
the sourae of the proeeedings thattwo villages 
were self-aequired but there is nothing to show 
that they were eventually held to be self. 
aequired, stil less that any part of the 
exesution proeeedings was ever taken ont of 
the hands of the Collestor until he returned 
the papers to the Civil Court. This plea, 
therefore, has no forse, : 
The dates of the various attashments ‘are 
all given inthat portion of the Subordinate 
Jadge’s judgment whieh deals with the 
fifteenth issue and their sorrestness has‘ not 
been impugned, Those of defendanta Nos. 5 
to 7 (2156 May 1915), of defendant No, 8 
Balmakund Kapur (24th May 1915) and of 
defendant No. 13 (15th May 1915) fall within 
the period during whiah the papers had been 
returned to the Civil Court and аге; therefore, 
not affested by the plaintiff's objeetion. ‘ The 
validity of Balmakund Kapur's attashment 
order involves also the validity of the olaim 
to priority made by Baba Bishambhar Nath 
Tandan who applied for rateable distribution 
in sonnestion with that attashment. The 
remaining orders of attashment were all 
issued. while the Colleetor was exersising-the 
powers oonferred by Sehedule ILI, The 
attachment by defendant No, 3 was made in 
April 1914, that of defendant No. 9 in 
Deeember 1914, that of defendant Мо, 10 
in June 1914, that of defendants Nos. 
11 and 12 in June 1918 and that of 
defendant No. 14 in May 1918, The above 
are the only sreditors to whom priority has 
been allowed by the deeree of the Court 
below. As against defendant No. 14 a spesial 
plea has been taken bythe plaintiff to the 
effest that though the Court made an order 
of attashment in his favour the application 
on which this order was based only asked 
for rateable distribution in sonnestion with 
Parshotam .Das’ deeree. It is unneeessary 
to deside this as the attashment was, in ang 
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esse, invalid, but if it were nesezsary to 
deside the objestion we should hold that 
there was no forse in it. Itis quite possible 
that an oral application supplementary to 
the written . applieation for rateable 
distribution may have been made and there 
is a presumption that the proseedings of the 
Court ‘were regular until the oontrary is 
shown. 

The final result of the above findings is as 
follows. Appeala Nos. 1, 2 апа 14 of 1920 
filed respestively by the judgment-debtors, 
the Bank of Upper India and the Allahabad 
Bank, fail altogether and are dismissed with 
возёв in favour of the plaintiff respondent. 
Appeal No, 13 of 1920 filed by Babu 
Bishambhar Nath Tandan is allowed with 
вовёв against the plaintiff-rezpondent in both 
Courts and his name will be insluded among 
those oreditors to whom the plaintiff ia 
required to pay the amount due under their 
dearees against defendants Nos. 1 and 2 before 
foreslosure under the deoeree of the Court 
below, Тһе payment must be made before 
31st August 1921, otherwise the property 
will be sold in exeontion of the deerees of the 
defendants Nos, 5 to 7, 8, 13 and 21 (Babu 
Bishambhar Nath Tandan). The amount, if 
paid by the plaintiff to these defendants, shall 
form part of his mortgage money and shall 
earry interest at six per .eent. per annum 
form date. of payment as .already dirested 
by the Subordinate Judge. Appeal No. 7 of 
1920 filed by the plaintiff is allowed in part 
&nd the names of the defendants Nos. 3, 9, 
10, 11, 12 and 14 will be! removed from 
slause (2) of the lower Court's deorece and 
inserted in elause (1), that is to say, that the 
plaintiff will not be required to pay the 
amount. due to these ereditors under their 
deerees as а condition to obtaining fore- 
alosure but they will be allowed a right of 
redemption. The date on or before whieh 
these defendanta will be permitted to pay 
the amount dus to the defendants will be 
8186 July. The plaintiff will get his sosta of 
this appeal against those defendants against 
whom he has been suecessfnul to the extent 
to whioh he has sueeseded, These respondents 
who hava sussessfully contested the appeal 
will be entitled to their sosta against the 
appellant. The plaintiff will also get his 
gosts in the Court below against those 
defendants against whom his appeal has 
guesoeded in aesordaneo with the state» 
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ment of sosts shown in the desree of the 
Court below. As between the plaintiff and 


the remaining defendants the lower 
Oourt's order as {о costs will stand 
good. 

2, К, 


Appeals Nos. 1, 2, 14 dismissed, 
Appeal No.7 parily allowed, 
Appeal No. 18 allowed, 
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ALLAHABAD HIGH COURT. 
Civin Revision No. 132 or 1921, 
Marah 1, 1922, 
Present : — Mr. Justieo Ryves, 
JIWAN MAL AND OTBRERS—À PPLICANTE 
versus d 
JAGESHAR KASONDHAN —OrrosiTg 
Party. | 


Instalment bond—Entire amount payable on default 
Limitation, operation of, 


In а suit upon a money-bond which ppovides for ге. 
payment by instalments and which contams a condition 
that on failure to pay any one instalment the 
creditor would be entitled to recover the whole 
amount, at once, the point to consider is, whether 
the creditor had an option to waive his right to 
bring a suit аб once on the happening of the 
default, and whether, as а matter of fact, he did 
exercise this right of waiver; in each case the 
question is one of fact, Гр. 656, col. !,] . 

In the absence of anything to show such option 
and exercise of. waiver limitation begins to run 
from the time when the first, default in the pay- 
ment of instalments is made. [p. 655, cola. 1 & 2.] . 

Babu Ram у, Jodha Singh, 18 Ind. Cas. 690;- 11 
À. L. J. 89 and Amolak Chand v. Baij Nath, 20 Ind, 
Oas. 983;-35-A, 455; 11 A.L, J. 664, followed. 
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- Civil revision against an order of the Judge 
of the-Coart of Small Causes at cae 
dated the 29th June 1921, 


ME 8. P, Sinha, for the Applieants. | 
Mr. G. L, Agarwala, for the Opposite Party. 


JUDGMENT.—This applisation in sivil 
revision raises a somewhat difficult point. 
The..defendant executed a registered bond 
опе 8th of July 1911 for Rs. 250. It was 
recited - in. the bond that on making up 
aesounts this sum was due to the predecessor- 
in-title of the plaintiffs by the defendant and 
that he was unable to: pay the money at 
onse, i& was agreed between the parties that 
he: would pay it by twelve six monthly in- 
stalments. So long as the instalments were 
paid‘no interest was ehargeable. But 16 
was @ovenanted that if the instalments 
were поё paid the failure of one instalment 
would-entitle Ram Deo Marwari to resover 
the whole amount due at onse together 
with.. interest Ra, 12 per sent. per annum. 
The. suit was filed in the Court of Small 
Causes . on the 26th of May 1921. Тһе bond 
was'a registered one and, therefore, was 

. governed by the rule of six years’ limitation. 
The plaintiff elaimed that his eause of 
astion вгове оп the 7th of May 1917, the 
day on whioh the-.last instalment was due. 
The defendant -admitted, execution and боп. 
sideration, , but pleaded that. the. suit was 

“by. li The Court below 

has found, that not -a single instalment had 
been - paid and held. that the suit was time- 

barred. “This is the question whish is raised 

before,me. A number of rulings have. been 

eited but I do nok think there is really any 

:в0в8 ві between: the various deeisions of this 
Соп. In all of them it has been held. that 
.the. point. to consider іц each ease ie, - whether 
ithe..plainttff had an option’ to waive his 
‘right ‘to bring a snit at'onee on the happen- 
‘ing’ of: ‘the ‘default’ and whether, a3’ “matter 

of .faat, he.did, exersise thjs right of. waiver; 
сво ib comes, After :all, to a-question of. fast 
lin:éadh oases: It ie" ‘pointed out that a test 
‘of waiver or поё, niay be found (?) ‘prayer in 
each .suit--did, the' plaintiff. slaim the whole 
:&mount, if so, was there no waiver, or only 
‘the '&mount'due:on unpaid instalments: not 
„time-barred? In this ease it is argued-that the 
plaintiff, -selearly, : ‘did waiva his tight tp 
bring !-his suit on’ the’ failure „ofthe firat 
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default. This argument is based on the 
paragraph in the plaint in whieh the plaintiff 
states that as the defendant is а poor man · 
he is suing only for the principal amount 
and not for the interest agreed on. Under 
the terms of the bond interest would only 
he payable if default had been made. If the 
plaintiff waived his rights, no question of 
interest would arise, Apartfrom this state- 
ment in the plaint and the fact that the 
suit-was not brought tilla long time after- 
wards,’ there is no evidence pointing to any 
waiver. The statement in the plaint .that 
the plaintiff does not ask for interest far 
from being evidenee of waiver may be .ex- 
plained by the opening words of the para- 
graph.that the reason for doing so is-besause 
the defendant is & poor man and, therefore, 
presumably would not be ina position to pay, 
On the one side, we have the eases such ag 
Babu Ram v. Jodha Singh (1) and .Amolak 
Ohand v. Baij Nath (2) and on the other side 
Mohan Lal v. Tika Ram (3) and Аиа v. 
Kunjal (4). It seems to me that this ease 
falls within the first elass and in that 


view the desision of ‘the Court below 
was right. I reject the ,applisation - with 
-sosts. 

N. н. 


Application rejected, 
| ‹ 


(1) 18 Ind. Cas, 690; 11 A. І, J, 59. 

(2) 20 Ind. Oas.-983; 85 A. 455; 11. AL. 7:084. 
(3) 47 Ind, 0a28.:926; 16 ‘A, L. ч. 929; 41 А. 10+ . 
(4) 80 А. 128; 6 А.І, J. 72;.А ҮҮ, N. (1908).36. , 
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SIND JUDICIAL’ COMMISSIONE VS 
| . OOURT. 
Oxtuinan Rgponr No, 99 or 1919 
September 18, 1919. ' 

Present :—Mr, Kemp, А. J. O., and 

. Mr. Raymond, A.J. O. ` 

. EMPEROR — PRoskcUTOR 

f ECYSUS 


MENGHRAJ DEVIDAS — Асоовер, 


` Criminal Procedure Code (Act V of-1898), зз. 144, 
287, 408, 438, 687—Nuisance —Order under s, 14i— 
Accused challaned under s. 291, Penal Code— Case 
withdrawn— Withdrawal, effect of—Accused subse- 

uently proceeded against under ss, 189, 230, Penal 

ode — Proceedings, validity of ~“Competent to try” in 
5. 408 (4), meaning of—“Oompetent jurisdiction” in s. 
537, meaning af—8S, 587, scope of—Revision—Report 
by Sessions Judge —High Court, power of, 


' A District Magistrate issued an order to the 
public under section 144 of the Criminal : Procedure 
Vode for prevention of a public nuisance- in а certain 
locality within his jurisdiction, The order had not 
the desired effect, as the nuisance was repeated, 
with the result that the Police challaned the accused 
and others before the’ City .Magistrate, for an 
offence under section 291 of the Penal Code. The 
case was nob proceeded with, .but after three or four 
adjournments, the Public Prosecutor, under in- 
structions from the District Magistrate, withdrew 
it under section 494 of the Criminal Procedure Code, 
and, armed with afresh sanction from him, filed a 
fresh complaint on the same, facts before another 
Е under sections 188 and 290 of the Penal 
ode : 
. Held, that as the withdrawal of the charge under 
section 291 of the Penal:Code amounted to an 
acquittal under section 494 (b) of the Criminal 
Procedure, Code, that acquittal operated asa bar 
under section’ 408 (1) of the Criminal Procedure 
Code tosubsequent proceedings under sections 188 
and 290 of the Penal Code, as in the trial under 
section 201 of the latter Code, the accused could 
have been convioted under section 188 thereof, 


though not under section 291, and that, therefore,: 


he could not be tried again on the same facts for 
any other offence of which he might have been 
convicted under section 287 of the Criminal Pro- 
cedure Oode though not charged with it. 

. The expression “competent to try" in clause (4) 
of section 403 of the Criminal Procedure Code 
refers to the character and status of the Tribunal 
when it refers to the competency to try the offence, 
[p. 660, col, 1.] 

‘The term “competent jurisdiction" in section 587 
of the Criminal Procedure Code refers to the 
character and the status of the Court which has 
decided the case. Гр. 660, col. 2.] 

"The restriction imposed by section 587 of the 
Criminal Procedure Code, nob to reverse or alter a 
finding or order or sentence on the ground of any 
absence of sauction unless it has occasioned a failure 
pf justice, clearly indicates that a Court may be 
of competent jurisdiction to try а case in the 


42 


ANDIAN- CASES, 


657 


absence of sanction; and, therefore, a sanction is not 
a condition of the competency of the Tribunal, but 
only a condition precedent for the institution of 
proceedings before a Tribunal. [p. 660, col. 2.] . 

Section 587 only cures the want of sanction in 
those cases which are covered by section 195 of the 
Criminal Procedure Code: the absence of sanction 
required by any other provision of the law cannot be 
remedied, [p 661, col. 2.] 

Although in ‘a report to the High Court under 
section 438, Criminal Procedure Code, & Sessions 
Judge does not recommend that the proceedings 
against the accused be quashed, yet, as a consequence 
of the report, the facts of the case are brought to 
the knowledge of the, High Court, that Oourt has 
jurisdiction under ‘section 439 to stop further 
proceedings, if itis satisfied that they are barred. 
[р. 632, col. 1.] ud 

Report under sestion 433, Criminal Pro. 
ezdure Code, by the Sessions Judge, Sakkar. 

Mr. T. G. Elphinston, Publis Prosesutor 


‘for Sind, for the Crown. . 


. Mr. F, J. de Verteuil, for the Aeaused, 


. JUDGMENT.— Oa the 11th January 1919 
the Sub Divisional Magistrate, Shikarpur, 
issued an order to the publio forbidding 
persons from congregating іп sertain streets 
in Shikarpur for the purpose of buying and 
selling Russian Notes and thereby oausing 
an obstrustior. The acaused was alleged, 
to have disobayed this. ordet and was in 
eonseqneree ohallaned before the City 
Magistrate on 23rd January 1919 ander 
seotion 291 Indian Penal Oode, As 16 was 
obvious that in order £o впвовей оп а. oharge 
under sestion 251 16 was neaessary (o provea 
apesifio order to the person eharged, tho Publie 
Prosaoutor after three or four hearings applied 
for and obtained permission under section 494, 
Criminal Procedure Code to withdraw the ease. 

By virtue of sestion 421, Criminal Pro. 
sodure Code such an order amounted to an 
acquittal, 

: Subsequently, fresh  proesedings under 

seetions 188 and.290, Indian Pénal Code, 
were instituted. against the aseused before 
the Court of the ‘A’. Banch of Magistrates 
who ordered prosess to issue. 

Apparently, the reason why these preseed. . 
ings were not instituted before the City Magis. 
trate was that he was engaged inthe trial 
of another. oase and the Distriet Magistrate 
dirested the trial to bs before the Bensh 
Magistrates. 

"The asensed then applied to the Dia 


triet Magistrate for transfer of the oaa 
whieh was refused, He then made a 
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applisation’ to the learned Sessions Judge, 
Sukkur, praying that the order of the ‘A? 
Bench of Magistrates direating process to 
issue and thesummary trial of the oasa 
be quashed, He alleged various grounds 
in hisapplisatiop, viz., that one of the Magis- 
trates on the Bensh was his rival in business 
and two of them were dealers in Raussain 
Notes, that one of the Beneh would be called 
as & witness, that the mukhiyarkar was a 
Hyderabadi Amil like tbe  Inspeetor of 
Police in eharge of the proseedings, and 
that the applicant’ had made sharges of 
bribery and corruption against the Inspeotor 
whieh required an investigation whieh could 
not be held ina sase tried summarily. He 
also eontended that he had been asquitted 
under section 291, Indian Penal Code, and 
sould not, therefore, be tried again under 
sections 188 and 290, Indian Penal Code. 
The learned Sessions Judge has submitted 
the proceedings to this Court with a resom- 
mendation that the oase should be transfer- 
red to а atipendiary Magistrate to try in 
a regular manner. He does this appar. 
EM under section 438, Criminal Prosedure 
ade, PEEL. : : 
The Publis Proseentor for Sind informs us 
that the Distriet Magistrate strongly opposes 
the transfer. 
. Teonsider it regrettable.that there should 
be this divergonse of opinion between the 


learned Sessions Judge and the Distriet Ма-. 


gistrate whose duty it is, in the best interests 
of the district, to work in harmony. Never- 
theless, the Sessions Judge із empowered 


under Beotion 4:8, Criminal Proeedüra OCode,. 


to report the ease to usas he has done. 

. There appears to be no substance in the 
grounds set forth for в transfer. The Inspeetor 
. of Polise has been re placed by ancther 
and there*is now another mukhiyarkar 
attaehed tothe 'A' Bench of Magistrates, 
The Magistrate whom’ the asoused pro- 
poses. to call as witness need not sit 
on the Beneh, whieh ean form а .quorom 
without him. The ense in 
and oan be tried summarily and any 
allegations against the Inspesior of Polise 
ean be made the subjeet of a separate 
investigation or eharge against bim, More- 
оувг, only one of the Magistrates is в dealer 
in Russain Notes. 

. The more important question remains, whe- 
ther the acquittal under gestion 291, Indian 
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Penal Code, operates as а bar under 
seation 403, Criminal Рговедоте Code, to 
subsequent proceedings under sestions 188 
and 290; Indian Penal Code. We ean 
take notiee of this objection .of our own 
motion. "The prosecution ‘say that: section 
188, Indian Penal Code, requires sanetion 
aud that the City - Magistrate sould not have 
tried a sharge under that sestion as no Bans. 
tion had béen obtained, In my opinion, this 
is а fallacy, . If sanetion had’ been - ob» 
tained, the sharge under sestion 185 
eould have been tried by ihe. City 
Magistrate. It does not rest with the pross- 
eution to say whether a Court shall have 
I do nob agree with. 
the observations of the Jearned Judges .in 
Jisram Dankarji v. Emperor (1) to the effeat 
thata Court, whish ia otherwise sompotent 
to try the ase, is not a Court of aompetent- 
jurisdiction merely besanse ‘sanestion has 
not been obtained, Sestion 537, Criminal 
Prosedure Code, lays down вревібваПу that 
no finding passed by а Court of sompetant, 
jurisdistion shall be reversed or altered: 
onthe ground of any want cf, or irregu- 
larity in, any sanetion réquired by &eotion 
195, Criminal Prosedure Oode, . 1t is olear 
from the wording of the section that the 


‚ jurisdiction of the‘ Court is not dependent 


on the sanolion. lt is clear that ‘the City, 
Magisirate's- Court is a Court of sompatent 
jurigdistion to try an offense under sestion: 
1:8, Indian Penal Oode, althoügh, -no 
doubt, the City Magistrate would not take: 
sognizanee of the offenes until sanction had, 
been obtained. Nevertheless, the City Magis: : 
trate’s Court was а Court :°' eompstent : 
to try," - with the sanction, the offense uuder 
sesion 18%, within the meaning of asation 
403, Oriminal Prosedure Code. ed 
This is quite independent of the question ' 
whether sanction.can ba obtained at any 
time daring the trial, On that point I'express 
no opinion. ў eee eee, 
Now what wera the fasts here? Tae, 
prosecution charged the assused under gestion 
991, Indian Penal Coda, alleging thas he 
had been enjoined by tha, order of the | 
Sab Divisional Magistrate, Shikarpur, on ths 
llth January 1919, against eommitsing а 


- (1) 81 Ind. Gag, 354; 0 B, 07:17 Воз, Le Ñ. 3$1; 


` 16 Cx, Ly J, 701, 
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nuisanse and that he had repeated the 


nuisanes, Olearly, tha eharge sould not 
stand beeauge a sonviction under seation 


291 requires proof of а apesifis order 
addressed to the person eharged. Ав а 
matter of fast, оп the faota alleged by 


the proseoution, the оһагдев should have 
been under sestions 188 and 290, Indian 
Penal Code, The eharge under seetion 188 
. ean be sustoined on a general order. The 
saro, therefore, elearly falls under sestion 
437 (1) of Oriminal PFrosedure Code, as 
the facts were  eertain but the wrong 
sharge was based on them. At the trial 
before City Magistrate the авепвей might 
have been sonvieted on the fasts on charges 
under sestions 188 and 290, Indian Penal 
Code. He sannot now, by virtue of sestion 
403 (1), be subsequently tried on those 
eharges, 

Tt isto be noted that in Jicram Dankarjs v. 
Emperor (1) the user of the forged doeument 
whieh was the subjest-matter of the subse- 
‘quent oharge oseurred after the accused 
badalresdy been ebarged for abetment of 
forgery. 

Moreover, in that oase it was held that the 
‘offenses fell under seetion 235 (1), Oriminal 
Prosedure Code and, therefore, seotion 408 
(3) of that Code applied. 

1 am, therefore, of opinion that the pro- 
eoedings before the ‘A’ Bensh of Magistrates 
‘should be quashed. 
^" Baywonp, А. J. C, —This is a report by 
the Sessions Judge, Sukkur, under Beetion 
438, Criminal Prooedure Code, for the transfer 
of a ease under seations 1£8 and 290, Indian 
Penal Code, pending before the 'A' Boneh of 
Magistrates to a atipendiary Magistrate in 
the Sukkur  Distriot on eortain grounds 
mentioned in the report. The soneluding 
part of the Sessions Judge'a report is as 
follows: "I submit the ease tothe Court of 
the Judicial Commissioner with the finding 
that though proseedings should not be 
quashed on the ground of “autrefois acquit, 
a ease has been made out for hearing this 
ease in в regular manner, and in view of 
the grave sharges against Senior Polise 
Offeers and others it would he desirable 
that the ease should be tried by s sti- 
pendiary Magistrate", On assertaining the 
fasts of the ease, it appears that thera 
were good grounds for the eonsideration 
of the question whether the present oom- 
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plaiat egainat the assused under geetions 
188 and 290, Indian Penal Code, was not 
barred under sastion 403, Criminal Proeedura 
Code, by в withdrawal of the previous 
proesedings against him under seetion 291, 
Indian Penal Code, and the Publie Pro- 
sesutor and the Oounsel for the accused 
were ealed upon to argue this point. The 
fasts of the ease whieh hava been elisited 
from Counsel on either side may be stated 
as follows: The Distrist Magistrate, Sukkur, 
passed an order under seetion 144, Criminal 
Prosedure Code, for the prevention of a 
publis nuisanea eommitted by dealera in 
Russian Notes in а certain losality within 
his juarisdietion, Apparently, the order had 
not the desired effcet, as the nuisanes was 
repeated, with the resnlt that the Polise 
shallansd the aosused and others before the 
City Magistrate, Sukkur, for an offense 
under seation 291, Indian Penal Code, The 
ease was not proaeeded with, but after three 
or four adjournments the Publia Proseeutor of 
Sukkur, under instrustions from Distriot 
Magistrate, withdrew it under gention 494, 
Oriminal Prosedure Code, and; armed with 
a sanetion from him, filed a fresh eom- 
plaint on the same fasts before the “A” Bonoh 
of Magistrates under sestions 188 and 290, 
Indian Penal Code. After this eomplaint was 
filed, the assused applied to the Sessions 
Judge that the order of the Beneh direating 
рговевв to issue, and that the sase be tried 
summarily, be quashed and that a reeom. 
mendation to that effest be made to this 
Court. In this applieation the  assused 
stated that, as be had been acquitted of 
an offence under sestion 291, Indian Penal 
Code, he eonld not be tried again on the: 
same fasts in respest of offenses under 
seations 290 and 188, Indian Penal Code. 
‘We are informed that, eontemporaneously 
with the epplieation to the Sessions Judge, 
an application was made by the assused 
to the Distrist Magistrate for в transfer of 
this ease, but that the latter application 
was withdrawn probably on the ground 
of its being unnessssary, owing to the present 
report. 


Now, thongh the Sessions Judge has not 
asked us to quash the proesedings against 
the assused, yet, a» the  sonsequense of 
his report, the fasts of the ease are brought 


‘to our knowledge, we have jurisdietien . 
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‘under kestion 439, Criminal Frosedure 
" Qode, to stop further proseedings if we аге 
satisfied that they are barred. The first 
proseeding against the aesused under section 
291, Indian Penal Code, was based on an 
infringement of the order passed by the 
Distrist Magistrate under  sestion 144, 
Oriminal Proeedure Code. The withdrawal 
of these proeeedings by the Publio Pro. 
‘вевоќог under seation 494, Criminal Procedure 
‘Code, amounted to an aequittsl of the 
acsused under elause (b) of the вевіїор, as the 
offenee under section 291 being a summons» 
«ase, no charge against the accuced was 
necessary, 
The Publie Proseentor has argued that the 
Magistrate before whom the proceedings under 
‘section 291, Indian Penal Code, were pending 
and wboaequitted the aseused was not som- 
petent to try the aeeused for the offense under 
sestion 188, within the meaning of olause 
(4) to 'seation 403, Oriminal Prosedure Code, 
&s' no sanation for the proseeution of the 
agoused had been obtained, and his seeond 
argument is, that the facts involved in the 
eonsideration of the question whether the 
aeoused is guilty of an offense under seotion 
291 are different to those under sestion 
188, inasmiush as under the former gestion 
it is essential to a sussessfol prosesution, 
to show that the acsused had been personally 
enjoined not ta eontinues’ or repeat the 
nuisance, whereas under the latter, а 
proslamation to the publiseor a portion of 
the publie is sufficient; Agsording to his 
argument, therefore, the offense under sestion 
291 was distinct from that under sestion 
188, and, eonsequently, the aoquittal under 
the formér was no bar to the trial of the 
&ecused under the latter, under elause (2) to 
вавііоп 403. 


With regard to the first argument that 
the Oity Magistrate was not sompetent to 
try ‘the assused for an offense under section 
188 in the absense of the eanction, | it is 
important to consider what the words "eom. 
potent to try ” really sonnote, In Ganapathi 
Bhatta v. Emperor (2) it was held that 
the elause (4) to section 403 refers ‘to the 
aharaster and status of the Tribunal when 
jt refers to the  sompetenoy to try the 


(2) 19 Ind. Oas, 310; 86 M. 308; .24 М, Le J, 463; 
43 M.L T 860; 14 Or. И Je 214, 
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offensa, In my opinion, this eorreetly des. 
sribss the meaning to bs attashed to the 

words ''sompetent to try” and Illustrations 
(f) and (g) to the seetion do also bear 
out thia interpretation, In the same Mad- 
ras case 16 was held that sanetion under 


:sestion 195 was only a oondition presedent 


for institution of prooeeedings before a Tri- 
bunal, so that it із not a eondition of the 
eompeteney of the Tribunal. In, sonnestion , 
with this point it would be useful to refer 
to sestion 537, Criminal Prossdure Ocde. 
This seation provides tbat, subject to the 
provisions hereinbefore eontained, no finding, 
sentenee or order passed by в. Court of a 
compstent juriediotion shall be reversed or 
altered on account of the want of or any 
irregalarity in any sanotion required by 
&89tion 125, Oriminal Proosdura Code. 
The words  "eompetent jurisdiction” do, 
in my opinion, refer to the oharaster and 
status of the Oourt whish has desided the 
same, The restristion imposed by gestión 
537, not to reverse or alter a finding or 
order or sentenos on the, ground of. any 
арвепов of sanotion unless it has oaeasioned 
a failure of justies, alearly indisates that 
a Court may be of sompetent jurisdie- 
tion to try. a ease in the absense of 
any saustios, And, therefore, a sanstion 
is not a-sondition of the competency of the 
Tribunal, but only a oondition presedent 
for the institution of prossedings before a 
Tribunal The ease Ganapathi Bhatta v. 
Emperor. (2) was on the facta similar to the 
present sase, Sanetion was obtained by the 
somplainant to prosesute the aesused for 
an offense under section 211, Indian Penal 
Code, he was sonvisted but the eonyistion 
was quashed by the High Court in revi- 
sion on the ground that no offenee was 
eommitted under sestion 211, Indian Penal 
Code, but under section 182, for whieh no 
sanction had been granted, Oomplainant 
thereupon obtained sanetion to proseoute 
the a«sused under section 182, It was 
held that the proseontiou, was barred. by 
gestion 403, elause (1) and that sestion 403, 
elause (4), was not applieable to the ans, 
The Publio Proseeutor relied upon Jivram 
Dankarjí v. Emperor (1). In one important 
point this ease is distinguishable, as at the 
time when the aesused was on his trial 
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under ‘sestions 467 and 109, Indian Penal 
Code, there were no materials before the 
Conrt with respest to the offense under 
section 471, Indian Penal Code, for whioh 
he was subsequently plased on his trial and 
henes his previous &sqnittal was held to be 
no bar to the sesond trial In this ease, 
it was the opinion of the Court that the 
: Court whieh asquitted the aseused on a 
sharge of a abetment of forgery, was not 
competent to try the offences under section 
471 as at the time of the earlier trial no 
sanction for the proseantion under section 
472, had been given under sestion 195, 
Criminal Prosedure Code, and as the grant 
of sush а sanetion тав а sondition preses 
dent to the Court's jurisdistion to try the 
offense under seetion 471, without the 
sanction the Court was insompetent to 
undertake the proseention, With regard 
to the argument based on the sestion 537, 
Oriminal Prosedure Code, all that was said 
was that it would be relevant only if the 
prosesution under sestion 471 had resulted 
in a sonvistion, No doubt, it would be 
relevant only under those өігептчіапевя, 
but why has provision been made by seo- 
tion 537 for suring the want of sanetion 
if ап sesused is tried by a Court of som- 
petent ' jurisdietíon P If the want of a 
sanetion has not led to any failare of jus- 
tisa, the sonvietion of a person by a Court 
of sompstent jurisdietion is to he upheld, 
"Had it been an absolute bar, I fail to sss 
how it sould be condoned by sestion 537, 
Oriminal Proeedure Code. It із salso signi- 
fisant to remember that sestion 537, Crimi- 
nal Peossdure Code, only eures the want 
of sanction in those sasas whieh are covered 
by saetion 195, Criminal Prosedure Code. 
Mr, Elphinston also relied upon Em. 
psror v. Jiwan (3), that a Oourt is not a 
Court of sompatent jarisdistion unless а sans- 
tion has been obtained in those oases where 
sanstion is required. It is a desision of a 
Single Judge and I find on the perusal of 
the judgment that no refarenee is mada to 
gestion 537, Criminal Prosedure Oode olause 
(b), I must respeetfully state that I am not 
prepared to follow this judgment with 
regard to its interpretation of the words 
competent fo try” as used in sestion 403, 
Oriminal Prosedure Code. In the same 


(3) 27 Ind. Cas, 208; 87 А, 1 T, 
Or. L, J. 144, £ La i 
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volume, at page 110 [Qur Baksh Singh 
v. Kashi Ram (4)] there їз`а ease where 
a Sessions Court had set aside а eonvietion 
under section 182, Indian Penal Code, on 
the sole ground that the offenes, if any, 
whieh the appellants had sommitted was 
one under seetion 211, Indian Penal Code, 
and that no sanction for proseention under 
that sestion had been obtained. A Division 
Вәраћ in setting aside the order remarked 
as follows :—" Wa are both of opinion that 
the Sessions Judge was not justifisd in 
ignoring the provisions of seation 537, 
slause (b), Criminal Prosedure Code. There 
had been а eonvistion by a Court of som: 
petent jurisdietion, aud if there was any 
question as to sanetion, the provisions of 
seetion 537 sould have mst the ease." Tha 
words "Court of sompstent jurisdistion” have 
undoubtedly been used in the sams meaning 
as in Ganapatht Bhatia v, Emperor (2), as sou- 
noting the sharaeter aud statua of the trying 
Court, and, therefore, notwithstanding the 
absenee of sanstion, the Court was a Court 
"sompetent to try" within the meaning of 
sestion 403, elause (4), Criminal Prosedure 
Code. І may also refer tò King-Hmueror v. 
Rrishna Ayyar (5, where sastion 403, clause 
(4), is dissnssed and the words "eom. 
petent to try” explained, The prosesntion 
also relied on Tikzram Sakharam v. H.nperor 
(6), in support! of their sontention, bat 
I do not think this ease .applisable. At 
the first trial the aseused sould not be aon- 
visted under sestion 498, Indian Penal Code, 
a3 there was no somplaint by the husband. 
There is по similar provision in sestion 537, 
Criminal Prossdure Code, with regard to 
seation 199, Criminal Prosedure Oode, as 


‘there is іп regard to sestion 195, Oriminal 


Peossdure Code. It must bs remembered 
that ib is the .want of sanstion fequired by 
gestion 195 alone whieh is surable by sestion 
537 and that the absense of ths sanstion ra- 
quired by any other provision of law ean not be 
remedied, nor by any other express enastment 
for initiation of proseedings. I am, there. 
fore, of opinion that the City Magistrata in 
the present ease was a Court “sompatent to 
try" the offenses under sestions 188 and 290, 


(4) 27 Ind. Cas. 223; 87 A, 110; 18 A, L. J, 63; 16 
Cr. L. J. 169. 

(8) 24 M. 641; 2 Weir 458, 

(6, 30 Ind. Oas. 641; 17 Bom. L. В, 678; 16 Cr. 1, 
Ja 657. ; 
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Indian Penal Code, with whish the aeeused 
was subsequently eharged. 

With regard to the sesond argument 
advaneed on behalf of the Crown, it is 
essential to remember that when the se- 
eused was ehallaned under seation 291, Indian 
Penal Code, it was in respeetof the infringe- 
“ment of the order promulgated by the Dis- 
triot Magistrate under seetion 144, Criminal 
Prosedure Code. The prosecution under ses- 
tion 291 was elearly unsupportable in view of 
the admitted faet that the aesused had not 
been enjoined by any speeifía order to disson- 
tinue or not to repeat the nuisance. The main 


point, however, in issue before the trying . 


Odurt would have been, whether there was 
any infringement of the order under seetion 
144; and if this was held proved, the asoused 
eould have been eonvioted under gestion 188 
though not under seetion 291. Therefore, 
in terms of section 408, elause (1), the вовпвей 
eannot be tried again on the same facts for 
any other offense of whieh he might have 
been eonvicted under. sestion 237, Oriminal 
Prosedure Code, though not eharged with it. 
The evidensa that would have been led 
before the Magistrate to prove the offense 
under seation 188 wonld have bsen the same, 
and sestion 403, slause (1), elearly eontem- 
plates a ease of this deseription. 


І would, therefore, quash the proeeedinga 
against the aceused pending before the ‘A’ 
Вепећ of Magistrates under seetions 185 and 
290, Indian Penal Оойе. In view of this 
order it is unnecessary to dissuss the merits 
of the transfer application. Aa it has been 
argued before us, I shall eontent myself with 
saying that [ аш far from being convincad 
of the nesessity of any transfer of the sase. 
The divergense of opinion between the 
Distriet Magistrato and the Sessions Judga 
ia a matter of regret, but I am not disposed to 
think it was nesessary for the Sessions Judga 
to report under sestion 433, Oriminal Pro. 
eedure Code to the High Coart that the 
. ease should be transferred, the more so when 
he did not resommoend the queashing of pro- 
ecadings. If the aceused was eonvineed, 
asis said, that his applieation for transfer 
would meet with no sueoess before the 
Didtries Magistrate, he sould have easily 
applied to the High Oonrt supporting bis 
applisation by an affidavit. By the present 
gireumlo utory method of applying for & 
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transfer, he has esriainly dispensed . himself 
from the necessity of filing any affidavit. 


үг, C. As 


Proceedings quashed, 


CALOUTTA HIGH COURT, 
FULL BENCH. 

Еси, Benoa Rersrexos No. 1 oy 1920 iN 
Ormian Revision No. 767 er 1920. 
Desember 20, 1920. 

Present :—Sir Lanselot Sanderson, KT., 
- Ohief Justies, Justise Sir John Woodroffe, 

Kr., Justiee Sir Asutosh Mookerjee, Кт,, 
Mr. Justise Teunon and Mr, Justiee 
. Rishardson. 
KHETRA MOHAN DAS—PETITIONER 
versus 


EMPEROR—Oprosire Parry, 
Criminal Procedure Code (Act V of 1898), ss. 195, 
537—Sanction to prosecute not in force at date of trial 
—Conviction, legality of—Failure of justice, absence 
of. 


Where а person is sentenced upon conviction 
for an offence mentioned jin section 195 of 
the Criminal Procedure Code, the sentence is not’ 
liable to be reversed or altered on appeal, or 
revision, onthe ground that the sanction required 
by that section was not in force at the time when 
the prosecution was instituted, unless it is estab- 
lished that this has in fact occasioned a failure of 
justice within the meaning- of section 537 of the 
Criminal Procedure Code. [ p. 664, col, 2.] 

. FAOTS appear from the following Order 
of Rsferenee made by Sanderson, О, Ј,, and 
Mookerjee, J:;— · 

“The fasts material for the elueidation 
of the question of law raised befora us 
are not in sontroversy and may be briefly 
stated. ; 

"On the Sth April 1919 the Munsif of 
Habiganj granted sanstion under sestion 195 
of the Oriminal Proesdure Code to Abbas 
the somplainant, to  prosesute the 
petitioner, Khetra' Mohun Das, for offenees 
under sections 181 and 193 of the Indian 
Penal Code. The proseention was not 
instibtgted till the 2nd January 1920, that 


‘extend the time, 
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is, after the expiry: of the period of six 
months mentioned in sestion 195 (6) of 
the Oriminal:Prosedure Code. Ав no order 
had been obtained from this Court to 
the sanetion must Бә 
deemed to have lapsed before that date. 
No objection, however, was taken on behalf 
of the aesused who pleaded guilty, was 


- eonvisted under section 181 of the Indian 


IS 


‘and to pay a fine of Rs, 20, 
“to undergo 


Penal Code, and was sentensed to undergo 
rigorous imprisonment for three months 
in default 
rigorous imprisonment for 
another month. An appeal was preferred 
to ‘the Sessions Judge of Sylhet, who 
dismissed the appeal on the ground that 
the ‘sentence awarded was neither illegal 
nor excessive. On the applieation of the 
aesused, the present Rule was granted on 
the ground that the Court below had no 
jurisdietion to take  sognizanee of the 
complaint, as the sanetion was not in force 
on the date of somplaint. In support of 
the Rule, relianee has been plaeed upon 
the ease of Raj Ohunder Masumdar v. (бошт 
Ohunder Mosumdar (1), where it was held 
that the provisions of sestion 537 of the 
Oriminal Prosedure Code were not in» 
tended to override the provisions of ses- 
tion 195. In the ease of Abdur Rahman, 
In the matter of (2) a doubt was expressed 
as to the sorrastness of this view, and the 
eontrary opinion was astually adopted in 
Sunder Dasadh v, Ssial Mahto (8). The 
daeision in Raj Ohunder Mosumdar v. Gour 
Ohundsr Mozumdar (1) has been dissented 
from in Madras | Ismail. Rowther v. Shunmuga- 
velu Nadan (4) snd Perumalla Nayudu 
v. Emperor (5)] and also in Allahabad 
Mangar Ram v. Behari (6), King Emperor 
v. Pancham (7)]. We assordingly refer 
the following question for desision by a 
Fall Boneh :— 


(1) 22 О. 176; 11 Ind. Deo. (м. s.) 1 


(2) Mas 839; 4 О, W. N. 656; 14 Ta. Deo. (м, в.) 


649 (Р. B 
(3) 98 C) 217 at p. 220; 6 0. W. N. 291. 
(4) 29 М, 149; 3 Ог. І, J. 419. 
(5) 31M. 80; 17 M. L. J. 683; 2 M. L. Т, 493; 6 
` Cre. L. J, 382, 
NE 18 A. 868; A. W. N. (1898) 113; 8 Ind, Dec. 


)94 
(7) 4. W. N. (1901) 151, 
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" Where a person has been ‘sentenced, 
upon а sonvistion for an offense mentioned 
in seation 195 of the Oriminal Prosedure 
Code, is the sentenes liable to be reversed 
or altered on appeal or revision on the 
ground. that the sanetion required by 
Bestion 195 was not in fores at the time 


-when the prosesntion was instituted, unless 


ig ia established that this has in fast 
oseasioned a failure of justice within tha 
meaning of seetion 537 of the Criminal Pro. 
cedure Code?” 


. Baba Panchanan Ghose, for tha Peti. 


tioner, 


JUDGMENT. 

Sanpzrson, О. J.—In this rəferenoa the 
material fasts, whish 16 is necessary for ma 
to state for the purpose of my judgment, 
are веў out at the beginning of the refer- 
ense, and they are follows. Oa the 8th 
April 1919 the Мопві of Habigunj grantod 
sanetion under sestion 195 of the Criminal 
Procedure Oode to Abbas Ali, the eomplain- 
ant, to prosssute the petitioner, Khetra 
Mohan Das, for offenoss under sestions 181 
and 193.0# the Indian Penal Code. Tha 
proseeution was not instituted till the 2nd 
January 1920, that is, after the expiry of 
the period of six months mentioned in seatíon 
195 (6) of the Criminal Prossdure Code, 
As no order had been obtained from this 
Court to extend the time, the sanotion 
must be deemed to have lapsed before that 
date. No objestion, however, was taken on 
behalf of the assused who pleaded guilty, 
and who was sonvisted under sestion 181 
of the Indian Penal Code, and was sentens- 
ed to undergo rigorous imprisonment for 
thres months aud to рву а бпе of Rs, 20, 
in default to undergo rigorous imprisonment 
for another month, Anappeal was prefer. 
red to the Sessions Judge of Sylhet, who 
dismissed the appeal on the ground that 
the sentenee awarded was neither illegal 
nor exoessive, Оз the applieation of the 
nsseuaed, the present Rale was granted on 
the ground that the Court below had no 
jurisdiction to taka oognizanas of the som- 
plaint, as the sanction was not in fores on tha 
date of complaint, 

The Role was granted on the authority of 
the ease, Ra) Obunder Mozwmndar v, Gour 
Qhyunder Mosumisr (1), In that ease the 
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Banetion ' whieh: had been granted under 
gestion 195 of the Code of Criminal Prossdure 
-was no longer in forse, as the limit of six 
months provided by that seetion had expired 
before the somméement of the proseention. 
The judgment of the learned Ohief Justiee 
and Mr, Justiee Beverly, dealing with sestion 
537 of the Code, was.as follows: "Mr, Leith has 
drawn our attention to the provisions of see- 
tion 537 of the Code but thet sestion ia ex. 
pressly made ‘subject to the provisions 
seontained, and we  sannot, therefore, 
suppose that it’ was intended to override the 
provisions of sestion-195.” The learned Vakil, 
who has argued this sase on behalf of the 
aceused, has asked us fo interpret that 
judgment as applicable to the partieular 
faets of the ense whieh the learned Judges 
were eonsidering, and his argument has 
proéeeded upon the basis that, although 
sestion 537 (b) would apply to a ease 
where no sanetion had ever been granted, 

` it would not apply to a ease where sanstion 
had been granted, but the sanation had 
lapsed before the proseedings were eom. 
meneed. In my opinion the words of the 
jndgment, whish I have quoted, are wide 
enough to sover both eases, the sase where: 
no sS&netion has been granted and the ease 
where sanction has been granted, and bas 
lapsed before the prossedings begar, and 
the question is whether we are prepared to 
follow that deeision, It was pointed out in 
the reference that that desision has been 
questioned ina eonsiderable number of enses 
both in the Madras High Court and the 
Allahabad High Court, and a sontrary 
opinion was adopted in one вакв in this 
Court, Sunder Dasadh v. Sttal Mahto (3) 
where Mr. Justiee Prinsep. in delivering 
judgment said as follows: "No doubt sans- 
tion to the prosesution should have been 
given before the Magistrate took sogni. 
ganae of that offenee, but unless the want 
ofsush sanetion har, in fast, ossasioned a 
failure of justise (seation 587, Code of Crimi- 
nal Procedure), the convietion is not bad only 
on that впвесопё In one of the osscs 
which was desided by the Madras High 
Court, Perumalla Nayudu v. Emperor (5), 
the learned Judges in delivering judgment 
said this: “The words ‘subject to the 
provisions hereinbefore contained,’ whieh 
ossur - at the beginning of seation 537, 
sannot be eonstrued in sueh a wey as to 
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nullify the express provision of the latter 
part of the seetion, whieh in elause (b) 
enasts that no sentenss passed by a Court 
of eompetent jurisdistion shall be reversed on 
appeal for want of any sanetion required 
by sestion 195." To this should be added 
"nnless sueh want has in fast ossasioned 
в failure of  justies In my judgment; 
without expressing any opinion as to whe- 
ther the words “subjest to ‘the provisions 
hereinbefore sontained” refer to the provi- 
sions contained in any previous part of the 
Code or whether they refer only to’ the 
provisions sontained in Ohapter XLV, they 
eannot be sonstrued in:suah а manner as 
to nullify the express provisions of sestion 
537 (b). Oonsequently, in my judgment, 
seetion 537 (b) applies just as mueh toa 
ease in which sanetion has been granted 
under section 195 and the sanetion has 
lapsed owing to the period of six months 
having expired before the commensement 
of the proeeedings, as it does to a ease in 
whieh no sanetion has been granted at all. 
In my judgment,in this ease there was, on 
the date of the institution of the proseedings, 
a want of sanetion, Consequently, I answer 
the question whieh bas been referred to 
this Beneh in this way; where a person has 
been senteneed upon а oonviction for dn 
offenee mentioned in seetion 195 of the 
Oriminal Prosedure Code, the sentenee is 
not liable to be reversed or altered on 
appeal, or revision, on the ground that the 
sanetion required by sestion 195 was not in 
forse at the time when the prosesution was 
instituted, unless it is established that this 
has in fact oscasioned a failure of justise 
within the meaning of sestion 537 of the 
Oriminal Procedure Code. My learned 
brother, Mr, Justise Woodroffe, drew my 
attention to the faet that my learned brother, 
Mr. Justise Mookerjee, and I did not express- 
ly find that there was no failure of justice 
in this ease. In that view it is desirable to 
point ont that the aseused person, when he 
was charged with the offenee, pleaded guilty: 
and,inthe explanation whieh the learned 
Magistrate has submitted in answer to the 
Rule, he said this: "The aesused cannot say 
that he has been unfairly affested in his 
defenee on the merits, віпве he pleaded guilty, 
in unmistakable terma and prayed for merey,”” 
Consequently, in my judgment, there has мер 
no failure of justice, ` 


Vel. LXVI) 
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Woopnorzz, J.—My answer to the question 
referred to us is in the negative,and J hold 
also that there hàs ‘been no failure of 
justice. І 


-Mooxarsex, J.—l agree with the learned: 


Ohief Justice. 


Тесхон, J,—I also agree with the learned’ 


Chief Justiea. 


Ricaarpsox, J,—I also argae with d 
- learned Chief Justiee, ` 
Ү.С, А, 


Order accordingly, 


LOWER BURMA OHIEF COURT. 
Oriminat Revision No. 179B or 1921, 
July 12, 1921. 
` ‘Present : :— Ме, Juatios Maung Kin, 
NAN MA MYA— Ассовкр 
versus 


EMPEROR—Oprosire Parry. 
Burma Excise Act (V of 1917), ss, 12 (05, 30 (d)— 
Yeast balls, possession of —Offence. 


‘Yeast balls are not excisable articles, but as they 


are materials for the manufacture of an excisable’ 
article, namely, Jiquor, the possession of them is 


prohibited by section 12 (c) ofthe Burma Excise 
Act, and is made punishable under section 80 (d) of 
that Act, 

Referenes made under sestion 438, Oriminal 
Prosedure Code, by the District Magistrate, 
Thaton, recommending the aentenea of 
Township Magistrate, Pa-an, be set aside. 

JUDGMENT,—The question is, whether 
the possession of yeast balls is punishable 
under the present Exoise Aet. 

In Queen.Empres v. Ngu Lu Gale (1), 
it was held that yeast balls were not 
intoxisating drugs as defined in elause (A) of 
seation 3 of the old Exeise Ast and that 


they were not spirit or fermented liquor 


either. 

Yeast balls are balls of flour soaked: in 
the sap or juises of different planta, such 
as toddy-tree roots, kaing.grass roots, and 
sosoanut roots, and a little 
and when they are mixed with rioe water 

(1) 8. J. LB. 571. : Е 
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or jaggery, after three days ог so there 
results a ferment as yeast, whioh is used 
only for the manufasturs of liquor and 
nothing else, | 

Seetion 12 (c) of the present Exeise 
Ast says that no person shal} use, keep 
or have in his possession any materials, 
or apparatus whatsoever for the purpose 
of manufaetnring any exeisable artiele. 

Yeast balls are materials for the purpose 
of mannfaeturing liquor and доог is an 
éxeisable artiele. Possession of them is, 
therefore, prohibitad by zeotion 12 (c). 

The Diatris& Magistrate in hia order of 
reference says he sonsiders that yeast balls 
do not eome within the definition of 
exeisable article and that, in view of the 
ease above sited, the sonviation was wrong. 
Subsequently he wrote to say that his 
opinion was wrong and that he had over. 
looked gestion 12 (c) of the Exaeise Ast. 

The law a8 regards yeast balls may be 
stated thus : — Yeast balls are not exeisable 
articles but as they are materials for 
the manufasture of an oexoisable artiele, 
namely, liquor, the possession of them is 
prohibited by seotion 12 (c) and made 
тае under eestion 30 (d) of the 

ot. 

The sonviction in this ease was under 
seotion 30 (a). It should have been under 
gestion 30 (d). 

The оазе above eited is obsoleto, 
the papers. 

"WGA. 


Return 


Order accordingly, 


an 


NAGPUR JUDICIAL COMMISSIONER'S 
: COURT. 
OgrumAL Арриа, No, 50 or 1922, 
April 3, 1922, 
Present: — Mr. Hallifax, A.J. О, 
JAIPAL KUNBI-—AocGUSED—APPELLANT 
versus 


EMPHROR—Oppoasire Parry, 
- Penal Code (Act XLV of 1860), ss. 96, 99, 100, 800, 
802, 804, 826—Lathi blow in a melee —Natural and. 
probable consequences—Fracture of skull—Qommon 
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-dntention—Guil& of all taking part—Actual conse. 


. quences alao provable amd: natural—Person/ retiring- 


from the assault after first blow—Intention--Guilt— 
Right of private defence—Defence -of master—Assault 
by Mahar tenant on Rajput Zemindar—Assault by 
followers of Zemindars whether under grave and 
sudden provocation. 


Having regard to the great frequency with whioh 
a lathi, used in a melee, lights on the head even 
though not specially aimed at it, and the still higher 
percentage of cases in which a blow on the head 
with a latki results în the death of the victim from 
a fractured skull, it would be contradictory to say 
that a person taking part in an assault with lathes 
does intend to break the victim’s arm orleg but 
. does not intend to’ break his skull, an injury which 
is undoubtedly sufficient in the ordinary course of 
nature to cause death.. [p. 669, coL 1.] : 

. Every sane person of the age of discretion is 
presumed to intend the natural and probable oon. 
sequences of his own acts. [p. 669, col. 2.] 

In deciding what are the natural and probable con- 
sequences of an act, it must be presumed that every 
actual consequence is a natural and probable 
consequence unless and until the contrary is 
affirmatively shown. [p. 689, col. 2.] 

Tf a man strikes another with a light stick and then 
retires from the assault before the general assault 
begins and the lathis of others begin their work he 
can be said to have taken no part in the common 
intention of others, Гр: 689, col. 2.] Á 

Under section 100 and section 96 of the Indian 
Penal Code an accused cannot be considered to 

‘have committed any offence, even in intentionally 
killing & person, while acting in his right of private 
defence if he has kept within the limits prescribed 
by section 99'of the Oode, i. e, if the assault could 
not be prevented by anything short of killing. 
[р. 670, col. 1.] ae ў 

If some persons were acting in the exercise of 
their right to defend their master against what 
was certainly a murderous assault, and, with such 
care and attention as was humanly possible at the 
moment and in the circumstances, believing that 
they- could not protect their master from that 
assault otherwise than by striking the deceased 
with lathis, even at the imminent risk of hitting 
him and cracking his skull, their acts amply 
satisfy the conditions required to bring them 
within the terms of the second Exception to the 
definition of murder in section 800 of the Indian 
Penal Code. [р •670, col. 1.] AN 

An assault by a Mahar tenant on a Rajput 
Zemindar, even if it had not been likely to result in 
anything worse than grievous hurt, would undoubted- 
ly give very grave provocation to the Zemindar's 
followers, quite sufficient to deprive ordinary men 
of their self-control and if they suddenly and 
immediately assault the tenant it must be held that 
they acted while they were still under the full 
influence of the passion engendered by the pro- 
vocation, [p. 670, cols, 1 & 2] : 


Appeal against the finding and sentense 
of the Sessions Judge, Bhandara, in Sessions 


Trial of 1921, desided оп the 20th Decom- 


„Ђер 1921... 
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, Mr. М, B; Niyogi, for the Appellant, 7 

Mr. S. В. Pandii, for the Orown, ` ; 

JUDGMENT.—The appellant, . Jaipal 
Kunbi, along with three others, of whom twa 
are ealled Chhatris and the other. ‘as в 
Rajput, though all three seem to be of the 
same easte, has been eonvieted by the Ses. 
sions Judge of Bhandara of voluntarily 
sausing grievous hurt with a dangerous 
weapon, and eaeh of the four has been 
sentensed to rigorous imprisonment for five 
ysars, Тһе employer of all four of them, 
Dilen Singh Ohhatri, a Malguear or Mokast 
of some substanse, waa tried along with 
them and acquitted. Jaipal Kunbi alone 
has appealed, It must be remembered, in 
the бгвё plase, that the appellant was the 
Zemindar’s Diwanji or manager in the 
village in whieh the assault tock plaée, and 
not one of his Rajput body guard of elub. 
men or "lathials", Also, he was not armed 
with a Jathi”, as they were ; if he had a аак 
atall it was nothing more than what is 
ordinarily known as a walking-stisk. 

(2) Mangia, whose deposition as-resorded 
by the Oommitting Magistrate was read in 
evidence in the Sessiona Court as he died in 
the interval between the enquiry and the 
tria], gave no deseription of the stieks he 
raw used by the aesused. He mentioned. 
the lath? earried by Nandan Singh when he 
first saw him in the village and'the lathi 
carried by deseased Mithia and, in saying 
where the various blows hit after giving 
other details of the assault, he said that 
Nandan Singh’s lakri strue& Mithia on the 
hand. Beyond this he is not regorded as 
having mentioned stieks at all, though the 
blows of whioh he speaks must have been 
strusk with stiaks, Kodia (P. W. No. 1) 
says each of the three Rajputs had в lathi 
of a man’s height, but "Jaipal oarried hia 
stiek of Dhaman wood 2i eubits in length”. 
He also speaks of it later as a danda. 
Lakshia (P. W. No, 2) makes no differenee 
between the four stieks,speaking of all of them 
as stieks or lathis. He was apparently not 
questioned about the matter, though for some 
reason be was asked to givea fairly exact. 
deseription of the length and thickness of 
the stick with whieh Mithia threatened the 
Zemindar, Bhikia (P. W. No. 3) says he 
was “ata distanea of five or six bandAis", 
whieh would probably be something over а 
hundred yards; though his own. estimate is 
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sixty only, and “saw that Mithia was being 
beaten with lathis by the four soaused, 
Nandan Singh, Bhagwan Singh, Jaipal and 
Dashrath Singh.” 16 is elear then that 
Jaipal had only an ordinary walking.stiok, 


very: little if at all over three feet in 
length, | , 
8. The evidenee of the astual incidents 


of the assault is to be found in the de- 
positions of the same four witnesses. . With 
the greatest diffisulty, I have desiphered 
the following passage from the resord of 
Mangia’s deposition: "Mokashi stood aside... 
The four aseused who were there assaulted 
and the first blow was dealt by Dashrath 
Singh, then the new Sipahi (aeeused No, 3) 
dealt a blow, then Bhagwan Singh, then the 
Kunbi Diwanji (aseused No. 5) dealt a ‘blow. 
The blows hit on the shoulder-blade on 
the ribs and on the arms, The new 
Bipahi's lakadi hit on the hand of Mithia. 


Mithia fell down and the four asoused went’ 


on desling blows to him. Bhagwan Singh 
and the Kunbi Diwanjieach dealt one blow. 
Dashrath Singh and, new Sipahi dealt two 
blows eash”, I do not guarantee the aeeuraey 


of this transeript but I believe it to bs what 


the learned Magistrate meant to write. 


(4). Kodia (P. W. No. 1), after saying 


that Dilan Singh called upon Dashrath 
Singh and Bhagwan Singh to lay Mithia 
out (suto sale ko), sontinued as follows: "On 
this Dashrath Singh hit Mithya with a 
latht whieh fell on the fingers of the left 
hand of my father as he raised his hand. 
Bhagwan Singh then ran and dealt a blow 
with a lath? on the left shoulder-blade of my 
father, Jaipal aeeused after this ran and 
dealt a blow with his danda on the head of 
my father, My father on reseiving this blow 
began to  streteh out his eyes. Then 
Nandan Singh, ascused, who was keeping me 
under restraint same up and dealt a blow 
on the upper part of the arm near the 
elbow of my father’s left arm, On reasiv- 
ing this stroke my father whirled round 
and fell down on the ground. My father 
fell fat on his bask, After he fell down 
all the four aseused who had lathis. dealt 
one or two blows eaeh at my father." 
The words; "My father on reseiving this 
blow began to streteh out his eyes" are 
probably a translation of an expression 
meaning that his eye balls protruded or, 
to use а sommon English phrase, his eyes 
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started out of his head. It is to be noted 
that this witness speaks of four blows 
strusk before Mithia fell down, and ore 
or two by each of the four assailants after 
he fell. — 

(5) Lakshia (P. W. No.) gives the follow- 
ing deseription of the ineident: “The four 
persons Dashrath Singh, Nandan Singh 
Bhagwan Singh and Jaipal, eommensed 
beating Mithia with Јаз whieh they had 
in their hands, Assoon as Dashrath Singh 
reseived the blow he raised his lathi and 
gave a blow with it whieh fell on Mithia’s 
bask, Mithia got down the embankment 
after his Гай fell on Dashrath Singh 
Nandan Singh then raised his lathi and 
gave % blow whish fell on the hand cf 
Mithia below the elbow. He again raised 
his Тайм and dealt another blow whieh 
fell on Mithia’s head on the left sida 
Bhagwan Singh than ran and gave a blow 
whieh fell on Mithia’s left hand fingers 
Jaipal then raised his lath and gave E 
blow with it on Mithia'as waist, Mithia 
did not fall down yet. Nandan Singh after 
this dealt a third blow on Mithia’s rib 
whieh eaused him to fall down, After 
Mithia fell down Nandan Singh gave two 
sueeessive blows with his lathi.” Bhikia (P 
W. No. 8), as has already been observed, 
was at least Sixty yards away, and he 
says: І saw from the plase where I 
stood that Mithia was being baaten with 
lathit by the four nesused Nandan Singh 
Bhagwan Singh, Jaipal and Dashrath Singh. 
I eannot narrate the details aa to the 
number of blows given by each of the 
four assumed above-named and as to the 
plases on Mithia’s body on whish eash 
stroke fell, Bat I observed that after 
Mithia fell down, Dashrath Singh, aesused 
gave two sussessive blows of his laths. 
After Mithia fell down, one exsopt 
E Singh hit him." Р 

6) Now, it appears from the d iti 
of the Sab-Assistant Sargeon who nod 
Mithia on his admission to hospital on 
the same dag, and of the Civil Surgeon 
who made a post mortem examination of 
his body when he died three days later 
that he was not struek more than three 
times on the baek of the left hand on 
the left forearm and on the left side of 
the head. There may, of sourse, have been 
other blows whioh left no mark bat they 
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mat, for that reason, have been very 
light and eould not have been struek with 
a- heavy lathi of the kind earried Бу 
the three Rajput aesused, and also there 
eapnoí have been more than one or two 
of them in an attack of the kind desoribed 
by the witnesses. If there was any blow 
of this kind it must have been dealt with 
the walking: stick sarried by the appellant, 
Jaipal, as nobody else in all the eompany 
had a ctisk of any sori, The Civil 
Surgeon does not appear to have been 
asked if the extensive fracturing of the 
skull воша have been due to more than 
one blow, though here, again, I hava to 
speak with caution as an answer to sush 
& question may appear in some of the 
more illegible parts of the resord of, his 
deposition. The nature of the fractures, 
however, are euch as sould be saused by 
a sinlge blow, though it would have to 
be a very heavy one, But the description 
given by both medieal witnesses of the 
single eontusion on the left side of the 
‘head makes it praüetieally eertain that one 
plow only was struok. 

(7) It is, in the next plase, perfestly 
slear that Mithia was not struek after he 
fell. In deseribing the attask up to that 
point Mangia and Kodia both say he reeeived 
one blow from eash of the four a&esused who 
were eonviated, though they differ entirely as 
to the order in whioh the accused strusk 
and tbe parts of Mithia’s body on which tteir 
blows fell. Lakebia makes it віх blows, 
and differs further from both Mangia and 
Kodia in the order in whieh they were 
struek and the parts they hit. Bhikia also 
makes it at least four blows but does not 
give details. The-four witnessss are then 
agreed that he was siruek at least four 
times before be fell, and by eash of the 
four seoused, one witness only assigning 
two extra blows to Nandan Singh. This 
useounts eompletely for the three son. 
tueions found on his body and а possible 
fourth lighter blow which made no mark. 
Some at least, if not all, of the blows 
wtruek after Mithia fell would be sertain 
to be severe enough to leavea bruise; but 
there is no sign of anything of the sort. 
It is also a priori improbable that, in a 
‘sudden attaek made without any sonseious 
desire to eause even grievous hurt, the 
assailants- wopld not be frightened into 
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desisting when their vistin: fell senseless. 
That they did so here is further slear from 
the contradietory and vague eharaeter of 
the avidenes in regard fo the blows struek 
after Mithia fell. Mangia, Kodia and Lak- 
shia tell us whish of the assused 'struek 
eash blow they saw before he fell and the 
order in whieh they did so, and · Kodia 
and Wakshia tell us exastly on what part 
of Mithia’s body eash of ‘these blows 
slighted. But in deseribing what happened 
after he fell Mangia saya, in a ‘general 
sort of way, that Dashrath Singh and 
Nandan Singh gave him two blows eash 
and Bhagwan Singh and Jaipal gave him 
ons eash, Kodia says, in a still more gene- 
ral manner, that all four gava him one or 
two each, Lakehia says that Nandan singh 
alons hib him and he did so twies, and 
Bhikia, who gives no details of the blows 
strusk while he was standing, says that 
as he' lay nobody hit him but Dashrath 
Singh and he did so twice, 

(8) The only possible finding on this’ 
evidense ia, that after he fell nobody hit 
Mithia at all, and before he fell he was 
strusk three times with a Та and 
possibly also reesived one or more blows 
with a lighter weapon. Now, I do nof 
think the fast that the four eye - witnesses 
foolishly attempt to deseribs eash blow, 
and naturally oontradist eaah other, even 
suggests that there is any untrath in the 
statement of allof them that each of thd 
four acmsed did take part in the вве 
on Mithia and did hit him with bia atiak 
at least onee. Not one of them has any 
motive for dragging in the name of any 
member of the party whom he did not sed 
aetually using his stiok on Mithia, If there 
had been an attempt to do this, the sesond 
Diwanji Nandlal would have been impli- 
sated as well, and the omission of his 
name is a very strong indication, indeed, 
that these witnesses dra telling the truth 
when they say Jaipal also strusk Mithia. 
It would, indesd, be the natural thing for 
him to do in the sireumstanses. I find, 
therefore, that one of the three blows of 
which the marka were observed when 
Mithia was taken io the hospital was 
strnek by each of the threas Rajput asaused, 
Bhagwan Singh, Nandan Singh and Dash: 
rath Singh with his lathi, and that 
Jaipal Kunbi also straeck him with: bis 
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walking-atick in the sourse of the same 
assault, but not hard enough to leave а mark 
on his body- 

(9) As to the offence sonstituted by the 
aats found proved, the learned Judges 
deeision seems to be as follows. Jt is not 
proved whish of the aesuaed strusk the 
‘fatal blow on the head. Therefore, each 
of them muit be treated as if he had not 
“strack that blow but had merely taken 
part inthe assault. For esoh of them wa 
have ihen to find what was the intention 
eommon to him and the others, inoluding 
that other who did strike the fatal blow. 
"Tt eannot be said that any of them who 
‘did not hit Mithia on the head had any 
„intention of killing him or any knowledge 
that, one of the others would hit him on 
the head and kill bim. But having regard 


to the nature of the weapons they used, 


we oan reasonably infer that they 
all intended that ‘grievous hurt should be 
‘eadned to him. "They are all, therefore, 
' guilty of voluntarily eausing grievous hurt 
with a dangerous weapon and punishable 
under gestion 326 of the Indian Penal 
' Оов. 

(10) The léartied Judge has mentioned 
| the entes of Emiperor v. Bhola Singh (1) and 
Ohandan Singh v. Emperor (2). If ‘there 
‘are any applicable prinsiples there laid down 
‘whieh are not in eonsonanse with the two 
very ‘simple and, so it seems to me, incontro. 
' vértible prinsiples enunciated by Ismay, J. O., 
in Jhagru Gond v. Emperor (3), the learned 
' Judge was bound to disregard them, as I'am. 
And, having regard to the great frequensy 
with which a lathi, used in a melee, lights 
on the head even thorgh not spesially aimed 
‘et it, and the still higher persentage of 
_@ases in whioh a blow on the head witha 
"Зай results in the death of the victim 
fróm в fraetured skull; it seems to me aontra- 
; dielory to say that a person taking part 
in ‘an assault with loíhis does intend to 
break the vistim’s arm or leg but does not 
“intend to break his skull, an injury whieh 
is undoubtedly suffisiont in the ordinary 
' gourse’of nature'to eause death. 


'BOr.L 


s (2) 84.0 Cas. 438; 40 A, 103; 16 A. D, J. 11; 19 
(Ort. J. 1 


(8) Их, p Е, 134 2 On 17, 146, 


(1) t ies 282; А. W, М. (1907) 5l; 4 A, Ls J. 207; . 
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(11) Bat these matters do not now 
require discussion. The two principles laid 
down in Jhagru Gond's case (3) are there, 

1. Every sana person of the age of 
dissretion is presumed to intend the natural 


and probable sonsequenees of his own 
aots, 
2. In deoiding what are the natural and 


probable sonsequenses of an ast, we must 


presume that every astual eonsequense i8 а 


unless 
affirmatively 


natural and probable sonsequense 
and until the воцёгдгу is 
shown. 

An actual consequence of the joint assault 


‘on Mithia was that a blow from a lathi 


‘that hs died. 
‘aud probable 


‘then primarily murder, 


fell on his head and broke his skull so 
That was, therefore, a natural 
consequenss of that joint 
attask, for the sontrary has not been even 
suggested. Indeed, it seems to me that the 
frequenay of this result by itself provas 
it to be the natural and probable вор. 
sequenes of belabouring а man with a lati¢ 
anywhere above the waist so that there is 
imminent danger of a blow lighting on his 
head. We must presume, therefore, that 
every man who took part in that assault 
intended to eause the death of Mithia, 
The offence eash of them committed was 
Jaipal haa not 
been shown to have etruek Mithia with hia 


'lighter stiek and then retired from the 


assault before the general assault began and 
the lathis of the others were flying round hia 
head and shoulders, whieh is the only oire 
eumstanse І ean imagine that would prove 


“him to have had no part in the sommon 


intention of those others. 
(12) But one of the most important pointa 


'in the whole ease has been left entirely out 


of sonsideration throughont, 
argument of the appeal, 


in the 
is the 


even 
That 


, matter of the acensed having aeted in the 


exereise of the right of Private defence, 


' When Mithia aimed a blow at Dilan Singh 
whish the latter avoided, bis followers must 


have felt eertain that he would hit him 
again’ with it unless they prevented him 
whieh he undoubtedly would have’ done. 


" Now, if we presume that the пововей knew 


that a blow with one of their own lafhía 
would in all probability eause grievous hurt, 
we must presume that they knew that 
Mithia’s Гаї would hava the same, effect, 


‘Indeed, by applying the prineiples stated 
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in Jhagru Gond's case (3) it has already 
been shown that the death of the vistim 
is a natural and probable result of any- 
thing like a eareless hammering with a 
lathi, and there is no indisation that Mithia 
was taking any partisular ваге to avoid 
Dilan Singh's head. If Mithie'a blow or 
any other blow that he was allowed to 
deliver had fallen on Dilan Singh's head 
and killed him as Mithia himself was killed, 
Mithia would certainly have been guilty 
of murder, The assault of Mithia on Dilan 
Singh was, therefore, sueh an assault as might 
. reasonably, and in fast probably, did, eause 
au apprehension in himself and his followers 
that the death of Dilan Singh would bs the 
eonsequeueo. of it if it were not prevented. 

(13) In these sireumstaness, under seotion 
100 and section 96 of the Indian Penal Oode 
the acsused would have sommitted no offence 
in intentionally killing Mithia, if they had 
kept within the limits preseribed by sestion 
99 of that Code, that ia to say, if the assaalt 
eould not be prevented by anything short 
of killing Mithia, Tt is, however, elear that 
the assault could have been prevented by a 
"blow or two whioh would have eaused no 
more than simple hurt, if not indeed by 
threatening the man with lathis without 
aetually striking Him, In killing him the 
aesused undoubtedly used mush more fores 
than was nesdssary for the purpose of 
defending the person of their master. But 
they were asting in the exereisa of their 
right to defend their master against what 
was certainly a murderous assault, and, with 
such sare and attention as was hamanly 
possible at the moment and in the sireum. 
síanees, they did believe that they sould 
not protest their master from that assault 
otherwise than by atriking Mithia with 
their lathis, even at the imminent risk 
of hitting hime on the head and eraeking 
his skull. Their aots then amply satisfy the 
sonditions required to bring them within the 
terms of the second Exseption to the definition 
of murder in gestion 300 of the Indian Penal 
Oode. . 

(14) There is also another matter whieh 
undoubtedly takes the intentional killing of 
Mithia out of sestion 302 of the Indian Penal 
'Oode and makes the offense one punishable 
under section 304, The assault by the 
Mahar tenants on the Rajput ` Zemindar, 
'eyon if- it has ‘not been likely to 
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result in anything worse than grieveus 
hurt, would undoubtedly giva vary 
grave provoeation to the Zamindar'a followers, 
quite snfficient to deprive ordinary men of 
their self-eontrel. It was very sudden. and 
the aosusel asted immediately, while still 
under ths full influense of the passion 
engendered by that provosation., 

(15) It appears,therefore, that the appellant, 
daipal, is guilty of the offence of eulpable 
homiside not amounting to murder whieh ів 
punishable under the firat part of sestion 304 
of the Indian Penl Code. But the maximum 
sentenses allowed by gestion 304 and 
sestion 326 are exactly the aams, Thera 
is, therefore, no  praetisal ‘advantage in 
altering the eonvietion of Jaipal. Heis also 
undoubtedly the least guilty of the party and 
it would searosly ba fair to sonviet him of 
eulpable homicide while the others remain 
sonvisted of what is in some respsets a less 
serions offense, . The sentense, however, 
requires examination. 16 is lear. that 
Jaipal’s offense is scaraely to be eompared at 
all to that of the three other assailants in 
regard to its gravity. Indeed, if it had 
appeared that the blow he strusk with his 
walking-stiok was the first of all, he would 
have been entitled to an aequittal under 
seetion 96 of the Indian Penal Code as he 


_sould not then have been said to have taken 


any part in the more serious assault with 
lathts,and a blow with a walking-stiok not 


‘severe enough toeause a bruise is eertainly 


not by itself in exsess of what is sufficient 
to prevent an attaek of the kind Mithia was 
making on Dilan Singh. But Jaipal appears 
to have joined in after the other asoused had 
begun to use their [айма and is, for that 
reason only, guilty of the offense they eommit- 
ted. I aonsider that a short term of rigorous 
imprisonment isample punishment for him, 
and he has already been in jail for. more 
than three months, in addition to having 
spent nearly two months in the lock-up, In 
the ease of Jaipal the finding is maintained - 
and the sentence is redused to one of rigorous 
imprisonment for the period during whieh 
he has already been in jail. ME 
(16) It appears to me neessaary ќо men- 
tion the ease of the firat aesused, Dilan 
Singh. He is ordinarily oslled Ziamindar 
or Mokasi, a title implying a higher status 
than that of an ordinary malgusar, and 
he is a Rajput, Walking in one of his own 
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villages, followed by three armed olub-mwen 
of his body-guard, he was assosted and 
filthily reviled by ап, aged mahar 
tenant,-who aimed а blow at him with a 
lathi, which would sertainly have been 
followed by others if the aseailant had not 
been prevented, It seems to.me to show 
somplete ignoranss of the ordinary oourse 
of human sonduet and of -human affairs 
to be able to believe, as the learned Judge 
says he does, that in these cirenmstances. 
Dilan Singh. merely avoided the blow and 
fled from the spot without saying anything 
to his followers beyond possibly calling 
. their attention to the matter, not as one 
they . should prevent or avenge but merely 
аз one of interest. It is of sourse eon. 
elusively proved that when the Mahar ten. 
ant attasked the Rajput Zemindar, the 
Jatter immediately ealled upon his followers 
to best bim, that is to say, that he in. 
sited them to eause simple hurt at least. 
That, however, is no offense aeeording to 
sestion 96 of the Indian . Penal Code, by 
reason of his having aeted in the exersise 
of the right stated in sestion 97 of the 
same Code. -He was.within the limits laid 
down. ia. sestion 990 beaause it sannot even 
be suggested that he ordered his followers 
to use, more..foree. than was necessary for. 
the.purpose . of defending him, . whether the 
astualiwords he used were that ‘they were 
to beat Mithia or.to “lay him ont ” or 
to “nettle him” or to “straighten him 
.Qu&" ог „фо. вее to him," The acquittal of 
Dilan Singh is, therefore, eorrest, but for a 
reason whieh was not in the mind of the 
learned Judge who acquitted him. oh 


був. Order aceordéngly, 
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(1)—Discharge—Offence triable by Court оў Bession— 
Magistrate, whether can award compensation, 


Where after an inquiry in respect of an offence 
triable by &'Court of Session, the adcoused is dig- 
charged the Magistrate is not empowered to award 
compensation to the accused. 


Criminal referenee.made. by the Sassions 
Judge, Gorakhpur, dated the 24th Mareh 
1922. 

REFERRING ORDER.—This is an appliea- 
tion to me to order further enquiry into the-ease 
of eertain acoused who have’ been dissharged 
by the learned Joint Magistrate of Gorakh- 
pur, The learned Magistrate has made 
а sareful enquiry and I see no reason 
why I should direst the matter to 
be taken up again. There is, however, ono 
point whieh I must dealwith. The learned 
Magistrate has ordered, under seetion 250, 
that the complainant should pay eompensation 
to the aeeused on account of having brought a 
frivolous and vexatious eharge. Now, under 
clause (1) of seetion £50, the prosedure of 
the section applies only to offenses triable by 
a Magistrate. In the present ease, however, 
it appears from the Magistrate’s order that 
the offense was triable asa dasoity by the 
Court of Session, I acsordingly hereby eall 
upon the Magistrate sonserned to explain 
why the order awarding eompensation should 
not be reported to the Hon’ble the High 
Oourt with a view to itsibeing set aside 
ав illegal, inasmueh as the offense to 
whieh it related was not triable by a Magis- 
trate. I shall be obliged if the Magistrate 
will be good enough to let me have 
his explanation within ten deys, if pos- 
sible. 

JUDGMENT,—I have read the refer. 
ring order of the learned Sessions Judge. 
The „order ‘of the Sub- Divisional . Magis-. 
trate is slearly an illegel one and must, 
therefore, be set aside as regommended by 
the learned ` Sessions Judge. Iorder asaord- 


ingly, 


W. 0 de | 
Order accordingly. 
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` SIND JUDIOIAL COMMISSIONER'S 
COURT 


Оммінат RgrzRENOE No. 126 or 1919, 
. January 8, 1920, ; 
Present :—Mr. Fawestt, J. O., and 
. Mr. Kineaid, A. J. О. 
EMPEROR —PROSEOUTOR 
versus 
MBHRALI BAOQHAL— ACCUSED, 
, Criminal Procedure Code (Act V of 1838), ss. 225, 
283, 587—OCharge, separate, for each offence—Omis- 
sion to frame separate charge—Ir regularity, whether 
material 


. Although section 233 of the Criminal Procedure 
Code requires that for every distinct offence of 
which any person. ig acoused there shall be a separate 
charge, yet under sections 226: and 637, where this 
із not done, .the irregularity is immaterial, unless 


‘the’accused was misled by the error, and ib has 


bocasioned a failure of justice. 
, Referenes made under section 307, Criminal 
Prosedure Code, by Mr. Kemp, A. J, Ou 
of' Sind. 

Mr. 2, G. Elphinston, Publio Prozesutor, for 
the Orown. 


JUDGMENT, —This is а referenes by 
Kemp, A. J. O., under кан 39^, Oriminal 
Prosedure Code. 

The assused Mahrab | was diaria with 
having committed house-breaking by ‘night 
and theft and eulpzble homiside not amount- 
ing to  :murder under  seoetions 457, 
880. and 304 (4), Indian Penal. Code, and 


. was found guilty by the Jury. 


' The Additional Judisial Commissioner has 
&ssepied the verdiet under seetion 304 (7i), 
bat disagreed ‘with the remainder of it, 
This disagreement is based not on any 
difference of opinion as to the sulpability of 
the ‘nesused, but upon а teshnioal point 
relating ‘to the oliarge. The charge says 
that the aedused’ sommitted ‘house-breaking 


' and: theft ate the shop' of Khémo and 


Dharamdas, whereas ‘the evidenee showa 
that there were two separate shops of Khemo 
and Dharamdas in respect of eash of whieh 
the. offenses sharged were sommitted. This 
fast, he says,. was unfortunately not present 
to his mind when he sharged the Jury, 
and he is of opinion that there should have 
been а separate sharge in respeat of the 
house-breaking and theft from eash shop 
and that the sonvistion on the eharges under 
gestiona 457 and 380 (as framed) eannot 
ptand, 


INDIAN CASES, = 


[1922 
We, think, howaver, that this objestion-is 
not sound. No doubt; seotion 233, Oriminal 
Procsdure Code, requires that for: every 
distinet offenss of whieh any person .is 
asansed there shall be a separate eharge. 
But under sestions 225 and 537 of 
the Code an irregularity of this sind is 
immaterial, unless the asaused was in fact 
misled by the error andit has ossasioned а 
failure of justice. We.agree with the veiw 
taken in Musai Singh v. Emperor (1) and by, 
the majority of the Court in Ram Subhag 
Singh v. Emperor (2) that the error is 
one falling under those sestions and dces not 
nesemsarily vitiate the trial. : In this ease, - 
it is alear that the assaused has been in по 
way prejudiced, for the prosesntion evidense 
showed ‘the real fasts and no objestion was 
raised, by him at the trial. 
‚ We &csordingly think that the learned, 
Judge should have aesepted the verdict ‘of the 
Jury and sonvieted the.aesused under :веб. 
tions, 457 and 380, Indian, Penal Code. 
Acting under the powers eonferred on us by 
gestion 307 of the Oriminal Prosedure 
Code, we now sonviet the aseused, Mahrab 
son of Bashal, of the offenses eharged under 
sestions 304 (2), 457 and 380, Indian Penal 
Code, We sentenee him to suffer rigorous 
imprisonment for eight years for the offense 
under section 304, and for two.yenra for the . 
offences under seetions .457 and 380, Indian 
Penal Code; the senteness to be.. eons 
sesutivo, This makes the total imprisonment 
the same as inflieted on his companions in 
the srime. . 


W. O0. А, i " 
Accused convicted and sentenced, 


(1) 22 Ind. Cas. 1008; 41 С, 66; 18 О, W. N, 183; 16 
Cr. L, J. 224, 
Я (2) 30 Ind, Cas, 465; 19 C. W. N. 972; 16 Cr. L, У, 
41, 


' expired, an applisation was made by 
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GOKARAN SINGH t, MANGLI, 
OUDH JUDICIAL COMMISSIONER'S 
. : OOURT.. 
Execution or- Decree APPEAL 
М№о, 1 of 1924. ‘ 
.. . February 17,1921. | 
Present -Pandit Kanhaiya Lal, J. С... 
GOKARAN sINGH-—PranrirE — 
APPELLANT. 
versus 
MANGLI Аяр oruggS-—DzFzNDANTS . 
D. — RESPONDENTS, : . n 
; Construction of judgment--Foreclosure decree, final 
лоно» of time--Setting aside of decree — Benefit of 
OUD Le, , * 


у. 


On an appeal from a decree final for foreclosure, 
the Appellate Court granted the judgment-debtors 
two weeks’ time within which to pay the balance 
of the decretal mohoy and divected'that ‘if the 
payment was made the mortgagors would be put 


in possegsion of the ptoperty , mortgaged; but that 


if they failed to make the payment, their rights in: 


the mortgaged property would ‘be extitiguished : 

Held, that inasmucn as the judgment contained 
no provision that.in: case of failure to pay, the 
decree final-for foreclosure would stand, the decree 
must be treated as granting an extension of time 
dnd setting aside the final decree ‘and that, there- 
fore, the judgment-debtors were entitled to pay the 
decretal money at any time before an order absolute 
was passed, [р 674, col 1.] 

Where the language of a judgment is doubtful, 
he benefit of the doubt ought to go to the judgment. 
debtor. Гр. 674, col 1.] 


Appeal against an order of the Third Addi- 
tional Distriet Judge, Lueknow at Sitapur, 
dated the 20th November 1920, confirming a 
daeree of the Мапа, Віз wan, dated the Ist 
September 1920, 

The Hon’ble Syed Wasir Hasan and’ Mr, 
. Wasi Hasan, for the Appellant, . 

Mr. A. P. Sen, for the Respondents. 


JUDGMENT.——The plaintiff-appellant ob. 
tained a preliminary desrea for foreclosure 
against the deferdants-respondents. Тһе 
time originally granted by that deoree for 
the payment of the deeretal money having 
the 
jadgment-debtorg for the extension of that 
time dud was granted. The judgment- 
debtors did not, however, pay the fall dearstal 


money within the extended time, The 
desres-holder applied in oonsequones for a 
final desres for foreslosure. While this 


applisation was pending, the judgment. 
debtors were asked to deposit the balansa of 
the dosretal money, They deposited some 
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amount but that amount too was found:to be 
insuffü:ient. А deerea final for foreslosure 
was eventually pissed on the 20th February 
1920. On ап appeal from that deeree the 
lower Appellate Court set it aside in the 
following terms :— 

"|, therefore, think that the judgment. 
dabtors should be allewed an opportunity to 
make good the defisieney in théir payment. 
To make matters quite elear, I may lay it 
down ‘that the total amount payable is 
Rs, 469 2-0 with interest at 1 per aent. per 
mensem from the 25th January 1919 to the 
date on which the deeree holder was put in 
possession of the property, as he appsars to 
have been ор :воша date sirise the order of 
20th Febrzary 1920. The jadgment-debtora 
are allowed two weeks! time for that purpose. 
It they maka the .neesssary payment they 
will ba put in possession of the property, ‘If 
they fail to do so, their rights in it will ba 
extinguished. The appeal sueseeds to this 
extent.” Тһе date of this desision is the 
3rd July, 1920. The jadgment-debtors 
should have paid the money on or before the 
17th July 1920, bat instead of doing-so they 
tandered it on the 21st July 1920, The 
Court of first instanoe: aesopted the tender 
and directed that the money deposited should 
be paid to the desres holder and the property 
in question delivered basx to the judgment. 
debtors. That order has bean upheld by 
the lower Appellate Court and forms the 
subjest of the present appeal. 

The judgment.of.the.3rd July 1920 is 
undoubtedly ambiguous. . In ease it meant 
that the desres final for foreslosure passed 
by the Oourt of first instanse was.‘to ba set 
aside if the remainder of the desretal money 
was paid within 14 days, and be maintained, 
if it was not so paid, the iudgment-debiora 
would undoubtedly bs presl@ded from de- 
positing that money beyond ths extended 
period, The judgment does not expreasly 
say so. All-that it says is, that the judgment. 
debtors will be allowed two таеке for paying 
the balanes of the deeretal money, that if 
they make the said payment, they will ba put 
bask in possession of the mortgaged property, 
bat if they fail’ to do ao, their rights in it 
will bs extinguished. It does not say that 
in ease of failure the deeres final for fore. 
slosura shall siand. That judgment must, 
therefore, be treated as one granting an 
extension of time-and -setting-aside the fna] 
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deeree. The direstion that in case “of non- 
payment the rights of the mortgagors in the 
disputed property shall be extinguished 
amounts to nothing more than the direstion 
usually sontained in preliminary deerees of 
that kind. In any event, where the language 


is doubtful, the benefit of the doubt ought to 


go to the judgment-debtors, who, as laid down 
in Vidyasagar v. Batipal (1), are entitled to 
pay the deeretal money at any time before 
an order absolute is passed. If the decree 
passed on appeal was eonditional, a fresh 
deeree for foreslosure was neeessary, If it 
was necessary, the judgment-debtors had a 
right to stop the passing of sneh a deoree 
by depositing the deeretal money. A sondi- 
tional deerea for foreclosure is not а deeree 
of the kind eontemplated by Order XXXIV, 
rule 3, of the Code of Civil Prosedure; and 
the failure of the judgment-debtors to 
eomply with the condition did not itself 


operate as a restoration of the deeree final for 


foreelosure previously passed, 
The appeal is, therefore, dismissed with 
soste, . 
wed A, ÊN., H 
d Appeal dismissed, 
(1) 26 Ind, Сав, 752; 17 О. О. 847; 1 O. L, J. 453, 


PRIVY COUNCIL. 
APPEAL FROM THE ОлісоттА Hias Coumm, , 
_ June 14, 1921. - 
‚ Fresent: —Lord Shaw, Lord Phillimore 
i and Mr. Ameer Ali. 
А BIPRADAS PAL CHOWDHURY 
(SINCE DECHASED) NOW REPRESENTED BY 
MANMATGHA PAL CHOWDHURY 
AND OTAERS—~APPELLANTS | 
e versus 
KAMINI KUMAR LAHIRI AND OTHERS — 


RESPONDENTS, 
Bengal Tenancy Act (VIII. of 1885), в, 167 —Patni 
taluk—Rent-sale— Incumbrances, purchaser seeking 
to annul-—Burden of proof —Preswmplion, 


Where the purchaser of. а patni taluk at a sale 
in execution of a decree for rent, із resisted in his 
attempt to obtain: possession by certain tenunts who 
claim to hold their lands ая revenue-free or ав 
lakhiraj, and he seeks to avail himself of the pro- 
visions of section 167 of the Bengal Tenancy Act, 
pnd to-annul these interests as inoumbrances, it lies 


upon him to show an origin subsequent to the 
creation of the taluk, and, in the absence of any 
indication that these holdings had an origin either 
by creation or by the sufferance of the -painidar 
since the creation of the taluk, the proper pre- 
sumption is that they date back to a period 
antecedent to the creation of the taluk, [p. 676 
col. 2.] : 

Consolidated appeals, one from a judgment 
and eighty-eight deorees (dated February 12, 
1914) of the High Court, reported as 26 Ind. 
Cas. 436, reversing desrees (dated June 2 and 
19, 1911) of the Distrist Judge, Nadia, on 
appeal from the Munsif of Krishnagar ; 
the other from a judgment and sixty-three 
decrees (dated May 29, 1917) of the High 
Oourt affirming the deerees (dated August 
30, 1915) of the Additional Subordinate 
Judge, Nadia, on appesl from the Munsif, 
Ranaghat. 

Mr, De Gruyther, K. O., and Mr. B, Dube, 
for the Appellants. ` : 


JUDGMENT, 


Lorn ParLLiMORE.— The plaintiff in the 
Oourts below, now represented. by the 
present appellants, was the  purehaser at 
a publia auction of the paini taluk Tarat 
Santipur, the property having been put 
up to sale in exesution of a deeree for 
rent, When he eame to take possession he 
found that in thirty-eight villages, the 
tenants, ‘with some small exeeption, set up 
a elaim to hold their lands as revenue: 
free or ав lakhiraj, He aseordingly served 
notises under seetion 167 of the Bengal 
Tenancy Ast of 1885 upon 103 oesupiers,. 
treating the interests whieh they slaimed 
as insumbranses upon his purehase, whieh 
he had power under the various .seetions 
of the Aot to avoid or annul, Ав they 
persisted in their elaims, he instituted in 
the Court of the Munsif, 103 suits which: 
were heard together. 


During the somewhat protrasted litigation 
whieh followed, fifteen of these suits were 
disposed of, and do not now some before 
their Lordships. The remaining eighty- 
eight are the subject of the first appeal, 
and there is a further bateh of appeals 
represented in the sesond  eonsolidated 
appeal aleo before their Lordships. Tha 
prinsiples governing all these eases -are 
the same, and the deeision in one would 
sover the rest, | f 
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The ease made by the plaintiff is, that 
the paint taluk in question was ereated in 
1807, that it was put up for sale on 
Ostober 2, 1899, and was bought by him 
free’ of ineumbranses ; that the lands in 
question were not registered as lakhiraj 
and were in fast mal lands, and that any 
right of the oseupier to hold revenue-free 
must be derived under some grant made 
by the talukdar, and that this would be 
an ineumbranee upon the ialuk whish the 
plaintiff would be entitled to avoid or 
annul. 

.The defenees in general form were that 
no Zemindar, paínidar or darpatnidar had 
been in possession of the land within twelve 
years, and the slaims, therefore, were barred 
by limitation; that the lands never were 
mal lands; that they had in fast been 
registered as lakhiraj; and‘ eertain other 
objcotions not material to be discussed in 
the present judgment. 


When the ease eame for trial before the 
Munsif he desided in favour of the defend. 
ants and dismissed the various suits, and 
on appeal the District Judge  sonfirmed 
his deeision, The matter was then taken 
to the High Oourt of Judisatura st Fort 
William in Bengal, whish Court remanded 
the ease tothe Distrist Judge for re-hearing 
the parties upon the evidense, and then 
addressing himself to the determination of 
the questions of law, intimating that the 
whole ease would be open before him, and 
that every question of fast and law that 


arose for sonsideration upon the issues 
must be desided, 
On this sesond hearing the  Dietriat 


Judge, who was not the same asthe first 
Distriet Judge, went very sarefully into the 
evidenee, and took the view that the burden of 
proving that the lands were mal lands lay 
upon the plaintiff, but that he had dissharged 
it exsept in eight snits, in whieh he held 
_that the defendants had proved that their 
lands were lakhiraj, The ground on whish 
he rested his view that the onus was іп 
the first instanes upon the plaintiff was 
that these suits were not suits "for the 
resumption of lathktra} lands but for the 
svietion of the persons holding them, on 
the ground that they are trespassers, ani, 
therefore, had no right or title to hold 
them,” 


The materials put before him were partly 
dosumentary and partly oral, The plaintiff 
relied upon the Pargana register kept under 
Regulation VIII of 1800, the Kanungo re- 
gister prepared and kept under Regulations 
of 1816 and 1819, the register kept 
under the Land Registration Aet of 
1876 and sopies of the Thak Maps and Thak 
Statements, In none of these were the 
lands in question shown to be lakhéray 
although there were instances in whieh 
other lands were mentioned as being lakht- 
raj, This was all the evidenee whieh he, 
gave. He did not show that any rent 
had ever been reseived in respest of the- 
lands in snit. The way in whieh the 
learned District Judge a&esounted for this 
is as follows: “It must be remembered 
that the plaintiff is a new eomer having 
purehased the paint at an auetion sale 
only resently, and when it is borne in 
mind that some of the outgoing nainidars 
are at the bask of the  sontending de- 
fendants, there is nothing extraordinary 
in the fast that plaintiff could not produse 
any Collestion papers to show that any 
rents have ever been realized from the 
defendants for the lands in suit. І, there- 
fore, hold that the plaintiff by produeing 
series of registers and Thakbast Maps and 
Thak statements, and showing that the lands 
in suit do not find any entry in any of 
these dosuments as lakhtraj sueseeded in 
dissharging the onus upon him, suffisiently 
to shift it on the defendants to prove 
that the lands they hold are lakhiraj 
lands.” 

The doeumentary evidenee whieh the 
defendants relied upon was the Qainquennial 
register, the Terji statements and the 
Taidad xegisters. The learned Distriet 
Judge thought that .no useful assistanss 
would be obtained from the two former; 
but with regard -to the Tatdad register, he 
gave it forse wherever the lands eould be 
identified. Не thought that there was 
sufficient identifieation in eight eases and 
he desided these in favour of the defend. 
ants. All the rest he desided in fayour 
of the plaintiff. 

The eighty-eight defendants who had 
been unsuesessful appealed to the High 
Oourt. The High Court first dealt with 
the applisation of Ártiele 121 of Sehedule I 
of the Indian Limitation Aet, 1877, whieh: 
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provides that suits to avoid inaumbranses 
in a patni taluk eold for arrears of rent 
must be «ommensed within twelve years 
from the date when the sale besomea 
final and ocnelusive, and, therefore, by 
inferense permits suits to be brought 
within that time. But the learned Judges 
observed that the adverse possession eon- 
templated in these eases is possession 
whioh sommeneed after the oreation of 
the paint tenure, They ssy truly that 
the prinsiple is, that the purehaser of the 
paini taluk at such a sale as the present 
takes the taluk in the state in whieh it 
‘was initially created ; and after assuming 
the sorrestness of come decisions to whieh 
they refer, they add: "The purshazer 
takes the property not free merely of all 
ipeumbranees that may baye вббгсей npcn 
the ‘tenure by the ast of the defaulting 
proprietcr, his representatives or aasignees 
but also free of the interest aequired by 
an adverse possessor who has been able 
to acquire sueh interest by the inaetion 
of the defaulting propietcr.’ But they 
add:. "This doctrine is plainly limited in 
its applieation to sages where the adverse 
possession commeneed after the oresation 
of the paint, In a ease in whioh the 
proprietor ‘of tho estate is ont of posses. 
sion, he cannot, merely by the deviee of 
the oreation of a subordinate taluk, arrest 
-the effect of the adverse possession whieh 
has already sommeneed to run against 
him, and such possession would be effestive 
not only as against the subordinate tenure- 
holder, but also as against the superior 
proprietor. Consequently, if a plaintiff 
relies upon ‘Artiele 121 of Sehedule IL of the 
Indian Limitation Aet, he has to establish 
that the jneumbranee whieh -he seeks -to 
annul is edue to adverse possession whieh 
eommeneed after the ertation of the patni.” 
They then point out that: “The Distriat 
Judge has not found that in the. enses 
before us the adverse possession of the 
: defendants and their predesessors commenced 
after the creation of the patni, On the 
other hand, there is ample evidence that 
the adverse possession of the defendants 
and their predegessors sommensed before 
the oreation of the paint, There are 
traces on the record to show that there 
had been assertions of hostile title before 
Ње paint itself was sreated,” 


The High Court assordingly reversed 
the дєвівіоп of the Distriet Judge and 
dismiseed all the suits. 

The estate of. the superior Zemindar 
was ereated in 1799, and, even assuming 
that there were no lakhiza); lands at the 
time of the areation of that estate, there 
would be room for the growth of interests by 
adverte poseession between 1749 and 1807; 
and, as the High Court observes, on the 
assumption that the possible interests acquired 
by the defendants by adverse possession 
eonstitnte inenmbranses whieh вап Бе 
annulled, the defect of the plaintiffis that 
he has not eetablished that the adverte 
ровкеввіоп of the defendants and their 
predecersors commenced after 1807. 

16. is here that the strong. body of oral 
evidence, to whioh the learned District 
Judge apparently paid: little attention, somes 
in. Tiere is а mass of evidence to shaw 
that the defendants and their predecessors 
bad occupied the lands in question revenue: 
free: for periods greatly exceeding twelve 
years, and there was no evidense of any 
suggestion in cross.examination to  whiah 
their Lordships’ attention could be drawn 
to show that this ocsupation bad begun 
at any particular period, Apparently, | it 
went bask as far as anything could be traced. 

in the absense of any indisation that. 
these holdings as reyenue-free tenures had 
ап origin either by sreation or by tha 
sofferance of a gatnidar since 1807, their 
Lordships think that the High Court was 
right in saying that the proper presump:, 
tion wes that they ran baek to a period 
antecedent to the ereation of the taluk, or 
to put it in. another way, that it lay 
upon the plaintiff to show an origin sub. 
sequent to the sreation of the patni taluk 
if he were seeking to avail himself -of 
sestion 167 of the Act, and to annal 
these interests as ineumbranses. In effeot, 
the judgment of .the learned  -Diatriot 
Judge had given no weight tothe evidene 
of possession. Whether this possession -ia 
to be attributed бо the fast that the 
predecessors of the defendants were in by 
title lawfully oreated before the grant -of 
the taluk in 1807, or to be attributed, as 
Counsel for the appellanta insisted must ba 
the ease (if they wera to. prevail), to 
intaresta lawfully oraated bafore 1790, -or 
is to be attributed to adverso posacasioa . 
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noquired before 1807, makes no diffrenes in 
the legal result, 

The prinsiple upon whieh their Lord. 
ships should  proseed has baon well- 
expressed in the sase of Hurryhur Mookho- 
padhya v. Madub Ohunder (1): "Again their 
Lordships think that no just exception can 
be taken to the ruling of the High Court 
toushing the burden of proof whieh in 
sueh enses the plaintiff has to support, If 
this elass of eases is taken ont of the 
spesial and exsaptional legislation sonserning 
resumption suits, it follows that it lies 
upon the plaintiff to prove a prima facie 
вазе. His ease is, that his mal land hae, 
singe 1780, been sonyerted into lokhiraj. 
He is surely bound to give some evidenaa 
that his land was onse mal, The High 
Court, in the judgment already considered, 
has not laid down that he must do thia 
in any partienlar way. Не may do it by 
proving payment of rent st some time 
sinee 1790, or by doenmentary or other 
proof that tha land in question formed part 
of һе mal assets of the estate at the 
Deeenrial Settlement. Ніз prima facte onse 
onse proved, the burden of proof is shifted 
on the defendant, who must make ont 
that his tenure .existed before  Desember 
17:0. It may be objested that the result 
of this ruling may be that plaintiffs will 
sometimes fail, where under the former 
and loceer practise they would have 
susseeded in assessing or reruming the 
land. But this oan only happen by reason 
of the inability of the plaintif to give 
prima facie proof of ‘the fast which is the 
foundation of his title; a siraumstanse not 
likely to oeeur unless the defendants, or 
those from whom they olaim have been 
long in possession of the tenure impeached, 
Nor is it, in their Lordships’ opinion, to 
be regretted if, in eueh «aser, effect is 
given to those presumptions arising from 
long and uninterrupted роѕєеваіор, whieh 
were heretofore exeluded only by the 
exceptional prosedura applied to resumption 
suits under the Regulations, whieh have 
now been desided to he inapplicable to 
suits of this nature, and by relieving 
defendants from the burden whieh every 
year made it more diffianlt to support,” 

(1) 14 M, L А. 152 at p. 172; 20 W. R. 453; 8 B. b. 
x is 2 Suth, Р, С, J. 484; 2 Sar, Р, О. J. 713; 20 E, 


It is right to add one observation. The 
oase prosesded in the Courts below upon the 
footing that an interest not direatly ereated 
by the zalukda:, but allowed to grow up by his 
sufferanee and negligenae is an ineumbranee 
within the definition given to that word in ses- 
tion 161 of the Aet. There is apparently à 
ourrent of deeisions in India to this effest, and 
their Lordships have, for the purpose of 
their jadgment, assumad, as the Judges 
in tke High Court assumed for their 
judgment, that this is sorreot, Bat it 
must rot be taken that their Lordships 
have expressed a final opinion upon the 
point, it being unnecessary that they should 
do so. 

Ooe further point remains. In order to 
be in a position to use the powers of 
rection 167, the purshaser must ast "within 
one year from the date of the sale or the 
date on whieh he first has notise of the 
ineumbrante, whiehever is the later.” The 
plaintiff here did nob act within one year 
from the date of the sale; but it is 
suggested that he did aet within one year of 
his having notise. No point to'the sontrary 
was made in the Oourts below the High 
Court, and no issue was taken, in these 
sireumstances, the High Court thought 
itself entitled to set upon the probabilities 
and to hold that the plaintiff muet have 
had noties more than a year before he 
asted, and to deside against-him on this 
ground also, Their Lordahips cannot agree 
with this sourse of astion, and if the 
point were now of importance they would 
have aeceded to the spplisation of the 
appellants, and remitted the ease in order 
that an issue as to this point might have 
been stated and found, Bat as, for the 
reasons already giver, they think the 
plaintiff bas failed on the main point, it 
beacmes immaterial to have this issu decided. 

“Phoir Lordehips will, therefore, humbly 
advise His Majesty that this appeal should 
be dismissed. There being no appearanee 
for the respondents, there will ba no 
question as to coats. à 


Solisitora for the Appellants:—Messrs. 
Watkins & Hunter, 
Wi б, А, Appeal dismissed, 


| | 
. Ram Autar Durga Din Lachman 
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OUDH JUDICIAL COMMISSIONER’S 
' |. 'QOURT. 
Suconp Civin Arrear No, 298 or 1920. 
Mareh 8, 1921. 
Preseni :— Мт, Lyle, А, J. О, 
RAM LAL-—PrAINTIFF— 
APPELLANT 

versus ' 

THAKUR DIN AND OrHzRS— DEFENDANTS 
— RESPONDENTS, 

'Iimitation Act (IX of 1908), Sch, I, Art. 47— 
Criminal Procedure Code (Act V of 1898), s. 146, 
preceedings under—Adverse order—Suit for possession 
by person succeeding by survivorship-— Limitation. 

member of a joint Hindu family made an 
application under section 146 of the Criminal Pro. 
cedure Code, which was dismissed and the posses- 
sion of the opposite’ party over the property in 
dispute was confirmed. The applicant died. More 
than three years after the order under section 1465, 
his younger brother brought the present suit for 
possession of the property: 

„Held, (1) that there was nothing to show that the 
application made by the plaintiff's brother under 
section 145 of the Oriminal Procedure Code, was 
made by -him as head and manager of the joint 
family ; [p. 675, col, 2.7 

(2) that even if that were so the order under section 
145 was the order of a Criminal Court direoted to the 
plaintiff's brother personally ; [p. 679, col. 1.] 

(3) that the plaintiff succeeded to his brothers 
interest in the property by survivorship and not as 
his heir; [p 679, col. 1.] 

(4) that, therefore, the plaintiff was not bound by 
the order and Article 47 of Schedule [ to the Limita- 
tion Act was not applicable to the suit, [р. 679, col. 
1] 


| Appeal froma desree of the Subordinate 
Judge, Sultanpur, dated the 29th July 1920, 
reversing a deeree of the Mnosif, Saltan- 


` pur, dated the 9th Marsh 1920, 
` . Mr. Мата Ullah, holding the brief of Mr. 


A. P, Sen, for the Appellant. 

i Dr. J. N. Misra, holding the brief of the 
Hon'ble Pandit Gokaran Nath Misra, for the 
Respondents, 

'JUDGMENT,—The following gerealo- 
gical table will show the relationship bete 
ween the parties:— 

nni d DIN 


¢ 


3 А 
Thakar Din 


(alive) o (alive.) (Defendant 

No. 1.) 
\ 

Ram Newaz Eam Lal Ramphal 

(died childless,) (plaintiff) (defendant 
No. 2) 
Raja Ram 

(defendgnt No, 8.) 

ferus ve ~n eL 
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The plaintiff brought this suit against 
the defendants for possession of 12 bighas 
19 biswas of land and for damages, or, in 
the alternative, for joint possession with 
the defendants of the land in anit, The 
plaintiff alleged that all the four sons of 
Bhawani Din obtained a deeree for under- 
proprietary rights in respast of 32 bighas 
1 biswa 12 biawansis; that in 1888 the 
plaintiff's father Laehman denied the title 
of Thakur Din, defendant No, 1, and dige 
possessed him of hia share in the property ; 
that thereafter the defendant No. 1 filed 
а anit for profits in respeet of his one» 
fourth share but the suit was dismissed; 
that in 1890 defendant No. 1 brought a 
suit for partition of his one fourth share 
but that suit also was dismissed; that in 
1906 the defendant No. 1 again brought a 
suit for profits in respeet of his one-fourth 
share but that suit also was dismissed; 
that whatever rights the defendant No. 1 
had in the under-proprietary holding had 
been extinguished; that the plaintiff had 
purehased the rights of his uneles Ram 
Autar and Durga Din and that, therefore, 
he was the sole owner of the entire prop. 
erty, but in 1914 the defendants forsibly 
took possession of 12 bighas 17 biswas and 
denied the plaintiff's title; that thereupon 
Ram Newaz, the elder brother of the 
plaintiff, filed an application under sestion 
145 of the Code of Criminal Prosedure in 
the Court of a Deputy Magistrate but the 
Deputy Magistrate held that the defendants 
were in possession and maintained their 
possersion and dirested Ram Newaz to seek . 
his remedy in the Civil Court. On these 
allegations the plaintiff sued for possossion 
of the 12 bighzs 19 biswas and, in the al. 
ternative, ifit were held that the defend. 
ante’ title to a one fourth share in thig 
land had not been extinguished, he prayed - 
for joint possession of a {ths share in the 
land in suit, 

The defendants denied that the plaintiff 
had acquired title by adverse posses. 
sion. They pleaded that they had never lost 
poseession over their share and that the 
plaintiff's claim was barred by time. 

The Court of first instanse held that the 
plaintiff had failed to establish his title by 
adverse possesssion and that the suit wag 
not barred by time and it gave the plaintiff 
& deeree for joint possession of a ti 
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‘Share in- the land in suit and for Rs, 25 
‹ a8 damages. 

The lower Appellate Court has dismissed 
the plaintiff's elaim on the ground that it 
-is barred. by limitation under Artisle 47 of 
the Limitation Act. The lower Appellate 
‘Court has held that, as the order of the 
Magistrate in the firosesdings under sestion 
145 of the Code of Criminal Prosedure 
was passed on the 9th of September 1914, 
the plaintiff was bound, under Artiele 47 of 
‘the Limitation Aat, to bring his suit within 
.Shree years of the date of that order, and 


has relied on the ruling in Jogendra Kishore . 


. Roy Ohowdhry v. Brojendra Kishore Roy 
Ohowdhry (1). The question for deeision is, 
whether Article 47 of the Limitation Ast 
ie applieable in the sirsumstanees of the 
present ease. 

The plaintiff was no party to the proseed. 
ings under sestion 145; but itis argued on 
behalf cf the respondents that he was bound 
by the order passed in those proseedings and 
that, in вру ease, he is olaiming under Ram 

.Newaz who was bound by that order, Ad- 
.mittedly, Ram Newaz and Ram Lal were 
members of a joint Hindu family and Ram 
Newaz was the elder brother, but it seems 
‚о me that it is impossible to hold that 
Ham Lal was bound by the order. There 
is nothing to show that Ham Newaz made 
.his applieation as the head and manager of 
the joint family. But even if he did so the 
order was the order of a Oriminal Court 
direeted to him personally. Ram Lal was 
no party tothe proseedings and hed he, 
ignoring the order, foreibly ousted the 
defendants from their possession he would 
not have been liable to eonvistion for an 
offense under &eetion 188 of the Indian 
Penal Oode, Nor aan it be held that Ram 
Lal ia claiming under Ram Newaz. Ram 
Laland Ram Newaz were members of a 
joint Hindu family and Ram Lal suseeeded 
to whatever interest Ham Newaz held in 
the land by right of survivorship and did 
not sequire his title through Ram Newaz 
[Sundar Lal v. Ohhitar Mal (2)]. The ruling 
in Jogendra Kishore Roy Ohowdhry v. Brojendra 
Kishore Roy Ohowdhry (l) on whieh the 
lower Appellate Court relies is slearly inappli- 
sable, In that sase defendant No. 1 was 


(1) 23 0. 781; 12 Ind. Deo, (x, в.) 486 (F. B.) 
(2) 99 А. 1; 8 A L J, 644; А. W. N, (1906) 2. 
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the adopted son of defendant No, 2 and 
derived his title to the property through 
defendant No, 2. .For these reasons, I 
must hold that the plaintiff appellant’s suit 
was not barred by limitation. 

J, therefore, allow the appeal, and as the 
appeal has been desided on а preliminary 
point I remand it to the lower Appellate 
Court with. direstions fo readmit the 
appeal and to dispose of it assording to 


law, Costs of this appeal will abide the 
result. 
7. E, & М.Н. 


Appeal allowed. 


ALLAHABAD HIGH COURT. 
Execution Seconp АррювА No, 1681 
or 1921. 

Marsh 10, 1922. 

Present :— Mr. Justiee Ryves and 
Mr. Justiee Stuart. 
MAZHAR HUSAIN—Dzonzz-Horprg 
— APPELLANT 
versus 
Musammat AMTUL BIBI AND AKOTHER— 


JupaMENT-DEBTORS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), О. XXI, т. 16 
—“Transfer by assignment in writing or by operation 
of law," meaning of —Mortigage, whether included, 


The words “transfer by assignment in writing or 
by operation of law" in Order XXI, rule 16 of the 
Civil Procedure Code mean & transfer of all the 
transferor’s interests in the decree. Unless the 
interests of the transferor in the decree are exhausted, 
there is not a transfer as the rule contemplates, The 
words do not include the transfer of rights in а 
decree by means of a mortgage, 


Exeeution sesond appeal against a deeree 
of the Sesond Additional Distriet Judge, 
Gorakhpur, dated the 30th August 1921, 

Mr, N. Upadhya, for the Appellant. 

Mr. Sankar Saran, for the Respondents. 

JUDGMENT.—The fasts of the sase ont 
of whieh this appeal arises are stated clearly 
and suesinstly in the order of the Seeond 
Additional Dirtriot Judge. The appellant 
has obtained a desree under Order XXXIV, 
rule 5, by whieh he is at liberty to bring to 
sale the deerets] right of Musammat Umtan 
Nissa in a money. -deoree for dower due to 
her against a third party, in Batisfastion of the 
amount dno on а mortgage exseuted by the 
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lady in favour of the appellant. Under this 
mortgage the lady transferred to him her 
rights as a deeree-holder. He has not yet 
executed his deeree, and the deeretal right 
of the lady has not so far been sold to any one. 
He maintains that he is entitled to exeouts 
the decree for dower against the third party 
without taking further steps in the matter. 
The point for desision is, whether the desree 
for dower has been transferred to him by an 
assignment in writing or by operation of 
law. We are of opinion that, so far, it has 
not been traneferred ‘to anybody by assign. 
ment in writing or by operation of law within 
the meaning of the words in Order XXI, 
rule 16. There is «onsiderable distinetion 
between the transfer of rights as a deeree- 
holder by mortgage and a transfer by assign- 
ment in writing.or by. operation of-law of the 
deoree itself. in these oiraumstanees, we 
ean only read the words "transfer by assign- 
ment in writing or by operation of law” in 
Order XXI, rule 16, to mean a tranafer of 
all the transferor’s interests in the deeree. 
Unless the interests of the transferor in 
the deeree are exhausted there is not, in 
our opinion, sush a transfer as Order XXI, 
rule 16 contemplates. 

For the above reasons, we dismiss this 
appeal with eosta insluding in this Court. 
fees on.the higher seale, 


N.H. Appeal cismtsted. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Оут, Revision No. 15 or 1921. 
Maroh 10, 1921. 

Fresent ; —Pandit Kanhaiya Lal, J. О, 
RAM AUTAR-—-PLAINTIFF— AÀPPL:QANT 
versus 
RAM ASRE—Derenpanr—Opposira 

e . Pin. 

Contract, performance of—Bond— Mode of re-payment, 
not enforceable—Covenant to ve-pay, whether can be 
enforced. ve 

A executed а bond in favour of В to secure a loan 
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of money the bond provided that it would be re-paid - 


by a certain date that the creditor would be given 
possession of cértain tenancy land in lieu of interest, 
and that incase of default, the crediter would be 
entitled to continue in possession. The bond was 
unregistered and the tenancy was not transferable. 
A. brought & suit on the bond and asked for a 
simple money-decree against B.: 

Heid, that the bond being unregistered there was 
no valid mortgage, but merely an agreement to 
deliver possession, and that although the arrange. 


— [ioa 


ment .made to re-pay the debt failed partly front 
want of registration and partly on account of non- 
transferability ofthe land, the covenant to re-pay the 
money borrowed could still be enforced. Гр. 681, col. 1,] 

Ifa contract prescribing a particular mode of 
re payment of a debt fails, the primary obligation 
enn still be enforced, provided.the ransaction is nob 
one in which.the consideration is forbidden by law 
or is opposed to public polfoy [p. 681, col, !.] 

Krishnan v. Sankara Varma, 9 М. 441; 3 Ind, Deo. 
{N в. 702, referred to 


Kuraishi Begam v. Mumtaz Mirza, 3 Ind. Cas, 871; 
12 О О. 276 and Shiam Sundar v. Dilganjan Singh, 89 
Ind. Cas. 640; 20 O, О, 155; 4 О.П. J. 380, distingn- 
ished. i 

Applisation againat a deeree of the 
Subordinate Judge, Bahraieh, sitting as а 
Smail Oause Court Judge, dated the 16th July 
19.0. ` 

Mr, 8. N. Sinha, for the Applisant, 

Mr. Hardhian Chandra, for the Opposite 
Party. 

JUDGMENT.—The  applisant, Ram 
Autar, filed a suit against the defendant, 
Ram Asre, for the reaovery of money dua 
on a bond said to have been exesuted by 
the latter in favour of the former oh the 
lst July 1912.- The bond provided that the 
money borrowed shall be re paid on or 
before Baisakh Sudi Puranmasht 1827 Fasli, 
that is, the 3rd May 1920; that the ereditor 
would be given possession over 13 bighas 
of tenanoy land ia lien of а portion of the 
interest, and that if the balanee of the 
interest and the prinsipal sum were not 
paid by the time fixed, the ereditor would 
be entitled to sontinue in possession. The 
amount borrowed was Rs, 136, The bond 
was not registered. The plaintiff wanted 
a simple money deeree agsinet the defend- 
ant but the Court below refused to grant 
the same on the ground that the tenaney 
over whieh possession was given was not 
transferable and that the mortgage was боп. 
sequently void. | 

It appears, however, to bave overlocked 
tle fast that there was here no valid 
mortgage at al], besause the bond was not 
registered and sould not affect immoveable 
property. There was, at best, only an agree- 
ment to deliver possession of a eertain 
tenaney land in lieu of a portion of' in. 
terest dne on the bond, but that agreement 
was not enforseable. In faet, the landlord 
sjested the tenant some time after this 
transaction and  sueh possession as the 
plaintiff had over the -tenansy or the rental 
thereof ceased in sonsequenee, i : 
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The plaintiff is, however, entitled to 
enforee the transaction irrespeetive of the 
mortgage, beeause no mortgage in law exists. 
In Rrishnon v. Sankara Varma (1) where 
the trustees of a aertain temple in son- 
sideration of an advanee of money whieh 
they required to рау off debts inenrred for 
the benefit of the temple, granted to the 
plaintiff a lease of the right to manage 
the temple lands and the plaintiff promised 
that he would re pay himself out of the 
profits to be derived from the lands and 
that neither the defendants nor their family 
property should be made liable for the 
debt, it was held that the agreement to 
deliver possession whish was found to be 
illegal was collateral to the primary son- 
trast to re-pay the loan and that the latter 
was, therefore, enfureeable. The former is 
nothing more than а sontraet pressribing a 
partienular mode in whieh the re-payment 
shall be made. If tho eontraet pressribing 
that partienlar mode of re:payment faile, 
the primary obligation san still be enforsed 
provided the transastion is not опе in: which 
the eonsideration was forbidden by law or 
opposed.to publia poliey. 


Here the arrangement made to re pay 
the debt fails partly from want of regis. 
tration and partly on aesount of non.trans- 
ferability cf the tenansy and subsequent 
ejeetment of the tenant therefrom. The 
sovenant to re pay the money borrowed ean 
still be enforaed, besause, denuded of the 
agreement prescribing the method in whieh 
the interest was to be paid, the agreement 
to re pay was there and ‘eould be enforeed 
against the person who made it. The desi- 
sions in Kuratshi Begam vw. Mumtaz 
Мита (2) ond Shiam Sundar у. Dilgamg.n 
Singh (3) donot apply, because the remedy 
whieh was sontemplated in those eases for 
the satiefastion of the mortgage-debta in 
question was foreslosure of the mortgaged 
property and no other. 

The applisation is. therefore, allowed and 
the suit remanded tothe Court below with 
a direstion to reinstate it under its original 
number and to dispose. of it after the 


(1) 9 M. 441; 8 Ind. Dec. (м. s.) 702. 
- (22 8 Ind Cas 871 12 О. C. 275. 
(8) 39 Ind, Cas, 640; 20 О, C. 155; 4 О, І, J, 380. 
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determination of’ the remaining points in. 
volved, in the manner provided by law. 
The eosts here and hitherto will abide the 
result, 
к.н. 
Revision aecepted 


ALLAHABAD HIGH COURT, 
Srconp Отуз. Aepsat No. 1048 or 1920, 
Maresh 24, 1592, 

Present.:—Mr, Justise Refique and 
Mr, Justiee Piggott, 

SALYID MUHAMMAD —DEFENDANT — 
APPELLANT 
versus 
Lola PARSHOTAM SARAN—PrAIBTIFP 

.  — RESPONDENT 
Mortgage—Property situated within two Registration 
Offices - Property where deed registered not belonging 
n mortgagor — Fraud — Estoppel — Mortgage, validity 
of, 


A, mortgaged two sets of properties situated within 
the jurisdiction of two Registration Districts. The deed 
was registered in the Registration Office within whose 
jurisdiction one of the properties was situated, but 
іп а suit on the mortgage the mortgagor pleaded 
that the property within the jurisdiction of the 
Registration Office where the deed was registered 
was not his property but was гад property 
although it stood in his name. It was nob proved 
that at the time of the registration the mortgagee 
knew that the property was wagf : 

Held, (1) that the mortgagor could not take 
advantage of hig own fraud ky pleading that the 
mortgage-deed was not registered at the proper 
place: [p. 6*2, col, 2] 

121 that as the land in question washypothecated 
and entered in the mortgage-deed, the deed сопа be 
presented зо the Registrar having jurisdiction 
over the property and could be properly registered 
and that, therefore, there wasa valid registration 
and the mortgage could be enforced, [p. 682, col, 2.] 


Sesond appeal against а deeree of the 
Distrist Judge, Moradabad, dated the 27th 
April 1920, 

Mr. Nihal Ohand and Dr. 8, M. Sulaiman, 
for the Appellant, 

Dr. 8. N. Sen, Messrs. S. Rasa Ali and 
Durga Prasad, for the Respondent, 
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JUDGMENT,— This appeal arises out of a 
..Suit brought by the plaintiff-respondent for 
;&he-enforeement of a mortgage given to his 
father Durga Prasad on the l8th August 
1913 by the defendant-appellant Saiyid 
Muhammad. It appears that the latter gave 
the mortgage of two of his properties in lieu 
of Rs. 1,000. The two properties were (1) 
land at Mauza Gandupal, and (2) some land 
forming part of the eompound of a bungalow 
in the Civil Lines at Moradabad. The mort- 
gage-deed was registered at Moradabad, 
Durga Prasad died prior to the institution 
of the suit. The plaintiff, as the legal 
representative of the original mortgagee, 
instituted the suit out of which this appeal 
has arisen.in the Oourt of the Subordinate 
sudga of Moradabad on the Ist of August 
1919 for the reeovery of the mortgage- 
money by sale of the two properties hypothe- 
sated in the deed. The olaim was resisted 
on various pleas, but we are eonserned with 
one of them only in this appeal. The said 
plea was that the land whieh formed а part 
of the sompound of the bungalow situated in 
the Civil Lines at Moradabad did not belong 
to the mortgagor and hense the registartion 
‘at ‘Moradabad was invalid inasmueh as it was 
‚а fraud on the law of registration and the 
registration being invalid the deed of the 
.18th Angnat 1913 eould not be enforeed as 
a mortgage.deed. The plea was based 
.on the allegation that the land in question 
with some other property had been dedieated 
‘to some eharities by the mortgagor’s 
grandfather under a deed of 1857. At the 
time of the exesution of the mortgage-deed 
‘of the 18th August 1913, the mortgagor was 
‘not the ‘owner and’ proprietor of the said 


Лапа and he sould not create a valid mort. . 


gage in respest of it, Both the Courts below 
-found that the deed of. wagf of 1887 relied 
upon by thg mortgagor was in itself invalid 
and never acted upon. The elaim of the 
mortgagee, t. e, the plaintiff-respondent was, 
therefore, deereed, The mortgagor has some 
up in sesond appeal before us and sontends that 
the deed of wagf o£ 1887 was a valid and a 
binding deed and had been acted upon, 
and that the registration of the · deed of 
mortgage of the lSth August 1913 at 
Moradabad was a fraud on the law of 
registration. We think this appeal canbe 
disposed of without our having to .express 
8n opinion upon the validity of the deed of 


.INDIAN OASES, 
FIRM OF AYARAHM TOLARAM Y, FIRM OF RAI НІТВАМ BODRÁJ, 


[1922 


wagf of 1887. The name of the morigagor 


‘stood in the Manisipal registers in raspast 


.of the land that formai part of 
the sompound of a bungalow in the 
Oivil Lines at Moradabad at the time 


that the mortgage in suit was given. The 
mortgagor represented to the mortgagee that 
he (the mortgagor) was the owner and 
proprietor of the said land, Itis not proved 
that the mortgagee knew at the time of 
taking the mortgage that the land in question 
was part of the w2gf property. The mort. 
gagor eannot, therefore, take advantaga of hia 
own fraud by pleading that the mortgage-dead 
was not registered at the propar plasa, Ав. 
the lani in question was hypothesated and 
entered in the mortgage-dead, the deed sould 
be presented before the Registrar at Morad. 
abad and eould bs properly registered. It was 
во registered. Іо опг opinion there was a 
valid registration and the deed of mortgage 
is enforeible as suah. The appeal fails and 
is dismissed with aosts insluding in this Court 
fesa on the higher ssale. 
т. 0, А.м, B, 


Appeal dismissed, 


SIND JUDICIAL COMMISSIONER'S 
COURT, 
Откр Sure No, 1105 оғ 1920. 
September 16, 1921. 

Present :—Mr. Raymond, A, J. О. . 
Figu or AYARAM TOLARAM— 
PLANTES 
versus 
Joint FaurLY FrgM or Rat HITRAM 
BODBAJ—Derenpants. 

Dekkhan Agriculturists’ Relief Act (XVII of 1879), 
зв, 1, 8, 11, applicability of —Hutension of Act, meaning 
of —dAgriculturists residing in other Provinces, whether 
governed by Act, | 
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: The Dekkhan Agrioulturists’ Relief Act is not appli. 
eable to an agrioulburisb who earns his livelihood 
wholly and principally by agriculture at a place in 
ihe Punjab, orat any place to which the Act has no 
application, [р. 688, col, 1.] 

What is meant by the extension of an Act to a 
district is, the extension of a substantial portion 
of the Act and not merely the extension of a 
Heir a section or опе or more sections, [р. 683, 
col, 2, 

Mr, Tolasimg Khushalsing, for the Plaint. 


ifs. 


Mr. Srikrishendas Lullu, for Defendants 
Nos. 1 and 2, | 

Mr, Kalumal Pahlumal, for Defendant 
No, 3. . 

JUDGMENT.—Defendants in this suit are 
deseribed as the joint family firm of Rai Bodraj 
earrying on businesses at Sbikarpur, in Tahsil 
Rajanpur, Zilla Dera Ghazi Khan, Punjab, The 
suit is оп а commission ageney ascount and 
plaintiffs allege that there is over a lakh 
of rupees due to them at the foot of 
this acsount. Defendant No. 1 Bodraj son- 
tends that the sommisgion agency assount 
was.only between the plaintiffs and himaelf 
and that as he is an sgrieulturist this Court 
has no jurisdietion to try the suit, 

The first two issues raised in this suit 
are :— 

(1) Is defendant No, 1 an agrienlturist Р 

(2) If so, has the Court jurisdiction to 
try the suit P 

By consent these have been tried ав 
preliminary issues on the assumption that 
defendant No. 1 is an agrieulturist. 

The point for determination would be, 
whether the Dekkhan Agrienlturists! Relief 
Aet, XVII of 1879, is applisable to an agri- 
eulurist who earns his livelihood wholly and 
prineipally by agrieulture at Dera Ghazi 
Khan, Punjab. 

The Dekkhan Agrienturists’ Relief Aet is 
entitled an Aet for the relief of indebted 
agrieulturists in sertain parts of the Dekkhan, 
alause (3) of cestion 1 deelares that this sestion 
and sections 11, 56, 60 and 62 extend to the 
whole of British India. The rest of this Aet 
extends only to the distriets of Poona, 
Sholapur and Ahmednagar, but may, from 
time to time, be extended wholly or in 
part by the Losal Government with the 
previous sanction of the Governor General 
in Counsil to any other distrist or distrieta in 
the Presideney of Bombay, Mr. Lulla argues 
that, as sestion 11 has been made applienble 


to the whole of British India and the suit 
filed against defendant No, 1 falls within the 
deseription mentioned in section 3, elause (1), 
it is open to him to elaim the privileges 
of this Ast. 

The term, agrieulturist, is defined in elause 
(1) of section 2, as meaning a person who 
by himself or his servants earns hig 
livelihood wholly or prinsipally by agrisulture 
earried on within the limits of a distriet 
or part of а distriet to whieh this Aet 
may for the time being be extended, or 
who originally engages personally in agri- 
eulture labour within these limits, The 
agrienlture is, therefore, to be earried on 
within the limits of a distrist to whieh 
this Ast may apply. The whole of this 
Ast is extended to the four distrists spesified - 
in gestion 1, some provisions of the Aet apply 
to the distrists and some apply to the 
whole of British india. The words "this 
Act may for the time being extend,” ean 
hardly be eonstrned as ineluding any portion 
of the Aet, for, on the basis of this inter. 
pretation, the Aet may be made applieable 
to Caleutta cr Madras. The extension of a 
few sections eannot be regarded as an extene 
sion of the Aet, As was said in the ease 
of Ohanbasayya v, Okennapgavda (1): "What 
is meant by the extension of an Ast to a 
distriet is, the extension of a substantial 
portion of the Aet and not merely the 


extension of в particular sestion or 
one or more seetions.”’ And іп the 
ease of Purshotam -Lalbhat у. Bharanji 


Partab (2) it waa held that, “the effest of 
the extension of sestion il by the first 
sestion of it, to all India is, simply to impose 
upon any personin any part of India who 
brings & suit,.of a nature mentioned in 
the third seetion, against an agrisulturist or 
agrieulturisis residing within the Districts 
of Poona, Satara, Sholapur and Ahmednagar, 
the nesessity of instituting sush suit, and 
having it tried, in a Court within the 
losal limits of whose jurisdietion he or 
they reside. The Court must nesessarily be 
in some one of the said four distrists. Tho 
word ‘agrieuliurist’, as defined in sestion 2, 
elause (2), refers to an agrisulturist residing 
within any one of the ssid four distriets 


(1) 54 Ind. Cas, 693; 44 В, 217; 22 Bom. L. R. 
44. 
(2) 4 В. 360; 2 Ind, Dec. (м. в) 747, 
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only, and -not to one residing in any other 
distriet.’ The enumeration of the four 
distrists in tha ease is in aseordanse with the 
definition of the term ‘agrioulturist’ as it 
then stood, and the Aet has been 
extended in whole’ ог in part to other 
distrists-or plases in the Presidensy of 
Bombay. The judgment in this sase was 
given.on a referense from the Judge of the 
Small Cause Court at Ahmedabad, who 
plaeed on seotion 11 the same interpretation 
as Mr, Lulla seeks to do now. Mr, Lulla 
relied on the  judgment.in the oase of 
Tulsidas Dhuniec v. Virbussapa (3) in support 


of his argument, He apparently has 
misread the following passage in this 
judgment : "It follows that ‘agrioulturist’ 


in section 1l means one aesording to the 
definition in seetion 2, although the latter 
Bestion is not deelared to extend to the 
whole of British India.  Seetion 11 extends 
to the whole of British India as to suits 
brought against agriculturists of the dessrip- 
tion given in sestion 2.” All that this 
passage means is, what has been stated in 
the judgment at расе 360 that there is 
an obligation upon any person in ару 
part of India who brings a suit of the 
nature mentioned in the third seetion 
against an agricalturist, to bring it within 
the four plases mentioned in the Ast. 

There oan be no doubt that the Dekkhan 
Agrioulturists’ Relief Ast is essentially a 
losal measure and 
contemplated by the Legislature to make 
it one of general application by the ex- 
tension of mestions l. and 2 to the whole of 
British India. * 

My finding, therefore, on the preliminary 
issue will be, assuming defendant No, 1 to 
be an agrionltnrist, as he is а resident of the 
Punjab,to whish the Dekkhan Agriculturists’ 
Relief Ast bas по application, this Court has 
jurisdistion to try the snit. 

N.H. : 

Issue decided in the affirmative, 


(3) 4 B. 624; 2 Ind, Deo, (x. s.) 922. 
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OUDH JUDIOIAL COMMISSIONER'S 
COURT. . 
Szoonp Отуп, Appean-No. 314 or 192C, 
February 18, 1921. . 
Present :— Мт, Daniels, A. J; О, 
GAJADHAR PRASAD — PLAINTIFF 
— APPELLANT Т 
versus 
MANRAKHAN ax» oT8EAR8S-—DEFENDANTS 
— RESPONDENTS. i 


Pre-emption—Vendor out of possession—Legal pros 
ceedings necessary —Sale, nature of —Question of fact. 


It is not correct to say that no sale can be the 
subject of pre-emption where legal proceedings are 
necessary to obtain possession of the property; 
[р. 636, col, 1.] 

Where a sale-deed definitely purports to sell, not 
ashareina law suit, but a share іп я property to 
which he definitely and clearly states his title, the 
sale is subject to pre- -emption, even though it is 
effected for the purpose of raising funds to recover 
the property by litigation. [p. 6^ , col. 1.] 

Abdul Wahid Khan v. Shaluka Bibi, 21 О, 496; 21 T; 
A. 26; 6 Sar. P. О. J. 399; Rafique & Jaokson's P. C. 
No. 184; 10 Ind. Dec. (м в) 96! (Р, С.) and Mirza 
Mohammad Abbas Ali Khan Bahadur v. A. Quieros, 
9 O O, 86, distinguished, 

The question whether a sale is a genuine sale or à 
mere sale ofa share in a law suit is one to be deter- 
mined on the facts of the case. [p 686, col. 1.] 


Appeal from & deoree of the additional 
Subordinate Judge, Unao, dated 22nd July 
1920, upholding that of the Munsif, Safipur 
(Unao), dated 4th Augnat 1919, 

Syed Zakur Ahmad, tor the Appellant. 

Dr, J. N. Misra, holding the brief of the 


Hon’ble Pandit Gokaren Nath Misra, for: 


Respondent No, 1, 


JUCGMENT.—This is а seeond appeal 
in a suit for pre emption whish has- been 
dismissed by the Courts below, professing to 
follow the relings in Abdul Wahid Khan v. 
Shaluka Bibi (1), Mirza Mohammad Abbas Ald 
Khan Bohadur v. A. Quieros (2), Khutshaid 
Ali v. Rashid Husain (3), on the ground that, 
what was sold was not property but a 
mere share in a law suit, The learned 
Subordinate Judge also refers to a fourth 
ease Ra; Bahadur v. Jagrup Pande (4) but as 
it was held in that ease there had been no 
sale this ease is irrelevant, 


(1) 21 О, 496; 21 Т, A; 26; 6 Sar. Р. О. J. 899. 
Rafique & Jackson's Р. C, No. 184; 10 Ind. Dec, (х, в.) 
961 (Р. O.). 

(2; 9 O. C. 86. 

(8 90. C. 381, 

(4) 42 Ind. Cas, 37; 20 О, 0, 249; 4 O, L, J. 640, 


А 
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GAJADHAR PRASAD 0, MANRAKHAN, 
The facts are as follows :—Mousam mot Dal 
Kuer while in possession asa Hindu widow 
of the property of her deseased hrsband, 
Baldeo Singh, executed a mortgage by oon- 
ditional sale in favour of one Jagannath, 
Jagannath brought a suit for foreelosure, 
obtained a final deeree on 13th January 
1910 and was putin possession of the prop- 


erty, Musammat Dal Kuar died in March 
1916. Thereafter, Mangal Singh and eertain 
other persons brought .а suit against 


Jagannath ‘on the ground that they were 
the nearest reversioners of Baldeo Singh and 
that the mortgage had been obtained by 
Jagannath without legal necessity. In 
their pedigree they showed Thanna Singh and 
his trother, Badri Singh, (sinae двовав. 
ed) as being nearer in degree to Baldeo 
Singh than themeelves but alleged that they 
were illegitimate. Among the defences plead- 
ed by Jagannath one was that Thanra 
Singh and his brother were rot illegitimate 
and that, cn the plaintiffs’ own oaase, they 
and rot the plaintiffs were the nearest 
reversiorere. While this suit was pending 
Thantra Singh, on ltth January 1918, sold a 
¢wo-snnas eight.pies share in Mauza Bardhai 
to Manrakhan for a sum of Вв. 350. The 
sale-deed sets out that be is the owner of 
the property as heir of Baldeo Singh but 
that Mangal Singh and others had get 
mutation and brought a olaim inthe Civil 
Courts for the property and that Thanna 
Singh hed not the means to fight the asse. 
He, therefore, cold the property to his 
vendee Manrakhan. After the exeeution of 
this sale-deed, Manrakhan brought a suit 
against Jagannath for possession of the prop- 
erty. This suit and that previously instituted 
by Mangal Singh were tried together and by 
в judgment, dated 7th December 1918, the 
learned Snbordinate Judge desreed the 
alaim of Manrakhan and dismissed the 
eross-suit, Shortly afterwards, on 15th 
January 1919, the present appellant, Gajadhar 
Prasad, filed a suit for pre-emption in respeot 
of the sale deed of lyth January 1918 in 
favour of Manrakhan, Two other pre- 
emptors also filed snits but with шеш we 
are not now oonocerned, 


The grounds on  whish the learned 
Subordinate Jndga has arrived at the 
finding on which he has dismissed the suit 
Brei 
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(1) that Thanna Singh was not in pos: 
session of the property; 

(2) that tbe success of Thanna Singh'a 
elaim, should he bring one, was doubtfnl ; 

(3) that the sele prise was very mush 
less than the real value of the property whish 
is now valued at Rs. 2,0C0 

In this conneation it may be remarked 
that, however good Thanna Singh’s title 
might be, no one would be likely to give 
anything like the fnll value for the pur. 
chase of property when he knew that a 
long and expensive law suit would be 
nesessary before he sould obtain possession 
of it, : 

The question for desision is, whether the 
considerations relied on by the learned Sab- 
ordinate Judge are вап зіепь to bring the 
case within the priasiple of the rulings 
on which he has relied. In my opinion, 
the principle of those aases must be son- 
fined within very narrow limits, The faeta 
of Abdul Wahid Khan v, Shaluka Bibi (1), 
were of an altogether exseptional nature, 
The defendant who was setting up the 
slaim to pre-emption was at the same time 
denying the title of the vendor, and alleg» 
ing that he himself was the trus owner of 
the property. The sale whisk he sought 
io pre-empt was exesuted for the purpose 
of raising funds fo resover the property 
from the defendant himself, the very per- 
son who set np his right of pre-emption 
in defenee. The sosts to be ineurred in 
the legal proseedings formed a part of the 
prise agreed проп. Under these sireum. 
etanoes, their Lordships held that the law 
of pre-emption laid down in the Oudh 
Laws Aot was not applieable and added: 

“In truth, the transaetion wasa sale of в 
share in a lew suit. The position taken 
up by the defendant was „altogether in. 
sonsistent with elaiming a right of pree 
emption,” In Mirsa Mohammad Abbas AU 
Khan Bahadur v. A. Quieros (2), Mr, Soott, 
who delivered the leading judgment, said 
that the facts were not very different from 
thoze of the Privy Counsil oase, In this 
saee not only had the vendor a very 
doubtful right under the Will, but tha 
major portion of the sale eonsideration was 
made to depend on whether it was desided 
that he had any right to the property, 
Mr. Ohamier, in soneurring, said that this 
was nof the kind of transaction to whieh 
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БАЈАН OF RAMSAD 0, KAMITH BAVUTHAN, 

Ohapter II of the Ondh Laws Aat was 
ever intended to apply and that 
would be impossible for a Gourt to as- 
«em the market.value of what was being 
Bold, 

ln my opinion, these rulings were never 
intended to lay down that no right of pre- 
emption arises in any ease in whioh the 
vendor was out of possession and litigation 
would be nesessary to  resover possession 
of the property, The fast that the vendor 
had in truth a good title to the property 
is evident from the result of the litigation 
whish. afterwards took plase, I bave my- 
self held in the ease of Balwant Singh v, 
Lallu Ram (5), that the question whether 
a sale is a genuine sale ora mere sale of а 
share in a law suit is one to be determined on 
the fasts of the ease, and that 16 is eertainly 
not sorrest to say that по sale ean be the 
Bübjeet of pre-emption where legal pro. 
eeedings are neeessary to obtain possession 
of the property, On the fasts, that was 
a stronger sase in favour of the pre.emptor 
than the present, but the prineiples there 
laid down, to whish I stil adhere, are 
entirely applicable to the ease before me. 
The eale-deed definitely purports to sell 
nota share in a law suit but a two-annans 
eight-pies share in Zsmindari property to 
whieh the vendor definitely and slearly 
states his title. ‘There is no reason on 
prineiple why a shampertous purehaee of this 
nature should be exempted from the liability 
to pre emption to whieh other purshases are 
subjest. In my opinion, the suit has been 
wrongly dismissed on this preliminary ground 
and, setting aside the deerees of the Courts 
below, I remand the case through the lower 
Appellale Court to the Court of first inatanee 
for deeision on the merits. The appellant will 
be entitled to hés eosts in thia Court and in 
the Court below. As Bharat Singh had ceased 
before his death to have апу interest in the suit 
it will not be nesessary to make his heira 
parties in the Oourt below, In fast, there 
appears to be now no necessity for determining 
the fourth issue originally framed by the 
learned Munsif. 


Z. K, & N, E, 


Apreal allowed: Oase remitted 
for re-érial, 


` (5) 49 Ind, Сав, 462; 6 О. 1, 7.20, 
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MADRAS HIGH COURT. 
Orsi, MISCELLANEOUS PETITIONS 
Nos. 2354 ro 2358, 2370 то 2373, 
2375 ro 23:4, 2386 дир 2387 or 1920, 
September 9, 1921. 
Present : —Mr. Justise Spenser and 
Mr. Justise Kamarswami Sastri. 
RAJAH or RAMNAD-—PrriTIONRE ` 
versus 
KAMITH RAYUTHAN AND OTZHERS— 
RESPONDENTS, 

Civil Procedure Oode (Act V of 1903), s. 110— 
“Claim or question to or respecting property of like 
amount,” meaning of—Possible suits involving same 
points but not pending, applicability to—Letters Patent 
(Mad.), cl. 39—8Substantial question of law though 
value trifling—Leave to appeal, 


The expression “claims or questions to or respect- 
ing property of like amount or value” in section 110 
of the Civil Procedure Oode refers only to questions 
arising between the parties. to the suit and not to ' 
questions affecting the title of one of the parties 
to the suit in suits that may hereafter be brought 
but are not now pending. Гр. 687, со], 1] - . 

Hanuman Prasad v. Bhagwati Prasad, 24 A, 286; 
A. W. N. (1902) 48 and Moofti Mohummud Ubdoollah. 
v. Baboo Mootichund, 1 М. І. A.368; 3 W. R. Р, C. 
34; 1 Suth, P. О. J. 56; 1 Sar. P. О. J, 129, 18 Е, R. 
148, followed. 

Ananda Chandra Bose v, Broughton, 9 B. L, В. 428, 
nob followed, 

A decision on the meaning of seotion 12 of the 
Madras Estates Land Act is a question which 
involves a substantial question of law within the 
meaning of section 110 of the Civil Procedure Code, 
[р. 687, col. 1 ] ` 

It is within the jurisdiction of the High Court, 
under clause 39 of the Letters Patent, to grant 
leave to appeal.to His Majesty in Council in 
suits of small value where the right in dispute, 
though not exactly measurable in money, is of great 
private importance. [р. 687, col. 1.] 

Joykishen Mookerjee v. Collector of East Burdwan, 
10 M. I. A. 16; 1 W. В. P. С. 26; 1 Suth P. О, J, 542; 
2 Sar. P. О. J. 54, 19 E. R. 870; Anant Ram v. Sheoraj 
Singh, 18 Ind. Cas. 305 and Harjibhai v. Jamshedji, 
21 Ind, Cas. 783; 15 Bom. L, R. 1021, followed. 

Petitions, under seetions 109 and 110 of 
Order XLV, rules 2 and 3, Civil Prosedure 
Oode,1908,and slause 39 of the Letters Patent, 
praying the High Court to grant a sertifieate 
to enable petitioner to appeal to the King 
in Counsil against the judgment of the High 
Court in Civil Revision Petitions Nos. 164 to 
178, 189 to 183, 185 to 194, 196 and 1252 
of 1918 and reported as 60 Ind. Cas. 90. 


Mr. 0. Y. Anantha Krishna Atyar, for tha 
Petitioner. 


Mr. S. Soundaraja Asyangar, for the Ba: 
ppondents, . 


e 
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MAHRAJ PRÀG DIN 0, BHAGWATI SAHAI, 

ORDER.—These are petitions for leave 
to appeal to His Majesty in Council from an 
order passed under sestion 25 of Ast IX of 
1887 in exereise of the High Court's powers 
of revision over the judgment given by the 
JDistriet Munsif of Manamadura in certain 
Small Canse suits. : 

Those suits were brought by the Rajah of 
Ramnad in а Small Cause Court to reeover 
damages for the «utting of trees in the 
defendants’ holdings, The damages claimed 
amounted tono more than a few rupees in 
eash ease, 16 is now alleged in an affidavit 
sworn to by a subordinate of the Rajah that 
the effest of our order will be to deprive the 
plaintiff of tirva to the extent of Rs, 30,000 

' when the whole Zemindari is sonsidered. 
There is no sounter-afidavit and this state- 
ment, therefore, is not shallenged. It is, 
therefore, urged that the order involves, 
direetly or indirestly, a slaim or question 
of upwards of Ra, 10,000 in valne, 

The referenee in the Civil Prosedure Code 

_ in evidently to questions arising between the 
parties to the suit and not to questions 
affeoting the title of one of the parties to the 
suit in suits that may hereafter be brought but 
are not now pending. Vide Hanuman Prasad 
v. Bhagwati Prasad (1) whieh follows a 
desision. of the Privy Couneil in Моо 
Mohummud Ubdoollah v. Baboo Mootichund (2) 
and must, therefore, be preferred to the 
deoision of a Single Judge in Ananda Ohandra 
Bose v, Broughton (3). 

As the value of the subjeot-matter involved 
is less than Rs. 10,000 no appeal ean lie 
from our final order unless we eertify under 
elause 39 of the Letters Patent that the ease 
is a fit one for appeal to the Privy 
VUounoil. 

We think if must be ooneeded that our 
desision, being one on the meaning of seation 
12 of the Madras Estates Land Ast, involved 
a substantial question of law and.that if is 
likely to have very serious and far-reashing 
eonsequenses in the Hamnad Zsmindari, 
seeing that other Courts in that Distriet will 
follow it in dealing with disputes as to the 
rent payable for trees and as to the right of 
ratyats to take the timber of growing trees. 
Looked at from this point of view, the right 


(1) 24 А. 236; A. W. N. (1902) 46. 

(2) 1 M. I. A. 863; 8 W. В, P, C. 34; 1 Suth, Р. О, J. 
56; 1 Bar. P. O. J. 120; 18 E. R. 148. 
, (8) 918, 1, R, 428, 
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in dispute is not exactly measurable in 
money, but is of great private importanee 
and, in sush cases, leave to appeal has been 
granted in Joykishen Mookerje v. Collector 
of Hast Burdwan (4) and by the Allahabad 
and Bombsy High Oourts respestively in 
Anant Ram v, Sheorai Singh (5) and Harjte 
bhat v. Jamshedit (6). 

We, therefore, certify under elause 39 
that these eases are fit eases for appeal, 
The appeals may be sonsolidated for purposes 
of security, | 

М, C. Р. 


J. P. & We Oi А, Leare granted, 


(4) 10 M. I. A. 16; 1 W. R. P. О. 26; 1 Suth. P, C. Ј, 
542; 2Sar. P, C. J. 54; 19 Е. R. 879, 


(5) 18 Ind, Cas. 805. 
(6) 21 Ind. Cas, 788; 15 Bom. І, R. 1021, 





OUDH JUDICIAL COMMISSIONER'S 
COURT 


Finst Огт, Arrears Nos, 48 awp 60 
' or 1919, 
Febrnary 22, 1921, 

Present :—Mr. Daniels, A. J. Ou 
and Mr, Lyle, А, J. О. 
MAHRAJ PRAG DIN—PiamNTIFF— 
APPELLANT 
067815 
BHAGWATI ЗАНАТ AND OTHERS— 
DEFENDANTI—HESPONDENTS, 
BHAGWATI SAHAI AND OTHERS 
—DEFENDANTS—À PPELLANTS 

versus . 
MAHRAJ PRAG DIN—Ptatgrive— 
RESPONDENT. 

Hindu Law—Joint famtly—Mortgage by some 
members—Personal decree--Legal mnecessity—Interest 
—Limitation—Contract Act (IX of 1872), s. 16-— 
Undue influence—Necessity—Higlh, rate of interest, 


Where a mortgagee from some members of a 
Hindu joint family seeks only a simple money. 
decree in respect of the mortgage-debt, no question 
of legal necessity arises. In the absence of fraud, 
undue influence, or other ciroumstances which would 
invalidate the contract, the members who exeouted 
the mortgage are personally liable and the other 
members are liable to the extent of the assets of 
the executants who are dead which have come into 
their hands, (p. 689, col. 1.] 


* 


aa 
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‚ Where a mortgage-deed provides that the interest 
will be paid year by yearand in case of default it will 
be added tothe principal and compound interest 
will be charged; that the mortgagee might realise 
the interest every year by seuit or might have it 
added to the principal, and that at the time of 
redemption or foreciésure the total interest due 
would be deemed to be a separate item which the 
mortgagee would be entitled to recover from the 
person and other property ef the mortgagors, the 
mortyagee has an option either to sue for his 
interest yearby year or to allow it to be compound- 
ed and to sue for it at the time of redemption or 


foreclosure and no part of the interest can become 


barred by time. [p 690, col. 2,] ` 

In order to establish undue influence as defined by 
section 16 of. the Contract Act, it must: be shown 
that the lender took advantage of the necessity 
and of the position of the borrower and imposed 
unconscionable terms. The mere fact that the 
borrower was under urgent need to borrow is not 
of itself sufficient to raise the presumption that 
undue influence was exercised, nor does the existence 
of urgent need, accompanied by the fact that a 
high rate of interest is charged, establish such a 
presumption, [p. 639, col. 2; p. 690, col. 1.] 


Appeal from a deeree of the Subordinate 
Judge, Sitapur, dated 18th July 1919. 


. "Messrs, 4. Р, Sen, Kanhaiya Lal and 
Tinkuari Mohan Ghosh, for the Appellant. 


Mr. Bisheshwar Nath Srivastava; for Rə- 
spondent No. 1, 
Mr. K. N. Ohak, for all the Respondents. 


JUDGMENT.—Mahraj Prag Din brought 
a suit on the basis of two registered 
mortgage-deeds executed in his favour on the 
8rd October 1899 by Nand Kishore, Girja 
Dayal, Bhagwan Das, Gar Prasad, Parbhu 
Dayal, Musammat Mul Kunwar, Sami Dayal, 
Bebari Lal, Kanhaiya Lal and Bans Gopal. 
One of these deeds was a .usufructuary 
mortgage for Rs..900, Itprovided that the 
mortgagee should be put:in possession of the 
morígagors share of 6 biswas and 133 
biswansis of Baqipur and shonld take the 
profits of if in lien of interest, that the 
mortgaged property would be redeemed after 
seven years and that, on failure to redeem, 
the mortgage-deed would be treated as a 
mortgage by conditional sale. The other 
deed was в deed of further sharge for 
Rs, 900. 1t provided that the. prinsipal sum 
should be paid.along with the money due 
on: the deed of usufrustuary mortgage at the 
stipulated ‘time and’ in case of default ‘it 
should bó sonsidered as a portion of the 
purchase-money, and that the interest. would 
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be treated as an amount separate from the 
principal which the mortgagee in case of non. 
payment at the time 
absolute sale would be entitled to resover 
from the other moveable or immoveable 
property of the original mortgagors. Nand 
Kishore, Girja Dayal, Bhagwan Dae, Parbhu 
Diyal Kanhaiya Lal and Bans Gopal аге 
dead. The mortgagee brought his suit 
against their representatives and the other 
mortgagors for foreslosure in respect of the 
principal amounting to Rs, 1,800 and. for a 
simple money-deeres for Rs.. 25 338 in 
respect of interest due on the deed of further 
eharge. The learned Subordinats Judge 
gave the plaintiff a desree for foreslosure in — 
respeet of the prinsipal’ sum and a simple 
money-deeree for Rs. 3,318 in respect of 
interest due on the deed of farther oharge. 
The rate of interest entered in the ‘dead was 
Re, 1.10.0 per eent. per month with yearly 
rests, but the learred Subordinate Judge has 
allowed orly simple interest at that rate. 
The defendants pleaded that the property 
mortgaged was joint family property, that 
‘there was no valid nesemsity for raising 
the money on sueh hard terms, and that 
undue irfluenee had been exersised, The 
learned Subordinate Judge has not soma 
to a very clear finding on theese’ pleas, 
He seems to have: held that, although 
the prinsipal money ‘was borrowed for 
‘legal nesessity, there was no sueh necessity 
as would justify the high rate of interest 
ab whish money was borrowed. Не bas 
held that the terms of: the deed were hard 
and unsonsoionüble but he does not appear 
‘to have held that undue  influenee, aa 
defined. in: section. 16: of the ‘Indian 
Contrast Act, had been exereised. The 
‘defendants also pleaded that the suit for 
a simple money-desree was either promature 
or barred by time, bnt this plea was 
not aeospted by the lower Court. The 
deeree passed by the lower Court in res- 
poet of the interest was a personal deerea 
against Gur Prasad, Musammat Mul Kunwar, 
Sami Dayal, and Behari Lal. Against the 
other defendants the lower Court gave a 
deeree only to the extent of the asseta 
of the deseased  mortgagors whish had 
some into their hands or  whish were 
proved -to-have ,been reeeived by them 
and not duly assounted for, The ‘defend- 
ants have paid the prinsipal sum of 


or redemption jor .: 


'exeeuted the deed of farther sharge. 
"be noted that the plaintiff does not elaim that 
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` Re. 1,800. Against the dearoe for Rs. 3,318 


in respest of interest they have filed an 


‘Appeal (No, 60 of 1919) and the grounda 
' “taken are that the rate of interest allowed by 


the Subordinate Judge was’ excessive and 


“thata slain for a simple money-desree жав - 
The. 


: "plaintiff has also filed an Appeal (No. 48 `of. 


either premature or time-barred, 


1919) and he olaims that interest should have 


~ been allowed at the stipulated rate and that, 
in any ease, compound interest should have: 


been allowed against those persons who had 
It will 


a personal deereo should have been passed 


‘against any of the defendants who were not 
- ‘parties to the deed, 


In view of the deeree whieh has been passed 


"aud of the grounds taken in appeal, it seems 


to us that the question of legal nesessity 
does not arise, lt is urged on behalf of the 
defendants, that ag there was a mortgage on 
the joint family property, and that as it was 
sought to enforee the mortgage against the 
menibers of the joint family, then each 
eovenant in the mortgage should be seruti- 


n'zed whether it affests the joint family prop- . 
‘erty or not, and that even if any of the 


eovenants does not affeet the joint family 


-` property it eannot be binding on the members 


* there was legal nesessity in respest of it, 
· find ourselves unable to assept this view of 


of the joint family unless it be proved that 
We 


the law. The lesrned Counsel for the defend- 


- ants relies upon tbe rulings reported as Nawab 
Маг Begam v. Rao Raghunath Singh (1) and. 


Sarab. it Singh v. Gur Bakhsh Singh (2); but 


' in both those eases 16 was sought to enforss 


the mortgage debt against the joint family 


property. in the present ease it is not sought 


to enforeo the covenant in the deed of further 


: eharge in respest of interest against the 


mortgaged property and only a simple money- 


: desree has hean asked for in respest of it. 


In the absense of fraud, undue inflaenee, or 
other.eireumstances whieh would invalidate 
the eontraot, the defendants who entered inta 


the eovenant are olearly-personally liable and - 
the other defendants are dlearly liable to the . 
extent of the assets of the exeentants who . 


(1)-50 Ind. Cag, 434; 41 A. 571; 88 M. L. J, 621; 17 . 


A. L, J. 501; 28 C. W, N. 700; 21 Bom. L. В, 434 ; 26 
M. L. T. 40; B0 О. L. J. 86; (1919 M. W. N. 493; i. 


` U.P, L.B (Р. 0.) 49; 46 I, A. 145 (Р, C.) 


(3) 80 Ind, баз, 910; 19 О, 0, 159, 
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are dead whioh have «ome into their hands, 
Indaed, we think that a personal decree sould 
have been passed against the sons and 
grandsons of the dessased exeeutants who 
have been made defendants in the present 
ease вв, in the view of the ruling in Saku Ram 
Ohandra v, Bhup Singh (3), they are under a 
pious obligation to dissharge the debt as 
there is no suggestion that i¢ was ineurred 
for immoral purposes. 

The questions, then, thatremain for deeision 
in these two appeals are ;— 

first, was any undue influense, as defined 
in sestion 16 of the Indian Contract Ast, 
exereised, and, if ac, what rate of interest 
should be allowed ? and 

secondly, was the elaim in respeet of 
interest barred by limitation or proma» 
ture P 

With respeet to the question of undue 
influence, we find that a foreslosure deeree 
for Rs, 709.19.0 had been obtained in 
respeat of the property mortgaged by the 
defendan!s in a suit against the mortgagors 
and the 6th of October .899 was the last day 
allowed for payment. The deeds in suit were 
executed on the 3rd of Ostober 1899 and 
the amount borrowed on them was Hs, 1,£00. 
It is elear, therefore, that the mortgagons 
were in urgent need of obtaining money ta 
pay off. the foreslosure desree, But the 
mere faot that sueh urgent need existed is 
not of itself sufüsient to raise the presump- 
tion that undue inflaense was exercised: 
Sundar Koer v. Rat Sham Krishen (4), and 
Ram Oharan v. Kanchan Kuar (5), 


.Nor, indeed, does the existenee of urgent 


need повотрапіей by the faet that a high rate 
of interest was sharged establish sueh a pre- 
sumption, Ia ordinary sireumstanees, the 
more pressing the nesessity the higher the 
rate of interest is likely to bə, for the 
borrowers have not time to, make впеһ 
inquiries as will ensure that they aro. borrow. 
ing at the sheapest rate obtainable, In order 
io establish undue inflaenee, as defined by 
sestion 16 of the Oontrast Aeb, it must 


280; 89 A. 487; 21.0, W. N. 698; 1 
Y B À. L. J. 487; 19 Bom. L. R. 498; 26 
А purs L, J, 14; (1917) M. W. N. 489; 22 
. W. 213; IML A. 128 ip. Со, 
‚4 
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> Ъв ‘shown that the lender {сох advant- 


: age of the neasssity and of tha position of 


- the borrower and 


imp^sel unosonscionabla 


‚ terms. [Kamla Prasad v. Ram Ohandra Prasad 
. Narain Singh (6).', 


In the present: вазе the terms are by no 


> means unusual. The interest charged was atthe 


raté-of Ro. 1-10 0 per sant. with yearly reste. 


-We find that the defendants had borrowed 


money previously on practically the. same 


‘-terms in order to purehase the property 
. mortgaged by the deeds in suit and that the 
-mortgages in respeot of whioh the.foreslosure 


- deeres was obtained earried interest at the 


: same rate. 


And the fast that no less than 
nine adult male members of the family 
joined together in exeeuting the deed of 


- further sharge is in itself an. indisation that 


= exeroisad, 


no undue i: Ёпепве is likely to have been 
. Parthermore, we find that the 


- "defendants, in paragraph 14 of their wriiten 


statement, set out 


` manner in whioh tbey alleged that undue 


ч 


4 


inflaense had been exeraised. They deelared 
that they had negotiated a loan from Aussri 


+ Singh, resident of Taralia, on interest at Во, 1 


: per^ sent. : 


per mensem for the purpose of 


. paying off the foreslosure deeree; that when 
: the: plaintiff agreed to lend them the money 


at the-same .rate of. ісёзгевё. they dropped 


- the negotiations with Auseri Singh, and that 


~ пеёг апа the parties went to Sitapur . to oxe- . 
ute the deed, the plaintiff resiled from his 


› 


when: the time for foreelosure same very 


: agreement aid insisted on. taking eompound 


interest.on ‘the deed of further charge at Re. 


-1.10 Oper oent, per mensem; and as the time 


* “was :во short the defendants were compelled . 


· $a assept- the terms offered to them and, took. 


ES 


tA 


the loan in order to save the property from 
Had the defendants been able. 


foreolosure, 


с to prove these ‘allegations we should not have 


.hesitated in holding that undue influenee had . 
: been  exereised, but there 


is no evidensa 


8 whatsoever to support this story nor has it 


А 


r 


been accepted by the learned Subordinate 
Judge, Auseri Singh himself has not been 
examined ав a witness. Not one of the defend. 
anta has gone into the witness-box and we 
have merely the statement of Jang Bahadur, 
the son of Auseri Singh, to the effest that 
fiwenty yóars ago Bhagwati Sahai, Nand 


(6) 51 144, Cus 498; 4 P, L, J. 665; (1910) Pat. 
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in definita terms: the. 


Kishora and Girja Dayal approaehed him and 
asked for a loan of about Вз. 2,000, but he 
does not remember what interast he asked or 
for what purpose the money was required; 
nor does he зву that he agreed to lend the 
money. In all these eiroumstanees, we must 
hold that the defendants have failed to prove 
that any undue influence was exereised, That 


.being so, the plaintiff is entitled to enforse 


the terms of the bond and no reduetion in 
the rate of interest oan be allowed. 

The deed of farther sharge provides that 
the interest will be paid year Бу year; in 
oase of default it will be added to the prinei- 
pal and eompound interest will be.shargad; 
that the mortgagee might realise the interest 
every yesr by suit or might have it added to 
the prinsipal, and that at the time of redemp- 
tion or foreclosure the total interest; dus 
would be deemed to be а separate item whieh 


the mortgages wonld ba entitled fo rseover > 


from the person and other property of the 
mortgagors, The deed, therefore, gives the 
plaintiff an option either to sue for his inter- 
est year by year ог to allow it to be som» 
pounded and to sue for it at tha time of re- 
demption or foreclosure. In these eireum- 
stances, following a aeriss of rulings of ‘this 
Oourt, we hold that the claim for interest as 
brought was not barred by limitation, Durga 
v. Tota Bam (7), Ham Farshad v. Qadro 
(8), Mubarak Ali v, Gopt Nath (9), Basant 
Singh v. Rampal Singh (10), Kali Oharan. v. 
Ohhab Nath (11), 

Finally, it is urged that the suit for ЖЛ 
is premature because under paragraph 6 of 
the deed. of further oharge the right to 
resover aeerged only after redemption or fore- 
closure had taken plase. We are of opinion 
that there is no forea in this oontentioa and 
that the plaintiff was under the terms of the 
deed entitled ta bring his suit for the interest 
due along with his suit for foreclosure, 

The result ie, that weallow the plaiotiff's 
appeal (No. 48 of 1919) and dismiss the 
defendant's appeal (No. 60 of 1919). The 


(7) 19 Ind. Cas 738; 16 O. C. 45. 
(8) 40 Ind. Cas. 282; 20 О. 0. 182; 4 О. 1. 7.341, 
(9) 45 Ind Сав. 618; 5 O. L. J. 73. 
UE 51 Ind. Cas, 985; 6 O. L. 3.243; 1 U,P. L, R, 
© 
(11) 52 Ind. Cas; 413: 92 0. C. 159 1 U. P.L, В, 
G. 0 99 6 O. L. J, 868, 


^ 
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desree of the lower Court. will be amended 
and the plaintiff will be allowed a simple 
money- decree for Ha. 25,338, the full amoant 
of the interest elaimed, against all the de. 
fondanta. The defendants Nos, 4 and 15 to 
`17 will be personally liable. The remaining 
defendants will be liable only to the extent 
of the assets of Nand Kishore, Girja Dayal, 
Bhagwan Das, Parbhu Dayal, Kanhaiya Lal 
and Bans Gopalin their hands and proved 
to have been reeeived by them and not 
duly Saeounted for. In view of the faet that 
the interest had mointed up to sush an 
enormous sum, we are of opinion tkat tte 
parties should bear their own oosta through- 
Oat and we order accordingly, 
2. К, 
Appeal No. 48 allowed. 
Appeal No, 60 dismissed 





ALLAHABAD HIGH JOURT. 
Oxstatnan От, Sarr No. 3 or 1921. 
Mareh 9, 1922, 

Fresent ; — Ме, Justise Piggott and 

P. Mr, Juetioo Walah. 
KEDAR NATH MOTI LAL-—4A»»;0 ANT 
cereus а 
Messes, SUKHAMAL BANSIDHAR— 


Opposite Party. 
Arbitration=-Interpretation of arbitration clauses— 
Arbitrator’s powers ~ Arbitrary interpretation—Jurisa 
diction of Civil Courts, 


Although generally the interpretation of arbitra- 
tion clauses is for the arbitrator, yet when a Court 
ig asked ‘to file an award, it must determine wheo- 
ther the document propounded as such is the 
production of an arbitration tribunal duly constituted 
under the terms of a contract or agreement binding 
проп both parties. [p 692, col. 2.] 

In a contract of sale there were two clauses, 
one providing that the parties would refer their 
disputes to arbitration the other that no claim or 
dispute of any sort was to be recognised unless 
made within в certain specified period. In course 
of time the sellers claiming damages for breach of 
contract referred the matter to arbitration, but 
did so after the period specified had expired. The 
buyera raised objection but the arbitrator pave the 
award holding that the second clause referred to 
disputes raised by the buyers only and had 
nothing todo with any claim for damages by the 
sellers, On an application to file the award the 
buyers contended that the award was without 
jurisdiction. The sellers replied that the Court 
had no jurisdiction to open tho matter as the 


interpretation of the clause was for the arbitrator 
alone : 

Held, that the Court hud jurisdiction to go into 
the matter, that the clause was applicable to both 
parties and that, therefore, the award was invalid. 
[p. 692, col. 2.] 

Per Walsh, J.—'The interpretation of arbitration 
clauses is for the arbitrator but in the present 
ease there is no question of interpretation. To 
hold that a plain and unambiguous clause applies 
against one party to the contract and not aguinst 
the other is misconduct. [p. 623, col. 1.] 


Messra, P. L, Banerji and U, 8, Ba'‘p2t, 
for the Applicant. 

Messrs, B. E, O'Conor, G. W. Dillon, Dr. 
S, М. Sen, Dr, К. N. Katju and Mr. Durg: 
„Prasad, for the Opposite Party. 

JUDGMENT, 

Piaaorr, J.— This is an applisation to file 
an award, dated November 22nd, 1920, made 
in sonnestion with a trade dispute between 
two firms проп а private submission and 
an arbitration eondusted without the inter- 
vention of the Court. The defendant-frm 
is the same as in eases Nos. 1 and 2 to-day 
desided by us, and the faets of the dispute 
are broadly similar. Here also, the award 
is that of an umpire appointéd by the 
Committee of the Delhi Piese Goods Aseo- 
siation after the arbitrators: ehosen by the 
parties had failed to agree, There are two 
points upon  whish the present ease is 
distinguishable from those above referred 
to :— "s 
(:) The order plaeed by the defendant- 
firm with the plaintiff frm was embodied 
in seven indents; the letters of aseeptanse 
in respest of two of these are not forth. 
soming, but in eash of the remaining five 
letters the form of words employed is as 
follows :— 

“Wa hava to intimate that your indenta 
have been asosopted by wire and the same 
are subjest to revision and aonfirmation by 
mail,” The qualifying expressifn, "if re. 
quired,” to whieh I attached eonsiderabla 
weight in deciding the sonnested oases, is 
not to be found here; though we do not 
know for sertain that it did not appear 
in the letter of a&oespianse whieh was un. 
doubtedly written and delivered in respeet 
of the first two indents. Mr. Tota Ram, 
Manager of the plaintif. firm, has made 
a very clear and (ав І think) straightfor. 
ward statement regarding the sourse of 
business bztween the parties and the reasons 
why he did not think it nesessary to make 


‘ever san be reeognized if not 
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any further communieation to the defendant. 
firm when the arrival of the mail from 
England showed that there had been no 
error of transmission in the sables whieh 
had passed between bis firm and their 

anehester eorrespondents. If this were 


‘the only point in the ease I should be 


prepared to hold, though not without some 
hésitation, that the meaning of the reserva- 
tion with whieh the plaintiff.firm’s as- 
septanse was qualified was perfestly under- 
stood by both parties, that it had reference 


.only to a sontingency whieh never in fact 


arose, and that there was a sompleted son- 
trast between the parties. 

(5$) There is, however, another diffienlty 
‘in the way of the plaintifi-firm,  Aesord- 
‘ing to elause (14) of the printed form of 
. indent, whieh ia the basis of the eontraect be- 
‚ tween the parties, — 

“No elaim or dispute of any sort what- 
made in 
writing within sixty days from due date of 


pay ment.” 


The first letter written by the plaintiff- 
firm, after the defendant-firm had re. 
fused delivery and repudiated the eontraat, 
in whish the former prefer any ваіт for 
damages is one dated April 13th, 1920, 
.sonsiderably more than sixty days after due 
‘date of payment in respest of the very 


Jatest of the indents eonserned, The um- 


pire has eonsidered this point: he says, in 
, effect, that the clause above quoted refers 
‘to elaims put forward or: disputes raised by 
the buyers and has nothing to do with 


‚апу slaim by the sellers for damages for 
' breaeh of.eontraet. 


It must be remembered 
that elause (3) of the indent form provides 
‘the sellers -with a prompt and  effestive 
"remedy against failure on the part of the 
buyers to,aesept delivery: if the plaintiff. 
firm had ehoren to avail themselves of 


' this remedy we should have bad a "elaim" 


on their part well ‘within the preseribed 
, period of limitation, Thay hose not to 
''avail themselves of this remedy and to 
fall baek on their rights under the ordinary 


' Jaw ав the vendors under a sontrast of 
' sale whieh the vendees had repudiated and 


' refused to perform, 


The question is, whe- 
ther the plaintiff frm, having done this, 
“aan olaim the benefit of the arbitration 
slause, whieh is No. 15 in the irdenb form, 


~ without Gret fulülling the obligation im. 
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posed upon them by slause 14; that is to 
say, without preferring a elaim in writing 
within the pressribed period of sixty days. 
On the sontraet as it stands nothing oonld 
well be plainer than the expression: " No 
elaim or dispute of any sort whatever” 
used in clause 14. We were asked to éon- 
sider the terms of the eopiraet as a whole; 
and on doing this it seems to me impossible 
to avoid the inferenee that the aondition 
laid down in this elause was intended as a 
condition presedent to the operation of 
slanse 15. It was urged that the arbitrator 
was in a better position than this Court 
-ean be to understand the ordinary sourse 


`of business in this matter and the inten- 


iion of the parties when entering into this 
contrast, 1f this point is seriously press- 
ed, if seems to me that we oannot alto» 
gether shut our eyes to the fast that the 
umpire representa the views of the Delhi 
Piese Gooda Assosiation, that is to say, of 
the importing firms, who are vitally ir- 
terested in throwing the burden of the loss. 
eonsequent. on the slump in the Indian - 
market after November „dlth, 1918, as far 
aa possible, on the ‘buyers in India” 
rather than on the importere. In any ease, the 
duty is east upon this Court of interpreting 
‘the terms of the eontrast and I do not 
see how we oan agree to twist the plain 
language of elause 14 into something wholly 
different. Finally, it was sontended that 


-the point was one for the deeision of the 
‘arbitration tribunal and that we are not 


sitting as a Conrt of Appeal from the 
arbitrators or umpire. This last proposition 
is eorrest, and I have endeavoured studi. 
ously to bear itin mind thronghont; but 
when the Oourt is asked to file an award 
it must determine whether the doeument 
propounded as sueh is the produetion of an 
arbitration tribunal duly sonstituted under 
the termé of a contraet or agreement bind. 
ing upon both parties, In my opinion the 
plaintiff-firm was zot entitled to. slaim the 
benefit of the arbitration elause (No. 15 of 
the contrast) unless and until the provi- 
sions of the previous slause had been somplied 
with, If this view is eorrect, it follows that 
the award of the umpire is not the desision 


‚ ОЁ a tribunal to whieh the defendaünt.firm 


was bound, under the terms of their eon. 
iraet, to submit, 


I. would, therefore, disais this appli: 
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sation with sosts, ineluding fees on the 
higher seale. 

Warsy, J.—I agree that the applicants 
in this sase are not entitled to an order 
filing the. award. In my judgment the 
arbitrator and umpire had no jurisdietion 
on the ground of the failure by the sellers 
to somply with elause 14 of the sontract. 
The interpretation generally of slauses is 
for the arbitrators. Bat there is no ques. 
tion of interpretation in this ease. To hold 
that & plain and unambiguous elause applies 


against one party to the -sontraet and not” 
In this. 


against the. other is miseonduot. 
ense it is clear that 16 was so held in the 
interests of a elass to whieh the arbi- 
trator . himself belonged. Ац arbitrator 
eannot give. himself jurisdistion by arriving 
at. а eonelusion whish there is no evideéneo 
to support, and on the evidenee it was 
plain that no elaim in writing ‘was made 
within the sixty days, nor was there 
any evidence that this stipulation had been 

. waived. 

х, н, 

Application dismissed, 





OUDH JUDICIAL OOMMISSIONER/S 
COURT. 
Сууп, Revision No, 149 or 1920, 
February 24, 1921. 

Present :— Pandit Kanhaiya Lal, J. О. 
PAHALWAN SUNGH AND ANOTHER— 
PrLiINTIEFR— АРРІЛОАМТа 
veraus 
GANGA ВАКНЅН SINGH AND ANOTHN&— 

' Deve ‹рлнтв-- OPPOSITE Party, 

Civil Procedure Code (Act V of 1908), s 152— 
Plaint, rectification of error in, after disposal. of 
suit, 


Under section 162, Civil Procedare Code, errors in 
judgments and decrees сап be corrected at any 
moment; and if those errors follow from clerical or 
accidental mistakes committed in the plaint or other 


proóeedings ibis open to the Court to ascertain by , 


enquiry whether any accidental slip haa occurred 
and to rectify it if the real points at issue are not 
affected thereby, [p. 693, ool, 2. 
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Applieation against an order of ihe 
Munsif, Musafirkhana, dated the 28th August 
1920, . 

Mr, Н. К. Ghosh, for tha Applieants. 

JUDGMENT.— This is an applieation for 
the eorrestion of an aeeidental slip in the 
plaint filed in a suit whieh was deereed by tha: 
Munsif of Musafirkhana on the 3186 August 
1917. Reeently, the plaintiffs diseovered that 
grove No, 1494 khasra was wrongly deserib- 
ed in the desree and in the plaint as 
No. 11464 khasra, They applied to the Court: 
below for the restifisation of the error under 
sastion 152 of the Code of Civil Prosedures 
but the Court refused to entertain the appliea- 
tion. 

Itappears that the grove in question was 
dessribed in the plaint not only by the 
number but also by its area and by tte 
number of trees whieh it sontained. The 
allegation of the plaintiffs is, that the area 


' and the number of trees givan in the plaint 
_ ате sorreet and apply ta grove No. 1494 


khasra but they do not apply to plot 
No. 1464 khasra whieh is cultivated land and 
поё а grove and aontains only 3 biswas of 
land. It might be argued that  ssstion 152 
of the Code of Civil Prosedure applies only 
to & pending suit or appeal and that no 
amendment san be made in the plaint after 
the suit or appeal has baen desided: Bat 
errors in judgments ; апа deeres» вап ba 
eorrested at any moment; and if those errors 
follow from elerieal mistakes sommitted in 
the plaint or other proseedings it is open to 
the Court to asssrtrain by enquiry whether 
any acsidental slip has oosurred and to restify 
it, if the real pointa at issue are not affested 
thereby. The suggestion is, that the dessrip. 
tion given in the plaint is partly eorreot and 
partly insorrest and that effest should be 
given to the portion whish is Sorreet, and 
the ineorrest portion restified, In Sheo Balak 
Pathak v. Su*hdei (1) a alerieal error of this 
kind was allowed to be oorrestad and the 
whole reeord, beginning with the plaint, was 
allowed to be reetified after the suit was 
desided. In Gang: Prasad v, Subhag Ohang 
(2) it was held that where a desrea dessribad 
ths mortgaged property in more ways than 
one aud one dessription applied to ona set of 
existing fests and another to another aet of 


(1) 23 Ind. Cas, 244; 12 А, L. J. 185, 
(2) 25 Ind, Cas, 705 17 О, С. 256; 10. L. J, 664, 
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existing fasta it was tbe duty of the Ccurt 
exesutlipg the deorco to sseertain by a refer- 
erto to ibe record cr otber evidenee to which 
dereription the decree was intended to apply. 
If this can te done in the course of exeeution, 
` it ean equally be dore before exeention {takes 
plade by an emerdment of tke deeree, 
provided the.error is of a slerieal nature or 
assidentsl ard the ‘trial or resclt of the 
eere is not prejudieially affected thereby, 

. The spplisation is, therefore, allowed and 
the ense remanded to the Court below with 
a direetion to re-admit it under its original 
number and to dispose of it in aecordante 
with the direeticns above given after taking 
aueh evidence as the parties may adduce with 
regard to the identity and ecrreetness of the 
deseription of the grove in question, As the 
plaintiffs are responsible for the mistake tey 
&ball not ke allowed any ooste here of this 
prcseeding. 

2. К, 
Rettsion accepted, 


CALCUTTA HIGH COURT, 
APPEAL FROM OK GINAL DECREE 
No. 111 cr 1520, 
June 14, 1921, 
Fresent :— Justiae Sir Asutosh Mookerjee, KT., 
' ard Mr, Justiee Buekland. 
KRISHNA KISOR DE—Drvrexpast 


-© + oA PPELLART 
05007 0 77 versus 
NAGENDRABALA OHAUDHURANI— 
PLANTIER — RESPONDENT. 
Mortgage suft— Mortgage, denial of, by mortgagor 
and stranger — Recital as 1o qayment of 


consideration— Burden of proof—Question of onus of 
proof, when immaterial—Consideration recited not 
paid in full—-Validity of bond, if affected —Parda. 
nashin. lady, dealings with—Principles applicable— 
Alteration of document after execution, effect cf— 
Material alteration, what is—Court’s decision not 
to rest on mere suspicion —Ewecu'ion purchaser— Prop. 
erty purchased subject to mortgage— Mortgage invalid 
— Benefit, by whom taken. 


.Ifan action to enforce a mortgage-security is 
` contested by the mortgagor and execution is admit- 
ted by or proved against him, the onus Hes upon 
him to prove that the recital ав to the payment of 
consideration for the deed which he executed ig 


untrue. When, however, the claim is contested by 
a stranger who denies that the bond was executed 
and also asserts that there was no consideration for 
the mortgage, the onus js upon the mortgagee to 
prove his case [p. 69%, col 2; p. 6: 6, col. 2.5 

The question of onus of proof arises only where 
there is no evidence one way or the other which will 
enable the Judge to come to a conclusion upon the 
question of fact to be determined; but where evi. 
dence has been adduced by both the parties and the. 
relevant facts are before the Court, the question of 
burden of proof becomes immaterial and importance 
should not be attached to the question on whom the 
initial onus lay, in such circumstances, the question 
of the burden of proof is really not pertinent. [p. 696, 
cols. 1 & 2.] : 

Though there may be ground for suspicion, though 
the conduct of the parties may engender doubt, the 
Court’s decision must rest not upon suspicion but 
upon legal grounds established by legal testimony. [ p. 
698, col. -1.] 

The validity of s bond is not affected by the fact 
that the consideration recited was nob paid in full; 
ihe bond is operative to the extent of the sum 
actually advanced. [p. 699, cols, 1 & 2.] 


The Court when called upon to deal with a deed 
exeented by a parda-nashin lady must satisfy itself 
upon the evidence, first, that the deed was actually 
executed by her or by some person duly authorised 
by her, with a full understanding of what she was 
about todo: secondly, that she had full knowledge 
of the nature and effect of the transaction into 
which she is said to have entered, and, thirdly, that 
she had independent and dieinterested advice in 
the matter. These principles fall broadly into 
two groups, namely, first, cases where the person 
who seeks to hold the lady to the terms of her deed 
is опе who stood towards her in а fiduciary character 
or in some relation of personal confidence; and, 
secondly, cases where the person who seeks to 
enforce the deed was an absolute stranger and dealt 
with her at arm’s length. In the former class of 
cases, the Court will act with great caution and will 
presume confidence put and influence exerted: in 
the latter class of cases, the Court will require the 
confidence and influence to be proved intrinsically, 
The Court must have regard to the intellectual 
attainments of the lady concerned and will naturally 
be disinclined to set aside the deed where she js 
proved to have been of business habits, te have 
been literata and to have possessed a capacity to 
nage for herself. [p 699, col. 2; p. 700, col. 1; p. 701, 
col. 1, 

Either party to а document may show that there 
was in fact no consideration though consideration 
was recited therein or that the consideration was in 
reality different from what was stated in the deed, 
[p. 702, col 2.] . 

The addition to a mortgage-bond after’ execution 
and attestation, of anything perfectly immaterial 
does not affect the liability of the parties, and 
where the alteration is an immaterial one, it does. 
not vitiate the instrument, even though made by a 
party thereto [p 70%, col 2] 

What alteration is immaterial must depend upon 
the nature of the instrument as also upon the nature 
of the change. [p. 7С3, col 29 

The insertion of a ‘schedule to a mortgage-bond, 
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betting out the details of the consideration men- 
tioned in the body. of the bond does not constitute a 
material alteration as it does not vary the meaning 
of the instrament or change the ‘rights or interests, 
duties or obligations of the parties in any essential 
particular. (p. 708, col. 2.) 

If а mortgage notified at the time of an execution 
sale turns out to be invalid, the benefitis taken by 
the purchaser, and the judgment-debtor is not 
entitled to claim from him a refund of the amount 
alleged to have-been dus on the mortgage: and the 
purchaser is free to contest the reality or validity 
of the mortgage when he is attacked by the mort- 
gagee, [p. 698, col. 2.] 


Appeal against the desision of the Subor- 
dinate Judge, Howrah, dated the 25th 
Fabruary 1920, 

Babus Surendra Madhab Mallit and Pra- 
matha Nath Baner;ee, for the Appellant, 

Dr. Sarat Ohandra Basak and Babu Binode 
Lal Mooker,ce, for the Respondent. 


JUDGMENT, 

МоокквзЕк, J.— This is an appeal by the 
seventh defendant in a snit on a mortgage- 
bond exesuted by the firs& six defendants in 
favour of the plaintiff on the 13th Fsbrnary 
1915 to вввпге a loan of Rs, 12,00) whieh 
was made re payable on the 12th April 1516 
and was to carry intorest at nine-and-a-half per 
sont. per annum with half yearly rests. The 
right, title and interest of the mortgagors 
in the bypothesated property was sold in 
exegution of a desree for monsy at the 
instanse cf one of their ereditors епі was 
purehared by the seventh defendant on the 
Oth June 1916 in the name of his son. in. 
law, the eighth defendavt, who exasuted a 
release in his favcur on the 25th January 
1917. The mortgagee instituted the present 
suit on the 20th February 1/18 for realisa- 
tion of the mortgage dues and joined as 
defendants the mortgagors as also the pur- 
ehacers of the equity of redemption, 

The mortgagors did not enter appearance, 
and the slaim was resiated by the seventh 
defendant alone who urged that the bond had 
not been exeeuted in sonformity with seotion 
59 of the Transfer of Property Ast, and was 
not a bona fide dosument exeauted for боп. 
sideration, but was in fast a solcurable deed 
brought about with a view to defrand the 
unsesured areditors of the mortgagors, It 
was further alleged that the stipulation as 
to payment of interest and eompourd interest 
was ап uneonteionable bargain. On these 
pleadings, five issues were raised in the 
Íoli- wing termes 


1. Wasthe mortgage.bond in suit duly 
exesu'ed and attested ? 

2. Was there any sonsideration for the 
bord in suit ? 

3. Is the plaintiff entitled to get eompound 
interest as elaimed Р 

4, Is tha contrast for payment of interest 
a hard and uneonseionable bargain? Is the 
contrast legally enforceable Р 

5. То what reliefe, if any, is the plaintiff 
entitled P 

The Subordinate Judge has answered all 
the issnés in favour of the plaintiff and has 
deareed the alaim in full, On the present 
appeal, the deeree of the Subordinate Judge 
has been eballenged substantially on three 
grounde; namely, first, that the plaintiff has 
failed to prove that the eonsideration reeited 
in tbe bond was paid either in whole or in 
part; sesondly, that the plaintiff has failed 
tc prove that the mortgage: bond was opera- 
tive against Saratkumari Debi, а parda- 
nashin lady, who &oted as guardian of her in» 
fant sons, the fourth and fifth defendante; 
and thirdly, that the bond was void 
by reescn of material alteration after exesu- 
tion and attestation. 

As regarda the first point, there has 
been some diseussion at the Bar asto tha 
onus of proof upon the question of payment 
of eonsideration, as the bond вәпќаіпв a 
recital that the money sesured thereby 
had been received by the borrowers; thera 
is, Lowever, ro rocm for eontroverry as 
to the true role on the subjcet. If an 
aation t» enforee а mortgage seeurity ia 
eonteated by the mortgagor and exeeution 
is admitted by or proved against him, the 
onus lies upon him to prove that the reeital 
es tothe’ payment of eonsideration fcr the 
deed whioh he exesuted is untrue, This ia 
in assord with the desisions of tle Judicial 
Committae in Kaleepershad Tewarree v, Rajah 
Sahib Perhlad Sein (1), Ali Khan v. Indar 
Parshad (2) ard the decision of the Full 
Вәреһ in Ри: Bibi v, Bassirudi Midha (8), 
where reference is made to Ohowdry Deby Persad 


(1) 12 M. I. А. 2823; 12 W. R. P.O. 6; 2 B. L. R. 
Р. С. 111; 2 Suth P. O J. 225 at p. 2:0; 2 Bar, P.C, 
J. 479; 20 Е В. 345; 1 Ind. Dec. (N. в., 554, 

(2 2: 1. А. 92: 28 C. 950; 7 Sar. P. О, J. 63; 12 
Ind Deo. (x. в.) 631 ' P. O.). 
> (3) A B. L. В. 54 Е, В.); 12 W..R, 2548, B) -. 
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v. Ohowdry. Dowlut Singh (4), . When, how- 
ever, the slaim is sontested by a stranger who 
denies that the bond was exesuted and also 
asseris that there was no aonsideration for 
the mortgage, the onus is upon the mortgagee 
io prove his ease. "This position may be 
fortified by referense to a long line of 
desisione, amongst others, to the seses of 
Brayeshware Peshakar v. Budhanuddt (5), Shib 
Narain vf Shankar Panigrahi (6), Ghurpheknt 
v. Purmeshar Dayal Dubey (7), Bisheswar 
Dayal v. Harbans Sahoy (8), Rahimjan v. 
Imanjan (9), Manohar Singh. у. Sumirta Kuar 
(10), Babbu v. Sita Ram (11), The rule re» 
cognised in these eases is also supported by the 
analogy of tbe prineiple explained, by the 
Judieial Committee in Brij Lal v. Inda 
Kunwar. (12) that resitals of legal nesessity 
‘in . mortgages or sonveyanees exesuted by 
Hindu, widows sre not of themselves evidence 
of ,suah .nesessity, without substantiation 


by, evidenge aliunde as against reversioners. 


who. are, strangers, to the transaction: 
Maheshar Baksh -Singh.v. Ratan Singh (18), 
Depuiy Oommissioner of Kheri v. Khanjan 
Singh (14), Khub Lal v, Ajodhya, Misser (15), 
In the ease before us, the reality of the mort- 
gage, transastion. is impugned by the pur- 
ebaser, of. ihe. equi y. of redemption and 
the. ‘burden, of proof lies, eonsequently, in 
thi 
liah, that the. deed was, duly- exeonted and 
the,. sonsideration was. paid. Woe.may.add, 
bowever, that. the. question of onus of proof 


arises only. where. there.is no evidenee one. 


way ог the. other. whieh will enable the 


(4).8 М,;І, A. 347; 6 W. R. P. C. 55; 1 Suth, P, О. 
J. 361; 1 Bar. P. С. J. 288; 18 E, R, 581 

(Б) 6 О, 265; 7 0. І, R. 6; 8 Ind. Deo, (x. в.) 175, 

(8) 5 G. W. €. 403. 

41) 5.C. L J, 653.. 

(8) 6 C. D. J, 659; 8 М. І, Т, 38. 

(9) 15 Ind. Са в. 698; 17 C. D. J. 178. 

(10) 17 А, 428; А. W. N. (1895) 93; 8 Ind. Dec, 
(8. 8.) 557, - 


111) 25 Ind. Сав, 426; 86 А, 278; 12 А L, J, 800. 

(12) 28 Ind, Cas. 715; 36 A, 187; 26 M. L. J. 442; 
18 0. W. N. 649; 12 A, L. J. 495; 19 О, L. J. 469; 
(1914) M, W. №, 405; 16 M.L. T. 895; 16 Вощ, І, R. 
352; 1 L. W. 794 (P. с). 

(18) 28 L А. 57: 28 О, 766; 7 Sar. P. О. J. 19; 6 M. 
L.J. 127;,12 Ind. Dec, (х в.) 608. 

(14) 24 IL. A. 72; 29 А, ?81; 6 C, L. J. 844; 9 Bom, 
L. В.591; 11 О, W, N. 474; 4А. L, J, 232; 2 M. L. T, 
148; 17 M. L. J. 288; 100, О. 117 (P. 09. 

(16) 81 Ind, ns,.4291 48 0, 674; 22 C, In J, 840, 


first, instance, on.the plaintiff to estab-. 


Judge to some toa sonolusion upon the. > 
question of fast to be determined; but 
where evidenes has beenaddneed by both, 
the parties and the relevant fasts are before 
the Court, the question of burden of proof, 

as pointed out by Vissount Haldane in 
Kundan Lal v, Begam-un-nigsa. (16), and, by 
Sir Lawrenee Jenkins in Sefuratngm Atyar v. 
Tenkatachala Goundan (17), beeomes im. 
materia), and importanee should not be attaeh- 
ed to the question on whom the. initial, onus. 
Jay ; in such eireumstanses, the question ot 

the burden of proof is really not pertinent, 

We shall now examine the evidense as to the , 
exesution and attestation of the mortgage deed · 
and the payment of eonsideration. 


The first three defendants, Khagendra. 
nath, Kumudindu and Mohanlal, along with. - 
their brother Makhanlal (who was the father 
of the fourth and fifth defendants and has 
since died), were members of a family of © 
Zemindars, the Mookerjees of Jansj, in the 
Distriet of Hughli. The f«smily had got 
involved in finaneial troubles, and on the. 
19th June 1907 the four brothers exeauted 
a deed of trust in favour of thesixth defen. 
dant Rajanikanta Bhettasharya (the father. 
in-law of Makhanlal) for the better manage: 
ment of their properties and for the pay. 
ment of their debts. The embarrassment, 
however, was so grave that plan, to save 
the family estates proved fruitless, and to. 
wards the end of the year 1914, the Mooker-. 
jees were much harrassed by exeention pro- 
'ssedings instituted by at least two unse- 
cored ereditors who held deerees for money., 
against them, namely, Pheanindranath.Mitra. 
and the present plaintiff, Nagendrabala . 
Chaudburani. The pressure was indeed ao. 
persistent that it bssame neseosary toraise . 
a loan by mortgage of portion of tbe estate, 
Bata diffiauliy waserezted by the eireum- 
stanee that Makhanlal had died leaving a 
widow Saratkumari (the daughter of the, 
irustea defendant. Rajanikanta) and two. 
infant sons, In 1910, after the death of her, 
husband, Saratkamari had obtained a serti.. 
fisate of guardianship of the person and prop: 


(16) 47 Ind. Cas. 387; 22 C. W. N.987; 8 1, W, 
283 (P. O.). 

(17) 66 Ind. Cas. 117; 47 I. A. 76: 43 M. 567; 
(1920) M. W. N.6 ; 27M. L. T. 10% 11 L. W. 839; 
88 M. L. J. 476; 22 Вот, L. R. 573; 18 A. L. J. 707; 
26 ©, W, N, 485 (Р, QJ). 


Vel. LXVI) 


INDIAN OASES, 


697 


KBISHNA EKISOR DE 0. NAGHNDRABALA OBAUDHURAHI, 


erties of ber infant children, On. the 
8rd September 1914 she obtained permis- 
sion from the Distriet Judge to raise a loan 
of Ra, 45,000 jointly with the unales of the 
minors and the trustee, in order to pay off 
the debts duo from the estate which, at the 
time, were alleged to amount to over a 
lakh of rupees. This permission was revoked 
оп: tbe 2nd Desember 1914 butliberty was 
reserved to renew the. applieation when 
negotiations would. be. somoleted, Оа the 
Eth February 1915 Saratkumari applied 
again for sazetion to join her brothers-in- 
law and her father in raising a sum of 
Ri. 12,000, the loan to ваггу interest at nine- 
and-a-half per eent, per annum. 
stated that the money was required to pay 
the deeretal debts due to Phanindranath 
Mitra and Nagendrabala Ohaudhurani ‘as 
also the a&esommodation loans whioh had 
been taken from time to time to avert 
threatened exesution sales, and to avoid a sale 
under Regulation VIII of 1819 ofa valuable 
paint held by the family under the Maharaja 
of Burdwan. The seeurity proposed to. be 
offered to the ereditor was the paint whish 
had been previously mortgaged to one 
Haridas Banerjee on the 30th Avgust 1907. 
The Distrist Judge heard the Pleader, Babu 
Grish Ohandra Ghose, who appeared in support 
of. the petition and has been examined as 
а witness in this ease. The applisation was 
Allowed and the petitioner was direeted to 
fila within one month the proofs (that is, 
the statement of the debts and payments), 
This was earried out and the aesounts were 
duly filed on the Sth Mareh 1915 showing 
that a sum of Rs, 12,С00 had been raised. 
ona mortgage to Nagendrabala Ohaudhu- 
rani and had keen applied in the dissharge 
of numerous debts, large and small, which 
were due from the estate and were des. 
eribed in minute detail These antesedent 
eireumstanses lend strong support to the 
genuineness of the · tranasetion whish is 
set up by the plaintiff and is spoken. 
to by her witnesses, Dharanidhar Ghose, 
who was; her offüeer from 1908 to 1916 
. and is an attesting witness to the. mort. 
gage-bond, deposes to. the faet of exe. 
eution and attestation and also proves the 
aetual payment of the eonsideration, Assord- 
ing to this witness, the exesution and 
‘attestation took plase in the house of Rajani 
Kanta where his daughter Saratku mari 


It was. 


lived with her shildren, The dosument was 
then taken by Bhudar Ohandra Dutt, tbe. 
seribe (an offiser of the plaintiff), to her. 
house where the payment was to be made. 
The first defendant Khagendra Nath and 
the sixth defendant Rajani Kanta assom. 
panied him and received the money in the 
presenee of all the attesting witnesses, 
The story, as narrated by this witness, is 
sorroborated by Murali Mohan Ray who waa 
formerly an offiser of the trust estate in 
the employ of Rajani Kanta. The aetual 
payment was.made by the witness Surendra 
Nath Bose who was at the time the manager 
of the estate of the mortgagee. The 
testimony of these witnesses is pima facie 


"trustworthy and has been shaken in no way 


by eross-examination, But we have in ad. 
dition the evidenes of the plaintiff herself 
who has pledged her oath that the sum of 
БК». 12,000 was advaneed from her own 
funds and under her direation by her 
manager Sorendra Nath Bose. Against 
this mass of evidenee, what have we on 
the other side P We have the testimony of 
Sashi Bhusan Mitra, an attesting witness, 
who asserts that at the raquest of the sixth 
defendant, he affixed his signature after 
the body of the doeument had been written 
out but. before the exeoutants had signed 
it. He. adds that he did not see the passing 
of the eonsideration ; obviously, this does 
not cast doubt upon the ease of the plaint- 
iff, for the exeention took plaee in the 
house of Rajani Kanta, while the payment 
was made in the house of the plaintiff, 
We have also the testimony of the seventh 
defendant, the. appellant before us, Ha. 
has admittedly no personal knowledge of 
the mortgage transaction and naturally 
presses the Oourt to sean with suspieion 
every ineident sonneeted therewith, We 
must bear in mind, however, Chat, as stated 
by Sir Lawrence Jenkins in Mina Kumart 
Bibi v. Bitoy Singh (18) and Lord haw in 
Muhammad Mahbub Ali Khan v. Bharat 
Indu (19), reaslling the. dietum of Lord 
Westbury in  JSreemanchunder Dey y, 


(18) 40 Ind. Cas, 242; 411, A. 72; 44 C. 662; 25 С, 
L. J. 508; 1 P.L, W. 425; 51. W. 7il; 32 M. L.J. 
425: 21 C. W. N. 585; 21 М.І, T. 844; 15 A. L. J. 882; 
19 Bom L, Е. 424; (1917) М, W. М, 473 (P. O.,- 

(19) 53 Ind. Cas, 54; 28 О, W, №, 321; (1919) М. 
W, №, 607 (P,O). 
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Gopaulchundei Ohuckerbuity (20) ‘and of 
Lord Hobbouse in Uman  Parshad v. 
Gandharp Singh (21), though there may be 
ground for suspicion, though the sonduet 
of the parties may engender doubt, the 
Court’s desision must rest, not upon вов: 
pision but upon legal grounds established 
by legal testimony. Sach as it ie, the 
legal proof here is all оп the plaintiff's 
side, while if iodireot 
the suggestions thrown out by the de. 
fendant turn out to be of the most un. 
substantial eharaster, entirely unsupported 
by solid evidenee. It has been insinuated 
against the ‘plaintiff that she lent hor name 
td enable the mortgegora to defraud their 
unsesured erelitors. Batno theory has been 
propounded, no motive has even bsen hinted 
at, to make this hypothesis eredible. Tho 
evidenae shows that the plaintiff i is a wealthy 
parda nashin lady whose insome from her 
personal estate is half a lakh а year; she is 
the .wife of a wealthy landowner whose 
inéome from his own properties is one lakh 
a year. Mr, Mallik who bas pressed the 
appeal with great zsal and earnestness 
eould not sogzest even a plausible reason 
why а parda nashin lady in the position of 
the plaintiff should eonsent to lend ber 
name to а fistitious transastion of this 
eharaoter, with the inevitable result that 
»she:would ba involved in a litigation and 
be examined as a witness, But if it seems 
unlikely that she eculd be ‘prevailed upon 
to enter into euch a transaction, it is no 
less: improbable that her husband, who is 
shown by the evidense to -have been 
present at the time of the payment, should 
have-permitted his wife to get entangled 
in sueh а situation. But it is still more 
inexplieable that she should perjare herself 
in Ооптё and eonspire to divide the spoils 
after suseeds Їп a nefarious litigation. On 
the other hand, the coursa followed by 
the appellant is not ealenlated to inspire 
eonfidense in his ease. ‘He purshased the 
equity. of redemption at an exesution- sale 
after it had been proelaimed that Nagendra- 
bala Ohaudhuranpi elaimed to have a mort- 
gage cn the . property about to Бе sold, 


-(20) 11 M. I. А. 28;7 W. R. P. О. 10; 2 Sar. P. C. 
J.216; 1 Suth. P. C. J, 661; 20 E. R. 11 (P. O.). 
(21) 4I. A, 127 (P. d.k 15 О. 20; 6 Sar. Р. О, J. 


7i;Eafique & Jackson's P. C. No 98; 11 Ind, Jur, 


474; 7 ind, Deo, (м, 8.) 599, 


signs are sought, 


.irgs whioh had esusel them 


Indeed, it transpires that on the 16th 
February 1916 the Exeeution Oonrt had 
resorded an order that as she had filed 
dosuments to substantiate her prayer under 
Order XXI, role 62, Oivi! Prosedure Code, 
her petition was to be read over by the 


‘Cocrt Officer to the intendirg  purehasers 


at the time of sale. Mo doubt, as pointed out 
by the Judieial Committee in I:catunnisa 
Begam v. Pertab Singh (22), if themortgage . 
notified turns out to be invalid, the benefit 
is taken by the purchaser, and the judg- 
mant-debtor is not entitled to slaim from 
him в refund of the amount alleged to : 
have been due on the mortgage; and the 
pursbaser is free to sontest the reality or 
validity of the mortgage when he is attacked 
by the mortgagee; Skib Kunwar S:rgh v. Sheo 
Prasad Singh (28); Jairai Mal v. Radha Kishan- 
(24°, Ganesh v. Lurshoittam (25), Nareyan 
v. Umbar (26). Bat the fast, nevarthelesr,. 
remains that the appellant, when he purehas- 
ed the equity of redemption in the name of 
his son:in-law on the 20th June 1916, was . 
apprised of the alleged mortgage. We have | 
the fartber fast that after he had purohased . 
the equity of redemption for Re, 24,000, the 
judgment.debtors applied to have the sa'e 
sol aside under Order XXI, rnle 90, Civil - 
Prosedure Code, on tbe ground that there | 
were irregalarities in the exesution proseed- 
substantial 
injury as the property. had been scld at an 
inadequate prise. In that proseeding, tle · 
Court held, on the objestion of the appellant, 
that the property was worth at least 
Rs. €0,000, and that as 16 had been sold 
subjeot to two mortgages, namely, a first 
mortgage for Вз. 24,000 in favour of бат. 
bhunath Kshetri, and a sesond mortgage fcr 
Rs. 12,000 in favour of Nagendrabala Ohaud. . 
hurani, it could nct be deemed to have bcen 
sold at an inadequate prise, This order 
was madeon the 16th Desember 1916 and- 
the sale to the appellant was confirmed. We 
must take it, acsordingly, that at the time 
of the purshase, as aleo at the time of the 


(22) 3 Ind. Cas. 792; 36 I. A, 203; 31 A. 588; 10 
€, L. 7,313; 13 О. W. N. 1148; ВА, І, 41. 817; 11 
Bom. L. В. 1220; 6 M. І. T. 
(Р, 0.3, 

(28, 28 А. 418; А. W. N. (1903) 68; ЗА. L. Т. 200. 

(24) 20 Ind Cas. 182; 35 A, 257; 11! A. І, J. 857, 

(26) L Ind Cas. 102; 33 В. 811; 11 Bom. 1, B; 26; & 
M.L, T 22, " 

(26) 10 Ind, Cas, 918; 86 B. 276; 18 Rom, L, Е. 807, . 


£77; 19 M, L.J. 682 
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sonfirmation of the sale, the appellant 
believed in the reality of the mortgage. 
The question naturally arises when, how, 
and from whom did ho reseive information 
whieh made him shange his faith and adopt 
ihe eonelusion that the mortgage was fieti- 
tious, Hə admits in his deposition that he 
had known the Моохегјвез for twenty years; 
he had also known their trustee Rajanikanta 
for. seven or eight years. There had also 
‚ been a proposal to sell the disputed property 
to him five or six months bafore the anotion- 
sale. In sush o'r3amstanoss, and in view of 
the faet that he is not altogether a stranger 
to law (he isan experisnsed Solisitor of this 
Oourt), it might ha expasted that he would 
make enquiries ani would also make a frank 
and full disslosure to the Oourt as to the 
information he had gathered in respeot of 
tie title to this property, both before and 
after his purehese. Taere is a singular 
absensa of such materials from the rasord 
and the appellant eannot make a legitimate 
grievanee if the Court holds that the positive 
evidenes addused оп behalf of the plaintiff 
съппоё bs summarily awept away by vague 
aliasgasions of a sonjaried ssheme to defraud 
the sreditors of the borzowere, when there is 
no trase in the evidense of sua) a design or of 
a plan for its exesution. We feel no doubt 
whatevar that the Sabordinate Judge was 
right in his eonslusion that tha mortgage 
wai a genuioe travaaotion, that tha deed 
was executed and attested, and that the osn- 
sideration was paid. Үә may add that, as a 
last resort, it has been faintly suzgestel 
that the whole of the sonsideration was not 
paid, There is, however, no foundation for 
this contention, whishis based on the eadorse- 
ment оп the bond made by the trustee on the 
19th Marah 1215 to the effest. that Ra. 2,000 
had been paid on the 13th Febru ry 1915, 
that is, on the day the bond was exesuted, 
There is some diserepaunsy іп the evidsnos аз 
to whether this sum of Ra. 2,000 was re-paid 
on that date or subseqiently; bnt we sse no 
reason to doubt that the ptymant was in 
fast made and the plaintiff has assord. 
ingly saed on the basis thai the sum 
advansed маз R» 10,039. Аз was 
pointed ont in Munshi Bajrauzi Sahat 
v. U ist Narain Singh (27), the validity ofa 
bond is not affsoted by the fast thai tha ец. 


(27) 10 C. W. N. 932; 8 O, L. J, 64 (Short Notes), 


sideration resited was not paid in full; the 
bond is operative fo the extent of tha sum 
astually advansed. The first ground urged in 
support of the appeal eannot sonsequently be 
sostained, 

As regards the sesond point, it has been 
urged that the mortgage should not be held 
operative in respest of tha one-fourth share 
of the hypotbesated proparty owned by the 
fourth and fifth defendants, inasmuch as there 
із no evidence to show that the daed was 
exesnted by their guardian Saratkumari 
Dabi, a parda nashin lady, under eirenm. 
ataneas which would mako the transastion 
binding upon her. Stress has been laid on the 
absenea of spesifia evidense to establish that 
the doaument was rend over and explained to 
her and that she had independent advise. In 
cupport of this position, relianse has been 
plaeed upon the deeisions in Bindubashini 
Dasi v. Giridhari Lal Roy (2t), Alikjan 
Bibi v. Rambaran Shah (29) and Kali Bakhei 
Singh v, Ram Gopal Singh (30). In our opinion, 
there is no real fores in this eontention, The 
objection now pui forward was not spsoifi- 
sally set cu: in the written statement and is 
not covered by the issues, Тһе evidenee was 
eonsequently not direated to this point 
and the judgment of the Sabordinate Judge 
does nof indieate that this aspeet of the 
matter was urged before him in the sourse 
of argument. Nor вац. we dissover the 
faintest trase of the poiat in the numerous 
grounds embodied ia tha memorandum of 
appeal presented fo this Oourt. Notwith- 
standing these eireumstane?s, wa have enter. 
tsined the objestion, inasmush as the intorest 
of infants represented by a paria nashin lady 
sesmed to be involved; but for reasons рге: 
sently to be stated, wo have arrived at the 
eonalusion that there ія no substanse what- 
ever in the objestion urged by the appellant. 
It is well settled that the Gourt, when 
called upon 62 desl with а deed өхөөпї- 
ed by a parda nashin lady, must satisfy 
itself upon the evidense, first, that the deed 
was astually exesuted by her or by some 
person duly authorised by her, with a foll 
understanding of what she was about to do; 


sesondly, that she had full knowledge of 

(28) 3 Ind. Cas. 339; 12 C. L. J. 115, 

(29) 7 Ind. Cas. 166; 12 О. L. Т. 357. 

(80) 21 Ind. Cas. 935; 41 I. А 23; 36 А. 81; 19 0, 
І, J. 172; 18 0. W. N. 282; (1914 M. W. N. 112; 16 
O. O 878 12 A. L. J. 115; 16 M, L. T 130, 1O. L, J, 
Єз; 26 M, L, J. 121; 16 Bom, L, R. 147 (P. C.). 
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the nature. and effeet of the transaetion into 
whieh she is said to have entered; and, 
thirdly, that. she had independent. and dis- 
interested. &dviee in the matter. The lead. 
ing judieial deeisions whieh reeognise these. 
prineiples.are. sollested in the. judgment of 
this. Court in Mariam Bibee v, Muhammad 
Ibrahim (31), and on examination they will 
be found to:fall broad]y. into two groups, 
namely, -first, cases where the. person who 
seeks to. hold. the lady to the terms of her 
deed. is.one who stood towards her in a 
fidueiary sharaster or. in some relation of 
personal eonfidenes; and, sesondly, sasea 
where. the person who seeks .to enforeo the 
deed was an absolute stranger and dealt 
with. her atarm’s length. In the former 
elasa of eases, the Court will aet with great 
saution and will presume — eonfidénes put 
and irfluenee. exerted; in the latter elass 
of eases, the, Court will require the sonf. 
dence and influence to be proved intrinsi- 
eally. This is a fundamental distinetion 
whieh does not appear to have been always 
kept in view, with the result that observ- 
ations made.in the one elass of eases have 
been. applied without serutiny to the other 
slass of eases. Illustrations of the confusion 
whieh has resulted from this failure to. dis. 
eriminate between the two claases -of eases, 
are furnished by the desisions in Ranee 
Usmut Koowar v. Tayler (52), Tayler v. 
Ranee Asmedh Koonwar (38),  Soondur 
Koomaree v. Kishoree Lal (34), Ram Pershad 
v, Ranee Fhoolputtee (35), Kanas Lol v. 
Kamini Debt (36), Roop Narain Singh v, 
Qugadhur Pershad (37), Laichemy Umma v, 
Leicock (88), Ohellummal v. Garrow (39), Na+ 
rsummall.y. Lutchmana Nate (40), Referense 
* may also be made in this eonnestion to the 


two. desisions of the Judisial Committee in. 


Moonshee Bugloer- Huheem ү. Shums oon nissa 
Begum (41)'and Geresh Ohunder Lahoree v. 
(81). 48 Ind. Cas, 661; 28 О. T. J. 808 at p. 867. 
(32) 2 W. Е, 807. 
(28).4 W. R. 86. 
(84) 5 W. В. 246. 
(35) 7 W, R. 98. 
(36) 1 B. L. R. (0. C. J.) 81 foot-note. 
(87) 9 W. R. 297, 
(28) (1800) 1 Strange (к. с) 26 at p. 80; 5 Ind, 


Deo, (0. в.) 14, 7 
(£9) (1812) 2 Strange (х. с.) 1; 5 Ind. Deo. (o в.) 


238. 
(40) (1809) 1 Strange (к. c.) 812; 5 Ind. Dea, (o. s.) 


165. 
(41) 11 M. LA. 561 at p. 585,8 W. R. P, C. ^; 2 
Suth, Р,0. Jj, 59; 2 Ват, Р, €, de 259; 20 E, в. 208, 


'on him. 


‘gain is the serasial test. 


Bhuggobutty Debía (42). In. the former ` 
ease, where the  transastion was btween 
a hasband and a wife, their Lordehips 
observed that the burden of proving the 
reality and bona fides of the purehsasca 
pleaded by. her husband was properly thrown ` 
In the latter ease, whish- was one 
of в death-bed gift in favour of the donor's 
brothers in their wives’ names to the ex. 
elusion of her husband's adopted son, their ' 
Lordships pointed ont that the -Judisial 


. Committes and the Oourts in India had 


always been eareful to see that deeds taken 
from pardah women had been fairly taken 
and that the party exesuting them had 
been a free agent and duly informed of 
what she was about. The substanes of the 
matter then is that the fairness of the bar: 
This prineiple 
runs through the later desisions of the ` 
Judisial Committee, though the rule is more 
spesially enforeed in eases where a fidnsiary 
relation involving trust and sonfidenca is 
shown to exist; Syud Fussul Hossein v. 
Amjud Ali Khan (48), Ashgar Alt v. Delroos: 
Banoo Begum (44), Tacoordesn Tewary v. 
Nawab Syed Ali Hossein (43), Sudisht Lal 
v. Sheobarat Koer (46), Mahomed Buksh 
Khan v, Hosseini: Bibi (47), Amarnath Sah 
v. Achan Kuar (48), Annoda Mohun Rat v. 
Bhüban Mohini Debi (49), Shambaté Koeri v, 
Jago Bibi (50), Ismail Mussajee v. Hafiz Boo 
(51), Sajjad Husain v. Abid Husain Khan (52), 


(42) 13 М. I. А. 419 ab p. 481; 14 W. R. P. C. 7;2 
Buth. P, О. 7. 839; 2 Sar, P, О. J. 579; 20 E, R. 607. 

(43) 17 W. В. 528 (P. 0.); 2 Suth, Р, C. J. 585, ` 

(44) 8 О. 824; 8 Ваг. P. O. J. 749; 8 Suth. P. C. J, 
444; 2 Ind. Jur. 601; 1 Ind, Deo, :м. в.) 791. 

(45) 11. А. 192: 13 B. L, R. 427; 21 Ү, R. 810; 8 
Sar, Р, О.І, 868 (P. O.). 

(46) 8 I. A. 39: 7 С, 245; 4 Sar, P. C. J, 222; 5 Ind. 
Jur, 270; 8 Ind, Deo. (м, в.) 707. - 

(47).16 I. A. 81; 15 C. 694; 12 Ind. Jur, 291; 6 Sar, 
P. O.J. 175; 7 Ind. Deo, (N. в.) 1010, 

(48 19 I. A. 196; 14 A, 420; 6 Заг, Р, C. J. 197; 7 
Ind. Deo. (м. в.) 637 (P. C.), 

(43) 28 I. A, 71; 28 C. 543; 11 M. L. T, 164; 6 С. №, 
N. 483; 8 Bom, L. R. 386; 8 Sar P. C. J. 58 (P O.). 

(F0) 29 I. A, 127; 29 C, 719,6 C. W, М. 632:4 Bom, 
L R. 444: 8 Sar. P. С. J. 304 (P. O.). s 

(51) 88 I. A. 86; 33 С. 773; 8 O. L. J. 481, 8 Вот, 
L В. 879; '0 C, W. N. 570; 16 M. L. J. 188; ЗА, L. 
J 858; 1 M. L. T. 137 (P. C.). 

(52) 16 Ind. Cas. 197; 89 I. A. 153; 84 A. 455; 16 
C. L 1.618; 14 Bom. L. R. 1055; 16 C. W. N. 885; 
23 M, L. J. 210; 10 A.L. J. 385 12 M. L. T. 851; 
(1912) M, wW, К, 976; 19 Q. 9, 271 (P. 0.). 
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Kali Bakhsh Singh v, Ram Gopal Singh (53). 
lt may also ba observed that the Oourt must 
have regard io the intellestüal attainments 
.of the lady sonserned and will naturally be 
disinelined to set aside the deed where she is 
.proved to have been of basiness habits, to 
have -been literate and to have possessed a 
-@apasity to judge for herself; Hodges v. 
Delhi and London Bank Limited (54), Bindu. 
‘bashint — Das v. Giridhari = Lol Roy 
(28), Altkjan Bibi v, Rambaran Shah (29). 
‘These are only general prineiples, and it 
‘eannot be too strongly emphasised that 
-there isa grave risk of failure of juatiee, 
,if they are moulded into inelastio formulas 
or erystalised into inflexible rales, 
. treated as of universal applieation, regard- 
-less of the spesial fasts and surrounding 
. eireumstanses of the sonerete ease whieh 
requires adjudieation. Tested in the light of 
‘these principles, how dces the sase before 
us stand? Saratkumari, 
nashin lady, was in no sense illiterate 
‘and was able to read the mortgage-deed 
whieh had been written in her vernasular. 
. The exeention of the deed had been preseded 
.. by. an applieation on her behalf to the Distriot 
Judge who had granted the requisite sane- 
tion. The terms of the deed were of the 
-simplest sharaster imaginable, and the eoven- 
. ant for the payment of interest was in no way 
. unusual, 
. in the family of her father and had the 
- benefit of his advise ; indeed, it was at his 
instanes that the loan was raised with a 
: view to diseharge the family debts and to 
save the estate from sale in exesution of 
desrees obtained by  unsesured ereditors, 
she was joined in the mortgage transastion 
. by her three brothers-in law who were ‘the 
. uneles and eo sharers of her infant shildren 
. and were equally interested in the protes- 
tion of the estate, The only persons whose 
advises she sould have taken, either in the 
у family in whish she was born or in the 
family into whieh she had married, were 
. her father and the brothers of her husband; 
they were present throughout the transas- 


(58) 21 Ind. Cas 935; 41 1. А. 93; 36 A. 8l; 19 C. 
L. J. 172; 18 0, W. N. 282; 16 О. 0. 878; (1914) M. W. 
N. 112: 12 À. L. J. 115; 15 M. L. 1.180: 10.1, J, 
67; 26M І, J. 121; 16 Bom. L, R, 147 (P. C.). 

(64) 27 L. А. 168; 23 А, 187; 2 Bom L R, 967; 5 C. 
W. N. 1 10 M. L. J, 2797 Заг, P, С. 4, 787 (Р. О.). 


and : 


though а pardi. · 


She lived with her infant shildren ` 


tion and themselves joined as parties, It 
is algo significant that neither she nor her 
father nor her brothers-in-law have entered 
appearanes in this sait and eontested the 
slaim, though their personal liability under 
the mortgage instrument has not been ex: 
tinguished by the lapse of tima. In these 


'eireumetanees, we are of opinion that the 


deed has been amply established to hava 
been fairly taken from her, that she exesut- 
ed it as a free agent, and that she was 
duly informed of what she was about, 
Consequently, the deed eannot be suseessful- 
ly impeaohed, and the sesond objeation urged 
by the appellant must be overruled, 

As regards the third point, 16 has been 
eontended that the mortgage-deed has 
besome void and inoperative by reason of а 
material alteration made therein, without 
the assent of all parties eoneerned, after 
exeontion and attestation. - It appears that 
the mortgage-deed as written out did not 
contain а sehedule of the detaila of the 
eonsideration money. There was a state- 
ment in the first elause to the following 
effeat : 

"We borrow this day from your fund 
the sum of Rs. 12,000 as per details given 
below and aeknowledge reseipt of the said 
money by this doeument," The details, 
bowever, sould not be inserted then, besause 
it had been arranged that the doeument 
would be exesuted aud attested in the house 
of Hajani Kanta where his daughter Sarat 
Kumari lived, but the aetual payment would 
be made inthe house of the plaintiff, A 
blank spase was seeordingly left on the 
final sheet, and when the payment was 
made in the house of the plaintiff, the 
soeribe made the following entry in the blank 
späse : 

"Schedule cf eonsideratjon money. 








Ourrensy Note No, - r :8. 98,620, 

one piese «. Bs. 1,000 

No. Do, iid one 
piese ei 1,000 

Small notes, one thou. 
sand pieees at Rs, 10 " 10,000 

each sea 
12,000 


Twelve thousand rupees only.” 


On theso faets, it bas been argued that 
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there was a material alteration in the 
dosument whieh should have bean re.exeont- 
ed by the borrowers and re attested by the 
witnesses, in order that it might te opera. 
tive in law as a mortgage instrument. 
The Subordinate Judge bas overruled this 
contention in the Court below on the 
authority of the desision in Ananda Mohan 
Ssha v. Ananda Ohandra Saha (55), whioh 
shows that an alteration in a doeument 
after its exeontion and registration, made 
in good faith to earry out the original 
intention of the parties, does not vitiate 
the instrument. We are of opinion that 
there was in this ease no material altera- 
tion in the deed when the sohedale setting 
out the details of, the eonsideration money 
mentioned in the body of the doeument 
was inserted in the blank spaee and that 
peither re exesution nor re-attestation was 
nesessary to revive its vitality which had 
in no way been affested, muoh less suspended, 
by what bad taken place. 1% was ruled 
by this Court in Gour Chandra Das v. 
Prasanna Kumar Ohandra (56) and Achhuta- 
nand v. Rom Nath (97) that a material 
ehange or alteration of an instrument is 
one whish eauses if to speak a language 
different in legal effest from what it 
originally spoke. Acsordingly, any aet 
whieh ehanges the legal effest of the 
instrument, that is, whioh ehanges the legal 
identity or ebaraster of the instrument, 
either in its terms or in the relation of 
the parties to it, is в material ehange or 
tesbnieally an alteration, It is the effeot 
of the ast upon the instrument and not the 
particular manner in whieh it is done, that 
is material and hense an alteration to be 
material must be an astual alteration, whe- 
ther by erasure, interlineation, addition or 
substitution of material matter affesting the 
identity of the instrument or oontract ; it 
must also be in а material part of the in- 
strument and must affest the rights and 
obligations of the parties thereto, То eon- 
stitute an alteration material, itis enough that, 
if the instrament were genuine, it would ope- 
rate differently from the original. Sush is the 


(55) 85 Ind. Cas, 182; 26 C. L. J. 155; 44 О. 154, 
(56) 33 О. 812; 10 О. W. N. 783; 3 О. L.J, 808. 
(07) 21 Ind, Oas, 79; 18 C. L. J, 354, 


a 
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fundamental prinsiple whieh lies at the root 
of the rule that & material alteration in 
an instrument invalidates it against all 
parties not consenting to the alteration. 
Bat it wonld be a fruitless task to endeavour 
to resoneile or evan to compare the numerous 
eonflisting desisions, and. often time: fne- 
spun distinetione, of whish the alteration 
of promissory-notes and other like instru. 
menta and the legal oeonsequenses flowing 
thersfrom have been the prolifis thems, As» 
eordingly, the most advantageous, course to 
follow is to test the fasts of the litigation 
before the Oourt in the light of бле funda. 
mental principle just enunciated, Now, in 
the ease before us, the firat clause of the 
dosument resites that E. 12,000 was the 
seonsideration for the mortgage and acknow: 
ladges reesiptof the sum by the borrowers. 
The bond wouli ba operative even though 
the details of the eonsideration money were 
not set ont: its validity depends not upon 
the detailed enumeration but upon the 
aetual payment of the eonsideration money: 
and it is well settled that either pacty to 
a dosument may show that there was in 
fash no sonsideration though consideration 
was recited therein or that the eonsideration 
was in reality different from what was 
stated in the deed: Hukumchand v. Hiralal 
(58), Vasudeva Bhatlu v, Narasamma (59), 
Kumara v. Srinivasa (60), Edtiyam Iyer v. 
Ramakrishna Iyer (61), Lala Himmat Sahai v, 
Llewehellen (02), Gopal Singh v. Lalo 
Singh (63), Indaritt v. Lal Ohand (64). 
It has been urged, however, that thongh 
the alteration in the present ease was 
not material in the cense that it varied 
the rights, liabilities or legal position of 
the parties as ascertained by the deed in 


_ its original state, or otherwise varied the 
‚ legal effeet of the instrumen: as originally 


(58) 8 B. 159; 2 Ind. Deo. (x. в.) 107. 

(59; 5 M. 6; 2 Ind. Deo, iN. в.) 5. 

(60) 11 М, 218; 12 Ind, Jur, 247; 12 Ind. Jur. 884 
4 Ind. Deo. (x. a.) 148. 

(61) 21 Ind. Cas. 458; 38. M, 514; (19013) M. W. N. 
847; 14 M. L. T. 882, 25 M. L. Ј, 602. 

(62) 11 О. 485; 5 Ind. Dec. «x, в.) 1088, 

(63) 2 Ind. Cas, 958; 190. L, J. 27. 

(64) 18 А, 168; A, W. N. (1890) 


(х. в.) 818 16; 8 Iud. Deo, 
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expressed [Gardner v. Walsh (65)], it waa 
still a material alteration, anffisient to 
invalidate the icstrument, asit гейпвей to 
.sertainty a provision which was originally 
unasseriained,. This argument is manifestly 
fallasions, The provision that the eonsider- 
ation was Rs. 12,000 wasnot opsn to the 
objestion of unsertainty and the sahedule 
did not make that certain whioh was 
previously unassertained. What was made 
sertain by the sehedule was the mode of 
payment of the money, but that was not 
material for the validity of the deed: Markham 
v. Gonaston (66), Huagleton v. Quttertdge 
(67), Barned's Banking Oo., In re, Contract 
Corporation, Hx parte (68), The distine- 
tions whish have been recognised in some 
of tho eases as. ёз the materialiiy of 
words ioserted in blanks in a deed are 
of a refined character and soms of the 
desisions are not easy to reeonsile,, Thus 
in Sellin v. Price (69) the addition of a 
sshedule of oreditors toa composition deed, 
after. exesuntion and registration, was held to 
bs a material alteration whish vitiated 
the deed ; 


two oreditors after exesution and registra- 
tion was held to be immaterial; see also 
French v, Patton (71), Weeks v. Mailiardet (72), 
. Daines ү, Heath (73), Dyer v. Green (74), 
Batten, In тв, Milne, Hx parte (75). The 


but in Wood v. Slack (40) the. 
addition to the sehedule of the names of © 


an immaterial one, the Queen's Beneh, 
deslining to ba bound by the sesond resolu- 
tion in Pigoi's case (77), desided in Aldus 
v. Oornwell (73) whieh was followed in 
Orediton v. Bishop of Hxeter (79), that the 
alteration does not vitiate the instrument, 
even though made by а party thereto, 
What alteration is immaterial must plainly 
depend upon the nature of the instrument 
as also upon the nature of the shange; 
referense may be made in this sonnecstion 
to Murkham v. Gonasion (56) ani Paget 
v. Paget (80) among earlier eases, and to 
Adsetts v. Hives (81) and Green v. Attenborough 
(82) among . modern deeisions. We hold, 
assordingly, for the reasons set out above, 
that the insertion of the sehodole, setting 
out the details of the sonsideration men. 
tioned in the body of the mortgage bond 
in this ease, did not eonstitute a material 
alteration; it did not vary the meaning of 
the ‘instroment or ehange the rights or 
interests, duties or obligations of the parties 
in any essential partisular. The third eonten- 
tion of the appellant sannot thus be possibly 
supported. 

The result follows that the desree of tke 
Subordinate Judge must be affiemed and thia 
appeal dismissed with eoste, 


BuBkLAx3D, J.—I agree and have nothing to 
add, ` 


substanee of the matter is, that the addition ` 


of anything perfeetly immaterial does not 
affeot the liability of the par:ies ( Cation v. 


Simpson (76)], and where the alteration is. 


(65) (1855) 5 El. & Bl. 83 at p. 89; 108 R. B 
877, 24 L, J. Q. B. 285; 1 Jur, (N. s.) 828; 8 W. R, 460; 
119 E. Е. 412, 

(65) (1598) Croke. Hliz. 626 at p. 327; 78 E. R, 866, 

(67) (1843) 11 M. & W. 465 at р 459; 2 Dowl. (м.в) 
1053; 12 L, J, Ex. 869; 152 B. К. 888; 63 В, R. 655, 

(68) (1867) 3 Ch. 105 at p. 115; 87 L. J. Oh. 81; 17 
L, Т. 269; 16 W, R. 193, 

(69) (1867) 2 Hx, 189; 86 L. J. Ex. 93; 16 L. T. 21; 
15 W. R. 119, 

(70) (1868) 8 Q. B. 379, 87 L, J. Q. B 180; 18 L. T. 
510; 16 W. R. 859, 

(71) (1808) 9 East 351; 9 R. R, 671; 1 Camp, 72; 
103 E. В. 606. 

(72) (1811) 14 East 568; 104 E, В. 719. 

(73) (1817) 3C. B, 938; 16 L. J. O. P. 117; 11. Jur, 
183; 186 Е. В, 376. 

(74) (1847) 1 Ex 71; 16 L, J. Ex. 233: 151 E. В.30. 

(75) (1830) 22 Q B. D, 635; 68 L, J. Q, B. 333; 37 
W. В. 499; 6 Morrell 110. 

(76) (1838) 8 A. & E. 133; 3 N. & Р, 856; 1 W.W. 
& H. 226; 7 L. J, е B. 212; 2 Jur. 503, 112 E. Б. 783, 


B. М, 
Appeal dismissed, 


(77) (1614) 11 Coke Rep. 26b '27а\; 77 М.В. 1177, 
(78) (18681 8 Q. B. 578, 9 B. & S. 607; 57 L.J. Q. 
201; 16 W. R. 1045. 
(78) (1905) 2 Ch. 455; 74 L.J, Ch. 697; 08 L. T. 
157; £4 W. R. 156, 
(80) (1686) 2 Ch. Rep. 419; 21 E. B. 701. 
(81) (1868: 38 Beav 52; 140 В. Е. 462 N, R. 474; 
9 Jur (xN. в) 1068; 9 L. T. 110; 11 WR., 1092; 56 E. 
R. 286, 
. _ 182) (1864) 3 H, & С. 468; 140 R. Н. 562; 34 L J, 
Ex 88;11 Jur (х.в)141; 11 L, T. 513; 13 W, R. 
* 185; 159 E, В, 614, 
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BUMDAR LAL t. SHIB NARAIN. 
ALLAHABAD HIGH COURT. 

Зесохр Oivin Arrear No. 972 of 1920, 

Marsh 30, F922, 
Present : :—Mr. Justiea Hyves and 
‘Mr, Justise Gokul Prasad, 
SUNDAR LAL—DEFENDANT— 
APPELLANT 
versus 


SHIB NARAIN-—PLAINTIFF— 


REBPONDENT, 
Mortgage with possession—Interest on part of mort- 
‚ gage-money to be paid by mortgagor—Interest on rest 


свеЁ' off. against.rent of property mortgaged—Mortgage, . 


/ divisibility of — Suit for redemption— Limitation, 


* A shop was mortgaged for Rs. 200 and posses- · 


. Bion - of it was delivered to the mortgagee 
‘and it was agreed that the interest on Ез, 10) of 
“the - mortgage. -money would be set off against the 
; rent of the shop, and the interest on the remaining 
^ Bs. 100 would be paid by the mortgagor at з 
certain rate from his own pocket. - 
< agrood that the money would be re.paid withm two 
years, and if not paid the mortgagee would have the 
‚ right to realize the whole amount from the shop. 


` The mortgagor sued for redemption on the payment : 


"of Rs.-100 only onthe ground that Bs. 100 which 
+ was payable with interest had become time-barred: 


Held, that the mortgage was one simple mortgage . 


on the security of the shop, thatthe mortgagor 
could not‘treat it aa being in fact two mortgages, 

sand ‘that he was bound to pay the mortgage-inoney 
which included the whole of the principal and 
interest due upon it at the time of the suit. [p. 705, 
, col 2] 

Sésond ‘appeal against а desree of the 
Seeond Additional Distriat Judge, Aligarb, 
dated the 19th May 120. . 

Mr, Haribans Sahat, for the Appellant, 

Mr. P. L. Banerjee, for the Respondent. 

JUDGMENT,—lIn this ease the suit was by 

the respondent, mortgagor, to redeem а 


imortgage: of the 186 of September 1876, "This ` 


“mortgage was for Rs, 200. He slaimed 
-“yedemption on payment of - Вв, 100. only on 
the ground that the balanee of Ra. 100 
„ whioh was payable with interest at 18 per 
zeont, per ‘aunum had beeome time-barred 
.besause of a lapse of time. 
"sontended that the amount ‘actually due to 
"him was R3,,678.8 0 the prinsipal and interest 
under the 
further sum of Rs. 50 whish he had spent 
out of his own posket in keeping the mort- 
gaged property in repairs. The Munsif 
agreed with the sontention of the defendant- 
mortgages and 
mortgage-money elaimed by him plus Ba. 20 
on sssount of repairs. The plaintiff went up 


ой appeal aud the learned Judge of the - 
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It was further: 


The mortgagee , 
terms of the mortgage and & | 


' guit, 


allowed the amount of: 


{1999 


lower Appellate Court has, purporting : 60 
follow the ease of Phul Kuar v, Murli Dhar (1), 
upheld the defendant’s contention in part 
and allowed the mortgagee the principal 
amount of mortgage-money together with 
interest on Rs. 100 for 12 years only, 
apparently on the ground that the suit for 
resovery of Rs, 100 and interest thereon’ was 
barred by time. In our opinion the learned 
Judge $sems to have totally misunderstood 
the nature of the mortgage-deed whieh” the 
plaintiff sought to redesm. The mortgage 
sommenoes with the recital that the. mort. 
gagor mortgages’ the shop іп lieu of Re, 200 
to'the mortgagee. It then goes on to say 
that he has removed his own possession and 
put the mortgagee in possession, the mort. 
gages being at liberty to keep it in hbis own . 
possession or to let it to tenants. Then the 
mortgage goes on to say that the interest'on 
Ra. ICO ont of the mortgage-money із to be 
set off against the rent of the shop-and as 
to the interest on the remaining amount he 
would pay it at the rate of Rs. 18 
per eent. per annum from his own poeket. 
The: mortgage: deed further goes on that 
when the money is re-paid within two- years 
the shop will be redeemed, and in oase the 
money is not paid within two years then 
the mortgagee will have a right to realise the 
money from this very’ shop by suit, It is 
elear from the above extrast that the prop- 
erty жаз. really mortgaged for Rs, 200 but 
the income of the mortgaged property, being 


' insnffisient to meet the interest agreed upon, 


the mortgagor promised to pay the 'balanee 
of the interest, that is, interest on Rs, 100 
from his own posket: at the ‘stipulated rate, 
The mortgage being a usufrustuary one the 
mortgagee ésuld noś have, as вав, brought 
a suit for sale. However, leaving this:aspeot 
of the question aside, there ean-ba no doubt 
that the mortgagor is not warranted in 
treating this dosument as being in faet two 
mortgages. It was one simple, mortgage 


-of Rs..200 on the sesurity.of the shop. Hae 
-was bound to 


pay the: mortgage:money 
whieh included the whole öf” the prineipal 
and interest due upon it at the time of the 
The -oase referred to by the learned 
Distrist Judga has absolutely no application 
to the fasts of the present aase, In our 
opinion the desrée of the Trial Court was 


(1) 2 A. 527, 1 Ind. Des, (x. в.) 905, - 
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the right one. We, therefore, allow the 

appeal, set aside the desree of the lower 

Appellate Oourt and restora that of the 

Oourt of first inatansa with costs in all 

Сопгів inelading in this Ooart fees on the 

higher esale, : 
J, P, 


Appeal ailowed. 


OALOUTTA HIGH COURT. 
Овцин»ї Civic Sure No. 802 or 1920. 
`1 February 23, 1921. | 
Present; —Mr. Juatiee Rankin. 
SHASHI BHUSAN SHAW ревенрамт 
Е '  — ÅPPELLANT > 
versus `> 
HARI NARAIN SHAW —PrunTIFE— 
£z RarsPoNoENT, zi 
Hindu LaW-—Bengal 'School - Partition —Partial — 
Mother's share, sncidenis of—Compromise decree— 
Matters outside scope of suit dealt. with—Res judi- 
сафа, 4 
In a partition in P joint Hindu family, itis qnite 
competent for any members, who are so minded, to 
continue joint. [p, 707, col. Г.) -— 
The share that a Hindu -mother in Bengal takes 
, опа partition among ‘her sons is in lieu of the 
- right of mamtenance whioh is carved out of the son's 
‘shares and at her death goes back’ to and forms part 
‘of thé shares out -of which it- came. үр 705, col. L] 
. Where in в suit a compromise „decree is passed 
dealing with matters that do not relate to the suit, 
the ‘decree is without jurisdiction and does 005 
operate as res judicata (р 710, col. 1.] ' 
' Ina partition among certain brothers of a 
Dayabhaga Hindu family and their mother, zome of 
the brothers separated and the rest continued j int 
with their mother, Subsequently a partition suit- 
was fought out among the latter. The suit was 
compromised and в consent deoree passed accord-- 
ing to which the brothers who had previously 
` separated relinquished in favour of the brothers suing — 
'fór-partition айу rights they might soquire in the 
share of the mother at her death. The mother died, 
and in the dispute over the share left by her the 
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. addendum  dessribed aa 


905. 


Held, that the decree, iu во far as it dealt with 
the relinquish nent of the rights of the previously 
separated brothers in the shares of the mother, «as 
without jurisdiction, inashuch as it dealt with 
matters with which the suitin which 16 was рїззз1 
was in no way concerned, aul thit, tharefore, it did 
not operate as res judicata. (p. 710, col. 1.] 


Mr, Н.О. Maiumdar (with him Me. N, 
Goswami), for the Plaintiff. 

Messrs, I. B. Sen, $. №, Banerjee, 8. N. 
Ohatterjee, for the Defendaats. 


JUDGMENT,—Ganesh Chandra Shaw, 
a Hindu, governed by the Bengal Sshool 
of Law, died in 1885 leaving him surviv- 
ing eight sons and his widow, Nittyakumari 
Dassi. The sesond son, Gour, brought a 
snit in this Court (No. 76 of 1885) for 
partition. The suit was referred to arbitra. 
tion and resulted in on award whieh was 
confirmed by the Court on the 18th Angust 
1887. By that award the arbitrator “di- 
vided and partitioned the said estate into 
nine equal parts” and “allotted one of 
suah parts or shares to each of the parties, 
as per sshedule G hereto annexed, to be 
held and enjoyed by them absolutely se- 
parately, but as the defendants Hari 
Narain Shaw, Kanai Lal Shaw, Ranoo Lal 
Shaw, Rashbehary Shaw and Panna Lal 
Shaw are infants and they have expressed 
a desire by theiz mother and natural 
guardian, Srimati Nittyakumari Dassi, that 
they will eontinue to live together joint 
in food and estate, I have only deelared 
their shares to be Rs, 9,£90-510 eash, 
but have not divided. the same by metes 
and bounds (the said Srimati Nittyakumart 
Dassi being only entitled to a widow’a 
estate in such shares).” The sshedule to 
whish referenee is made in the passage 
just quoted shows ‘that of the adult sons 
of Ganesh, Gour had already  reseivad 
more than his share and Sashi and 
Nangteswar were now being given eertgin 
spesifis properties and  movéables to hold 
in severalty ; whereas to the mother and 
her five infant sons, taking these six 
people as опе sollestive whole, sertain other 
assets were allotted without any distribu- 
tion of such assefs between the six sə 
as to answer individual shares, Hash of 
the infant’s shares as well aa eaoh adult/a 
share is defined by money valne in an 
"Explanation of 


question was about the effect of the consent decree: V^gehedule G,” whieh shows tha aorithmetia 


& 
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‘of the arbitration, It is not on the fasts 
really sontestable that Nittyakamari Dassi 
and her infant воба did in faot sontinue 
to live together as members of oue family 
АӨ contemplated by the award, nor that the 
three elder sona besame separate therefrom 
and from eash other in fast as well as in law. 
Nittyakomari baving reosntly died intestate, 
two questions now arise upon this position. 
The first question is ва to the natura 
during her lifetime of the right of her 
sons to take her share among them at 
her descase. It ia sontended by the eldést 
son that until her death there was no 
more than a mere spes successionis as re- 
gards her. share, that no son of hers in 
her lifetime had an interest in the reversion 
of her share but only a chanea or pos. 
sibility withia the meaning of sestion 6, 
gub.elause A, of the Transfer of Property 
Ast, Оа thia point, Counsel for the younger 
sons tendered an issue whether the share 
allotted to Srimati Nittyakumari Dasei by 
the award of the 12th August 1887 was 
held by ber as a Hindu widow or as a 
Hindu. mother, but as Oovunsel for all 
parties were agreed that it was held by 
‘her ав a Hindu mother it besame unveses- 
sary to framà this issue. In my opinion 
neither epithet is preoime, but there is no 
room for dispute as to how and why she 
obtained her share; 
ity binding upon me ie, that the 
question is an interest in lien of the right 
to maintenance whieh upon partition amongst 
sons is oarved out of the son's 
- ав&ёлв& the death of the mother 
bäsk to and besomes part of the shares 
out of whish if esme, I аввері as the 
law upon this question the  deeision in 
Sorolah Dossee v, Bhoobus Моли Neoghy (1), 
end I think it ineonsistent with the «on. 
tention that is now put forward on behalf 
of the eldegt son. 
The seeond question 


is, whether the 


infant sons remained united and undivided ' 
enit brought by 


in ‘spite of the partition 
Gour in 1885. In a oase whioh was óne 
of partition by agreement without referenee 


to any Court, the Privy Council in Bala. - 
is `| 


bug v. .Rukhmabai (2) said: "There 
no presumption when one co-pareener ae- 


(1) 15 C. 292; 7 Ind, Deo 'N.s.) 779 
(2) 80 С. 725 (Р. O.) 80 1. A, 180; 7 C. W. 


N, G42; 
$ Bom і, R, 489; 8 Sar P, С. Ј, 470 (P. Oh : 
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avd the effect of author. . 
share in. 


shares . 
goen . 


‘mere isaua of a writ by опе 


(1932 


parates from the others, that the latter 
remain united, In many eases it may be 
nesessary, in order to ascertain. the share 
of the ontgoing member, to 8x the shares 
whieh the otber so. pareeners are or would 
be entitled to, and in this sense the sepa- 
ration cf one may be said to be the 
separation of all. And their Lordehips 
think that an agreement among the re: 
maining members of a joint family to 
remain united or to re unite must be proved 
like вру other fgot/ In the present ease 
the question is one of pertition by author. 
ity. The motherand the infant sons wer) — 
impleaded as defendants in a partition 
suit and when partition was sought against 
them the arbitrator purported to give 
effest to their desire, ^ “that they will 
eontinue {о live together joint in focd 
and estate." He made no réferenea to worship 
acd nothing has been raid about it to me 
either in evidenee orin srgument. Living 
together may certainly be sonsistent with 
a saveranse of interest and a joint: 
enjoyment of property may not mean а 
complete junotion of estate, but in this eace 
the evidense, in my opicion, shows an 
intention to remain joint, The defendants 
are resisting partition inter se;tke Court 
refuses to thrust it npon them; and in 
the presence of the elder sona dcolares this 
position, The award states-the fall intent of 
jointness as theretofore and the sonduet of the 
parties is, in my judgment, consistent with that, 
It is true that the wording of parts of tke 
award and also the wording of that -part of 
the order eonfirming the award whieh appcint- 
eda Reeeiyer of the shares of the.infants ia, 
from this point of view, not absolutely aceurate 
and precise. It does seem to me, however, 
thatthe part of the award whish must be 
given effeet to is that part in which the 
arbitrator expressly deolares the intention 
which he has in making only partial parti: 
tion and I find it very diffioult to suppose 
that the pbrace "they will oontinne to live 
together joint in food ard estate” sould 
have been used save with the . intention 
of stating. that these parties were to 
remain undivided. I think, therefore, that 
that was the position oreated by the 
award whish was confirmed, The elder 
sons by their Counsel objest that the 
$0-pareener 
$laiming partition efosts а separation ky 


б, 
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itself and that a minor eannot make an 
agreement to reunite. This, if it ba 


Bound, is a contention whieh earries with 
it very serious and fer reaching sonse- 


quenses—sonsequeneas whieh I .do not 
find to be Jaid down as law in the 
text books or decided oases. If the full 
logia of this eontention be oorreet, then 


any single eo.paresner entitled to partition 
sean always by issuing a writ sompel the 
minor so-parseners into separation from 
all the others and all the other во. 
parseners into separation from the minors. 
Further, no  adul& se0.pareener in sush 
eireumstanees вап besome divided evan if 


he so desirea Save upon the terms of 
bringing about  sueh eonsequenses вз 
bstween the minor and other parties, 


and tbe Court iteelf would have no way of 
preventing this, 

Now, the ob arvation аз to minors 
whieh was mada in the Privy Council 
eise already cited is to be read in coa- 
nestion with the assumptions of fast  vpon 
whish it was made, These were that tbe 
minors’ father had separated from his 
brothérs by agreement and died not long 
thereafter, whereupon his widow and 
ehild went to live with one of the 
brothers, This latter fact was put 
` forward as a basis for a ease of re 
union aud it was with referenca to that 
that the observation was made, No 
ease, sertainly no Bengal ease, so far as 
I san find, has puehed abstraet logis to 
sünelusions so wide and so rerious as IL 
have indisated. The question here is, 
whether !be infant sors remained undivided 
interre. What then is the position P As 
[understand it, any во paicaner under the 
Bengal Sehool bag a right to partition, It is 
not nesessary that there should be an agree- 
ment besacse itis a right eapable of being 
exersised by any one of the parties who has 
the right to separate his share from tbe 
share of all the others; and in that sense 
the issue of a writ being an unequivocal 
deslaration of intention earried out in sondust 
msy be said to effect the partition by itself, 
But the elaim of one member to have a 
partition does not mean that the other so- 
peseners are їрғо f cto divided ав between 
themselves. 
the minor in sugh eases is this; а pertition is 
iy general not in the interests of 8 minor; 


On the ecntrary, the position of | 
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when one co.paraener slaims to separate, 16 
is the duty of the guardian of the minor, 
who has nof any right to  objest to aueh 
separation, to make as good and banefisial 
arrangement in ths minora interest аз 
he possibly ean. 1f ths arrangement be 
fair in method and result, the arrange: 
ment will bind the minor’s estate. B7 
arrangement the pariition may ba partial 
as regards the persons separating. Вз- 
onsa the right of A to bssome separated 
from В and О is absolute, one would варрозе 
prima facts as the mere aonvarae of this, 
that if Band О baing adults so desira they 
remain joint with eaeh other, and if both 
ara minors the Court in desraeing partition 
тазу direst that they aontinue undivided 
ínter s», If I am right in my oonstrus- 
tion of this award of the 12th Augast 13:7 
and of the sondust of the parties thereafter, 
I sea no reason to donbt that this matter 
having bseu submitted to arbitration, tha 
quostion is а question not of agrasment to 
ra-unite on the supposition that all partisa 
ware divided, but of an arrangement mida 
with proper sanstion under whieh sspira- 
tion elaimed by the elder brother was 
partial as regards the persons interested in - 
the family property. I thiük, therefore, that 
the infants remained in the position of 
undivided brothers and that the elder sona 
besame divided from the infants and in parti- 
sular from Rashbehary, : 


Apart from the transastion whish is the 
main subjest of eontentíon and whish took 
place in 1904, three things have happened 
sines the award of 1887 was aonfirmad. 
First, Rashbehary, one of the five infant 
sons, died in that вате year intestate leav» 
ing Nittyakumari, hia mother, as his sole 
heiress for the estate of a Hindu mother, 
Secondly, Nangteswar, the third of ths 
elder brothers, who had attaiged majority 
before the award of 1887 was озпбгтед, 
died before Nittyakumsri, but after the 
transastion whieh I am about to sousider. 
Thirdly, Nittyakumari herself died in 1919, 
I gather from the dosumenta that Goar is 
alao dead, but direat proof as to this is I 
think omitted from the evidenea  befora 
me. 


In 1899 Нагі, the eldest of the five sona 
who in 1887 wore infants, brought в parti- 
tion suit in this Court (No, 85 of 1899) 


4 


"some of -aga, 
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against his.mother and his four youngsr 
brothers, 
his ‘mother that part of the corpus of the 
aollestive share left undistributed Ьу tha 
award of 1887 had been impropsrly paid 
to Nangteswar, the third of the separated 
‘sone, by way of loan tohim; but the eldest 
вор, Sasbi, plaintiff in the present Buib, is 
nob eharged as implieated in any matter of 
s»mplaint. All parties joined in а petition 
asking for payment to Hari and Ranoo 
(now of age) their one-sixth shares in the 


' money and securities and for a direction 


that the mother should pay to Hari one- 
sixth of the net rents of the immoveable 
estate with eertain adjustments, This was 
referred to the Registrar for enquiry. and 
report as to whether.an order as asked 
be for the benefit of the infants. Before 
the Registrar, the terms were modified and 


"before the Court thereafter they were modifi- 


ed again. Kanai had by now attained 
majority leaving Panna as the only minor. 
The eonsent desree of 3rd January 1902 


.dirested payment to Hari and Бапоо of 


their one sixth shares of the money and 


‘seourities and also that the immoveable 


properties should after the death of tha 
mother be divided between the parties in 
equal shares. This deeree has of itself no 


"fores or effeat whatsoever as regards the 


'elder brothers who .were not. parties, On 
the 27th August 1903 a petition in the 
same suit was presented by the mother and 
Panna who by this time apparently had 
‘Feom this it appsars that 
Hari, Banoo and also Kanai had each been 
-paid his one sixth share of the money and 
‘seourities, Panna now asks for psyment of 


"his share likewise and the mother asks for 


‚| payment to her of the sorpus of her two 


опе sixth shares in the money and seenrities, 


: ‘the one-sixjh she got; in 1887, and the one- 


. вв to the. immoveable property, namely,. 


sixth she inherited as heiress ОЁ Rashbehary. 
In addition, the Court wasasked to sonfirm 
the provision in the previous eonsent deorse 


that on the mother's ‘death it bs 
divided between “the parties to this suit 
only” in equal shaves, These ordera were 
sought on the streagth of the consent of 


- all the sons; апа бовЫї, Gour and Nang- 


‘teawar, the divided elder sons, signed their 
*"aunsenk to the prayers of the foregoing 


' petition.” 


> 
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By his plaint he alleged адаїга%` 
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Оз the 28th August 1903 the Court 
ordered Panna’s shara in the immovaable 
estate to ba paid to him, but refused to 
make any farther order until further and 
batter grounds were shown, 

The mother returned to the eharge on 
the 26th January 1904. By affidavit of 
that date she says that ehs wants the 
money in order that she may keep it till 
her death and make a Will providing for 
two young grand-danghters who are to 
live upon the interest, and as eash digs, 
ons half is to go bask to the estate of 
Ganesh and become divisible among his 
heirs. This remarkable proposal was 
thought to bain some danger of meeting 
with oritisism or possibly with insredulity 
on the part of tbe Court and in any 
event affested in no way the immoveable 
estate, The affidavit states, however, "í 
have reosivad the eonsent of all my sona 
for the withdrawal of the ssid several 
monies and also for the purpose of the 
modification of the deeree mentioned in the 
petition herein and they, my said sons, 
&re alone interested in the said money." 
Sashi, Gour and Nangeteswar, dessribing 
themselves as parties to the suit to 1835, 
swear a joint affidavit on tbe 12th Janu» 
ary 1904 “that we have understood the 
contents and meaning of the foregoing 
affidavit of our mother and we consent to 
her obtaiüiog the order she prays for 
should it please this Hon’ble Oourt to grant 
the same.” The order prayed for is that asked 
for by the previous petitions. 


Now, Hari and Panna  havé given 
evidenee before me. Hari ‘in his 
evidenes Bays that after he had ‘instituted 
hia suit in 1899 he got information that 
Sashi and Gour had after his father’s 
death misappropriated eertain stosk in 
trade belonging to his father’s wine- 
shops; that he had some evidenae, or at 
least some witness upon this; that he 
thraatened to have the partition of 1885 
re-opened ; that this was a real and bona 
file elaim on his part and that after many 
family disauasions, the abandonment thereof 
was part of the sonsideration verbally 
arranged for tha agresment by Sashi and 
Gour to give up all elaims to the mother's 
two sixths share after her death. Another 
part of the arrangement was that Hari 
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would sink his olaim pleaded in his suit 
in respest of Nangteswar's improper bor- 
rowing from the undivided estates. Hari's 
evidenee in по way  sufífises to establish 
the truth of the allegations whieh he says 
he made. As to his having made them 
and: as to the verbal disaussions and alleged 
verbal agreement, Hari's evidence is sadly 
Iscking in presision and the evidenee of 
his younger brother is very faint eorrobora- 
tion, I view the evidense of both with 
great suspicion not merely beoause of the 
way in whieh it was given but basause 
of the diffianliy in making real or probable 
to myself the story as it is told, The 
dates in this case are very important, and 
when I some to eonsider the doenments 
in eonneetion with the suit of whish I 
hava just been speaking, I find that in 
no single doeument was it ever put forward 
io the Court that there claims were being 
eompromised ав part of the agreement in 
eouneetion with the reversion to the ime 
moveable estate. This psrt of the story 
is no more than verbal evileres of a 
verbal bargain many years ago that these 
brothers would releace their slaims to the 
mother's share after her death, 

On the 14th April 1914 the Court made 
ihe order asked for, prefasing the same by 
в recital of tbe sonsent оѓ ` Sashi, Gour 
and Nangteswar to the petition and of 
their subsequent affidavit repeating their 
sonsent, It ordered that the rights aon. 
ferred by the aonsent deeree of 3rd January 
1902 as to the division of the immoveable 
property after the mcther's death "between 
the parties to this suit only in equal shares” 
do stand, 

The question for desision is restrioted 
to the share whieh the mother took in 
1885 on the partition amongst her sons, 
As to that shara, is the aonsent order of 
14th April 1914 valid and binding as 
against the elder brothers or their repre- 
sentatives in favour of the your gor brothers P 

I have t» sonsider the matter in the 
light of section 17, sub seetion (1), slause (5) 
and of rection 49 of the Indian Registra. 
tion Act (XVIof 1:08), The frst question 
must ba whether the sonsent order орз. 
rates as ап estrppel by reeord or res 
judicata, Speeial reliance is plased by 
Oounsel for ihe elder brother upon the 
decisions in. tbis Oourt where parties to 
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a anit have compromised matters in issua 
in tbe sait together with other matters in 
differance betwen them, These authorities 
are said to show that even when both 
classes of matters аге dealt with together 
as ene eompromise, so that the arrangement 


‘of the matters not in suit is part of the 


consideration for the arrangement of the 
matters that are in suit, and even when 
both elasses are put before the Court to 
be dealt with by its order, the order when 
made is without jurisdietion and  wbolly 
ineffestual in so far as ii deals with 
matters not comprised in the pleadings 
There is в considerable body of jadisial 
desision upon this braneh of the law. Of 
sasas teshnieally biudirg upon me, there 
are two deeisions of the Privy  Couneil, 
but what is said on this matter is uot in 
either sase the actual basis of desision, 

The two aasesare Bindesr$. Naik v, Ganga 
Saran Sahu (3), Pranal Anni v Lakshmi Anat 
(4).. -These eases, however, have been 
interpreted in this Court in the light of 
a somewhat striet eonstruetion of section 375 
of the Ocde of 1882 and of Order XXIII, 
rule 3 of the present Code, n partienlar, 
there are two sases of great importanee: 
Bibhadra Rath v. Kalpataru Panda (5) and 
Gurdeo Singh v, Ohandrikak Singh (6). 
Somewhat diffisult to resonsile with these 
last two eases are the eases whieh say 
that any arrangement as part of the eon- 
sideration for the agreement as to matters 
in suit oan bs validly reeorded and deereed 


.as relating to the suit whether they other. 


wise relate to the suit or not. For this 
proposition there is the deeision in Gobinda 
Ohandra Pai v, Dwarka Nath Pal (7) and the 
entes there sited, Now, in my opinion, 
the part of the desree whieh purported 
to deal with the rights in the mother’s - 
shares after her death is not, upon any 
fair sonstraetion of section 375, matters 
whish relate to the suit, The suit was в 
partition suit for the purpose of dividing 


(3) 20 A. 1715; 2 C, W. N. 129; 25 I. A, 9; 7 Sar. P, 
©, J. 278; 9 Таа Deo. (м. в.\ 471 (2. O.). 

(4) 92 M. 508 iP. С): 1 Bom 1, R 394; 3 С, W. М. 
485; 26 I, А. 10i; 9 M, L. J. 147; 7 Sar. Р, C. J, 516; 

Ind. Dec. (N, s \ 363. 

(5) 1 C. L. J, 388. 

(6) 1 Ind. Cas 913; 86 О. 193 5 C. L. J. SIL 
(1) 35 О, 887; 70, L. J, 492; 12 0, W, N. 849, 
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up a given solleetive share left undivided 
by the award. That svit was brought in 


-u the mother’s lifetime, and the ascertainment 
' of what would be rights of the 
^ other persons after the mother's death was , 
^ по part of ita roope: 


gons oF 


So mueh so is this 


- true, that when it was thought desirable 


to bring that question into the ease, the 


. parties necessary for so doirg were not 


* as an entirely foreign matter 


-at all, 
. eomprotiee deeree is to bs confined to во 


before the Court, At a time when none 


: of the elder sons had been made a party, 
-what happened was that in deslirg with 


the question of payment by the Reeeivers 
to the mother. of the oorpus of the move- 
able estate, this other matter was put in 
introduced 
not by tbe eonsent of the parties jointly 
but by the consent of persons not parties 
‘Unless desisioss whieh say that 


mush as is neeessary in order to dispose 
of. the eorolusions of the svit, are to te 
abrogated altogether, I saunot bring thia 
part of the sompromise deerce within the 
rcope of seotion 375. There 18 no question 
here of the.Court granting a form of relief 


-whieh has rob been asked in eonnestion with 


the subject-mattcr of the suit, I think this 


`. ja в bad case ofthe abuse of an existing legal 


process fcr the furtheranee of ends with 
which tke suit as a suit was in no way 
eoreerntd, In some of the deeisione, 
scotion 575 bas keen applied by making в 
distinetion between property in euit and 
property extraneous to the litigation, 
Where a euit is. merely for the resovery 


- of speeifia properties, that distirotion will 


“the suit, 


be adequate and- will be equal to tbe 
distinstion . Fetween mattera whieh relate to 
tke snit and matters whieh do not. In 
коше Carer, however, suits aro not for tke 
recovery cf "properiy but to establish 
partisolar rights and I certainly prefer 
the opinion expressed in the ease reported 
as Gobinda Ohandra Pal v. Dwarka Nath 
Par (7) to the effest that the fasts 
have to be locked et as a whole in order 
to decide whether matters have been intro- 
dueed into the euit that do not relate to 
In the view that I take of this 
matter, it seems to me that the scnolusicn 
asoording to the cases ia that this part of 
the deeree was withont juriedietion and 
сев not-orerate ag ves judicata, The next 
question jm whether the infanh tons san 
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` part of a judicial proceeding but 
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foond upon the petition and affidavit, ew 
being an agreement whieh operates in their 
favour, & release of the elder brothers’ 
rights. Ascording to the Calentta suthorities, 
if впећ a petition and affidavit do purport 
to have that effest, they are not (P) valid aa 
invalid 
for laek of registration; it, therefore, ssems 
to me that the position of the ease becomes 
this. There is no evidenee in the petition 
or in the affidavit: of a family arrange- 
ment sueh as is spoken to by Hari; and 
his younger brother’s evidenee of that’ 
family arrangement is extremely weak, 
vague and unreliable. I do not hold and 
I do not think that the agreement pleaded 
was a ввів or exchange within the meaning 
of the Transfer of Property Act, Assuming 
it to be open to me to give effeat, in 
the siroumatanoss, to a verbal agreement 
if I find it to be proved, I have no hesita. 
tion in saying that in a ease where one 
brother alleges against another that by a 
verbal agreement his rights in reversion to 
a sbare have been released I should require . 
mcteh better proof than I have here, I 
would only aot secundum allegata el proboia ; 
the evidenee and the pleading here are 
very diserepant. In my view, there is no 
reason for tbirking that anything more 
tappened, sesording to the documente, 
then that the brothers gave their eonsent 
to get a decree whieh I now think to te 
an invalid deeree. 1 find that the younger 
brothers fail altogether in so far as they 
go outside the dceuments and endeavour 
to rprcve to my eatisfaction a family 
arrargement alleged in the written state- 
ments of Hari, Kanai and Ganesh. 

It appears to me that, in these sireum. 
ataneer, in spite of the deeree in the suit 
of 1r89, the direst result upon the evidenee 
and проп the law is this, that so far asregorda 
one-sixth share reserved to the mother by 
the award of 1£97, all the brothers out of 
whose ehares that share was carved out must 
be allowed in this suit to make their 
elaim. 

Ав а matter of fast, I think the eontest 
has been ossasioned by the sats to whieh 
the elder brothers were parties, I ‘think 
they have done very well in getting ont 
of the sonsent deeree that they so carefully 
endeavoured to get into, I shall not interfere 
with tbe ordinary terme ав to eoets, : 
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“al deelare the shares as set forth on the’ 
piese of paper whioh I shall now sign for 
identifieation and I shall direst the Oom- 
missioner of Partition to take an evquiry 
and asoount against the defendant, Hari, вв 
to the rents, profits or inoome of any part. 
of the properties in the plaint mentioned 
whish have eome to hia hands sinee the- 
death of Srimati Nittyakuma"i Dassi, as to 
what are the properties belonging to the 
undivided share referred to in the award 
and what now represents that eolleetive ` 
share, Then, this' division into shares will 
be of the estate ав so aveertained, 


-I willgivea direetion to the Commissioner 
of Partition authorising him in his diseretion ` 
to sarry out an immediate sale by publie ^ 
austion with liberty to the parties to bid at ` 
the sale. 


R. и, O;der cccordingly. 
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PATNA HIGH COURT. 
MrscELLANKOUS АРРЕА No, 226 or 1920, 
Mareh 24, 19922, ; 
I resent:— Mr, Justica Das and Mr. Justise . 
Rosa. 
INDER CHAND BOTHRA акр ANOTHER— 
Юкоккк Ногревк— Å PPELLANTS 
versus . 
SURENDRA NARAIN SINGH-—Jora.Est- 
DEBtOR— RESPONDENT, 
Bengal Tenancy Act (VIII of 1885), s. 85— Tenure, 


transfer of—Transferee, whether personally liable for 
vent due prior to his transfer, 


A transferee of a tenure is not personally liable 
for rent which accrued due prior tothe transfer,. 
Гр. 714, col. 1.] ] ` 

'Sreemutty Jogemaya ` Dassi v. Girindra Nath 
Mukherjee, & О, v. N. 590, referred to, 


Appeal against an order of tke Distriet 
Juége, Parneab, dated tbe 6th Ostober 1920, 


-gara Havolie. 


Messrs, Manut, 8 P. Sen and Oh-nirad 
Sekhar Baner ee, for the Appellants. 

` Meters, Р. К. Sen, O. M. Agarwala and 
Bail untha Nath Mitler. for the Raspondent, 

JUDGMENT. 

Das, J.—All the material fast» giving 
rise to this appeal are stated with preasision 
in the judgment of the Jearned Subordinate 
Јайве ; and, when these fasta are properly 
understood, the point whish we have ta 
decide in this appeal arises free from all 
eomplieations. The point is this, wkether 
the appellant, who in 1496 obtained a 


` desree for ront against one Oliatrapat Singh 


in respest of a paini mehal known as lot 
Sahebgunj, situate withia the ambit of the 
appellants’ Zamindari, known as Pargana 
Havelie, is entitled to exesuta the deeres 
against the respondent, who in September 1902 
purehased the right, title and interest 
of Chatrapat Singh in the patni mehal 
notwithstanding the fast that prior to tLe 


' institution of the proseediogs whieh have 


given rise to this appeal, the paini mehal 
passed from the hand of the respondent into 
the hand of ore Forbes. Тһе learned Sub- 
ordinate Judge has found against the appel. 
lants on the main question that was argued 
before him. Jn my opinion, the desision of 
Óihelearred Subordinate Judge is right and 
ought to be affirmed, 

Dhanpat Singh was the Zamindar of Par. 
As I have said before, 
Chatrepit Sirgh was the pifuid.r of lot 
Sakebgunj, situate within Pargana Havelie, 
Мг. F.rbes held a darpain: interest under 
Obatrapat Singb. Dhanpat Singh died on 
the lest Joly 1:93, ard the appellants ere 
the trustees of hia estate under a deed of 
trust exesuted by Dharpat prior to His 
death, ``’ Ф 

Oa the 27th June 1893 Dhanpat Singh 


+ gold Pargana Havelie to Musammat Bhag- 


wanbati "^ On the 21st Septembsr 1893 he in- 
stituted a auit against Ohatrapat for reeovery 
of rent that aserued dus to him prior to 
the 27th Jure 1898, Ол the 10th Jaly 1896, 
ihe Calsutta High Court passed a deeree in 
favour of Dhenpat as against Obhatrapat. 
In 19.0 Chatrapat failed to pay the paint - 
rent to thé new landlord, Musanmat Bhag- 
wanbati; the lady took proseedings under 
the Paint Regulation, whéreupon Mr. Forbes, 
for the protestion of his daypaln! interest 


deposited the rent in full and took possession 
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of the paint .mehal under sestion 13 (4) of 
the Paint Regulation. In September 1902, 
the respondent purebased the patni mehal 
in execution of.. money desree against 
Chatrapat and beeame liable by sueh pur- 
ehace-to make good to Mr, Forbes the 


money deposited by. him in the prceeedings . 


instituted by Musammat Bhagwanbati against 
Chatrapat. The positicn in.September 1902 
was, therefore, this: thers. was в decree. for 
rent „against Ohatrapat- Singh; bnt the patni 
mehal in respeat of whish the rent.deeree 
had been obtained was then the property 
of the respondent, though Mr. Forbes, the 
darpatntdar, was aetually.in possession of the 
paint mehol under gestion 13 (4) of the 
Paint Regulation, Itis obvious that both 
Mr, Forbes and the respondent were interested 
in resisting the exeantion proseedings whieh 
had been started by the appellants against 
Obstrapat Singh in 1897 and they resisted 
the excention proseedings on the . ground 
that the deeree that had besn obtained by 
Dhanpat against Chatrapat was a money: 
desree and not a rent-desree. It will be 


necessary ‘row to traee the history of the. 


exesntion proceedings, but, before doing вс, 
I should mention that Mr. Forbes instituted 
a suit as against the. respondent for reaovery 
of the money whieh had beeu deposited by 


bim in the prosecdings taken by Musammat | 


Bhagwanbati, under the Regulation, against 
Ohatrapat, and that on the 1&th May 1916, 
he got в deeree as against the respondent 
for Rs. 57,166, the deeree providing that, if 
the respondent failed to pay the deeretal 
amount to Mr, Forbes, the patni itself should 
be sold.. The respondent failed to satisfy 
Mr. forbes’ deereo, and asa result of his 
failure, the paini was put up for ssle on the 
3rd July 1917 and was purohaeed by Mr. 
Forbes for RÀ. 2,000, 16 is necessary to 
remember that tke respondent was at no 
time.in possession of the рг, and that 
the title to the patni „whioh had assrued tg 
the respondent in September 1902 by virtue 
cf his purchase in exesution of a money-desree 
against Ohatrapat, passed away from him on 
the 3rd July 1917. 

I now come to the exeeution proceedings, 
and it will appear that tbe question whether 
the deeree that had been obtained by Dhanrat 
against Chatrapat "was a rent-decree ога 
money.deoree was early raised and was long 
debated. The point arose on the admitted 


. Forbes, 


fast that Dhanpat brought his suit for 
arrears of rent against Chatrapat after he 
had parted with all his interest in. tke 
Zemindari in favour of Musammat Bhag- 
wanbati; and; as will presently be seen, 16 
waa contended, first, on behalf of Ohatrapat, 
then on behalf of respondent, and аву сп 
behalf of Forbes, that the right to. proeeed 
for sale under gestion 65, Bengal Tenanoy Aet, 
WSs dependent on the existensa of the 
relationship ef. landlord . and. tenant at the 
time when the remedy provided by law was 
sought to be enforsed, and that as tke 
appellants were not the landlords ,, at the 
time they started the exesution proeeedings 
they were not entitled to exesute the deerce 
as в rent-dearee,' In 1897, the, appellants 
started exeeution proceedings against Obat- 
rapat, and the objestion put forward on 
behalf of Ohatrapat to the exeeution of 
the decree as а rent decree was rejested by 
the Courts in India, The execution pro- 
seedings, however, for some reason whish 
has not been made olear to us, failed to 
produee any result, and in 1904, the appel. 
lants presented another application for 
exeoution, The respondent, who was now 
the paínidar, objeeted that the deeree was 
а money-desree and not а rent-deeree, and 
that the patni was not liable to be sold in 
exesntion of that deeree. A similar obice- 
tion was put forward on behalf of Mr. 
who also insisted that having 
deposited the amount of the arrears under 
seotion 13 of the Regulation in the proceeding 
commensed by Musammat Bhagwanbati 
against Chatrapat, he had a first eharge on 
the point for tke sum so deposited by him, 
Тһе objeetions were юеш by the 
Ocurts in India, , Fespe 
Dhsnpat’s deeree against Chatrapnt was а 
money девгее and that the paini sould not 
be sold in exeeution of that deeree, Tho 
Courts in India desided sgainst the eonten- 
tion of the respondent, . the date, of the 
desision of the High Oourt . being, the 8th 
April 1908,, The respondent then applied 
for, and .obtained, leave to appeal to Hia 
Majesty in Counsil, but that appeal subse. ` 
qaently failed for non- proseention, , Mr, 
Forbes also instituted a. similar suit, and 
though the Courts in india desided against 
him, he earried bis appeal to the Jndisial 
Committee where his eontention prevailed, 
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By its deaision, whieh was pronounacd on the 
årh Maroh 19'4 and whieh is reported in 
Arthur Henry Forbes v. Mahara; Baha-lur Singh 
(1), the Jndisial Committee held that tho right 
to bring the tenure to sale under seation 65, 
Bengal Tenansy Ast, exists only so long as the 
relationship of landlord and tenant ex sta, 
and appertains exelusively, to. the landlord, 
and that a person, to whom rents sre due 
and who obtains a.deerea to them after he 
bas parted with the property on whieh the 
tenaney is situate bas no such right, The 
position then ia this; aa between the appel. 
lants and Mr, Forbes, the deeree must be 
regarded as money-decree and not as a 
rent deeree; but as between the appellants 
and the respondent the decree must be re. 
regarded ав a rent-desree, 

It is not neeessary to follow the fortunes 
of the different exeseution proseedinga that 
were from time to time sommensed by the 
appellants. I some to the applieation of 
the 22nd January 1915 when the appellants 
applied to have the deeree treated as a 
morey.deeree and the respondent added as 
a judgment-debtor. It will be remembered 
that the position then was that the respond. 
ent was the patnidar and Mr. Forbes was 
the darpatuidar in actual possession of the 
paint mehal, Onthe 19th Marsh 3915, the 
appellants presented snother application to 
the Exeeution Court, Taey stated in their 
petition that the Judicial Committee bas 
beld that the deeree obtained by them against 
Obstrapat was à money-deeree, They sub. 
mited that it was not possible to resover the 
amount of the dearee without proceeding 
against the properties other than that in 
respeet of which the deeree bad been obtained 
and they applied for attashment and sl: of 
sertain properties belonging to Ohatrapat. 
This applieation was presented on the i9th 
Maroh 1915; but it will be remembered that 
they had, already, on the 22nd January 1915, 
applied to haye the respondent ‘added as a 
judgment debtor in the exesution proseeding, 
On the 27th Marsh 1915, the respondent 
objested to. being added a ав в judgment debtor. 
Hé eontended that, a8 he waa neither the 
judgment-debtor nor the legal representative 
of Obatrapat, ihe deeree-bolders sould not 
proseed poatrat the репе т eral ir his banda, 

(1) 23 Ind Сав 632: ^8 О, W, М. 7 7. (19 4) М. 
W. N. 897; 16 M. L. T, 3801 12 A. L.J. 658; 27 M. L, 
J. 4; 4! C. 926; 1 L, W, 1069, 41 I, А. 91; 26 O. L. J. 
434 (Р, 0.), 


Before this applisation was heard and disg- 
posed of, the paint mekal passed into the hands 
ef Mr. Forbes, The deereo holders abandonéd 
their spolication of the 19th Mareh 1915, and 
on the 23rd November 1/18 they prosanted 
an applieation for attashment and sale of 
eertain properties belonging to the respond. 
ent, Itis this applisation whieh has given 
rise to this appeal, 

Mr. Mannk on behalf of the desree holders. 
appellants eontends that the deeree obtained 
by Dhanpat Siogh against Chatrapat Singh 
must be reg garded ag a rent deoree so fer as 
the respondent is sonesrned, and that it was 
open to him to proaeed againat the paint mehal 
in the hands of the respondent. I have no 
doubt whatever that, had the appellants 
proeseded against the respondent at any time 
between September 1502 and July 1917, 


. during whieh period the title to the paini 


mehal was in the respondent, there eould be 
no answer to the elaim of the deeree holders. 
It baw ng been held in proseedings between the 
appeliants and the respondent that the desree 
obtained by Dhaupat was а rení.deeree, the 
appellants had a oharge on the tenure so 
long as the tenure was іп the hands of the 
respondent, and it was plainly impossible 
for the respondent to resist the oluim of 
the appellante, Bat the tenure has now 
passed from the hands of the respondent 
to the hands of Mr Forbes. Mr. Manuk 
eontends that if the respondent has 
allowed the tenure to go into the hands 
ofa third party, be must be personally 
liable for tha deeree In my opinion, there 
is neither prirciple nor authority for this 
eontention, It was,in my opinion, open to 
the decree holders to prosead against the 
tenure in the bands of Mr, Forbes, It was 
argued by Mr. Manuk that be qould not take 
this course having regard to the desision of 
the Judisidl Vommittee in the snit between 
the appellants and Мс, Forbes that the desrea 
was в monsy-decree, That may be so; but 
Mr. Forbes, as the purehaser of the paint 
mehal from the respondent, was in an enti:e. 
ly different position, As the representa. 
tive in interest of the respondent, Mr, Forbós 
would be bound by the decision in the 
suit as between the appellants and the 
respondent. By that desision the desree 
was held to baa rent-deoree and as involun- 
tary alienations stand on the same footing 
as voluntary  alienations, the appellants 
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| , eonld, in.my opinion,-follow the paini -mehal 


in the hands of whomsoever it might be 
under & title derived from the respondent. 
Mr, Manuk next contends that the re. 


. spondent must be regarded as the representa. . 


tive in interest of Chatrapat Singh and is, 
therefore, personally liable to satisfy tke 


. desree obtained against Chatrapat Singh, 


In my opinion, there is no warrant for the 
proposition, The desree was not obtained 
sgeinat the respondent, It may be that, 
as tha result of the litigation between the 
appellants and the respondent, it must now 


be held that, so long as the putnt mehol was . 


in tha hands of the respondent, there was a 
charge upon the paint mehal for the deere- 
talolaim of tbe appellants against Ohatra- 
pat Singh, Bat it has been held that a 
transferee of а tenure is not personally liable 


for rent whieh aesrued due prior to the trans: 


fer. See Sreemutty Jcgemaya Dass: v. Girindra 
Nath Mukherjee (2). The resent desision of the 


Iudisial Committee in the ease of Nanku Pra. . 
. gad Singh v. Kamta Prasad Singh (unrepcrted) 


pronounsed on the 19th January supports 
this eontention. 
it was sought to make the purehasers of 
mortgeged properties personally liable for tha 
mortgage debt. The Judieisl Committee in 
a very short judgment said as follows : — 
"Their Lordships have sonsidered this 
sare, and, they think it is elear that no 
personal liability was ineurred by the 
pureharers of the equity of redemption, 
whe, their Lordships anderstand, are defend 
ants Nos. 2 to li, of whom only üve are 
respondents here, Their Lordshipr, there- 
fore, think that the deeree of the High Oourt 
was right and that the point made by the 


i" appellant faile.” 
The position oseupied by the respondent is | 


in no wey différent from the position which 
a purabaser of the equity of redemption 
oesupigs, The utmost that ean be said in 
favour of the appellants is, that they had a 
obarge upon the tenure in the hands of the 
respondent. The respondent was the pur. 
shaser of the tenure whieh was already 
subjest to a ebarge in favour of the appel. 
lants. Не isin tbe same position as the 
рпгећавег of an equity of redemption, and, 
in my opinion, no personal liability was ineur. 


| 'yed by him by sush purchase, 


(2) 49, WN, 590, 5 
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In my opinion, the desision of the learne 
Sabordinate Judge is right and must be | 
affirmed. I would dismiss this appeal with: 
costs. 

Rose, J.—1 agree. 

IP, Appeal dismissed, 


ALLAHABAD HiGH COURT. 
. Вєс›кр Отг, Appaat No, 967 or 1920, 
Maresh 2, 1922. А 
Present: —Mr. Juaties Stuart. | 
SARABJIT MAL—~Paaintivs — APPELLANT. 
tersus 
RAM KHELAWAN MAL AND OTHARS—- 
Derexp nts— Кеғрозркате, 

Res judicata—Decree of Revenue | Courl—Agra 
Tenancy Act (II of 1901), вв 68, 189— Ejectment suit 
— Question of proprietary title referred to Civil’ Court 
—Question already determined by Revenue Court — 
Jurisdiction of Civil Court, 


“The decision of a Bevonue Court does not operate 
as res judicata in & civil suit unless the onse comea 
within the purview of sections 199 to 201 of the 
Agra Tenancy Act. [р. 715, col. 1.] 

Therefore, in matters outside the purview of those 
sections, when a decree of a Revenue. Court is 
pleaded ag bar to a civil suit, there is no question 
of res judicata, but simply whether the point 
before the Civil Court has been decided by a Rent 
Court under its exclusive jurisdiction in such a 
manner as prevents the Civil Court having juris. 
diction to decide it and if it is not so decided it is 
not open to a Civil Court to refuse to determine the 
point, [p. 715, col. 2.] E : 

The defendant sued plaintiff for declaration that 
he wasthe proprietor ofthe plot in question and 
that the latter was his tenant. The plaintiff asserted 
The suit was decreed. 
Subsequently the defendant sued to eject the plaint. 
iff. The plaintiff again asserted proprietary title, - 
and was referred toa Civil Court under section 159 
of the Agia Tenancy Act. He brought this suit 
accordingly but tha Civil Court considering it barred 
under -the provisions of section 1] of the Civil 
Procedure Code refused to entertain it: 

Held, that the issue as tothe question of proprie. 
tary title was not res judicata, and that it was not 
open to the Civil Court to refuse to determine it, 
Cp. 715, col, 2.] 

Second appeal against a decree of the 
Officiating Distriot Judge, Azamgarh, dated . 
the 2Cth April 1920. 

Mr. Haribans Sahai, for the Appellant, 

Mesere, Jang Bahadur Enl and 8, P, Sinka, 
for the Raspondents. 

JUDGMENT.— The plaintiffs, the defend- 
ants and others are resorded во sharers in 
Taleqa Sultanpur in the Azamgarh Distriet, 
Plot No. 1871/2 is ossupisd and sultivated 


p by the plaintiffs, Parmesber Mal, father > 
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of ths present defendant, Ram Khelawan 
Mal, instituted a suit against the plaintiffs 
in. 1915 asserting that he waz one of the 
proprietors in the plot in question aud that 
Sarabjit Mal, one of the plaintiffs, was в 
tenant, Sarabjit Malin that suit asserted 
proprietary title; The 
. against bim for six snnas, arrears of rant, 
The suit was in the Court ofan Assistant 
Oollestor of the Sesond Olass. In 1917 the 
defendant, Ram Khelawan Mal, sppears to 
have obtained an er parte desrae for rent 
in respest of the same plot in the Court 
of,an Assistant Colleator of the Sesond Class 
against the plaintiffs, In 1919 the defend. 
‚воб then sued to ojest the plaintiffs from 
this plot under seetion 55 of the Tenancy 
Aet. The plaintiffs asserting their pro- 
prietary title, the Assistant Colleator of 
the First Olass who was trying tke 
.referred them to a Civil Court under the 
provisions of scetion 199 of the Tenaney 
Ast. They inatituted a suit within three 
-months aesording to that order. The Civil 
Opurts have refused to adjadieate upon 
their title, holding that the suit is barred 
under seetión 11 of the Code of Civil Pro. 
sedure оп the prineiple of res judicata, 
They appeal kere. я 


No question of rez judicata properly arises. ` 


In sush eases the q*estion ia not whether 


the cuit is barred on tbe priteiples of rer ^ 


_judicata, for a Revenue Court decision бап. 
not operate as res yudicata in a Civil Oourt 
unless the asee somes within the purview 
of see‘ions 1£9 to 201 cf the Tenanay Aot, 
but whether the poin: before the Civil Court 
has been desided by a Rent Court under 
its exelosive jurisdiction in sush a manner 
as prevents the Civil Ccurt having juris- 
.dietion to ceside it. The rutzo decidendt is 
given.in Ram Sing’ v, Girraj Singh (1). 
Now, it is clesr enough that as against 
the actual defendants and as between parties 
-the relationship of landlord and tenant in 
respest of this plot was held to exiat in 
жо far as the Courts cf the Assistant Col. 
lestors of tte Sesond Olass are ecneerned, 
The 1915 and 1917  deaisions ssrtainly 
‘operated as res judicata binding the Courts 
“of the Assistant Collestors of the Seeond 
Class in suits for arreirs of rent until the 
matter was deei?ed һу а higher Oourt, but 


(1) 26 Ind, Oas. 731; 37 А. 41; 12 A. D. J. 1252. 


suit was desread ' 


suit” 


'Gohns, Azimgarh District. 
hereafter will follow the reeule. 


when thé matter of the plaintiff's ejestment - 
under séstion 58 of the Tenansy Aet same 
before an Assistant Colleotor of the First 
Olass he was in no way bound by the desi- 
sions of the Assistant Collestor of the 


.Sesond Olass to find that the relationship 


of landlord and tenant existed between the 
parties, and it was open to him either to 
determine himself when the plaintiffa sot 
up proprietary right, that the relationship 
of landlord and tenant did or did not 


‘exist, or to refer the plaintiffs under seetion 


169 of the Tenansy Agt to the Civil Court 
for а deaision sa to whether they had pro. 
prietary right in plot No. 187./2, Ha 
took the latter sourse, [t is not open to 


‘the Civil Courts to refuse to determine the 


point. The point as far as ihey are eon. 
eerned is not determined by res judicata 


‘and the „Doin under the Tenansy Act itself 
‘is within their jcrisdietion, 


i | I, therefore, 
set aside the desisions of both the Courts 


‘below and send the ease Ьав to be restored 


to its original number and determined on 
its merits by the Mansif of Muhammadabad 
Costs here and 
‚Моң, Cate returned, 


CALOUTTA HIGH COURT. 
AÀPPzAL F«03 OsIGt2AL Osper No. 5 cp 1921 
IN InsoLvg: c: Suir No. £8 ср 1695, 
Merob 17, 1921, 

Present :—Sir Lanselot Sanderson; Kr, 
Ohief Justise, and Mr. Justise R’shardson, 
Re ALBERT FELIX SELDANA, InsoLvext, 
Ez parie RAL SUK HLAL KARNANI 
BAHADUR —A»PELLANT 

versus e 
Tas OFFICIAL ASSIGNEE or 
CAL SCUTTA—Responpgnt, 
Presidency Towna Insolvency Act (ПТ of 1909), a. 


86 11)—Applicutiin for examination of witness—Pro. 
ceduie—Person aggrieved, remedy of. 


Applications under section 84 (1) of tho Presi 
dency Towns Insolvency Act for the examination 
of persons thereunder are intended to be made 
ew parte under the rules of the Oaloutia High Oourt 
and rule 30 of those rules is applicable to such 
applications, and not rules 17 and is, Гр. 718, col. 1.] 


Where any person is aggrieved b 
18 : y an eo part 
order for the examination of a witness br the 
Registrar in Insolvenoy, and there are grounds which 
justify an application to the Court, the proper gourge 
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i to move the Court to set aside such order. [p. 719, 
col. 1, 


Appeal from the judgment of Mr. Justise 
Greaves, dated the 7th Jannary 1921. 

Messrs, &. E. Das, S. W. Bannerjes and 
J. Langford James, for the Appellant, 

Mr, А. A. Áteloon, for the Reapondent, 

JCDGMENT, 

SANDEBZzON, О, J;—This is an appeal from 
the judgment of my learned brother, Mr. 
Justis Greaves, whereby he refused an 
applieation made on behalf of one Rai 
Sukllal Karnani Bahadur in the insolvensy 
of: one Albert: Felix Selana, 

The application eonsisted of a prayer (1) 
for an order that the order of the 29th 
of November“ 1920, should be set aside, (2) 
alternatively, for an order that the pro- 
ecedings thereunder  should' bo set aside, 
(3) alternatively, for direotions as to the 
esope of the enquiry before the Re 
gistrar. 

The matter arose in this way; Seldana 
was adjodieated án insolvent on the 2nd of 
July 1920, and, on the 18th August 192), 
a complaint against Seldana was filed by 
the Munitions Board, charging him with 
certain offeness under certain sections of 
the Indiam Penal Code whieh may be shortly 
deseribed as eheating, eonspiraey to sheat 
and forgery, On the 26th of August 1920, 
a eomplaint was wade against Snkhial 
Karnani, the appellant in this appeal, 
charging him with вопврігасу to еһваё, 
The Offisi3l Assignee made an applieation: 
before the Registrar in insolveney, in res- 
pest of which an order was made on the 
29th of November 1920. In that applieation, 
after stating that Seldana had been ad. 
judissted insolvent on the 2nd of July 1920, 
the Offisial Assignee went on to allege that 
Sukblal Karpani was oapable of giving in. 
formation regarding the dealings and prop- 
erties of the above named insolvent, and 
tbe Official Assignee applied that Karnani 
should be summoned and examined by the 
Comt ор в day and hour to Бе fixed there. 
for and to produse all books, paper», 
eorréspondent&e, &esounts relative to trans- 
astions had Between him and the insolvent 
in sonnéetion with their partnership and 
dealings with the Munitions Board froin 
the 16th of Marsh 1918, That applieation 
was made ew parte, aid the ordér of the 
29th of November wasto thie effeot, viz. 


that "Sukhlal Karnani being served with. 
a sealed sopy of the order should, on Wed- . 
nesday. the 8th of December, at the hour 
of 11 o’slosk in the forenoon, attend before 
the Registrar to be examined regarding the 
dealings and properties of the insolvent and: 
that he should bring with him and produse 
at the time and plase aforesaid all books, ` 
papers, eorrespondense, and sesounts re- ` 
lating to transactions had between him and 
the said insolyent in sonnestion with their 
partnership and dealings with the Muni- 
tions Board from the 16th of Mareh 1918,” 
On the 15th and 17th cf December 1920 
Karnani appeared before the Registrar in 
Insolyensy and was examined by learned 
Counsel on behalf of the Offieial Assignee. 
It was alleged by the learned Counsel 
appearing on behalf of the appellant that, 
although the learned Counsel nominally 
appeared for the Official Assignee, he was 
really instrueted by the insolvent Seldana, ` 
who was represented by the Attorney who 

was appearing for the Offisial Assignee: 

and, it was alleged, that the real objeot of 

the examination of Karnani was to obtain 

information whish might be useful to the 

prosesution instituted by the Munitions 

Board. Karnani was represented by learned 

Oonnsel who took objestions to oertain ques. 

tions, and it is stated that the Official 

Assignee had alleged that the objeet of the - 
examination was to sseertain whether or 

not Karnani was indebted to Seldana ina 

sum of Hs. 2,64,000. А petition was then 

presented by Karnani to the learned Judge, · 
on the 4th of January 1921, applying for 

the reliefs to whieh I have already re. 

ferred, 


The main ground of the argument in this 
appeal was, that the further examination 
of Karnani ought to be stayed until after 
the eriminal prosesution has been finished, 
for, it was alleged that, although the ` 
answers whieh might be given by Karnani 
in his examination might not be used againat - 
him, still 16 might be that those who were 
conducting the presesution might obtain 
information from the answers whish might 
be nseful in tke oriminal proseedings. 


The learned Judge stated in his judgment 
three grounds on whieh the matter wag 
argued before him: 
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First, it was said that under the Insol. 
veney Rules of this Court sush an application 
must be verified by affidavit and that the 
verifieation was insuffisient as it only related 
to the information and belief of the Offisial 
Assignee, 

Secondly, it was said that the applisation 
was insuffiolent, in that it only referred to 
information regarding the dealings and prop. 
erties of the insolvent, that it eontained no 
referenee to any indebtedness of Sukhlal Kar- 
nani tothe insolvent and that being so the 
insolvent had wrongly been questioned with 
regard to his indebtednees, especially having 
regard to the terms of an agreement be- 
tween the insolveht and Sukhlal Karnani 
datéd the 22nd of August 1918; and lastly, 
it was said that with regard to the Police 
Court proceedings pending againet the in- 
solvent and against Karnani the examination 
was being used for an improper purpose 
and, amongst other things, to displace clause 
7 of the said agreement. The learned 
Judge deelined to асверё any of those argu. 
ments, and said that there was ample 
material before him to show that Sukhlal 
Karnani was in ao position to give some 
information with regard to the deslings and 
property. He made an order that the 
, examination should proceed. Then he added 
‚ as follows: " This being se, I think it is 
, diffisult to sey that questions were ineom- 

petent with regard to ary question of the 
. indebtedness of Snkhlal to Seldana, if they 
. aroge in the sourse of the examination, 

althongh I think that if it had been de. 
sired to establish this, the  applieation 
should have so speeifisally stated but I am 
not prepared to interfere under the oir. 
eumstanees on the ground that sueh ques. 
tions have been put, Then, lastly, with re: 
gard to the alleged improper purpose of 
‚ the examination, it seems to me that it is 
for tke witness to objeat to sush questions 


as he eonsiders are put for вп improper 


purpose and, if neeemsary, I think he would 
be justifed cn the adviee of Oouusel іп 
refucing to answer such questions even if 
direeted to do ғо, Under these cirsum- 
stanses, it would be for the Registrar in 
lnaoclverey, if he thought the refusal was 
i}l-fonnded, to report to the Court the re. 
Гаваї, in order that the Oourt might eonsider 
the nature of the question and of the objeation 


' gnd I think that if this eouzse ig followed ` 


the witness will be amply protested with 
regard to the putting of any question whieh 
may be improper; and I only desire to add 
that I think the Offisial Assignee in future, 
when he makes similar applisations, should 
plase the Oourt in possession of further 
materials for considering if any appliention 
under seotion 36 ів well:founded or not,” 

The first two grounds whish are referred 
to in the learned Judge’s judgment were not 
ssrionsly argued in this Court. Bot a 
new point was taken, namely, that the order 
of the Registrar was made without jurisdis- 
tion, or, at any rate, that it ought not to have 
been made ea parte, 

The learned Counsel who appeared for the 
Official Assignee assured us that it is the 
praetiee of this Court that sueh applieations 
as this by the Offisial Assignee are always 
made ex ратів before the Registrar; and that 
practise was not disputed by the learned 
Counsel who appeared for the appellant, But 
the learned Oounsel for the appellant urged 
that the praetiee was wrong and was not 
justified by the rules of this Court. Sines 
the argument, of this ease the offieer of 
the Court bas drawn my attention to a 
ease, Kissory Mohan Roy Shaha, In ve (i), 
in whieh the very point was desided by 
my learned brother, Mr, Justise Greaves, 
Neither of the learned Counsel drew our 
attention to it. It is a desision direstly in 
point and authorizes the praetice to whish 
I have referred. The learned Judge based 
his judgment upon the grounds whieh were 
suggested! by my learned brother, Mr. 
Justice Richardson, during the eourse of 
the argument, and I assume that sinee 
this judgment, whieh was in 1916, the prae- 
tiee has never been questioned until the 
hearing of.this appeal, The application was 
made under sestion 26 (1) of the Presidenoy 
Towns Insolvensy Aot, whieh runs as fcllows: 

The Court may, on the applieation of the 
Official Assignee or of any ereditor who has 
proved bis debt, at any time after an order of 
adjudieation has been made, summon before 
it in suoh manneras may be pressribed the 
insolvent or any person known or euspested 
to have in his possession any property belong- 
ing to the insolvent,....,.or any person whom 
the Court may deem sapable of giving informa- 
tion respesting the insolvent, his dealings or 


(1) 3d Ind. Cas 930; 22 0, W, N, 1155; 44 О, 286; 
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property ; and the Court may require any 
gueh person to produse any dosumenta in 
bis eustody or power relating to the ia- 
solvent, his dealings or property." There is 
nothing in the sestion which goes to show 
that noties of the applieation has to ba 
served upon the person who it is desired 
. should be examined, Bait is авіа that the 
-Insolyency Rules of this Court make it 
obligatory that notise of the application 
should be given: and relianoa was placed 
npon rules 17 aud 18 of the Insolvency 
Rules of 1914, Those rales are t» be found 
in the portion of the rales whiah deala with 
“Motions and Prastiee," and there is another 
rule, No. 30, (whieh is under the heading 
* Diseovery of Dabtor’s Property") whieh is 
. tlearly applisable to an application noder 
&cobion 35, and it is as followe: 
application to the Court under sestion 26 
of the Actshall bə in writing and shall 
state shortly the zrounds upon whish the 
application is madé". It appeared to us in 
the вопгве of the argument that that rule 
showed that it was not intended that rules 
17 and 18 should apply to an application 
under Beotion 36 by the Offisial Assignee for 
an order that а person should бе examined. 
І now refer to the ease whioh way decided 
in 1916 by my learned brother Mr. Justice 
Greaves; The head note is, “Applications 
under seetion 36 (1) of the Presidensy 
Towns Insclyensy Ast for. examination of 
persons thereunder are intended to be, made 
ez puris under ‘the rules framed by the 


Caleutta High Court under sestion 112 of: 


the Act, То saeh applisations rule 30 
applies and not roles 17,18 and. 19, and 
this view is supported by the English 
` Bankruptey Act (1914), 4 and 5 George V, 
Oh. 59 ard the ‘rules thereunder”, The 
. porticn. of the learned Judge's judgment 
` whieh I desire to read is this: Aftor 
referring tothe section (36) and rales 17 
' and 18, he goes on to say, ‘‘Ifthese rules 
govern applications under reation 36 of the 

Ast, then the ew parte order was elearly 
` wrong unless the Registrar thought that any 
delay would entail serions misehief. But I 
was referred to another rule by Oounsel who 
opposed. the applieation, that isto say, to 
rule 30 whieh is ай follows:” (then he reads 
the rule). ‘This rule to my mind slearly 
gontemplates a prosedure other than that 
jaid down under rules 18 and 19 and it 


eontains no p'ovision for serviss of . the 
applisation upon the parson sought бэ ba 
examined sush asis sontained in role 19, 
Under these sireamstanses, the inferenaa to 
my mind is irresistible, that applieatious 


“under sestion 36 ara intendei ta ba mada 


ex ратів and that this із the manner prei 
eribed by ths rules framed uvder section 
112 of the Ast.” Speaking for myself, íi 
en'irely agree with the learned Judge. `I 
only regret that tho Івагпай Counsel did not 
draw our attention to that oa99, whiea would 
have saved considerable argument and time 
of the Court, ` | 

Oonsequently, the first pint whish was 
rel'ei upon, namely, that this order should 
not hava been made ez parte, is without апу 


‚ foundation, 
Every | 


The other ground, namely, that ths examin- 
ation haa been used for an improper purpose, 
in my judgment, equally fails. Iam not 
satisfied that this examination was used for 
any ulterior purpose. Tha learned Counsel 
for the appellant did not draw our attention 
to any passages in the evidense or any 
questions whish were pat during the өх. 
amination to justify this allegation, On 
the other hand, the learned Counsel for the . 
Official Assignee drew our atiention to some 
of the questions and some of the answers 
which were given by the witness, and subh 
answers led me to think that they ‘were by 
no means satisfastory and that the attitude 
of the witness was obstruetive. ‘Farther, 
this was a matter for the disoretion of the 
learned Judge, and Iam not prepared to 
interfere with that  dissretion, espesially 
having regard to the faot that in the order 
whieh I have read, in my julgment, the 
learned Judge has provided a safeguard whieh 
will protest the witness from improper ques- 
tions being put to him during the oourse of 
his examination. | 

For these reasons in my judgment the 
appeal fails. v QE: 

There is one other matter to which I must 
refer. The learred Counsel for the Offisial 


‘Assignee took the point that the applieation 


before Mr. Justice Greaves wasin fast an 
appeal from the order of the “Registrar in 
Insolyeney, and if it were an appeal he argued 
that it was ont of time, ` ”“ 

In my jadgment this was not an appeal, 
it was, as I have already said, a petition to 
tot aside the order of the Registrar ig 
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Insolveney, and it then proseeded to ask in 


the alternative for a stay of the examination 


of the appellant or for diresticns as to the 
soope of the examination and, in my judg- 
ment, in a ense of this kind where an ez parte 
' order .is made for the examination of a 
witness by the Registrar in Insolyensy, if 
there are any grounds justifying an applica. 
tion to the Court, the proper sourse is to 
move the Court to set aside the order whish 
. has been made by the Registrar in Insol. 


тепву and that is what was done in this sase, . 


In my jadgment it was поб, an appeal, апі, 
 sonsequently there is nothing in the point, 
whish the learned Counsel for the Offirial 


Assignee raised with regard to the so salled. 


appeal baing out of time. 


The learned Counsel for the Offisíal Assignee, 
point that there was no. 


raissd a farther 
appeal to this Oourt from the judgment .of 
my learned brother, 
Having regard to the feat that I hava come 
to the conelusion that this appeal should ba 
dismissed, it is really nót necessary t> deside 
that point but, as at present advised, I am 


inslined to the opinion .that the order of. 
M+, Juctias Greavas. waa an appealable order, . 


bseause:it involved not only а deeision that 


there should ba no stay of the examination. 


but also a refusal of the applieation of- the 
appellant that the order of the 29th Novem- 
ber 1920 should be set aside, 7 a 
For the foregoing reasons, the. “appeal is 
dismissed with aosts. 
RicsagpsON, J.—I agree, 


tent involves two points. The first is, whe- 
ther the epplieation to Mr. Justice Greaves 
to set aside the order made under sestion 


36 to examine the appellant was an appeal 


nuder elause (2) of sestion 8 ог ап applies- 
tion under elause (1). If it was. an appeal 


- jt was ont of time under section 101 and the. 
dismissed . 


appeal bafore us ought to be 
ín limine on that ground, Bat I thin‘. it 
Should be regarded, for rsasons. whieh have 
jast been stated by my Lord, авап applisation 
under the first slause for the raview of an 
ex paris order. Ths sesond point is, whether 


the order of Mr. Jastise Greavas fram whieh. 


this appeal has been taken, isa "jadgment" 
within the meaning of clause 15 of the 
Luattera Patent. “I should bs dispose] to say, 
if it ware nscessary to desida this qaastioa, 
waieh itis not, that the order is a 


of the Registrar. 


Mr. Jastiaa Greivos.;.nation ex parte, 


. appellant undoubtedly 


The prelim- 
inary question whether this appeal із sompa.. 


"ів. 


ment,’ beeauze it assumes, if it doss nof 
deside, that the Registrar had jurisdistion 
to make the order, and bssause, at any rate, 
it desides that on the merits the appellant had 
shown no oause во зіегё to justify the order 
being set aside, that is to say, it rejesta the 
claim made on the appellani’s behalf that no 
order for his examination should ever have 
been made and that the whole proosedings 
should be quashed, 

Тое next question relates to the jarisdie- 
I agree that the Regis. 
trar had power under sastion 6 (d) and (e) 
to deal with an appliestion made ez pariz 
on bəhai? of the Offiaial Assignea that 
the appellant should Ыз examined under 
sastion 36, and, further, that under seotion 
83 and rale 30 of tha Rales of the 
High Osuri, the Registrar had also power 
to make the order for tha appsllants’ exami» 
without naties to the 
appellant, Оз this part of the ease I have 
nothing to add to what my Lord has said, 

Lastly, on the merits, [ean see no reason 
why we should disturb the order made by 
Mr. Jastise Graavas, The appellant ia 
entitled to the proteation afforded by sestion 
132 of the Evidenos Аз}. Mr, Justise 
Greaves had been oareful to souple his 
order with a safeguard againat improper 
questions being put to the appellant. The 
somaa within the 
desaription of a nerson sapable of giving 
information regarding the ineolyent, his 
dealings, or. property. Ia the interest of 
the general body of the огейібога ths Offiaial 
Assignes is entitled to haya him examined 
and I feel eonfident in my own mind that 
if the appellant is au honest man he will 
lose nothing by being frank, I hesitate to 
suggest any other hypothesis, bat, if any 
other hypothesis Ыз suggested, [oan see no 
reason why we should go further than Mr, 
Jastiee Greaves has slready doe to reliava 
the appellant from ths situation in whieh 
he.finds himself, 

For these reasoas, I agrae with my Lord 
that this appeal should bs dismissed. 

W. O, å, 

Appeal dismissed, 
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Бесонр Огуш. Arpan No. 35 or 1918. 
! November. 8, 1921, 
Present:— Mr, Kennedy, J. O., and 
Mr. Kemp, A. J. C. 

TIRATHMAL LOKOOMAL— 

APPELLANT 
versus 

THAWARSING AND OTHERS- 

RESPONDENTS, 
Will, interpretation of —" Malik" and “varis,” mean. 


ings of - Intention of testator, 


The words “malik” and “varis” connote absolute 
ownership [p. 720, col 2 ] А 

Where the word “malik” is used and whore there 
is nothing in the text or circumstances .of the Will 
which indicate an intention on the part, of the 
testator to cutdown the absolute estate clearly or 
unmistakeably then the absolute estate should ‘be 
taken to have been bequeathed. [р. 720, col. 2.] 

Appeal from a deeree of tue Distriot 
Judge, Sukkur. 

Mr. Tahilram Mantram, for the Appellant. 

Mr, Isardas Udharam, for the Respond. 


ent. 
JUDGMENT.—-In this case one Chellaram 
died leaving & widow ealled Premibsiand a 


' daughter named Devibai. During the life- 
: time of Obellaram, Devibai had beeome а 


widow of one Lokoomal and had one son. 


‘Subsequent to the death of Obellaram but 


before the death of Premibai, Devibai died 
having re married and given birth to three 
sone, tha father being one Jassomal. This 


is a euit by one of the sons of Devibai by- 


Jassomal against Tirathmal, a son of Devibsi 
by Lokoomal and the other sons of Jassomal 
(formal defendants) to partition certain family 


- property. 


"This property was originally the property 


` of Ohellaram, but the distribution of it does 
: not depend upon the ordinary law of 


suscession, but has to be :ettled &esording to 
the provisions of two Wills. Premibai by 
her Will, executed on the Sth April 1909, 
left half the property to Tirathnal and toe 


- remaining half to the three sons of' Jassomal, 


But it is necessary to refer to the.Will of 
Obellaram from whioh Premibai purports to 
dorive her interést in the estate whish she 


bequeathed to the parties to the presant’ 


litigation, That Will is dated 1883 and 
seems to have been exeauted about seventeen 


years before the death of Ohellaram, at a. 
timo, as I have said, when Devibai was still . 
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the widow of Lokoomal, and had only .this 
son Tirathmal, ard had not sontrasted a 
marriage with Jassomal and it would 
appear that по sush marriage with Jassomal 
was at that time contemplated, Tho question, 
of sonrae, is what interest did Premibai take 
under the Wil of Chellaram, besause the 
Wil of Premibai purports to dispose off 
properties whieh she toak onder that Wiil 
as if she were the somplete owner, On the 
side of Tirathmal it is set up that all she took 
by reason of the Will of Chellaram was a life. 
intérest and that the Will by implication gava 


. to Tirithmal the reversion after the death 


of Premibsi, whioh he, in any ease, would 
have had, had there been no Will and had 
his mother remained unmarried at the 
death of Devibai as they stood at the 
time ofthe Will of Chollarom, On tbe 
other hand, it was set up that the Will 
of Ohcl'aram gave somplete ownership to 
Premibai without rererving any interest to 
Tiratbmal and that the interests of tbe parties 
aredependent on the Will of Premibai, 
Both the Oourts below have interpreted 
this Wil in a sense whioh gives eomplete 
ownership to Premibai and we eoneur with 
them in this. The words used by the 
teatator are sueh as in the ordinary inter- 
pretation oonvey the meaning of eomplete 
ownership. He used the expression ‘malik’ 
and “бат,” He did not use the words 
'ugual enjoyment or management” But the 
words whish he does use, eie, ‘malih’ and 
'varis!  eonnote absolute ownership. in 
such oases it has been held, vide баве 
quoted in Motilal Msthalal v. Advocate General 
of Bomb y (i), where the word “malik” is used 
and where there was nothing in the text or 
sirsumstanees of the Will whieh ind:oated 
an intention on the part of the testator to 
eut down the absolute estate clearly or 
unmistakeably that the absolute estate 
shoald be taken to have been bequeathed, 
Та the present caso there is no elause 
whieh slearly or unomistakeably ents down 
the estate, There is sertaiocly a negative 
clausa in whish the testator saya that 
during tha lifetime of his wife, Tiriathmal 
should not have апу interes$ but it dogs 
not seem аоггезё todedass from thai, thas 
his inten.iona ware thas 1 Tirithmal survival 
Premibai һа shoall hiva the absoiate 
estate, Ha probsoly meant to empnasise 


(1) Li Ind, Cas, 647; 33 В, 279,13 Bom. I, В, 471. 
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his desire to prevent any  interferenss in 
the property by Tirithmsl, during the life- 
tima 
whieh follows that statement it seams to us 


that that really was the intention -of the test- 
ator. 


16 is not proper for us to make a Will 


for the testator and we may have to in- 


terpret the Will as it stands, . in the light . 
of the eireumstanses, but in avy ease there. 


‘does: not appear to -ba any strong reason 
for thinking that the testator probably 
‘meant to giva the wifa a life-interest 
merely and his grandson. a. reversionary 
estate "bssauss in that sasa there does not 
səm any nesessity for him to make 
Will at all, Moreover, the Will was mada 
jin 1883 and this widow was then 49 and 
:Tira'hmal was then quite a young shild 
‘and wa do not think it is at all unlikely 
"that a Hindu having’ a family of that 
“sort to deal with (a middle-aged wife, a 
young ‘widow’ daughter and  shildish 


grandson) would leava the ultimate destina - 


tion of his property in the hands of his 
wife to dispose of aseording t» the eiraum- 
Btaasas whieh might exist after she had 
-stoppal needing it.. Wa ‘think, therefore, 
‘that the idterpratation put on this dosumon! 
by the lower-‘Oourt is eorrest ani wa 
dismiss this appéal with  edata, 

0e B. ie “айка. dismiszel, ` 
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In the case of an application for leave to appeal 
to His Majesty in Council where a portion of the 
decree isin favour of the applicamt and the other 
portion, which is adverse to him and against which 
he seeks to appeal, is in confirmance of the decree of 
the Court of first instance, he is nof, as a matter of 
right, entitled to prefer the appeal. 


Applieation for leave to Appeal to His 
Majesty in Council, 

Mr. N. Р. Asthana, for the Appellants. 

Mr, 5. A, Haidar, for the Respondents. 


JUDGMENT.—This is an applieation for 
leave to appeal to His "Majesty in |Couneil 
on the ground that this Court did поё 
affirm the deeision of the Court below, and 
as the value of the subject matter exeeeded 
Rs. 10,000 the applieants were entitled as 
of right under sestion 110 of the Oode 
of Civil Prosedure to appeal to His 
Majesty in Couneil, 

The suit was one to enforee а mortgage 
-and the amount elaimed far  exeseded 
Rs. 10,000. The present applieants for leave 
.to appeal were some of the defendants to 
the suit, they being the grandsons of 
.the mortgagor. In the Court below it was 
eontended that the property eomprised iu 
the mortgage was ansestral property, that 
the debt was not inourred for family ne. 
-eossity, and that, therefore, the portion of 
the debt whieh was not for family nesessity 
.sonld not be reeovered from the aneestral 
-property, There  were' other pleas almo, 
Bueh as в denial of the fast of the mort. 
gage, and also as to other portions of the 
mortgaged property being or not being 
ansestral property. The Court of frst 
-instanee found in favour of the plaintiffs 
and held that the whole of the mortgage-debt 


"had been ineurred for family nesessity and dee- 


read. the elaim in full, The defendants, tha 
present applisants, appealed to this Oourt 
and this Oourt held that a gortion of 
the properly somprisel in the mortgage 
was aneestral property and that two of 
the items whieh formed the eonsideration 
for the mortgage were пой itema 
for whieh the family property was 
legally liable, As to these two items, tha 
total amount of whieh was over Rs, 12,000 
ineluding interest, this High  QOourt 
held that the present applicants and the 
aneestral property were notliable, So that, 
as regards this portion of the elaim, the 
desree of this Court was in favour of the 
applicants, and ae regards the remainder 
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of the elaim it was a desree in affirmanee 
of the decision of the lower Court. The 
applisants. defendants, now seek to appeal to 
His Majesty in Counsil against that portion 
of the deeree whish is adverse to them, 
that is to say, in regard to that portion 
of the deoree of this Oourt whish affirmed 
the desision and the .deeres of the Oourt 
of first instanse. Wa are of opinion that 
they are not entitled to appeal: to His 
. Majesty in Couneil as regards this part 
of the elaim and to re-open that part of 
the ease whish was desided adversely to 
them by the lower Court. as well as by this 
Court. As observed by the Calsutta High 
Oourt in the ease of Boja S-ee Nath Roy v. 
Secretary of State for India n, Council. (1), 
the Court..has to look to the substanes of 
the matter. It is (true. that this Oourt 
varied the desision of the Court below but 
that wodifieation was in favour of the 
present applieanta and did not afford them 
a right to appeal besause the desision was 
in their favour. As regards tha portion 
of the olaim whieh was desided against 
them there wss in anbstanse an adverse 
eoneurrent/desision of both: the Courts, the 
desision of this Ooart being a soneurrent 
desision with that of the Court of first 
instanee dnd in affirmanee of that deeision, 
In this view, the presert applisation eannot 
be granted, No question "of law ів in- 
yolved: ih ihe ease, 

A similar view was held by this Court 
in Kamal Nath v, Bithal Das (2). 

-We -aesordingly ‘rejeet the applieation 


with- eosts ineluding fees on the higher 
seale, 
Ф.Р, 
Application rej2cted. 
(1) 8 О, W. N. 294. 
Oas, 916, 22 A. D. J, 3. . 


(2) 84 Ind. 
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MADRAS H:GH COURT. 
APPEAL against Овркв No. 314 or 1920. 
April 15, 1921. 

Present : —Mr. Justice Oldfield and - 
Mr. Justiee Hamesam. 
N. K. M. MEYY APPA CHETTI 
— Rasponpzer No.. 2— APPELLANT 
versus 


v. E.MEYYAPPAN BERVAI—Prrimcsza 


—HRESPONDENT, 

Transler pendente lite — Decree, ejectment aga "nat 
transferor—Transfer pursuant. to prior agreement, 
validity of—Civil Procedure Code (Act V of 1908), 
& 47, О. ХХІ, т. 97—Пестее in ejectment—Resistance 


‘to possession by purchaser pendente lite—Order of 


removal—Appeal—Limitation—Act (IX оў 1908), 


Sch, I, Art. 167, application . of-~Application against 
‘second obstruction, 


A transfer pendente lite, even though made in 
pursuance of a registered agreement to sell executed 
prior to suit, is inoperative against the holder of & 


.deoree in ejeotment, where there is nothing to show 


that the seller had, at the date of the agreement, 
any better title to the property than at the time 
Гр. 724, col. 2.] 

Savithri Ammal v. ‘Ramasami, 8 M, 1. ‘J. 266, 


„Rebala Venkata Reddi v.-Mangadu Yellappa Chetty, 


88 Ind. Сав, 107; Б L. W. 234; Madan Mohan De 
Sarkar у Rebati Mohan Poddar, 34 Ind, Cas, 953; 23 
C. L, J.115;21 0. W. №, 158, Chamiyappa Tharakan 
v. Rama Iyer, 62 Ind Cas. 11; 44 M 282; 40 M. L. J. 66; 
(1921) М. W, N. 53 and Kuppana Kaundan v. Kumara 
Kavundan, 7 Ind. Cas, 418; 34 M. 450; 8 M. L. T, 
240; (1910) M, W. М, 574; 20 M, L, J. 961, distin. 
guished, 

Orders of removal of obstruction: are appealable if 
passed under Order ХХІ, rule 98, Civil Procedure 
Code, against the judgment. debtor or an obstructor 
at his instigation. The latter description does not 
necessarily apply to a person who merely relies on & 
title derived from the judgment-debtor, Such & 
person can prefer an appeal only if he is authorised 
to do so under section 47 of the Code, +, е., if he can 
show that he was a party, or the representative of a 
party, to the decree, [p. 728, cols. 1 & 2.) 

A decree-holder in ejectment was resisted in 
getting possersion of the property in exeoution by 
& person who had purchased the property in suit 
pendente lite. On an application under Order XXI, 
rule 97, the obstruotion тав ordered to be removed, 
The purchaser appealed : 

Held, (by Oldfield, J., Ramesam, Jy contra) that ax 
the seller had no title to the property, his. trans- 
feree could not be considered to be & representative 
of a party to the suit to enable him to prefer the 
appeal under section 47 of the Civil Irocedure Code, 
[p. 725, cols. 1 & 2.] 

Order XXI, rule- 97 is permissive and merely 
affords a summary procedure which an obstructed 
person has the option to use orforego. Failure to 
avail of it does not deprive a person entitled te 
possession of any further right to obtain it in 
execution; [p. 725, col. L.] C 

An application for removal of a second obitraction 
thoughmade more than 30 days after an acquiescence 
in an earlier one, ig not barred by Articole 167 of thg 


Lo 
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Limitation Act as the obstruction referred to in the 
third column of the Article refers to that men- 
tioned in the complaint and not to the one previous 
to it. Гр, 725, cols, 1 & 2.] 

Ramasekara Pillai v. Dharmaraya Goundan, 6 M. 
118; 2 Ind. Deo, (x, &) 79, followed. 


Appeal against an order of the Court of the 
Subordinate Judge, Sivaganga, dated the 16th 
November 1920, in Exeeution Applisation 
No. 462 of 1919, in Exeeution Petition Bevi- 
віоп No, 555 of 1919 (Original Suit No. 2 of 
1908 on the file of the Oourt of the 
Temporary Subordinate Judge, Madura). 
m. K. V. Krishnaswamy Тут, for the Appel. 

ant, 


Mesars. T. Narasimha Iyengar ‘and K. Y. 
Ra‘agopalsn, for Respondent No. 1 

This appeal soming on for bearing on 
‘the 80th aud 31st of Marsh 1921 and having 
b3en posted to be spoken to on the 5th and 7th 
of April 1921 and the oase having stood 
over for sonsideration till this day the Court 
delivered the following 


‘JUDGMENT. 


OrvriELD, J.—The order.under appeal was 
passed on an apjplieation under Order ХХІ, 
rule 97, Civil Proeedure Code, by respondent, 
.assignee of a desree іп a suit in ejsotment, 
for removal of the. obstrustion to delivery in 
-exesution, raised by appellant, sesond respond- 
ent in the lower Court, and his son, third 
respondent, now deosased, whom he rapra- 
santas. Appellant elaimed the property in 
virtue of a purshase, valid, as he sontends, 
against respondent, nothwithstanding that 
it was pendente liie. Wa hava to decide 
whether an appeal lies against the lower 
Court's order removing his obstruction and, if 
во, whether that order wes right on the merits. 

Orders of removal are appsalable, if passed 
under Order XXI, rule 98, against the 
judgment debtor or an obstrustor at his 
instigation. But the latter desoription does 
not nesessarily apply to а persoo, who, like 
appellant, merely relies on в.а derived from 
the debtor. Sush a person will, if his good 
faith is established, bə maintained in posses- 
‘gion under rule 99 unless, with referense 
to rule 102, the transfer to him was after 
the institution of the suit in whieh the 
desree was passed, Rule 103 deals with 
the further remedy open to the unsussessful 
. party by suit or appeal, but not exhaustive: 
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v. Ohidambara Ohetly (1) and Veyindramuthu 
Pillai v. Maya Nadan (2) that this rule does 
not exelude an appeal, ifone is authorised 
by seetion 47. These desisions were no 
doubt given in easea of delivery to the 
purehaser in exesution, not to the holder 
of a deeree in ejestmont like respondent; aud 
in the sesond, the obstructor relied on a 
purshase at Court-sale, in exeeution of a 
different deeree, not, as here, on a private 
eonveyanse, Bat, although these faets may 
be materialin sonnestion with the merits 
of the appellant’s slaim, they justify no 
distinetion against the applisation of thesa 
authorities ; and in fast in the penultimate 
piragraph of my judgment in Veyindramuthu 
Maya Naian (3), when it was 
before a Fall Bonsh, the positions of 
adesres-holder purshaser in execution of 
avotber desree and of я stranger purahasor, 
whether in execution or private sale, ware 
expressly treated ав the ваше, 

But, whilat these anthorities justify an 
obstrustor pleading a eonveyanes from the 
judgment.debtor in  proseeding after an 
order removing his obstrustion by appeal 
under sestion 47 andnot by suit, that only 
means that in order to have his appeal 
heard onits merits and to have an adjudica- 
tion on his paramount right t> possession 
against the purchaser he muat first satisfy 
the Appellate Court thatheisa party or 
the representative of a party to the deeres; 
and поб the Jess so, besause in many eases, 
of whieh thisis one, that adjudiedtion and 
the desision whether he is entitled to proseed 
under sestion 47 will rest on the sama 
foundation, In the present eases it no 
doubt appears that appellant was for a 
aort time on the raaord of the snuit in 
whieh the desree was развой аз 105th 
defendant. Bat Һә was impleaded without 
notise and his name was removed without 
his partisipating in the proeeedings, His 
ease, therefore, resembles Gadicherla Ohina v, 
Gadscherla Seetayya(4) not Bamaswamt Sastruly 
v. Kameswaramma (5) and we mast, therefore, 


(1) 61 Ind. Cas. 349; 39 M. L. J, 603; 12 |L, W. 218; 
(1920) M. W. N. 562. 

(2) 58 Ind. Cas, 501; 43 M. 696; (1920) M, W, М. 
299, 39 M. L. J. 456; 28 M. L. T. 812, 

(3) 64 Ind. Cas, 203; 43 M. 107; ' (1919) М. W.N. 
881; 28 M. L. T. 891; 38 M. L, J. 82, 

(4) 21 M. 45; 7 Ind Dec. (к. в.) 388, 
(5) 23 М, 861; 10 M. 0, J, 128; 8 Ind, Deo, (х.е) 
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‘deside whether he isa proper party to pro- 
seedings under seestion .7 in the other eharas- 
ter on whieh he relies as the representative 
ofa party to the deerse, That ic, whether 
his eonveyancoe of the suit property is for 
the present purpose valid. His sonnestion 
with the property is alleged as originating 
in Exhibit I,a sale by 5Cth defendant on 
4th September 1901 tothe sons of Nainar 
‘Mahomed, of whom one is 71st defendant, 
and Exhibit II, a sale by them to him ou 
3rd October 1901, These sales were, it is 
not disputed, pendente lite, the plaint in 
respondent’s suit having been presented on 
2nd August 1901 and registered on 3rd 
September 1901, the day before the former 
doonment, The lower Court has, however, 
found, and these findings are not disputed, 
. that 50th defendant had already on 2nd 
Dseember 1896 given Nainar Mobamed, 
. Who died before the suit, a registered 
agreement to sel], Exhibit 111, although 
роєєбнвіоп did not pass to the latter or 
his sons, but only later to appellant, 
The  sontention is that appellant’s title 
relates baek to the date of Exhibit IIL and 
is, therefore, unaffected by the dostrine of 
‚Из pendens. 

‘This has been supported only by referense 
to eases,in whish an agreement to sell or 
‘mortgage made before attashment, but 
merged later in an actual transfer, was 
held enforeeable against the subsequent pur- 
ehaser at Court-sale, Savtthrt Ammal v, Rama- 
simt (6), Bapineedu v, Venhayya (7), Rebala 
Venkata Reddi v. Mangadu Yellappa Chetty 
(8).and Madan Mohan De Sarkar v, Rebati 
Mohan Poddar (9), the two last mentioned 
, being referred to with approval by Seshagiri 
.Aiyar, J. іп Ohamiyappa Tharakan v. Rama 
Iyer (10), These desisiors, it should be 
observed, were given in suits and aesordingly 
were also referred іо as direst authorities 
against the admissibility of this appeal and 
ве, во far, ineonsistent with Kuppana Kaun» 
:dan у, Kumara Kavundan (11) on whieh 


(6) 8 M. L, J. 266. 

(7) 7 Ind. Cas. 195; 21M. L, 5.82; 8 M. L. 7.197; 
(1910) M. W. N 
* (8) 88 Ind, Gass 107; B L, W. 234, 

(9) 31128 Cas. 953; 23 C. L. J. 115; 21 C, W. М. 


153. 
(10) 62 Ind. ce 121; 44 M. 232; 40 M, D, J. 85; 


(1921) M. W. N. 
(11) 7 Ind. Can ' 418; 34 M. 450; 8 М.І. T. 240; 


(1910) М, W. N. 574; 20 М, L. J. 961, 
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‘the tiile of 50th defendant | as 
-Exhibit III than it 
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appellant originally relied in that sonnce- 
tion, Butit is а suffisient answer to this 
that there was no question, exeept in 
Bapineedu v.. Ventayya (7) of any order in 
slaim or obsíruetion proeeedings; and in it 
ihe order on the plaintiff'rs elaim was passed 
before he had eompleted his title by taking 
в acnyeyanes. To return, however, to the 
main argument, it derives no assistanse from 
these cares.  For,if they were in point, their 
tenor, and in partieular the referense in Rebala 
Venkata Reddi v. Mangadu Yellappa Ohetty (8) 
to seetion 40 of the Transfer of Property Aat, 
suggest that the  enforeement of prior 
agreements to purohase is oonlemplated only 
against | subsequent purehasers, who have 
notice of them; and appellant, who in faet 
did not refer to Exhibit ТУ in his eounter- 
petition at all, has not proved that respon- 
dent or his assignor had notiee of it either 
during the suit or before the latter's pur- 
shase, And next, a fundamental ground of 
distinetion, there is no analogy in this respeot 
between deliveries after attachment and 
made under an 
ejestment deeree. For in the former the 
judgment.debtor is 
the words used in Rebala Venkata Reddi v, 
Mangadu Yellappa Ohetiy (8), the deeree- 
holder ean be regarded as selling the 
property snbjest бо an. obligation attaehed 
io its ownership, whereas in the latter that 
Ownership is ordinarily, as it is here, 
presisely. the matter in dispute and haa 
been negatived by the deeree under exeeu- 
tion. No suggestion has been made that 
against 
respondent was any better at the date of 
was when the suit 
began or the subsequent eonveyanses were 
giver; and further 71st defendant, one of 
appellant'a transferors anda party through- 
ont to the suit, failed equally with 50th 
defendant to ertablish hiselaim. To allow 
the validity of that claim to be agitated 
by appellant in the present  proesedings 
would involve not only an infringement of 
the dostrine of lis pendens, but the authorisa- 
tion of an attask in exesution on the 
eorrestness of the desree, to whish prinsiple 
and eonvenienee are opposed; and it ia 
immaterial that, in spita of its boing 
psndeaíe lite, appallant'a eonveyanss may, 
аз my learned brother points out, hava 
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some legal eonsequaánces against 50th defend- . 


ant, when it has none against respondent, 
who alone is engaged in this dispute, 
This entails that appellant's eonveyanse 


must for the present purpose be regarded 


as invalid against respondent and, therefore. 
that the former has not established hia 
right. either to retain possession on the merits 
or, as the representative of а party, to 
appeal under sestion 47. The two remaining 
points raised may, therefore, be -dealt with 
shortly, The first is that 
is now debarred from applying for removal 
of appellant’s obstrustion, beeause the deeree» 
holder did not apply under Order ХХІ, 
rule 97, when he was obstrueted in a 
previous attempt to obtain delivery on 23rd 


Mareh 1919, This is argued alternatively | 


on the grounds that an applisation for 
removal of a seaond obstruetion made, as 
thia is, more than thirty days after asquies- 
eenee ina previous one is barred by Artiele 

167, Sehedale I of the Limitation Act, and 
that sueh atquieseense deprives tha person 
entitled to possession of any farther right 
to obtain it in exesution and, therefore, of 
the right to removal of obetrustion to his 
doing во, As regards limitation, the obstrue- 
tion referred to in the third eolumn of the 
Artiéle mast, as this Court held in Bama- 
sekara Pillai v. Dharmaraya Goundan (12), 
be that referred to as complained of in the 
first and it would not be in aeeordanse with 
faet or the ordinary use of words to treat 
.the two obstruetions whieh are in question, 
: as eontinnous and to refuse to distinguish 
between them. As regards the more general 
sontention it is material that the Code 
nowhere supports it explieitlyp and that 
Order XXI, rule 97 is worded as merely 
permissiva and as affording a summary 
proeedure, whieh the obstrueted person has 
an option ёо use or forego. That is one 
ground taken in the judgment in Muiita v. 
Apposamt (13) and is the’ basis of the 
exhaustive dissussion of the matter in 
Raghunandan Prosad Misra v. Ramcharan 
Manda (14).- Respondent would distinguish 
the former ease on the ground that the 
parties eoneerned were the desree-holder 


(12) БМ. 113; 2 Ind. Dec. (N. в.) 19, 
(18) 18 M. 504; 4 Ind, Deo, (м. в) 106 
@ 1) 49 Ind, Саз, 160; 4 P. L. J. 94; (1919) Pat, 81 


the respondent . 
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purehaser and judgment debtor, relying on 
Vinagahrat Amrit v. Devrao Govind (15) and 
the judgment of Aikman, J., in Көш Naruin 
v. Abul Hasan (16). But, whatever the signi- 
fisance of this distinetion might be, if tha 
question were still of the right of appeal 
against an aetual order under rule 98 or 
rule 99, the fasts in the first of these 
девівіопв ard the reasoning in both are 
too obseure to support it for the present 
purpose; and in the sesond, Knox, J., held 
that the principle eontained in the ruling 
in Muttia v. Appasamt (13) governed the 
ease. That prineiple, whieh was applied by 


‚ the Patna High Court between the judgment- 


debtor and а stranger purchaser, was 
enunsiated by itand in Mutiia v. Appasami 
(13) generally and as founded on the 
comprehensive language of rule 97 and the 
sorresponding language of theearlier Code; - 
and the referenees in the later desisions 
to the position of those soneerned ean ba 
justified on the ground that the argumant 
before the Court was sonserned mainly with 
the question whether, with referenea to the 
then section 244, an appeal would lie. In 
these eireumsianses, this objeation must bs 
disallowed, 

Lastly, appellant demurs to the lower 
Oourt’s refusal to award him eompensation 
for the building, whieh hs has erested on the 
property during his possession, That san 
be shortly dealt with. No sush slaim is 
eountenaneed by the deeres; and the ques. 
tion, whether it is sustainable and against 
whom, respondent, who is alleged to hava 
Bequiessed in the expenditure, or the 50th 
or 71st defendant, who gave appellant a bad 
title, would (even if the prasent prosasdings 
cauld be regarded as under sestion 47) not be 
опе arising in-exeeution whieh eould be dealt 
with in them. The appeal fajls and is 
dismised with sostas. 

Bau xsaM, J.—Tho fasts aro fully stated in 
the judgment of my learned brother and nead 
not be repeated. 

The first question that arises is, whether 
the order of the Court below was passed 
under seetion 47 and is, therefore, appealabla, 
Whether tlie purehase by the appellant is 
affeeted by the rule of lis pendens or not 
it is sertainly not void. A transfer pendéenta 
lite is inoperative only to affest tha opposite 

(15) 11 B. 478; d Ind. Dec. (x. s.) 311 

(16) 26 А. 865; 1 А.І, J. 86; AW, N. (1904) 46, 
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party's rights. under the deoree; it is 
sertainly operative to transfer sush rights 
of the vendor as may. exist in the. light 
of the findings in the suit, It is an 
seeident that it was found that the vendor 
had no title in this ease. 14 is also operative 
to enable tha transferee to maintain а auit 
for damages for breash of  soyenant for 
title, In this ease it also operated to pass 
the vendor’s possession to the transferee, 
In my opinion there is a valid sontract 


of sale, aa between the appellant and. his. 


vendor and whatever its effest may be 
on the respondent’s rights, the appellant 
is the representative of the 50th defend. 


ant, The order of the Oourt below is a 


deeree and ean be questioned only by way of. 


appeal. 

Coming to the merits, I agree with my 
learned brother in holding that the purehase 
by the appellant is inoperative against the 


respondent by reason of the rule of lis pendens ` 


and eannot be relied on for the purpose of 
resiating delivery to the respondent or for 
eláiming sompensation. As. to the eases 
relied on by the appellant, Savithri Ammal 
v. Ramasami (6), Bapineedu v. Venkayya (7) 
and Madan Mohan De Sarkar v. Rebati Mohan 


Poddar (9), I do not think they are relevant _ 


as there is no more than an apparent analogy 
between the question arising in these eases, 
vie, the validity of the purshase of property 
attashed in execution of a deeree after 
the attashment and that of a purshase 


pendante lite cf property the subjeet of- 


the suit, It may be that where A agreed 
to sell property to B, and O then purchased 
it with notiee of the agreement, B has ап 
equitable interest in the property [ Thiruven- 
kata Ohartar v. Seshadri Iyengar (17) distin- 
guishing Kurri Veerareddi wv. Kurri Варі- 
reddi (18) véde &lro cestion 91 of the Trusts 
Aet and the definition of “Trustee” in testion 
З of the Spesifis Relief Aet and illustration 


()) But where we have merely an agree- 


ment by Ato Band no more, B has no in. 
terest in the land [Kurri Veerareddé v. 
Kurri Bapireddé. (18), Ramanathan Ohetiy v. 
Ranganathan Ohetiy (19), Maung Shue Goh v, 


(37) 84 Ind. Cas, 488; 30 M. L. J. £59; 8 L. W, 457; 
19 M. L. T. 389. i 

'(18) 29 M. 386: 18 M. L, J. 405; 1 M. L. Т. 153 (F.B.). 

(19) 43 Ind. Сая: 138; 40 M. 1184: 6 L. W. 300; 22 
M, L Т. 173; 83 M. L, J. 252; (1917, M. W. М. 787, 
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Maung Inn (20)}, The passage at page 277 of 
Bennett on Lis Pendens relied on for the appel- 
lant is perhaps based on the faet that in 
England and Ameriea В would be regarded 
as an equitable owner of the property [See 
Rebala Venkata Reddi v. Mangadu Yéllappa 
Oheiiy (8) and Maung Shwe Goh v. Maung Inn | 
(20).] To allow the appellant’s sontention is 
to allow the rights -of the respondent under 
the deeree to be affeeted—the very result 
sought to be avoided by sestion 52 of the 
Transfer of Property Ast, The appeal, there- 
fore, faila on the merits, 

The only otber question in the ease ia the 
question of limitation. As to this, I have 
nothing to add to the reasons in my learned 
brother’s judgment. It follows that we do. 
not.igree with the remark іп Ramasekara 
Pillai v. Dharmaraya Goundan (12) that a 
Court ought not to issuea sesond warrant 
for delivery of possession. NO 

In the result the appeal is dismissed with 
eosts, 

M, O. Р, 

- х, 8. 
Appeal dismissed, 


(20) 38 Ind. Cas; 988; 44 О. 542 at p. 652; 21 M. І, 
T. 18; 16 A. L. J. 82; (19 7) M. W. N. 117 32 M, L. 
J..6; 25 O. L. J. 108; 19 Bom. L. В. 179; 21 C. W. N. 
600; 5 L. W. 582; 10 Bur, L. T. 69; 44I. А. 16 
(Р. С... 
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BOMBAY HIGH COURT. 
OnrarxaL Отут, Jugisororion Sarr No, 537. 
or 1921, 

June 30, 1921. 

Present: —Mr. Justieo Kanga, 
FAZAL D, ALLANA —РгАтатіРУ 


` versus 
MANGALDAS M. PAKVASA— 
DEFENDANT, 

Contract for sale of shares~-Share certificates— . 
Moveable property—Contract obtained by fraud er 
cheating, effect of—Certified brokers of Native Stock and 
Share Brokers’ Association — Del credere agents—Trans- 
fer forms, blank, delivered to brokers—Transferee’ for 
value without notice, 


Share certificates are moveable property and are , 
therefore, “goods” within the meaning of section 108 


of the Contract Act. [p. 731, col, 2.] — 


Vol. LXVI] 


FAZAL D. ALLANA ©, FANGALDAS M, PAKVASA, 


; Ifa contract is obtained by fraud or cheating, ib: 


1» voidable atthe instance of the party defrauded 
ог cheated, but if the performance of the contract 
is obtained by fraud or cheating, the contract oan- 
not be avoided, [p. 784, col. 1.] 


Where a seller is induced to perform his part of. 


а valid contract of sale and to deliver the goods to 
the bayer in performance of that contract by fraud 
or cheating on the part of the buyer, the property 
in the goods delivered tothe buyer passes to the 
buyer, and if the buyer sella and delivers the goods 
to a bona fide purchaser for valuable consideration 
without notice, such a purchaser gets a good title 


to the goods and the sellér cannot recover the goods ' 
from auch a purchaser. The seller.has his remedies. 


againat the buyer under the contract and can sue 
him for the price of the goods. [p. 734, со. 2] - 


An agent by express contract with his principal 
or-by the usages and rules of the partioular place, 
market or business in which he .is employed, may 


T personally liable to the principal. гр 786, col, ' 


Certified brokers of the Bombay Native Share and 
Stook Brokers’ Association are del credere agents of, 


their constituents, They are їп а fiduciary relation- 
ship to their constituents. Their duties are strictly 


to adhere to the position of agents, to act diligently: 
for their principals, and to make enforceable bar-. 


gains for tham and keep those bargains open. [| 
738, col. 1.] T 3 


Where ап. owner of shares either signs the trans- 
fer forms and delivers the same with the certificates 
to,a broker or where, never haying had possession 
of the blank transfer forms and share certificates 
but knowing them to be in such condition that a 
broker could deal with them, he allows them to 
remain in the broker's possession and thereby enables 
the broker to part with them to another who takes 
them upon the faith of the apparent authority of 
the broker to deal with them, then the trus owner 
is estopped from questioning the title of the person 
taking upon the faith of. the apparent authority of 
the broker to deal with them, [р,741, col 2.] 


" Mr. Vakil (with him Sir Thomas Strang 
man), Advoeate-Genaral and Mr. Inverartiy, 
for the Plaintiffs, | 


Mr. Taraporevalla, for the Defendant, 


JUDGMENT—The plaintiff ів: & partner 
in the firm of. Allans, Sons Ф Оо, Up 
io 19th January 1921 Ebrahim Fazal, Boga, 
and Anvery were earrying on business in 
partnership in the old Bombay Share 
Market as Share and Stoek Brokers. Ebra. 
him Fozil was a member of the Native 
Stosk and Share Brokers’ Assosiation and 
the eard issued by the said Assosiation 
stood in the name of Ebrahim Fazal. 
In Ostober 1920 the plaintiff employed 
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the said firm of brokers, whom I shall. 


hereafter refer to as ‘the brokers’ to 
transact share business for his firm of 
Allana, Dossa & Oo. The plaintiff 
Ostober 1920 through the brokers bought 


in, 


twenty-five Oentral India Mills shares for, 
Oetober 1:20 settlement at Hs, 4,800 per. 


share and sold twenty five 


Oentral India. 


Mills shares for Moorat (November) settle. , 


ment at Hs. 4,£60 per share aesording 
to the rules and regulationsof the Native 
Stosk and Share Brokera’ 
his firm of Allane, Dossa & Co. The twenty- 
five shares bought for Oetober settlement 
were for thesake of eonvenienea transferred 
to the.plaintiff'a name in the hooks of 
the Oentral India Mills Co., and the firm 


Aesosiation for. 


of Allana, Dossa & Oo., paid totbe brokers, 
Re. 1, 20,000, being the priee of the said, 


shares, 


At the time of the November settle. 
ment, plaintiff delivered five out of the 
said twenty-five shares and reeeived from 
the brokers payment of the ргіве at 
whieh the ssid five shares were 
At the same time, the. plaintiff through 
the 


sold,. 


brokers earried over the remaining. 


twenty shares to the next settlement, т, e., he. 


bought twenty shares for the Moorat .(No- 
vember) settlement at Rs, 4,609 and sold 
the same number of shares for Deeember 
1920 settlement at Rs, 
(see 


and Stosek Brokers’ Association 


Exhibit H). 


In the month of Desamber 120, the 
plaintiff through. the brokers budlied nine- 
teen shares of the Central India Mills, i. в, 
he bought nineteen sharea for Desomber 
1920 settlement aud sold the same number 
of shares for January 1921e settlement 
&esording to the rules and regulations of 
the Native Stosk and Share Brokers’ Ав. 


sociation, 


As there was no further budley basi- 
ness done in respeet of the said nineteen 
shares the plaintiff had to deliver the 
same at the time of the January sattle- 
ment. Seventeonth of January 1921 was fixed 
by the Native Share and Stoek Brokers’ 
Assosiation as the payment day (т, e. the 
day for the payment of money in respest of 


) 4.646 assordir g: 
to the rules and regulationg of the Share. 
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shares delivered in the market) and 20th 
January as the valan day, т. e, (the day 
for the psyment of  differenees in respect 
of transastions of January settlement). 
Defendant No, 1, in the middle of De- 
sember 1920, employed. V, О, Shrcff, a 
certified broker, of the Native Share and 
Stosk Brokers’ Assosiation, aa his broker 
to buy for him one Oentral India Mills 
share, for January 1921 -delivery. Shroff 
bought one share for and on aeecunt of 
the defendant from Shiv Narian Nemani, 
serlifed brokers at Rs, 4,215 for January 
1921 delivery. Defendant No.l told Shroff 
in Deeember 1920 that he would take 
delivery of the опе share bought by him. Aee 
sording to the rules and enstom of the 
said Assosiation, Shroff, who had to take 
delivery of one- share on the January settle- 
ment, issued on or abont 6th January 1921 
a kapli (Exhibit No. 4) and sent tte 
same to Chimanlal Hiralal with whom 
he had ап ontstanding eontrast for опе 
Central India Mills share, That kapli was 
sireulated amongat the eertified brokers bet- 
ween whom eontraets in respeet of one Central 
India Mills ehare were outstanding, ard 
ultimately that арі eame into the hands 
of Ebrahim Fazal (ibe brokers), The 
brokers retained the ар besauro they 
had to deliver cne Central India’ 
Mills share and informed Shroff on or 
before the 11th Janvary that they hed 
retained the kapli. The brokers, before 
9th January, gave the transfer forma’ 
for the said nineteen shares sold by the 
plaintiff for January settlement to Esmail, 
a cousin of the ‘plaintiff, for the plaintiff's 
signature in performanee of the plaixtifi’s 


treneastion of Deeember 1920, Esmail 
handed over the said transfer forms to 
ihe plaintiff for his signature. On the 


9th January 1921 (Sunday), the plaintiff 
sigred the said tranefer forms and gave the’ 
same to Esmail for being handed over to the 
brokers and left for Poona, On 10th January- 
Esmail delivered the said transfer forme 
signed by the plaintiff to J, J.- Trivedi, 
an employee of tbe brokers, Assording 
to the rules and usages of the said As. 
sceiation, the brokers delivered tha trana- 
fer form for cne ebare duly signed by 
the plaintiff to Shroff on the 11th January 
1921. Shroff sent the said transfer form 
to defendant . No, 1 for his signature, 
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Defendrrt No, 1 signed.the transfer forms 
and returned the same to Shroff. 

Aesording to the rules and usages of 
the Assosiation the brokers had to deliver 
the share sertifieate or sertifieate in respeet 
of the one share to Shroffon 17th Jacusry 
1921 and Shroff bad to psy the priee 
of the same to the brokers on the same - 
day, an hour or two after the share ser» 
tifisates were: delivered to him, The bro- 
kers who have to deliver shares in tke. 
market on the payment day, seeording 
to the usages of the market, reseive tke 
share eertifieate from their eonstituent 
before the payment day ard make pay- 
ments to their eonstituents on the payment 
day or a day thereafter., So, on 15th 
January 192], Anveri saw the plaintiff's 
cousin, Esmail, and demanded from him the 
share eertifieates, 

' Aesording to the evidenee of Esmail Һе 
asked for moneys when Anveri demanded 
from him share certifieates, Aseount of 
the prise was then made up. The -priee 
of nineteen shares at the rate of Re, 4,6C0 
per share: was Ra, &7,400.. The firm of 
Allana, Dosa & Co, had given a lcam 
to the brckers of Bs. 4,000. Balanee due 
in reepeet of that lcan was Rs. 2,775 
and interest on Re. 2,775 amounted 
to Rs. 85-60, The total amount vas 
Rs, $1,184.6-0, Anveri gave a post dated 
sheque (Exhibit B) for Rs,91,134 6 0 tut 
Esmail refused to take it, Thereupon, Anveri 
told Esmail that he had no money then in 
the Bank bnt he would get moneys on the 
18th or 19th January from the purehasers ct- 
nineteen shares and · would pay ihe moneys: 
into his current aceount with the Bank and 
the eheques would be honoured on the 20th 
January. ` Esmail further saya that, relying 
on the said representations of Anveri, he gave 
to Anveri the share sertifieates, Катап 
forgot to ealenlate in the aeeount that was 
made up inferest on the nineteen shares for 
one month from November 1920 to Deeember- 
1990 whieh interest amounted to Ra. 874. So 
onthe same day he, throngh hia servant, 
demanded Rs. 874 from the brokers and the 
brokers on the same day sent to him another 
eheque for Rs. 874 postedated the 20th 
January 1921 (Exhibit C). - : 

On the 16th January, the plaintiff returned 
to Bombay from Poona and bis cousin Esmail- 
showed to him the said post-dated ehequg: 
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and informed him of what had happened on 
the 15th January, 

On the 17th January, at about 12 o'slosk, 
ihe brokers delivered share sertifieates in 
respest of two half shares of the Central 
India Mills to Shroff, who eompared - the 
transfer forms and the share eertifieates and 
found them in order and at 5-30 р.м, on the 
sanie day made payments to the brokers in 
respeet of the said half shares. He had at 
that time the moneys of the defendant in his 
hands. He had sold five Indore Malwa and 
five Ourrimbhoy Mill shares of defendant 


No. 1 in the market, and, aeeording to hig evi- 


denee, had reseived the «ale proeeeds of these 
shares before he paid the brokers, The brokers 
abseonded on the 19th January without paying 
the moneys in respeet of the said nineteen 
shares to the plaintiff. The plaintiff presented 
the sheques to the Central Bank on 20th 
January and 21st January, but the same were 
dishonoured, Plaintiff gave a publie noties 
in the Times of India of the 2186 January, to 
the effeet that the brokers had fraudulently 
reeeived nineteen shares from the plaintiff 
and bad abseonded and that no one should 
deal with the said nineteen shares, 

On "e 19th or 20th January 192!, defend- 
ant No. 1 sent the transfer form and two 
half shares to Shroff, asking him to get the 
zame transferred to the name of defendant 
No. 1 inthe Company's books, Shroff lodged 
tbe transfer form and two half shares with 
the Company on 20th Jannary and the 
Company gave him a temporary reeeipt 
(Exhibit No, 10). 

On 20th January 1921, the plaintiff wrote 
а letter to the Oentral India Spinning and 
Weaving Co. asking the Company not to 
transfer the shares standing in the name of 
the plaintiff to the name of any person. The 
Company, by their letter dated 22nd January 
1921, stated that the transfer deede in respeet 
of thirteen shares standing in the plaintiff's 
name had been properly exeeuted and called 
upon the plaintiff to obtain an injunetion 
restraining the Company from transferring 
the shares. Onthe 25th January the plaintiff 
wrote to the first defendant asking him to 
return the two half shares, Nos. 12234.A 
and 1272 A, whieh the first defendant had 
lodgad with the Oompany for getting the same 
traneferred to his name. 

The plaintiff in February 1921 filed this 
puit against defendant No, 1 and against the 
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Oentral India Spinning and Weaving Oo., 


-defendant No. 2, praying that it might be 


declared that he was entitled to the said two- 
half shares and that the first defendant 
might be ordered to deliver to him the share 
eertifieates and the transfer forms in respest 
of the said half shares, 

On 3rd February 1921, tha plaintiff 
obtained an interim injunetion and by a 
consent order, dated 24th February 1921, 
the said interim injunetion was dissolved on 


‘defendant No. 1 undertaking to pay the value 


of the shares mentioned in the plaint as of 
26th January 1921 in the event of a deoree 
being passed against him. The said eonsent 
order was without prejudiee to the rights 
and contentions of the parties. Subsequently, 
the shares were transferred to the name of 
the firat defendant in the books of the 
Company. Ву the said eonsent order it was 
agreed that the suit was to be desided as if 
the shares had not been transferred to the 
first defendant’s name. The plaintiff also 
filed similar suits against the purehasera of 
the remaining eighteen shares. Similar 
sonsent orders were passed in the said sunita 
also on the applieation of the plaintiff for 
an injunetion against the purehasers of 
shares and the Company. Six asnits filed by 
the plaintiff were tried by me. The parties 
to this suit and to the other five suits tried 
by me are agreed that evidenee given in all 
the rix suits filed by the plaintiff should be 
treated as evidense given in eash of tha 
six suits. In the plaint as originally drafted 
plaintiff's ease was that in Desember 1920 
he agreed to sell nineteen shares for eash 
payment in January 1921 through Ebre. 
him Fexal, Boga and Anveri and that, 
aesording to the usage of the Bombay 
market, the brokers were liable to the 
plaintiff for the performanee of the said 
sontraet, Ол 15th January „1921 Катап 
handed over share eertifieates for nineteen 
shares to Anveri on the representation of 
Anveri that on 17th or 18th of January, tha 
brokers would reseive moneys from tha 
purehaser and that the moneys would bo 
paid into the brokers’ surrent assount with 
the Bank and the post.dated eheques whieh 
Anveri gave to Esmail would be honoured, 
When Anvori made the said representatione, 
the brokers had no intention to make ayail- 
able at the Bank suffieient moneys to meet 
the eheques and the share sertifioates and 
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` transfer forms were obtained from Esmail 
by mesns of an offense. and fraud and, 
the plaintiffs weretentitled tothe two half 
BL ares. = 

After the issues were raised Counsel for 
ihe plaintiff applied. for amendment of the 
plaint and the same was granted. 

The plaintiff's ease as amended 
follows :— : 

The plaintiff dealt with the brokers as 
principal with prineipals and not ав prinsi- 
pal with agente, that the eontraets of tha 
plaintiff with the brokers in Ostober, 
November and Desember 1920 were voidable 
. on the ground tbat the brokers had at the 
time of the said eontrasts formed the 
fraudulent intent of not, payirg for the 
said shares and bad no intent of performing 
their promiee to pay ‘вав for the said 
shares and that the original eontraets enter- 
ed into in Oetober 1920 and the subsequent 
sontrasts in November and Deeemher 1920 
were eash of them voidable by the plaintiff. 
In the month of January the brokers 
had the said fraudulentintention and they 
had no intent of performing their promise 
that the sheques given by them would be 
eashed on presentation and that the eontraet 
then made was also voidable by the plaintiff, 
and further, that plaintiff was also entitled 
to avoid the eontraet under seetion 39 of 
the Indian Contraet, Aet even if the contrast 
or eontraets to sell were not voidable 
ab inito, The brokers were the purchasers 
of the shares from the plaintiff and the 
brokers dealt with the purchasers in the 
market (the brokers of defendant No. 1 
in this suit and defendants in other suita) 
as prizeipals with prinsipals and that the 
brokers’ title being bad, they sould not 
give to the purehaser, defendant No. 1, a 
better title to the shares than they them. 
selves had (seetion 108, Indian Contrast Ast) 
and that nofe of the Exceptions to seetion 


is as 


108 of the Indian Contrast Aet applied, and, 


so the plaintiff was entitled to the half 
shares in this suit and to the shares in the 
other suits filed by him. 

It was eontended on behalf of defendant 
No. 1 that the plaintiff dealt with ‘the 
brokers as prineipal with agents and not 
as prineipal with prineipals, and that the 
plaintiff did not sell the shares to the 
brokers but sold the same in the market 
through the brokers and the brokers gave 
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the share sertifentes in the market in 
performanse of the sontrast whieh the 
brokers had entered into for and on bahalf 
of the plaintiff, and that the plaintiff 
being the seller of .shares tbe plaintiff's 
title to the shares was transmitted to the 
first defendant. ,It was further sontended. 
that even if the plaintiff dealt with the 
brokers as prineipal with prineipals and 
the shares were purehased by the brokers 
from the plaintiff, the brokers were in 
possession of the shares under а valid eon- 
trast with the plaintiff and the properly: 
in the shares passed to the broker: and the 
brokers sould give &' good title. to the shares. 
to defendant No. 1 who was a bona fide 
purehaser for value without notiee of the 
two half shares of the Central India Spinning 
and Weaving Company. : К 

It was а]во`вопфепйей on .bebalf of de- 
fendant No. 1 that the plaintiff having, 
delivered transfer forms duly signed by him. 
and the share sertifeates to tle brokers 
who handed over the same to the broker 
of the first, defendant, and reesived the, 
priee of the shares from the broker of the. 
first defendant was estopped from questioning, 
the title of the first defendant, who was a - 
purchaser for value without noties, to the 
said two half shares, . . 

All the three partners, Ebrahim Fezi), 
Вова and Anveri, abssondid on 19th January 
1921 and their whereabouts are not known. 
The sheqaes given by them to the plaintiff 
on l5th January were dishonoured, From 
the eurrent assonnt of Messrs. Boga and 
Anveri- with the Central Bark of India 
(Esbibit Е) it appears that from lat - 
January 1921 up to 19th January 1921 
there was a debit balanee of Rs. 1,115-6 iG 
against Messrs, Boga and Anveri, From 
the enrrent aceount of Ebrahim Fazal Visram 
with the National Bankaf India (Exhibit Q) 
it appears that on 3lst Desember 1920 
there жав a eredit balanee of Rs. 8 15.2, 
and on 3let January 1921 a eredit balanse 
of Rs. 5-13-2 Thirty-three certified brokers 
of the Native Share and Stoek: Brokers’ 
Assosiation have sentin their elaims against 
the brokers to the Sesretary of the Аввовів. 
tion in respect of the share eartifisates de- 
livered by them to the brokers at the time. 
of the January settlemeut.- Aseording to. 
the said elaims the debts due by the 
brokers amount to R, 4 or 5. lakhg. 
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Thirty sertified brokers have sent in their 
elaims to the said  Sesretary against the 
brokers in respest of differenees due to them: 
for the January settlement, The total amount 
of slaimin respest of sush differenses is 
Rs. 40,000. Haji Bashu Ali, the father- 
in law of Boga, says in his evidenes that, 
he had entered into large budley transae-' 
tions throngh the brokers, and the brokers 
had to pay to him on the 17th or 18th 
January 19:1 a sum of Rs. 1,89,000 in 
respeot of budley transastions; 
brokerr, on 17th January 192!, took away 
from him share eertifisates of 6,500 shares 
of various sompanies and transfer forms 
signed by him іп respest of the said shares 


and the brokers: gave him оп 18th 
January 1921 twenty-three oheques all 
payable to Ebrahim Fazal or. bearer’ of 


the value of Rs. 1,27,000 and sta!el that 
they wouold send to bim the balanea of 
Rs, 62,500 the next day. Ont of the said 
twenty three sheques, twenty-two were 
erossed and one was not erossed. On 19th 
January the one eheque that was not’ 
erossed was eashed by Aladin, an employee 
of Haji Baehu Ali. -Haji Baebu Ali 
further says (hat as his son was no} in, 
Bombay ard -that as he did not know: 
how to read or write, he gave fifteen 
сһєдлев to Visram, Esmail & Oo. and six 
sheques to Mahomedali Vieram.  Visram, 


Esmail & Оо. paid the said fifteen sheques- 


into their eurrent aseount with the Bank 
of India and gave to Haji Вавһа Ali 
the essh amount: of the fifteen cheques, 
Mahomedali Visram paid the said віх' 
sheques into his enrrent assonut with the 
Oentral Bank of India and gave to Haji 
Bashn Ali the eash amount: of the said 
віх sheques, One erossed elieque was eashed 
by Shariff Hasham by paying the same 
into his aesount with the Imperial Bank: 
of Persia. Haji Basho Ali reseived the 
moneys in respest of-all'the said twenty- 
three sheques on 18:Ь or 19th January. 
Aasording to his evidenes he has a‘ elaim 
of Rs. 62,619.5.0 against the brokers, 


On the evideneé before me, it is quite 
elear: that the ürst defendant (and defend-- 
ants іа the other suits filed by the 
plaintiff) aeted with perfeet ‘good faith 
and'purshased the shares for value, Exeept 
where -` shareholder ig estopped from 


‘that ihe. 
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denying the title of some partienlar ttans- 
feree the general rule of English Law is 
that a purchaser of shares aequires no 
better title than his vendor himself has 
[Colonial Bank v. Oady (1)! and that 
shares in this respest are like other goods 
and ehattels: sea Cole v. North Western Bank 
(2), and Lindley on Companies, Vol. I, p. 

568; * 

The expression ‘goods’ in seetion 108 of 
the Indian Contraet Ast ineludes all move- 
able property. See seation 76 of the Indian 
Contrast Ast. The General Clauses Aat 
No. 1 of 1868, section 2, sub section (6), defines 
moveable property as meaning property of 
every description ехверё immoveable prop: 
erty and sub section (5) defines immove- 
able property as inelnding land, benefits 
fo arise ont of land and things attaehed 
to the earth or permanently fastened to 
anything attaehed to the earth. It is 
enasted by seetion 23 of the Irdian Oom- 
panies Aet that sharcsin a Company ahali 
be moveable property. Share eertifeates 
are moveable property and are, therefore, 
‘goods’ within ihe mean‘ng of gestion 108 
of the Indian Üontraet Aset. See ill (a) 
to sestion 83 of the Endian Contrast Aat 
and Hasarimul: Shohanlal v, Satish Ohandra 
Qho:h '3). Oonnsel for the plaintiff, as well 
as for the defendant, admitted that Obapter 
VII of the Indian Ccntraot Aet applied to 
share eertificates, Under ceotion 108 of the 
indian Contrast Aot no reller ean give to the 
buyer of goode a better title than he himself 
has exeept in sasea falling within the exeep- 
tions to that seetion. d 

Assuming tl.at the plaintiff dealt with the 
brokers as prinsipal with prinsipale, the 
question ig, whether the first defendant is 
entitled to the two half shares mentioned in 
„the plaint ? 

It was argued for the plaigtiff that the 
Court must infer that the brokers in Oetober, 
November and, at all events, in Desember 
1920 eonspired together to purehase a lot of 
shares without any intent of paying fcr them, 
&ndthat they had, at the time they entered 
into the transaetions with the plaintiff in 
October, November and Deeember 1920, 

(1) e 15 Атр, Сав, 267; 60 І. J. Ch, 181; 68 

Т. 2 
i (2) (1875) 10 C. Р, 864; 441, J, 0. P. 283; 82 L. 

33. 


CT 
(8) 43 Ind. Cas, 966; 46 C, 331, 22 0, W, М. IC86, 
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formed the fraudulent intent of not paying 
for the said- shares and had no intent 
of performing their promise to pay for 
the said shares sold, from the following fae'e, 
namely : 

(a) the brokers bought a large number 
of shares. The plaintiff had filed eight 
suits against ultimate purehasers in respoet 

_ of the nineteen Central India Mills shares 
Bold to and through the brokers, The brokers 
had bought from others also; 

(b) the brokers took from the plaintiff 
share eortifisates and gave to him bogus 
eheques on Banks where they had no credit 
and that they gave eheques to others also 
whieh were dishonoured ; 

(c) the debts due to other brokers from 
the brokers in respect of the shares delivered 
to them inthe market amounted to four or 
five laes, The debts due to others brokers 
from the brokers in respost of differenses 
amounted to about Rs. 30,000; 

(d) all the three partners Ebrahim Fazal, 
Boga and Anveri abseonded ; 

(в) Exhbit: F shows that between Ist 
January and 19th Jauuary in the eurrent 
ssecunt of the brokers with the Central 
Bank of India, there was a debit balanse 
of Rs. 11,000 against them.- 

I do not think the Oonrt ean infer any 
sueh fraudulent intent in Ostober, November 
or Desember 1920. In Ostober the plaintiff 
bought through the brokers twenty-five shares 
of Central India Mills for Ostober and aold 
the same number of shares for  Moorat 
(November). The brokers bronght to the 
plaintiff twenty-five share sertifieates and 
tranefer forme, The brokers must have 
got transferréd twenty-four shares to the 
plaintiff's name in the books of the Oom- 
pany in Ostober, The plaintif kept with 
him the share eertifieate and transfer form 
in respest of one share with the name of 
the transfereó in blank. If the brokers 
had any aueh fraudulent intent as is воп: 


tended for, in  Ostober, they would nof ' 


have given the share eertifieates and trans- 
fer forms to the plaintiff. In November 
1920, at the time of the Moorat settlement, 
the plaintiff delivered five shares in the 
market and budhed twenty shares. The 
brokera paid to the plaintiff the priee of 
the five shares delivered to- the plaintiff, 
In Desember, aesording to the plaintif, 
the brokers told him that the purchasers 
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of twenty-five shares were willing to budley 
(sarry over) the itransaetion for January 
settlement and the plaintiff instrueted the 
brokers to budley nineteen shares of the. 
Central India Mills and aseordingly the 
brokers sold nineteen shares for Desember 
and bought the same number of shares 
for January 1921. Some differenes was due 
to the plaintiff in respest of Deeember 
settlement. That was not paid to the plaintiff 
by the brokers then. The brokers pro- 
mised to pay to the plaintiff the differónee 
in January. There is nó evidense before 
me that in Oetober, November and Decem- 
ber the brokers had not entered into bona 
fide transaetions and it is too mueh to ask 
the Comt to infer that in Oetober, Novem- 
ber and -Deeember 1920, the brokers who. 
were earrying on business in the share 
market had not the intention of paying 
for the shares bought by them and of 
performing their promise besause on 19th 
January they asbseonded with a heavy 
liability and gave poet-dated eheques to 
their eovatituents whieh were dishonoured. 

I hold, therefore, that the plaintiff has 
not proved that the brokers at the time 
they entered into the transaetions in Oetober, 
November and December 1920 formed the 
fraudulent intent of not paying for the 
shares sold by the plaintiff and had no 
intent of performing their promise to pay. 
for the said shares. The resultie, that if 
the plaintiff dealt with the brokers as 
prineipals and not as agents and if tho 
traneaetions of  Oetober, November and 
Desember were  eontrasts between the 
plaintiff and brokers as between principal 
and prinsipals as eontended for by the 
plaintiff and not as between prineipal and 
agents, the said eontraets were not voidable, 
as eonsent to the same was not eansed by 


'fraud or misrepresentation, The said son- 


traetg, in wy opinion, were, when they were 
entered into, bona fide son&raets, 

Then, it was eontended for the plaintiff 
that in January the brokers formed the 
fraudulent intent of not paying for the 
said shares and had no intention of  per- 
forming their promise that the sheques 
given by them would be eashed on repre- 
sentation and that the eontraet then made 
was also voidable by the plaintiff, The 
plaintiff has given his evidenee in a very 
straightforward manner and I aesepi hig 
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evidense in its entirety. Now it-is selear 
from the evidenee of the plaintiff and 
:Esmail that on the 15th January the 
:brokers gave to the plaintiff two cheques 
post- dated the 2 ith January 1921. Anveri told 
Eemail on the 15th of January that he would 
get moneys from the purehasers on 17th 
‘or 18th January and would pay the amount 
he reeeived from the purchasers into his eur- 
rent acsount with the Bankand so he would 
be able to meet the eheques, From what 
transpired subsequently, it might safely be 
- inferred that when Anveri made these 
statements neither he nor his partners had 
-the intention of making available at the 
‘Central Bank of India sufüeient money to 
meet the said sheques,. The said state. 
“ments were false, If Anveri indueed Esmail 
io deliver to him the said share csertifieates 
by tendering the post-dated eheques drawn 
on the Central Bank where he had no 
money and by whieh Bank he expected 
the eheque would be dishonoured, he made 
the plaintiff perform his part of the son- 
trast Ьу sheating Esmail, but the question 
„ів, whether Esmail was. indueed by the 
said fraud and dishonest statements to 
deliver the said share. eertifieates {о 
` Апуегі. - 
E&mail in his evidenee says that he would 
поё: haye delivered the share  eertifieates 
but for the representations made to him by 
~Anveri, 
mitted that aseording to the usage they 
were bound to deliver the share eertifienten 
before payment was made to them. Esmail 
‘in his evidenee stated that be had no 
reason to distrust the brokers on 15th of 
January. Не also at first stated that-the 
plaintiff did not tell him anything about 
the share eertifieates. When asked why he 
demanded payment and refused to part with 
the share eertifisates without payment, he 
stated that the plaintiff had told him not 
to part with the share sartifisates: without 
rfeseiving payment and that he did noś like 
to part with the share oertifieates without 
' asking the plaintiff about it, Plaintiff says 
' he expested Hamail to hand over the share 
'sertifieates to the brokers in the regular 
sourse of business and that he was bound to 
‘deliver the share eertifieastes before the 
payment day without reseiving any рау. 
ment from the brokers, and that if he had 
been in Bombay and the brokers had asked 
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Чок the share eertifieates he would have de- 


livered the same to the brokers, 

It seems to me, therefore, that there is 
no reason why Esmail sbould refuse to part 
with the share .eertifeates without money, 
and when he says he demanded money when 
Eemail asked for the share eertifieater, J. 
think he believed that to be the ease after 


-tbe frands of the brokers were diseovered, 


It seems to me that the brokers, who had by 


‘that time formed the fraudulent intent of 


not paying for the shares in order that there 
might be no suspicions against themselves, 
volunteered to give a post-dated eheque and 
when Esmail asked why the eheque was post- 
dated told him that the: purshase money 
would be put into the Bank and the eheque 
would be bonoured. I am of opinion tbat 
Eamail would have parted with the share 
eertiüentes even though no ebeque or money 
had been paid to him and по representa: 
tions made to him, though now he honestly 
believes that he would not have done во 
without being paid. 

I hold, therefore, that the plaintiff handed 
over the transfer forms and delivered the 
share sertifientes in performanse of tho 
eontraet of Desember 1920 and that Esmail 
indused to deliver the share 
eertifieates by reason cf the fraudulent 
representation of Anveri and that the share 
certificates and transfer forms were not 


‘obtained from the plaintiff's eousin, Esmail, by 


means of an offenee and fraud, The nineteen 
shares were appropriated by the plaintiff 
for the purpose of the eontrast of Desem- 
ber 1920 with the brokers and that ар- 
propriation was assented to by Anveri 
who took the share eertifisates, and the 
plaintifi’s title both legal and equitable in 
the shares passed to the brokers and the 
brokers transmitted their title to the shares 
both legal and equitable to “the first de- 
fendant and the other purehasers. 

But, in my opinion, the resulé would ba 
the same if Esmail was indused to per- 
form bis part of the eoniraetof Desember 
1920 and to .deliver the  nineteen share 
eeriifieates on the fraudulent representation 
of Anveri that he would get the purehase- 
money of the nineteen shares from the pur- 
ehasers.in the market and would pay the 
amount of purshase-money into his aeeount 
witb the Bank and the post.dated eheques 
would be honoured. The aontraet of Desember 
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1920 was valid when made. In pérformauce 
of that eoníraet the plaintiff had to deliver 
to the brokers and did deliver to the brokers 
transfer forms duly signed by him abont six 
days before the payment day. The - plaintiff 
had also to deliver the nineteen share 
esrtifisates before the payment day (17th 
January). The brokers had to pay the 'priae 
to the plaintiff on the payment day or on 
the day following the payment day, Now, І 
assume that the brokers indused the plaintiff 
to perfcrm his part of the sontrast by repra- 
senting to him that the brokers would psr- 
form their part of the contrast of 20th 
January, and the plaintiff performed his part 
.of the eontrast besause he was dessived 
into believing that the brokers would рег. 
form their part of the oontract. If вор: 
trast ia.obtained by fraud or sheating, it is 
.yoidab:e at the instanee of the party defrauded 
‘or sheated; but if the performanse of воп- 
trast is obtained by fraud or sheating, there 
is no authority for saying that the sontrast san 
be avoided. Tt was held in Jamsetj¢ Nassar- 
want v; Hiribhat Navro,’ (4) that fraud in 
the performance of .& eontraet, apart from its 
making, is. по ground, for reseission and 
restoration of the parties to the position in 
,whieh they .were before the sontrast was 
entered into. From seetion 103 (3) of the 
: Indian Oontrast Ast, if appears that if the 
',eontraet is rendered: voidable beoause it was 
obtained by cheating or any other offense, no 
property passes to the buyer. Bat there is 
no authority for extending that ‘proposition 
and saying that where performance of the 
` soniraet is obtained by fraud or eheating,. the 
.propertyin the goods delivered in perform. 
‘anes of the sontrast does not pass to the 
buyer. In my opinion where a seller is 
induesd to perform his part of a valid sontrast 
.of sale and to deliver the goods,to the buyer 
in performaneé of that/eontraet by fraud or 
eheating on the part of the buyer, the property 
in the goods delivered to the buyer passes to 
the buyer and if the buyer sells and delivers 
the goods toa bona fide purehaser for valuable ` 
sonsideration without. notiee, sueh a pur- 
ehaser gets a good title to the goods and the 
seller eannot recover the goods from sush a 
purehaser, The seller has his remedies against 
the buyer under the sontrast and san sue 
him for the prise of goods. When goods 


‚ (4) 19 Ind. Cas, 405; 87 В, 158; 15 Bom, L Е, 192, 
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sold have been delivered to tho buyer and 
ihe pries of the goods is not paid by the 
bayer, the seller san only sue the buyer for 
the prise of goods exeept in the following 
$8888 :— 

(а) A seller is entitled to reseind the eontraet 
and retake possession of the goods delivered 
.to the buyer on failure of the buyer to pay 
` prise at the time fixed where it is stipulated 
by the contrast that he should be so 
entitled : sestion 121 of the Indian Oontraet 
Aet. 

(b) Where the contrast is voidable or 
terminable by the seller, the seller may 
disaffirm the sontrast and re-take possession 
of the goods which have been delivered under 
the contrast. 

(с) The seller may also resoind the sontrast 
aud re-take possession of the goods where the 
contract is unlawful for causes not apparent 
on its fase, and. the defendant is more to 
blame than the plaintiff, In sush a ease 


ЛЕ the parties are ín part delict» the seller 


eannot ressind the contrast; and re-take 
possession of the goods from the buyer. 


Even in enses (a), (5) and (c) the seller 
esnnot re-take possession of the gooda whish 
have been’ delivered to the buyer under the 
.sontraet where the ownership of the .gooda 
is transferred by the buyer toa third person 
who before the sontract is ressinded buys them 
in good faith of the buyer who is in possession 


‘of the goods unless the cireumstanees whieh 


render the eontrast voidable amount to an 
offence sommitted by the buyer or those 
“whom he represents : see sestion 103, Exeep- 
"tion 3, Indian Contraet Ast, 


I hold, therefore, that even if E:mail was 
indused to part with the share eertifientes 
onthe fraudulent representations of Anveri 
which amounted to eheating, the plaintiff's 
title both.Jegal and equitable in the shares 
passed to the brokers and the brokers passed 
their title in the two half shares to defendant 
No. 1 whe is entitled to retain the two half 
shares. 

Then it was sontended that the’ plaintiff 
was entitled to avoid the eontraet under sestion 
89 of the Indian Oontraet Aot, Ssetion 39 
deals with diseharge of contrast by breash. 
The Indian Law on the subjeet of diseharge of 
contrast by breash is sontained.in seetions 39, 
51, 53, 54and 55 of the Indian Contrast Act. 
Section 39 deals with е two sasos in whieh 
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-a party to a eoniraet before or atthe time 
fixed for its performanse (a) refuses to perform 
his promise, and (b) disables himself from 
performing his promise. In either ease the 
‘promises may раё anend to the sontraet 
unless he has signifed by his words or 
eonduet his acquiessense in its eontinnanee, 
` "Where a party to а sontraet refuses to perform 
‘or disables himself from performing his 
promise before the eontrastual. time for 
‘performanas has. arrived, the promisee 
may put an eod to the  sontraet, acd 
if he does so, an anticipatory breash of 
the sontrast  ossurs. When a party 
‘to a contrast refuses to perform cr disables 
himself from performing his promise at the 
time fixed for ita performarae, he sommits a 
‘breach of the aontraet unless, by agreement 
ibetween the parties, further time is given 
‘and the eontrast is kept alive. n this ease 
the time for performanse of the eonirast on 
the part of the brokers was 17th or 18th 
January. The plaintiff took the post dated 
ehcque ard. gave lime to the brokers till 
20th Jactary. Tbe abeques were dishonoured 
on 40th January and so the brokers failed 
to perform their part of the sontrast and 
sommitted a bréseh df the eontrast on 20th 
‘January 1921, If on 15th January when the 
‘brokers gave the bogus eheques they ‘are to 
‘be deemed ta have refused to perform or 
disabled themselves from performing:-their . 
promise, the refusal of inability to perform 
iwas before the eontrastual time had arrived, 
‘and as the plaintiff did not aesept'the brokers’ 
repudiation of the seoutraet that day no 
‘entisipatory breash oseurred. In my opinion, 
therefore, seation 39 of the Indian Contraet . 
-Act does not help the plaintiff. 

Then it was argued on behalf of the plaint- 
З that the plaintiff's signature as. seller in 
the transfer forms was not attested and the . 
transfer deeds were not stamped at the time . 
the plaintiff and defendant No. I signed the , 
same. It was further  eontended that by 
delivery of transfer forms jn blank signed 
by the seller and the share sertifieates 
property in theshares does not pass to the . 
purehaser, 

Sestion 28 of the Indian Companies Ast 
enasts that shares shall be transferable in 
manner provided by the  artieles of the 
Company. Artiels 33 of the Artiales of 
Assosiation of the Central India Mills 
provides that shares will be transferred by 
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an instrument in writing, It gives а transfer 
form.  Artiele 34 provides that every instru- 
ment of transfer shall be exeeuted both by 
the transferor and transferee. The Artieles 
do not require any attestation. So there is 
nothing in the sontention that the plaintifi’s 
signature was not attested when the plaintiff 
signed the transfer forms, Under the Indian 
Stamp Aetif the transfer forms аге not 
duly stamped on payment of the penalty 


‘required by law, the defeet is cured. 


у. 

Н is а ` вототоп praetice for a seller of 
shares to sign an instrumentof transfer with 
the name of the transferee in blank. The 
buyer then inserts his own name or without 
doing.so rerells and hands the blank transfer 
to the nàw purehaser who again either inserta 
his own name ae tho transferce or resells 
and delivers the transfer still in blank to 


“the purebassr from him and во on. Delivery 
‘of the share sertifeates with the transfers 


exeauted in blank does not invest the holder 
of the’ sertifiostes and the transfer forma 
with the ownersbip of the shares in the 
sense that no further aot is required in 
order to perfest his right. The trausferor 
continues: to be the share holder resognieed 
by ‘tko Company. As pointed out by 
*Lord.Watson in Oolontal Bank v. Oady 
(1), delivery of the share  sortifisates 
with tke transfers exeeuted in blank passes 
not -the property in the shares but a title 
legal and equitable whioh will enable the 
holder to vest himself with the shares 
without the risk of his right being defeated 
by the registered owner or any- other 
.person deriving title from the registered 
. owner, . 

Іп: ry opinion, therefore, assuming that 
the shares were purchased by the brokers 
.from the plaintiff as sontended by the 
; plaintiff, the frat defendant"is entitled to 
` retain the shares and to fll in the blanks 
in the íransfer forms and get the shares 
registered in his name in the books of the 
Company. If I am right in holding that 
even if the brokers dealt with the plaintiff 
as prinsipala with prineipal, the first defend- 
aut is entitled to retain the shares and 
the plaintiff has no elaim to the same it 
is unnesessary to determine the question 
whether the brokeraasted as tho plaintiff's 
agents and if so whether tha plaintiff is 
liable fer the fraud of the brokera and 
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‚ Кав no slaim to the shares and the question 
.ef estoppel raised by the first defendant's 
-Connsel, But as this sase may go farther, 

I shall express my opinion on the above. 
, mentioned questions, 

Mr, Inyerarity has sontended that the 
plaintiff dealt with the brokers as prinsipal 
with prinsipala and поё as prineipal with 
.agents He further eontended that the eon- 
'$гае{в of: share-brokers with their son- 
atituents.in Bombay sre eontrasta on рай 
adat terms, The ineidents of a  eontraeta 
‘entered into оп -pakki adat terms are given 
„in Bhogwandas v. Kanji (5), No evidense has 
been ealled to show that the relations 


batween the plaintiff and the brokers were- 


governed by the usages of the Bombay 
‘market known as the pakki adat system. 
.No attempt has been made up to now in 
апу ease between a share-broker and his 
eonstituents in these Courts to show that 
transactions between a share-broker and 
-his eonstituents are entered into on pakke 
adat terms. The evidenee elearly shows 
‚ that the broker is bound to sell the shares 
in the market at the proper rate and 
-gannot buy for his eonstitnents his own 
shares nor ‘sell to himself the shares of his 
-sonstituents. I, therefore, hold that the 
«€ontraets of the plaintiff with the brokers 
were not on- pukks adat terms, 


The next question is, whether the 
` transaetions between the plaintiff and the 
‘ brokers were between prineipal and prinsipals, 

in other words, between buyers and sellere? 
In the plaint as originally drafted it is 
stated that the plaintiff sold nineteen 
‘ shares through the brokers who were earry- 
ing on business as share-brokers on the 
old Stock Exehange and that assording to 
the usage of the Bombay Share Market 
the brokers were liable to the plaintiff for 
: the, performanes of the eontraet. Ebrahim 
Fazal was a member of the Native Share 
and Stoek Brokers’ Assosiation and the 
brokers’ eard stood in his name, The 
plaintiff has produeed the eontrast note 
dated 22nd November 1920 sent to the 
plaintiff by the brokers. Aseording to the 
sontrast note, Exhibit H, twenty shares 
were bought for  Mgorat (November) 


(5) 80 B. 205,7 Bom, 1, R. 611, 
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settlement at Rs, 4,600 and sold for Desem- 
ber settlement at Hs. 4,646 by the brokers 
by  pleintif's orders and on plaintiff's 
account subjest to: the rules and regulations 
of the} Native Share and Stosk  Brokere' 
Assosiation, The plaintiff has admitted 


that all his transaetions with the brokers 


were subjeet to the rules and regulations 
of the Native Share and Stoek Brokera’ 
Assosiation, It is argued that as by the 
rules and usages of the Bombay Share 
Market brokers are personally liable to 
the brokers with whom they transact 
business and are also personally liable to 
their constituents they deal with their 
eonstituents as prineipals and nct as agents. 
Aesording to the rules and regulations of 
the Native Share: and  Stoek Brokers’ 
Aassoeiation, between the brokers all business 
is done on the footing that they are asting 
as prineipals, Brokers ean enter into 
transaetions on their own aosount, Brokers 
when they enter into transastions on behalf 
of a prineipal do not diselose the name 
of the prineipal for whom they are aeting, 
Aesording to the rules of the Englieh 
Stosk Exehange, business is done between 
members of the Stosk Hxehange on the 
footing that they are asting as prinsipals 
but it bas never been desided that a broker 
on the English Stosk Exehange deals with 
his .eonstituents as prineipal with pringipals, 
It does not follow .that beeause brokers 
are personally liable to the brokers with 
whom they transact business in the market 
they deal with their eonstituents as princi- 
Every. agent who sontraets personally 
though on behalf of his prineipal ia per- 
sonally liable and may be sued in his 
own name on the sontraet: see sestion 230 of 
the Indian Oontrast Aet, Further, it appears 
that by the rnles and usages of the Stoek 
are personally 
responsible to their elients in the event of 
ihe person with - whom they have made 
bargains for their elienis failing to earry 
them out. An agent, by express eontraet 
with his prineipal or by the usages and 
rules of the partieclar plase, market or 
is employed, may 
besome personally liable- to the prinaipal, 
Sueh an agent is ealled a del credere agent, 
Further it is in evidenes that the broker 
is hound to sell the shares of - his elient 
in the. market at the proper rate; He ig 
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not entitled to buy his slient’s securities 
from his elient nor oan he sell his own 
sesurities to his elient without full disslosura 
aud is bound to account for all profits made 
by him in the aourse of agenay beyond 
his ordinary remuneration. Mr. Inverarity, 
in his eoneluding address, ecntended that 
the brokers were the plaintiffs agent to 
sell: aud buy shares but that after they 
had bonght and sold the shares they were 
not agents but prinsipals. He argued that 
it appoared from what happened at the 
time of the settlement thatthe brokers did 


not keep the. sontrasts, whieh they entered. 


into for their clients, aliva and they were 
allowed о do so by the usage of the 
Stosk Exchange and, therefore, they were 
not agente,’ but prinsipals, Now itappears 


that a broker who enters into a eontract’ 


for sale of а eertain number of shares 
of.a eertain Company оп behalf of his 
constituent X with brokers M does enter 
into’ а aontrast with the same broker M for 
the purohase of the same number of shares 
in the sime Company on behalf of another 
eoustituánt F before the settlement day. 
The. broker, it is sontended, thereby sancels 
the sontrast of his sonstituent X with the 
broker M beoause af the tims of the settle- 
ment the brokera who have bought and 
sold equal number of shares of the same 
Company pay differences only. During eash 
settlement there are in the ordinary sourse 
numerous dealings in the same kind of 
sesurities and on the settling day there are 
' many brokers who have bargains to somplete 
and some of these brokers may hava both 
bought and sold the same securities. It 
would sause great delay, inasonveniense and 
expense, if every seller had to deliver 
gesurities to bis immediate purehaser and 
astually transfer to him and reosive pay- 
ment from him whea both may hava had 
- other dealings in the securities and hhbve 
bought from or sold to other members who also 
may have re-sold ог re-puvshased. To avoid 
this, the following method is adopted by the 
brokers who are membera of the Native Stock 
and Share Brokers’ Association. The brokers 
who have bought and sale equal number 
of shares in the ваше Companies pay 
diffarenaess only. A broker who аша to 
take delivery on, the settlement day, on 
behalf of his sonatituent, ealls upon a 
proker with whom he has an outstanding 
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вопітвоё for purshase of the shares of whioh 
he wants to take delivery, even though the 
broker did not buy from him the shares 
of his partieular  sonstitutent on whose 
behalf he wants to take delivery. The 
broker who has to take delivery issues a 
kapli (known as ticket on the London Stook 
Exshangs) on the Grst day of the settlement 
month to the broker with whom he has an 
outstanding sontraot in respest of the shares 
of whish delivery ia to be taken, On the 
Кари the purchasing broker writes the 
number given to him by the slerk of the 
Assogiation who gives the printed form of 
the Бари, The purohasing broker also 
writes on the kapli the names of the shares, 
the date, his own name, and the name of 
the broker with whom he has an outstand: 
ing sontrast and to whom he passes the 
kapli, That broker sends that Барі: to the 
broker who has an outstanding aontract 
with him and so on, The kapii is thua 
oiraulated amongst  eerti&ed broker with 
whom there are oustanding sontrasts till it 
eomes into the bands of the broker who has 
to deliver shares on behalf of his sonstituent. 
The selling broker retains the kapli and 
informs the  purehasing broker about the 
retention of the kaplz, Transfer forms are 
signed by the constituent of the selling 
broker a week before the payment day. 
The selling broker then gives the trausfer 
forms duly signed by his sonstituent to 
the purehasing broker who sends the 
same to his (purchasing broker’s) aon- 
stituent. The transfer forms are then 
signed by the constituent of the purehasing 
broker. The constituent of the selling 
broker delivers to the selling broker the 
share eertifisates before the payment day or 
on the morning of the payfnent day. The 
selling broker gives to the purchasing 
broker the share cartifigates on the payment 
day. An hour or two thereafter on the sama 
dsy the purchasing broker pays theselling 
broker for the shares assording to the rata 
fixed by the Association, Hach intermediate 
broker in the kapl? pays or reosives from 
the broker in the kapl; with whom Һе haa 
an outstanding sontraat the differensa betwen 
the rate fixed by the Asscsiation and tha 
rate in the contrast between them аз the 
case may be. When tho transfer forms are 
signed by the seller and ths buyer, they ara 
not stamped, . The purehasing broker, after 
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the share sertifientos are reseived by him 
from the selling broker and after he makes 
payment, puta the requisite stamp on the 
"shares and lodges the transfer forms and 

shares with the Company for getting the 
- shares tranaferred to the name of his sonsti- 
fuent. The purshasing broker gets temporary 
‘reseipts from the Company and handa them 
over to the purchaser. Under this praotise, 
the ultimate purohaser, 2, в, the issuer of the 
kapli, is substituted as the broker with 
whom the ultimate seller із to complete the 
transasticn. 

І am of opinion that aertified brokers of 
the Bombay Native Share and Stoek Brokers’ 
Asscsiation are del credere agents of their 
eonstituents. They are ina fiduciary relation- 
ship to their eonstituents. Their duties are 
strictly to adhere to the position of agentes, 
to ast diligently for their prino'pals, to earry 
out the instructions of their prinsipals and to 
make enforeeable bargains for them and keep 
those bargains open, If A, a broker, has 
bought from B, another broker, a eertain 
number of shares and B has bought from A 
the same number of shares in the same Com- 
pany for a eertain settlement, they may on 
the settlement day agree to веб с one bar- 
gain against the other and so save the певев: 
sity of completing both bargains. 

I think, on the whole, that in the plaintiff's 
iransastions for Ostober, November, and 
Desember 1920, the brokers acted as the 
plaintiff'a agente, ard did nof deal with the 
plaintiff as prineipale with principals, 

The next question that arises is, whether if 
the brokers asted as plaintiff's agents the right, 
legal ond equitable, cf the plaintiff in the 
shares passed to defendant No. 1 (and to 
defendant No. 1 іп other suite) enabling him 
to get the sbares registered in his name in the 
books of the Company. 

The plaintiff authorised the brokers to sell 
the shares and the brokers sold them for and 
on acocunt of the plaintiff in the market. 
The plaintiff gave to the. brokers the transfer 
forms and the share eertifeates in order that 
the same might be delivered by the brokers 
inthe market. When the plaintiff delivered 
the transfer forms and the share certificates 
to the brokeze, he intended to part with his 
interest in the shares to the transferee, A 
broker in tbe Stcck Exchange has authority, 
whieh atizes from his employment, both to 
make and iako payments оп bokelf of hia 
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principals. The brokers in this ease. as 
plaintiff's agente delivered the transfer forma 
and share certificates in the market and 
reeeived as the plaintiffs agent the purehase 
money ofthe shares, Instead of paying the 
money {о their prinsipal, the plaintiff, the 
brokers appropriated the same to their own 
use. It was sontended that if the brokers 
were plaintiff's agents they obtained the share 
certifieates from the plaintiff by eheating, 
and, therefore, the first defendant acquired . 
no title to the shares, But the prineipal and 
not the third party is responsible for the 
fraud of the agent. Every aet done by an 
agent on the prineipal’s behalf and within 
tha scope of his astual authority is binding on 
the prinsipal with respest to persons dealing 
with the agent in good faith. The plaintiff 
having put. forward the brokers as their 
agents in the market to make representations 
to innosent third parties to the effect that 
the brokers were authorised to transfer the 
plaintiff’s title in the shares and to reseive the 
purehase prise of the shares eannot be heard 
to say, if those representations have been 
воќеа on by the innocent third parties, that 
the brokers obtained the share certificates by 
sheating the plaintiff, 

Lastly, I -have to sonsider the question, of 
estoppel. When the blank transfer forms 
and share sertifisates are delivered under a 
contract by в registered holder of shares and 
the buyer sells the shareg and delivers the 
blank transfer forms and shares to a bona fide 
purohaser for value or where blank transfer 
forma and the share «ertifieates are delivered 
by & registered holder of shares to his broker 
for cals in the market and the broker sells 
the same as the agent of the registered holder 
to a bona fide purehaser for value, the bona 
fide purehaeer gets a good title to the shares 
and can insert his own name in the transfer 
form and proeure himself to be registéred ав 
owner, In auch cases the question of estop- 
pel does rot arise, 

Mr. Taraporevalla bas argued that even 
if there was no valid sontrast between the 
plaintiff and the brokers and even if the 
brokers were not acting as the plaintiff's 
agents, if the plaintiff signed the transfer 
forms and delivered the same and the share 
ecrtifientes to the brokers, by that aet of his 
he plaeed the brokers in a position to give 
a good title to defendant No, 1, who was a 
bona fide purohoser for value without notieo, 
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and that the plaintiff was estoppsd by the 
said ast of his from asserting any right to 
the share: - Mr, Invararity for the plaintiff 
sontended that there is no estoppel and has 
relied on Franca v. Olavk (6), Tayler v. Great 
Indian Peninsula Railway Oo, (7) Hutchison 
v. Ootorato Unite? Mining Company and 
Hamill v. Lilley (8) and Foz v. Martin (9). 

In France v, Olark (6),the registered holder 
of shares deposited share eertificates and 
blank transfers with О as seaurity for 6150. 0 
deposited the eartificates and the баще trans- 
fers still in blank with Qas sesurity for £250, 
It was desided that Q sould only hold them 
аз against the registered owner ae sesurity for 
£.150 

In Tayler v. Great Indian Peninsula Hail. 
way Co. (7), the plaintiff who was entitled 
to some £ 20 shares and some £ 2 shares 
ia а Company directed his broker to sell 
tha lattar, The broker obtained forms ‘of 
irinsfers stamped sufficiently to pass the 
£ 20 shares. The plaintiff exesuted these 
forms leaving the blanks to be filled in by 
the. broker , The broker inserted the deserip- 
tion of £ 20 shares but left the name of 
the transferee still in blank and aold the £ 20 
shares in fraud of the registered holder. The 
names of-the purehasers were ultimately filled 
in, they knowing that the transfers had baen 
previously executed in blank. It was held 
that the registered holder was: entitled to the 
shares. 

"In Hutchison v. Colorado United Mining 
Oompany and Hamill v. 
Hamil, who was the owner of shares, de- 
livered to hia son the transfer forms-signed 
in blank and the share eertifisates to deliver 
the same to S, an intending purchaser, The 
son borrowed moneys by pledging the share 
eortificates and the transfer forms in blank. 
It was held that Hamill was entitled to the 
shares, 

In Роз v. Martin (9), a registered holder of 
shares instructed а broker to sell them for 

- sash and signed a blank transfer which 
he handed with the share sertifisates to the 
broker. The broker desposited the share 
eortifieates and the blank transfer with hia 


us (3884) § 25 on. D. 257;53 І, J. Oh. 585; 501. 
1; 32 W 

(7) Cisse} d Do `@ & 1,559; 28 D, J. Ch. 709; 6 Jur. 
- (s, в.) 1087; 7 W, В. 6 7; 45 E; B, 217; 124 B, R. 839, 
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banker as sesurity for ап alvanoe to him. 
self, It was held, following Franc? v. 
Olark (8) that the banker hai no title бо the 
sharea aa against the registerei bolder’ of 
shares, 

Aosordinz to theartiales of the Company, 
the shares in France v, Clark (6), Tayler v. 
Great Indian Peninsula Railway Оо (7), and 
Hutchison v, Colorado United? Mining Com: 
ріпу and Ramill v. Lilley (8) ware trans- 
ferable only by deed. Where the eoustita- 
tion of the Company requires transfers to 
bo by deed, transfers in blank are void and giva 
no title to the transferes, nor has the trans. 
ferae any authority ёо ВИ up the blank: saa 
Tayler v. Great Indian Peninsula Railway 
Co. (7). 

No doubt these oases are, therefore, dis: 
tingaishab'e from the present oase, whera 
the artisles of the Company do not require 
а daed for transfer of shares but 16 appears 
from the judgmants in the above sited oases 
and from Foz v. Martin (9), where tho articles 
of the Company did nct reqaire a dead, that 
the registered holders of shares were not 
estopped, beeaase tha resoipt of the blank 
transfers signed by third parties offasted 
the mortgagess and the purahasers with 
noliaa. Assording to these oases, a person 
who takea from another blank transfers of 
Shares in raspeos of the debts of &ush parson 
is bound to losk to ths authority of the 
person to use suol blauk transfer forms aa 
hia own. ' 

It may be observed that the authority of 
Francs v. Olark (6) and Hutchison v. Oolorado 
United Mining Оо ani Himill v. Lilley (8) is 
eonsiderably shaken by the spesches of Lord 
Watson and Lord Herashell ia Colonia? Bank 
v. Oaiy (1). The House of Lords in that 
ease dasided that there wag no estoppol 
beosusa theaots of the exeantors of the 
dessased registered owner in signing and 
deliverirg the blank transfera did not amount 
to au estoppal, but both Lords Watson and 
Hersshell said that the sams aetson tha 
part of the registered owner himself would 
have amounted to an estoppel. Gord Wataoa 
said (p. 278) : : 

" Had the transfers been exesuted by 
John Мівһаві Williams, and the esrtifioateg 
thereafter sent by him to Thomas, Sois 
and Оо, for safe eustody, I shooli not 
have hesitated to hold that Blakeway, 
though asting fraudulently, was nevertheloss 
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placed by his aot in a position to giva a 
title toan honest purehaser whieh hia emp- 
loyer sould not dispute. Bat that is noi 
the ease with whish we have to deal.” 

Lord Hersshell said (p, 285): 

“Tf in the present ease the transfer 
had bean signed by the registered owner 
and delivered by him to the brokers, I 
should hava soma to the sonslasion that 
the banks had obtained a gsod titla as 
against him, and that ha was eatopped by 
hia act from asserting any right to them,” 

At page 286 he said: 

' The ease seems to ma to differ essentially 
from that of a transfer signed by the 
registered owner. Не must, presumably, 
hava signed it with the intention at some 
time or other of effasting a transfer, No 
other reasonable вопвігоеёїоп · вап bs put on 
his ast. And if Łe entrusts it in that sondi. 
tion to a third party, I think those:dealiug 
with sush third party have a right to 
assume that he has authority to somplete a 
transfer,” 

These obiter dicta were not followed in 
Foxy Martin (9) on the ground that France v, 
Olark (6) жаа not expressly overruled by 
the ease of Colonial Bank v. Oad y (1). 
France v, Olark (6) was followed by Bigham, 
J., in Samust Montagus and Оо. v. Weston, 
Olevedon and Portishead Light Railways Company 
(10), where a sub mortgagee of Lloyd's bond 
with ‘blank transfer from Ohiek and Oo. 
who had only а limited authority to deal with 
the seeurity was held not entitled to resover 
the amount of the bonds whieh  wére 
issued -by the defendant Oompany, It was 
observed by Bigham, J,,in that oase that the 
- dietum of Lord Hersshell in Oolontal Bank у. 
Oady (1) mist be used in sonnestion with the 
fasts of that ease and was not intended to 
eonflist in any way with the desision in 
-in Francs v. Olars (6). The learned Judge 
further observed that it might ba that if a 
bond with a blank transfer onits bask sueh 
as ап American Railway Bond were handed 
to any one with the transfer exesuted by the 
owner, the owner woald be estoppsd from 
denying the authority of the person so 
entrusted to deal with it būt that would 
only ba besause of the inferense in favour 
£o sush an authority whieh would bs drawn 
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from the deposit of bonds in that partiedlar 
form. 

The dicta of Lords Watson and Hersshell 
were followed in.the Irish ease of:Waterhous? 
v. Bank of Ireland (11), where some Pennsyl: 
vania Rail Road Company shares were hand» 
ed by the plaintiffs, who were the registered 
owners, to a broker вз margin to oover а loan 
with whioh the broker was to purahase shares 
in certain other sompanioes for the plaintiffs. 
The broker pledged-the shares for his general 
loan вовоппё at his bankers. He did not 
purehase any share for the plaintiffs bat sent 
the вопёгаоё notes purporting to have done so. 
Tho broker abssonded and the plaintiffs gave 
noties to the bankers that they were fhe 
owners of the shares, Thereafter the 
bankers having filled up the transfers were 
duly registered in the books of the Company. 
The bankers slaimed to hold the shares as 
security for the amount advansel by them‘to 
the broker, It was held that the plaintiffs, 
having delivered to the brokers share eertifi- 
cates with transfer forma signed by them, 
were estopped from asserting their owner. 
ship against the defendants who. had takin 
them bona fide for value without noties. ' 

The above mentioned obiter dicta were 
also followed by Piekford, J, now Lord 
Sterndale, M, R., in Fuller v. Glyn, Mills, 
Ourrie & Оо, (12), where the owner of shares 
after purehasing themthrough a brokerallowéd 
the sertifieates, on which were endorsed forms 
of transfer whish were exeouted by the 
registered holder of shares, to remain in the 
hands of the broker and the broker deposited 
the same with his bankers as sesurity for 
his aesount with the bankers, it was held 
that the owner was estopped from setting up 
his title against the bankers. See also 
Hone v. Boyle (13), and the observations of 
Fitzgibbon, L. J., at page 173, 


The obiter dicta of Lords Watson and 
Hersshell are, in my opinion, at variansa 
with France v.  Olark (6). Brokers ‘or 
bankers dealing with brokers are nob put 
upon enquiry by the mere fasts that the share 
eertifieates and transfer forms ara not in 
tha names of tha brokers briaging them bat 

(11) (1892) 29L, R. Ir. 384. 

(12) (1914) 2 К. B. 108: 83 L. J. K, B. 764; 110 te 
T. 818; 19 Com. Cas. 188; 58 Б.Т. 235, 80 T. t, R 
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are:in the-names of. third: parties, Adsord- 
ing. to English Law, where the owner of 
shares either signs the transfer forms and 
delivers the same with the sertifisates to а 
broker, or where, never- having had possession 
of the blank transfer forms and share certi-. 
fiantes.but knowing them to be in sneh sona 


dition that.a broker ean deal with them, he. 


allows them to remain in the broker's posses. 
sion: and thereby enables the broker to part 


with them to another who takes them проп. 


the faith of the apparent authority of the 
broker to deal: with. them, then the true 


owner is estopped from-questioning the title’ 


of the person taking upon the faith of 
the:apparent authority of the broker to deal 
with them, 


The law of estoppel is eontained in sestion 
115 of the Indian Hvidense Ast, which is in 
these terme: — 


"When one person has, by his deslaration, · 


ast,or omission, intentionally saused or per. 


mitted.another.pérson to bslieve a thing to. 


be -trae and. to ast.upon such belief, neither 
he ‘nor his representative shall be-allowed, in 


any. suit. or prosseding between himself and. 
Bush person or his representative, to deny the. 


truth of that thing.” 


It was laid down by their. Lordships of 
the. Privy Couneil.in Sarat Chundsr Dey v, 


Gopal Ohunder Liha (14), that the. terms: 
of the Indian. Evidenae:Ast did not enast. as.. 


law in India: anything different from the 
law of Eagland on the enbjest of estoppel. 


I have held that. the . plaintiff: delivered: 


the transfer. forms anil- share sortifisates to 
tha broker. 


In my opinion, even if there waa no oon- 
tract between the plaintiff and the brokers 
and even if the brokers were not tranamittiog 
the plaintiff's title to the shares as the 
plaintiff's agents, the plaintiff by signing the 
transfer forms aud delivering the same and 
the share sertifieates tə the brokers plased 


them in a pcsition to- give a title todefend- . 


ant No. 1, who was a bona file purchaser 
for value withont notice, and is estopped 
by his aet from asserting any right to the 
shares. Тһе result is that this suit and the 


(14) 20 С. 296 (P. 0.3; 191, A. 203; 6 Sar. Р, С. J. 
224; 10 Ind. Dec. (x, s ) 201 (P. 0). 


other suits fled by the plaintiff will be 
dismissed with sosta. 


3, P, & N. Н, Suté dismissed, 


CALCUTTA HIGH OOURT. 
APPEAL FROM ORIGINAL Onper No. 54 
or 1926, 
June 16, 1920, 
Present.:—Sir Asutosh Mookerji, KT., 
Aeting Chief Jastiee, and 
Sir Ernest Fletaher, Кт, 
JNANENDRA KRISHNA BOSE — 
PLAINTIFF— APPELLANT 
versus 
SINOLAIR MURRAY & 0o.— 
DxrENDANT— RESPONDENT, 
Arbitration Act (IX of 1899), s. 19—Stay of suit 
—Action not relating to matters submitted to arbitra- 
tion. 


Before an order can be made to stay a suit under 
section 19 of the Indian Arbitration Act, it must be 
established that the suit has been instituted in 
respect of a matter agreed to be referred to arbi. 
trarion. [p. 74", ool. 2.] 

A Court will refuse & stay, where the action 
commenced relates to matters outside the submission, 
[р. 743, col, 2.] 

Appeal against the order of Mr. Justise 

Buokland, dated the 3rd April 1929, 


FACTS appear from the following judg. 
ment of 

Booc&rAND, J.—On the 3rd July 1919, the 
parties to this applisation entered into a 
contract, whereby .Messrs. J. К, Bose & Co. 
sold to Messrs, Sinslair Murray & Co, 500 
bales of jute upon eertain terms whish are 
not material to this applisatiow with the 
exception of the arbitration elause in the 
exntrast, This slanse is one with the terms 
of whieh thie Court is familiar, and provides 
for disputes arising out of the sontraot to 
be referred to the arbitration of the Bengal 
Ohamber of Oommerse. J. K. Bose who 
earried on business under the name of J. K, 
Bose & Oo. has filed a suit against the 
applicants, Messrs. Sinclair Murray & Oo., 
far в decree for Ra. 1,500 by way of 
damages for breach of the contrast, for a 
deslaration that it is a nullity, and that 
it should be. sancelled, and for an injune. 
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Мой restraining the defendant frm from 
proeceding with a referense to the arbitra- 
tion of the Bengsl Ohamber of Commerse. 
This application has been made on bebalf 
of Messrs. Sinslair Murray & Oo., under 
section 19 of the Indian Arbitration Act 
to stay that cuit. The matters in issne in 
the suit are matters whish the arbitrators 
are ecmretent to deside, and under seetion 
. 19 of the Ast, I must ba satisfied that there 
в. в sufficient reason why tbe matter 
should not he referred and sesondly,that 
the applieants at the time when the pro- 
eeedings were commenced were and still are 
resdy and willing to proesed to arbitraticn, 

It is urged that I should not ехегеіве 
my disereticn in favour of the applisants 
in the eireumstanses of this sase. There 
are two ways of regarding this application: 
there is tho rarrow view, astristly in 
азаотйапзә with the sestion under whieh 
Is ould ses whether or поё the matter in 
issue іп’ the suit is one whioh is ,within 
the arbitration slauce, and whether the 
terms of the scoticn are ctherwise somplied 
with, That view tales ro acsount of the 
slaim whieh the spplieants desire to refer. 
Тһе other is the broad view whish takes 
&esount of the real poiut of enbstanse, which 
is. the same both in the suit and in the 
arbitration prosecdings,whioh Messrs. Sinola/r 
Murray & Oo, desire should take place 
with reference to their claim against J. К, 
Boece. I think that I am entitled to take 
the latter, besause this is not the normal 
ease for whioh the sestion primarily provides, 
where a party to a submission filesa anit 
and the sole question is whether that slaim 
should be referred to arbitration or desided 
by the Court in the suit. 

The eirsumstaross of the matter are as 
follows: Ое 3rd July a sontraat similar 
to that batwien the. applicants and J. К, 
Bosa wan entered iato between Messrs, 
Sinelair Marray & Qo., and Messrs. D. L. 
Miler & Co, The latter wore the bnyera 
thereunder, Masera, D. J. Millar & Со, 
mede a elaim ia respsas of the goods whish 
the applisants reseivad from J. K. Bose 
under their sontraat with J.K. Bose and 
delivered ander their contrast wilh  Msssrr. 
D. L, Millay & O»,, ced an arbitration was 
held by the Bengal Chamber of Оо merse. 
In that arbitration Messrs, Sinclar Murray 
& Oo, put forward a number of sontentions 


„entirely distinet. 


whishare to һә found in an exhibit ине: 
to the affidavit of J К. Bose filed on tbis 
applieation,’ among whioh were that tke 
goods were delivered in time: that they 
were of contract quality, aud that tbe 
Bengal Ohamber of Commeree had ‘no 
juricdiotion. Primarily these  sontentiors 
were put forwerd by J. К, Bore in responte 
to Меғвгв, Sinalair Murray .& Со, Lut the 
latter adoptéd them and made them their 
own. J. K, Bose did so, though he had taken 
ср the position that ke was not a pariy 
to the. contrast under whieh that arbitration 
was held and had nothing to do with it, 
An award was made on the 27th November 
1919 in “favour of Messrs D, L. Millar & 
Co, by whieh Messrs. Sinclair Murray & 
Co., were directed to pay Hs. 9,625 ard 
eostas, Messrs, Sinelair Murray & Оо, 
elaimed ‘that amount from J. К Bose, and 
at the end of January last took .steps to 
refer their claim to arbitration. The suit 
was filed on the 2nd February thie year, 
ard I hold, therefoze, that at the time when 
the suit was eommeneed, Messrs, Sinclair 
Murray & Co, were, and still remain, ready 
and willing to do all things necessary for. 
the proper eonduet of the arbitration. 1t 
bas been urged that the order now asked 
for should not be made in the applicants’ 
favour in view of their attitude, firet, heaauge 
they now suggest that they were merely 
brokers though the two eontrasts were 
i Mr. Bleunt in his affidavit 
treats his firm's claim as if it were almost 


a matter of eourse by reason of Messze., | 


Sinelair Murray & Co. being merely brokers 
in the tranzastions, This view I do nct 
agree with. The two eontrasts are entirely 
distinet, and Меғегә, Sinelair Murray & 
Oo. are named as prineipals in eash, An. 
other ground urged is that Messrs, Sinslair 
Murray & Oo. sre bound by what they 
put’ forward at the arbitration between 
Merers, D. L. Millar & Оо. and themselves 
and they eannot now  resile from what 
they then caid. That is а matter whish J. 
K. Bose san urge before the arbitrators 
aud one whieh the arbitrators should eonsider, - 
Were this all that I had to eonsider, I 
might have been disposed to refuse this 
order, bat I sannot ignore the plaintifi'a 
attitude, In view of the fast that J, K. 
Bose was réady enough to make submission 
for Messrs, Sinelair Murray & Со, to plaea 
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before the arbitratora when he was not 
direstly involved, while аз anon as he was 
fasad with a referense he filed a anit to 
avoid it, I.do not think he ia entitled to 
& vary great deal of sonsideration. 
auit, moreover.is one of those woiah have 
besome more frequent of late in this Court 
and are filed in order to віз arbitration 
proseedings, The sonduet of в plaintiff to 
such snit is, therefore, a material fastor in 
ecusidering whether or not he should be 
allowed to prceeed with it, 

Having regard to all the oeirsumstanses 
to the faet that the appliaant has complied 
with the section, an order to stay the snit 
will Бө made in terms of the prayer of the 
petition with sosts. { 

Messrs. Jackson, Н. D. Bose and. M, N. Bose, 
for the Apvellant. ` 

Sir A. Ohaudhuri and Mr, 
the Respordente.- 


JUDGMENT. 


Моокавзев, Асте, О. J.—This is an appeal 
from the judgment of Mr. Justíse Buskland 
on an application under seation 19. of the 
: Indian Arbitration Aot, 1899, for stay of a 
anit, . . 

It appesras that on the 3rd July 1919, 
ihe appellant, J. K. Bose, sold sertain goods 
to the rerpondents, Sinelair Murray & Co. 
On the same date, there was a sala of the 
identieal gooda: by Sinelair Murray & Оо. to 
D.'L. Millar & Oo. Subsequently, disputes 
arose between Sinslair Murray & Oo. and 
D, L, Millar & Oo, with the resolt that 
thera was a referenes to arbitration in terms 
of ‘the arbitration elause sontained in the 
eontrast between thoss parties. This refer- 
ense resulted in an award for a large sum of 
money in favour of D. L. Millar & Oo. against 
Sinolair Murray & Co. Sinelair Marray & Co. 
therenpon claimed to resover from J. K. 
Bose the sum whieh they had bsen made 
liable to pay.to D, L. Millar & Oo. On 
this J. К. Bose instituted the present anit 
for resovery of a sum of Hs. 1,590 from 
Sinslair Murray & Co. Sinslair Murray & 
Oo, then applied under section 19 of the 
. Arbitration Aot to stay the suit. 

Mr, Justices Buskland states in his judg- 
ment that towards the end of January 1919, 
Sinslair Murray & Оо, took steps to refer 
their. elgim against J. К. Base to arbitration, 
and that thereupon, on the 22nd February, 
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the present enit was instituted by J. K. 
Bose against Sinslair Murray & Оо, This, 
&uparenily, was a mistake, At the timo 
when the suit was instituted by J K. Bose 
against Sinolair Murray & Co. по referanss 
had been made by the latter to the Bengal 
Chamber of Commerce Arbitration Tribunal 
in terms of the arbitration slause sontained 
in the sontract between them. That olause 
was in these terms: "Any dispute arising on 
or out of this sontract shall ba referred to the 
arbitration of tha Bangal Ohamber of Qom- 
merse under its rules applisable for the time 
being for desision, aud such desision shall bs 
aesepted as final and binding on both the 
parties to this sontraet." The objest ap- 
parently is to foras J, К. Bose to have rasourse 
to the arbitration elause, Mr.  Jnstiea 
Buekland has held that under the oireum- 
stanses of the вале the snit should be stayed. 
We ага of opinion that this order sannot ba 
supported, 

Sestion 19 of the Indian Arbiration Aat 
provides that "whereany party бов submis» 
sion t» whieh thia Aot applies, or any 
person elaiming under him, commenses апу 
legal proesedings against any other party 
tə the submission, or any person elaiming 
under him, in respoatof any matter agreed 
to be referred, any party to sush legal 
proseedings may, at any time after appear- 
anos aud before filing a written statemsnt 
or taking any other steps in the prossad. 
iuga, apply to the Оопсё to stay the pro. 
seedings...” Consequently, before an order 
сап Ье made under sestion 19, it must ba 
established that the snit has been instituted 
in respset of 5 matter agreed to ba referred, 
We have read tho plaint іп the suit 
instituted by J. K. Bose: and, in view of 
the order whish we propose to make, wa 
shall not dissuss its terms. We need опу 
observe at the present siage*tha* from tha 
plaint it is by no means slear that the 
elaim of Hs. 1,500 relates to a matter 
agreed to ba referred. Thatit is essential 
that the slaim should relaie to a matter 
agreed to be referrsd, is established by tha 
dasision of the House of Lords in Thonas & 
Оо. Lim teà v. Portsea Steamship Company 
Limited (1). It is wall settled by a long 
series of aises that the Court will refuse 
a stay, where the astinn eommenaed relates 
‚ (1) (1912) App. Cas. 1; 105 L. T, 257; 55 S, J. 616; 
12 Asp. M. 0. 23; 49 So, І, В, 628, 
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to matters outside the submission ; Smith v, 
Allen (2), Daunt v. Lazard (3), Lawson v. Wal- 
lasey Local Board (4), Swiney v. Ballymena(5), 
Workman v. Belfast Harbour Commissioners (5), 


"We further find that Sinelair Murray & Оо. : 


did not apply to tbe Court to sompel J. K. 
Bose to give further partienlars, so that 
it might be aseertained what was the real 
basis of the вапве of веќіоп alleged by 
J. К. Bose against them, They did not 
do so, it is said, beeause they apprebend- 
ed that sueh attempt on their part might 
be treated as equivalent to taking a step 
in the  proeeedings and might thereby 
disqualify them from - having the benefit 
of sestion 19. The appellants have argued 
that the apprehension was really ground- 
less and that mere request to be further 
' informed of the matter alleged against the 
respondents eould not sonstitnte a step in 
the proseedings. But we need not disouss 
whether sush apprehension was or was not 
well founded in view of the observations in Ives 
v. Willans (7) and whether the respon dent 
would have been affected by the desision in 
Parker Gaines & Оо. v. Turpin (8). This mueh 
is olear that there is no reason why, for the 
purposes of sestion 19, the Court should not 
eompel J, К, Bose to give further partisulare, 
so as to enable the Court to determine, 
whether the slaim of Hs. 1,500 вап be treated 
ав a matter agreed to be referred under the 
sontrast between J, К, Bose and Sinelair 
Murray & Co. In these sironmstanses, it is 
impossible for us to uphold the order of Mr, 
Justice Buskland. 

The result is that the sppsal is allowed, 
the order made by Mr. Justice Backland set 
aside and the matter remitted to him in order 
that be may resonsider it and determine, 
after taking such steps as he may consider 
neoessary to aseertain from the plaintiff the 
basis of his claim against Siuelair Murray 
& Co., whether $n -order should or should 
not be made under seotion 19 of the Indian 
Arbitration Ast, 


(2) (1862) 8 F. & F. 156, 

(8) (1868; 27 L. J, Ex. 309; 114 В. В. 1055. 

(4) (1883) 11 Q. B. D. 279; 52 L.J. Q. В, 302; 47 
L. T. 625. 

(Б) (1888) 23 L. R, Ir. 122. 

(6) (1899) 2 Ir. B. 284; 4 Tr. L. В.-788. 

(7) (1894) 2 Ch. 478; 63 L. J. Ch. 521; 7 R. 243; 70 
p. T. 674; 42 W. В. 483. 

(8) (1918) 1 K. B, 368; 671, J. K. B. 257; 118 L, 
346; 62 5, J. 881, 
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The eosts of this appeal will be eosts in the 
proceedings. 

The hearing of this matter will be expedit-. 
ed'as far as praetieable. 

FrETOHER, J.—I agree. 

P. N. 


„Appeal allowed ; 
Oase remitted. 


ALLAHABAD HIGH COURT. 
Отт. Reviston No. 1 оғ 1921. 
Marsh 27, 1922. 

Present—Mr. Justice Walsh and 
Mr, Justiee Stuart. 
Seth. BITHAL DAS-—-A»PPLIOANT. 
tersus 
JIWAN RAM AND OTHERS ÜPPOSITE . 
PARTIES. 

Execution—Deposit of decretal amount—Application 
for refund by sons of decree-holder —Notice to decree. 
holder~Hx parte order— Payment to sons—Decree- 
holder's application for refund —Procedure, 


A deoree-holder applied for restoration of certain 
sums of money deposited in satisfaction of the 
decree and paid to his sons under an ез parte 
order affer notice to decree-holder. The Oourt 
took security from the sons for the repayment of 
the money and ordered the decree-holder to file 
a suit within three months to have his title 
declared : 

Held, that the Court had noauthority to direct the 
decree-holder to file а suit nor had it authority to . 
take security for the return of the money and that 
the application of the decree-holder should have 
been treated as an application to set aside the ex 
parte order against him, [p. 745, cols, 1 & 2.] 


Civil revision against an order of the Sub- 
ordinate Judge, Aligarh, dated the Ist 
September 1920. 


Mr, Uma Shankar Baipai, for the Appli- 
eant, 

Dr. Katlas Nath Katju and Hon'ble . Mr. 
N. P. Asthana, for the Opposite Parties. 


JUDGMENT.—The applisant, Seth Bithal 
Dae, has two sons, Jiwan Ram апа Jagan- 
nath. We have it that a mortgage-deed 
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was exesuted’ in favour of Bithal Das and- 


his three brothers and thatin a subsequent 
partition the rights under the mortgage- 
deed were assigned to Bithal Das and 
& brother ealled Kanhaiya Lal; that sub- 
sequently a suit was brovght upon the 
mortgage-deed and a desree obtained, half 
the benefits of whish aserusd to Kanhaiya 
Lal's heirs and half to Bithal Das, Sub- 
sequently, & sum was paid into Court in 
satisfaetion of the whole desree, Half of 
that sum has been taken away by the heirs 
of Kanhaiya Lal, and we are in no way 
sonserned with that. With regard to the 
remaining half, the present dispute has arisen. 
Jiwan Ram eame into Court requesting that 
1-6th of the deeretal amount in the hands cf 
the Court should be paid to him, Jagannath 
eame later and requested that 1.6th should 
be paid toàhim. Their father, Bithal Das, 
states that he sent many telegrama of protest, 
but that he was not aware of the date 
when the applisations of his sons would 
come on for bearing, The sons’ applications 
were heard, Bithal Das being ab:ent and 
unrepresented. Tha Court found that the 
notise whish had been issued to him waa 
refused by him, ard decided the applica- 
tions «ez ратів against him, The order 
was that 1-6th of the amount in question 
»honld be paid to Jiwan Ram and 1-tth 
to Jagaprath. Disbursemect was made 
ascordicgly. Then Bithal Das eame into 
Court with an applisation that his sors 
should be made to refund the money on 
the ground that he had reeeivad no noties 
and that they were not entitled to the 
money. The learned  Sabordinate Judge 
took sesurity from them for repayment of 
the amount whish they had reseived, and 
dirested Bithal Das фә institute a suit 
within three months to have his title to 
the amount deslared, lf he did not institute 
this suit, the security filed by the sons 
was to be deelared eanselled, This is the 
matter whish has some before us in revision. 
We agreethat the learned Subordinate Judge 
had no authority to pass these orders, He 
had no authority to direst Bithal Das to file 
a suit and he had no authority to take sesurity 
for the return of the money. The appli. 
sation of Bithal Dis was somewhat unfor. 
tunately worded but the applisation should 
have been dismissed, опіазз the ez ратів 
order against Bithal Das was sat aside. 
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The applieation sould be read as an appli. 
sation to set aside the eg parte order. Now 
thie ia how the ease stands, If Bithal Das 
really refused  notise, we see no reason 
why the previous orders diresting disburse- 
ment to Jiwan Ram and Jagannath shonld 
be interferad with. Bat if Bithal Das did 
nob ressive notise, these orders would be 
automafieally set aside, andthe Court asa 
Oourt of exesution would determine the 
matter upon its merits, and would either 
pay the money. jointly or separately as the 
merits of the ease required, For the above 
reasons, wa set aside the order demanding 
seeurity and the order direeting Bithal 
Das to file a suit, and we send the 
ease bask to the learned Subordinate 
Judge or his snesessor to hear the sase 
out as ап application to set aside 
the ex ратів order against Bithal Das, 
and after determining that matter, to pass 
on to such other astion as his desision may : 
render nesessary. In the eireumstanoes of 
the ease we direst the parties fo bear their 
own возів. 


J. P. & N, H. 


Order set asids; 
Oase sent back. 


OALOUTTA HIGH OOURT. 
APPEAL FAROS Oxtainal Decrer NO, 311 
or 1919. 
February 16, 1921. 
Present : —Justias Sir Asutosh Mookerjse, KT., 
and Mr. Justiae Buekland. 
W. J. REES—DEPFZNDANT— 
APPELLANT 
versus 
JOHN YOUNG—Pz e — 
REaPONDENT. 
Negligence —Collision —Suit for. damages — Weighing 
ef conflicting evidence ~Appellate Court, duty of. 
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A:Uourb of Appeal should, in order to reverse the 
decision of the Court below upon a point where 
there is a conflict of testimony, not merely entertain 
doubts whether the decision below is right but be 
convinced that itis wrong. Lp. 748, col. l | 

Although the parties to a cause are entitled, as 
well on questions of fact as өп questions of law, to 
demand the decision of the Court of Appeal, and 
that’ Court cannot excuse itself from the task of 
weighing conflicting evidence and drawing its 
own inferences and conciusions, it should always 
bear in mind in deciding a point on which there is 
conflict of oral testimony that it has neither 
seen nor heard the witnesses and should conse- 


quently make due allowance in this respect. (pe 


748, cola. 1 & 2.) 


Appeal against the decree of the Sabordi- 
nate Judge, Sesond Court, Burdwan, dated 
the-xOth September 1919, 


Babua Dwarka Nath — Ohucxerbutty and 
Mritunjoy Ohatteriee, tor the Appellant. 


"Mr, Langford James end Babu Amb kapada 
Ohaudhuri, for the Respondent. 


JUDGMENT, 


Moorersez, J.—This is an appaal by the 
defendant in a suit for damages. The plaint. 
iff is a Blast Farnase keepor in the Bengal 
Iron and Steel Oo; the defendant ів 
a Superintendent of Collieries. Oa the 
night of the 9th Desember 1915 the 
plaintiff was proseeding on his motor sysle 
from Asansol to Kulti along the Grand 
‘Trunk Road, the defendant was driving his 
motor sar in the opposite direction, The 
sar and tbe sysle sollided with the result 
‘that the eysle was damagad and the plaint- 
.iff sustained severe injuries. He was 
* detainod in hospital for a aoneiderable time 
‘and hasbesome maimed and disfigured for 
life. The plaintiff asserts that tho collision 
‘was due to the neglizense of the defexdant 
‘and elaims*Ra; 10,534 as damages. The 
substanee of the case for the plaintiff is 
sət out in the third and fourth paragraphs 
of the plaint filed on the 6th August 1917, 
where it is alleged that while the plaintiff 
, waa proeeeding on his motor syole along 
ithe left side of the rosd, he saw two 
motor ears eoming at в great speed from 
the opposite direstion cone behind the other, 
that the plaintiff pacssd the first motor 
tar. whereupon the defendant who was driving 
his car. juet behind the first sar, without 
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any warning and contrary tothe rules of 
ths road, suddenly and negligently swerved 
out at a high and dangerous pass to the 
right in crderío pass the first ear, with the 
resuli tha& his sar dashed into the eyele 
cf the plaintiff. The ease for the defendant 
is set out in the asventh paragraph of his 
written statement filed on the lsi Ostober 
1917, in which it is etated that he had 
passed the ear ia front (which wae driven 
by oue Mr, Gibson) as also ‘another 
gentleman (one Mr. Hall) who was eoming 
in a motor sycle evidently in the same 
direetion as the plaintiff, and that tbere- 
after the plaintiff ran into and ecllided 
with his ear. The defendant states that 
the diatanae between Mr. Gibaon!'s ear and 
Mr. Halls eyole was 100 ft: and that 
between Mr. Hall’s вувіе and the plaintiff's 
cycle was 300 ft. Не further adds that 
at the moment of oollision, he was pro. 
ceeding by his left side of the road, 
leaving more than half the width of the 
road for vehisle» coming from the opposite 
direstion to pass, In the Sth paragraph 
of the written statement, the defendant 
alleges that on enquiry he learnt that 
the plaintiff had eonsumel a quantity of 
spirits at a refreshment room at Asansol 
whieh made him negligent, reskless and 
confused, and asoounted for his "suddenly 
running into the ваг, The  respestive 
allegations, it may be observed, had been 
formulatsd by the parties in the source 
of eorrespondenas antasadent to the snit,” 
namely, оо the 19th May 1917, on behalf 
of the plaintiff and the 19th June 1917, 
on behalf of the defendant. The Sub- 
ordinate Judge has found that the sollision 
was brought about by negligense on the 
pari ofthe defendant. He has dishelisved 
the story that the plaintiff wae under the 
influence of liquor, and, unable to eontrol 
himself, dashed into the sar of the defendant, 
He hes also accepted the plaintiff's story 
that the aesident happened at the time 
when the defendant was trying to pass 
Mr. Gibson’a oar. The Sabordinate Judge 
has accordingly desresd the suit, holding, 
аз regards the measure of damages that 
the amount alsimsd was not unreasonable. 
On the prasont appeal the judgment of 
the Sabordinats Jadga his bsen attasked 
оп ‘the ground that his  eonslusions are 
not- supporied by the evidenea on- the 
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resord and that he has in fast given the 
plaintiff a deeree on' a theory insovsistent 
with the ease made in the plaint., It has not 
been disputed on behalf of the respondent 
that, as pointed out by Lord Westbury in 
Eshen Ohunder Singh v. Shamachurun Bhutto 
(1) and resently affirmed by Sir Lawrence 
- JeBkibs in Malrasu Lakshmi Venkayyamma 
Row v. Venkatadri Appa Row (2),itisabsolutely 
nesessary that the determinations in a eause 
should be founded upon a sase either to be 
found in the pleadings or involved in or 
eorsistent with the ease thereby made. The 
fundamental prineiple that the plaintiff 
eannot be permitted to follow a line of 
atttek whieh the defendant had no opportu- 
nity to meet is of spesial importance in 
collision eases, where the assident happens 
very often in anentirely unexpested manner 
and in an extremely short spaes of time, 
thus rendering an acsurate observation of 
the elements of the inoident diffüinli in 
the highest degree. In this .olasa of 
eases, 16 bas sonseqcently been eonsidered 
spesially neeessary that the plaintiff, in 
framing his statement of elaim, should set 
out the eirsumstanses of the collision, во 
far as they are known to him, with elearnces 
and aesuraey to enable his adversary to know 
the ease he has to meet; he shonid also state 
in speeifis terms the particular aats of negli- 
gense which, according to him, caused the 
sollision [вве the observation of Lord Chelme- 
ford in Alice (The) and Rostta (The) (2).] We 
eonsequently to  sonsider, whether tke 
aesident took plase in the manner desaribed 
in the plaint. 


In the determination of this question, we 
must remember that aesording to the plaintiff 
he was glwsys on his proper side, of the 
road; the defendant did not serionsly obal- 
lengé this, but asserted that the plaintiff was 
во intoxieated that he lost all eontrol over 
himself and ran into the «ar, This theory 
has.been negatived by the Subordinate 


(0 11 M. I. A. 7; 6 W.R. P.0. 57; 2 Ind, Jur, 
(х. а.) 87; 2 Sar. Р. О. J. 209; 20 Е. R, 3. 
12) 59 Ind, Cas. 767; 40 M. L. J.144; 19 A Т. Ј, 


97;88 O. L. J. 17 ; 13. L. W. 256; (1921) M. W. N. 
77,29 M. L. T. 164; 25 О, W. N.654; 23 Bom, L. R. 
713 (P. C.). 

(8) 1868) 2 Р. О, 214; 5 Moore P,O. (м. s.) 209; 
88 {, J, Adm, 20; 19 L, T, 763; 16 E, В. 5:8, - 
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Judge, and, in my opinion, no aolid foundation 
was laid for it in the evidenos, Immediately 
after the accident, a madieal man was оп the 
spot ; no snggestion was made to him by the 
defendant that the plaintiff was intoxisated; 
and the information subsequently a:lleeted 
with mush assidaity from the refreshment 
room is entirely ineonclusive. In this Oonrt, 
no endeavour has baen made to sontrovert 
the aonelusion of ths Sabordinate Jadga on 
this point. The position sonrequently is that 
the assertion of tha plaintiff that he was on 
the proper side of the road prastisally re- 
mains uneontradisted, while the only theory 
suggested why һә should have run into the 
ear of the defendant has eompletely broken 
down. We pass оп naxt to the ease of the 
defendant. Admittedly, there was another 
6ir‘in front of his ваг; he did swerve out of 
what was his proper trask with a view to get 
in front of that баг; to this extent, he did 
violate the rule of the road, Hə is thus 
eonstrainaed to take up the position that 
he suasessfully passed the ear in front 
acd managed to wet again on the proper 


side of the road before the assident 
had happened. The burden of estab- 
lishing this assertion liea primarily on 
him, If this allegation is not proved, the 


aosident is explained. Upon the question, 
whether he had astually passed the oar in 
front of him and re-gained the proper side of 
the road, the evidenoo is sorfliating, The 
plaintiff asserts that the first sar passed Lim 
guile safely and the sesond ear, evidently 
with the objest of pissing the first oar, 
swerved out ofita way, thereby oatehing him 
just when he had passed the first oar. His 
ptatemont is quite praecise and he adds that 
when the rear ear strusk him, some portion of 
it caught his right thigh and some other por- 
tion eaught bis right leg below the knee, 
Mr. Hall first onmo up to him, after the 
assident, and the plaintiff is definit» that both 
the sars had passed Mr, Hall before the 
easident. This description is borne out by 
Mr, Hall. Ho states that he and the plaintiff 
lefi the refreshment room together, but oute 
side the station he went abead Не then wait. 
ed for the plaintiff to oome up to him and was 
abent 100 ft. to . 50 fi. off from the plass of 
acsident, He saw the two cars pass him, and 
immediately after the second ear had pasted 
him, it swerved to the right, evidently with 


'. - the intention of overtaking and passing the 
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firat sar.. At that time, the plaintiff was 
approaching from the opposite direstion, He 
then dessribes how the plaintiff strusk the 
side of the sescnd sar as the position of the 
seaond sar did not give the plaintiff room 
enough to pass. The witness substantially 
adhered to this deseription even after a severe 
eross-examination. I see no reason to 
distrust the testimony of Mr, Hall and there 
isnodonbt that he sould see how things 
happened inthe bright moon light as it was 
the night of the full moon. On the other 
hand, the defendant asserted that be had 
passed the sar in front of him and had 
reaehed the proper side of the road before the 
&esident happened, and in this version he was 
supported by his wife who was with him in the 
ear, There is thus a elear sonfliet of testimony 
upon this, the fundamental point in the базе, 
The Subordinate Judge has acsepted the 
version given by the plaintiff. I am unable 
to say that the story narrated by the defendant 
shonld have been preferred: it is to my 
mind plain that his estimate of the distances 
between the cars and the cyales and the 
speeds of the two ears is inasenrate. The 
same remark applies to the evidense of 
Mr, Gibson. .This is presisely the elass of 
sases. where a Court of Appeal should, as 
Lord Kingsdown said in Bland v. Ross (4), 
in order to reverse the decision of the 
Court below upon a point of this dea. 
eription, not merely entertain doubts whether 
the decision below ів right but be sonvineed 
that it is wrcung. The same view has been 
emphasised by the Judieisl Committee in later 
eollision eases : Alice (The) and Princess Alice 
(The) (5), Tasmania (The) (6), Rivers Steam 
Navigation Oo. Lid. v. Hathor Steamship Оо, 
Limited (7), No doubt, as was observed in 


Glannibanta (The) (8), the partiss to the sause. 


are entitled, as well on questiona of fast. as 
on questions of law, to demand the desision 
. 


(4) (1860) 14 Moore P. C. 210 at p. 285; 15 E. R, 
284; 184 R. R. 43; Lush 224, 

(5) (1868) 2 P, ©, 245; 28 L.J. Adm. 5; 19 L.T. 
618; 17 W. R. 209; 5 Moore P, C. 'x, в.) 383; 16 E. B. 


KC (1890) 15 А. 0. 223; 63 1. T. 16 Asp. M. C. 


р; 35 Ind, Cas, 198; 20 О. W. N. 1022; (1918) 1 
M. W. N, 446; 81 M. L. J, 159; 4 L. W. 176 (P, C.). 

(8) (1878) 1 P, D, 283; 34 L, T. 934, 24 W, R. 1083; 
8 Авр, M, О, 889, 
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of the Court of Appeal, and that.Court eannot. 
exeuse itself from the task. of weighing eon- 
fisting evidenee and drawing its own infer- 
enees and sonolusions, though it should 
always bear in mind in desiding a point on 
whish there is a sonfliet of oral testimony 
that it has neither.seen nor heard the wit. 
nesses and should sonsequently make. due 
allwanse in this respest. In the present 
вазе, we have the sardinal fast. that. the. 
dsfendant at one staga took his sar , to the. 
wrong side of the road whieh would inevit- 
ably lead to an aesident if another vehisle 
same from the opposite direstion before the 
ear sould be taken again to the proper side. 
of the road. That the sar of the defendant. 
did astnally get back to the proper side has 
поб, assording to the Subordinate Judge, 
besn established by the evidenae, and.] do 
not sse adequate grounds to dissent from this. 
sonelasion. 


I may add that the Subordinate Judga prop. 
erlg deslinedtodraw any inferense adverse to 
the plaintiff merely from the position in whieh 
he.was found lying on the road immediately 
after the acsident. It is manifestly impos. 
sible to re-conatrust, even in imagination and 
with any approash-to авоцгвоу, the’ eondi. 
tions under whieh the sollision took. plase, 
solely from the position in which опе of the 
ocoupants of the eyele or ваг is found ‘after 
the aseident, that pceition is the resultant of 
a number of fastors. whieh are absolutely 
unknown in the ease before ua. I hold 
aesordingly, in eonsurrenee with the Court 
below, that the assident was due to the пед. 
l'genee of the defendant. 


As regards the quantum of damages, no 
eonslusive reasons have been assigned in 
support of the sontention that the assessment 
has been exeessive; it is eertainly neither 
perverse nor based upon в missonception -of 
the faets of the ease, 


The result is that the appeal must be. 
dismissed with eosts. 


BvcktAND, J.—On the 9th December 1916 
the plaintiff had been spending the evening 
at Asansol, and at about 11Р, м. he left to 
return to Kalti, a plass abont ten miles away 
where he lived, A Mr, Hall assompanied 
him, and they both rode motor oysles. The 
defendant and his wife and ahild, and a 


. Mr, Gibson and his wife, bad bsen spending . 


e 
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the same evening at the house of a Mr, 
Mackay whish lies off the road from Asansol 
along whieh the plaintiff had to travel. 
Shortly after 11 Р, м., Mr. Maekay’s guests 
left his house in two motor oars, the Rees 
being’in one and the Gibsons in another. 
Very soon after, they had turned into the 
main road they passed Mr. Hall, who was in 
front of the plaintiff and was standing by the 
side of the road waiting for the plaintiff ‘to 
overtake him. This the plaintiff never did, 
for within a very short time of the ears 
passing Mr. Hall the plaintiff's motor.syale 
and the defendant’s ear aollided, with the 
result that the plaintiff was thrown on the 
road and sustained severe injuries, his motor 
eyele also being eonsiderably damaged, The 
plaintiff brought the suit, whieh bas resulted 
in this appeal, for damages which he has 
suffered in  eonscquense of the collisicn 
whieb he says was due to the negligenae of 
defendant. 


The plaintiff's sase is that he had passed 
one of the ears when the other, which was 
oseupied by the defendant, swerved out 
into the rcad in order to pass the first car 

. and in so-doing collided with his motor. cycle 
which waa on its proper- side of the road, 


The defendant's ease is that he had already 
passed the other ear, in pursuanse of some- 
thing that was said before the ears left 
Mr Maokay’s house, and that his osr was 
leading. He denies that he swerved at all 
and says that “for some reason,” as he 
puts it in one of his letters, the plaintiff 
turned into his car, whish ha says was on his 
own side of the road, ] 


On the eaces as presented by the parties 
there is, therefore, a direst sonflist of evidence 
as to (1) whioh of the ears was leading, (2) 
the position in the road of the defendant's 
sar, (3) whether the plaintiff turned into the 
defendant'a ear, 

„ТЬе Subordinate Judge has found that the 
&esident was due to the negligense of the 
defendant. His findings as to the relative 
positions of the two ears are not elear, but 
he does not aesapt the allegations of the 
defendant and his witnesses as to the defend- 
ant’s ear having passed the other and being 
200 or 300 feet ahead. Не has found that 

‘the assident happened to the south of the 
sentre of the road, whieh means that the 
"defendant's ear was not in its proper traek 
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` allowing the other ear to pass, 
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atthe time of the collision. This finding also 
impliedly negatives the defendant's «age that 
In effest the 
Fubordinste Judge has aesepted the evidence 
of the plaintiff and rejeoted that of the 
defendant and of his witnesses. 

The plaintiff's aseount of the ineident is 
contained ір a very few lines of his evidence. 
He said :—'"When the two motors approached 
me, the first ear passed me quite safely and 
ihe second ear, evidently with the objest of 
passing the first sar,swerved out of its way, 
and eaught me justas I had got past the 
first ear . . . . As I pasced the frst 
ear the rear car same across the . road 
evidently with the intention of passing 
the first sar. Bot when the rear sar 
struck me, some portion of the rear: ear 
eaught my right thigb, some other portion 
of the oar caught my right leg below the 
knee. This knooked me on to the side of 
the sar whish went past.” 

l do not propose to examine in detail 
the eviden«e of the defendant and of hia 
witness, Gibson, as to their positions at 
the time of th6 assident, The Subordinate 
Judge has not aseepted it and I am not 
prepared to say that he cught to hava 


done so, They both, however, say that 
when Gibson passed the seene of the 
aesident he was going very slowly; he 


himself says be “was simply erawling 
slong, " while the defendant says, Gibson's 
speed was 4 cr 5 miles an hour, Gibson 
further says that he did not see how the 
accident happened. I find it quite impossible 
to reconaile these statements with the sare 
that the defendant had passed Gibson some 
wey further baek and that the ears were 
proeesding at a distanse of 2C0 or 300 
feet apart, at в normal speed, both on 
their right side of the rosg when the 
eollision oseurred. Were those the faata 
Mr. Gibson must have seen, if not tha 
acsident, at least the plaintiff lying in tha 
road where he had fallen. Nor із his 
slowing down to 4 or 5 miles an hour in 
those sirenmstanees explained. On the 
other hand, the redused speed would be 
explained if it was for the’ purpose of 
If this is tha 
explanation, then it follows that the sollision 
took plass either as the defendant's sar had 
jast passed the other, or as it was passing, or 
ав it was on the point of passing, The plaintiff 


© true. 
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says he had passed the firat car whan һе 
other oar swerved and the collision took 
plaso, Whish of the other two alterns- 
tives represents the faeta із not, in my 
opinion, very important. It is clear both 
on the evidence and on the findings of 
the Snbordinate Judge that the sesond ear 
waa very near, and so near, in my view 
of the evidence, that the defendant in try- 
ing to pass the first ear without satisfying 
himself that the rcad was elear and that 
he sonld get by, vas guilty of negligance 
whieh resulted in the collision. 

The Subordidate Judge has some to 
his sonelusion prinsipally on ths evidence 
of the witnesses other than Mr. Hall, 
whore statements, be says, he has not muoh 
referred to, for, he has been aesueed of 
having instigated the plaintiff in bringing 

the enit, He does not say that he haa 
' any reascn for not believing Mr. Hall, and 
though his disregard of that gentleman’s 
evidenoe emphasises his eonviotion of the 
truth of the plaintifi’s evidense, I think 
he has erred оп the sidaof cxeessive sau- 
tion in not taking more into assount what 
Mr. Hall said about the, ossurrence. Mr, 
Hall appears at tho time to have expressed 
an opinion adverse to the defendant, but 
that ia not unnatural if his evidence is 
Beyond: that there is nothing in 
: tbe evidence to justify the acsusation to 
whieh the Subordinate Judge refere, even 
. if that is a justifisation, Mr. Hall, besides 
: the partier, was the only person who saw 
the aecident. It was a moonlight night 
and he was at a short distanee away. 
Jrrespestive of the estimates of the distance 
given by witnesses, this is proved by the 
- faet that after the collision the defendant 
pulled up about 20 feet off from where 
. it oseurred, spoke а few words to his 
wife and ren baek to where the plaintiff 
was lying and found Mr. Hall already there 
attending tothe plaintiff. Mr. Hall’s state- 
ment as to the eollision is that the дага 
passed him ; then he says:— "immediately 
Bfter the second ear passed me it swerved 
to its right evidently with the intention of 
overtaking and passing the first ear 
. plaintiff was  approashing .', 

when be was about in a 
line with the first ear the second баг evi- 
dently seeing that the road was not elear 
attempted to’ get behind the first ear again 


a * . 
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but as he was so near tke first car that 
at the time of swerving to the right he 
sould not get bask to his left side of the 
road and did nst give Mr, Young room 
to pass.’ This is anintelligible assount of 
the ossurrenes aorroborating the plaintiff 
and I see no reason for not sesepting- if. 
This asecunt is also sorroborated by the 
defendant’s statement of damage done to his 
ват. The Sobordinate Judge bas not assept- 
ed the statements of the cefendant and 
of Mr. Gibson as to the defendant's ear 
having gone ahead before reashing the 
plaso where Мг, Hall was standing. Not 
orly is this finding supported by the evidense 
of Mr. Hail but the evidensea generally 
supports the argument advanced on behalf 
of the respondent that it was on assount 
of Mr. Hall being on the road that the 
defendant did not overtake and pass Mr, 
Gibson earlier, bat waited till the ears 
were elear of Mr. Hall. 

A great deal has bsen made on behalf of 
the appellant of the position in the road in 
whish the plaintiff was found to ba lying 
after- the  sollision, It has been argued 
that аз he lay prastieally on the osntre line 
of the road the defendant's ear must have 
been on its proper side or it would have: run 
over him. I find it impossible to draw 
any inferenee from this, The oolliding 
vshislea were approashing each other at a 
spaed aggregating batween 30 and 40 
miles an hour, the plaintiff must hava baen 
thrown violently from his machine, eontact 
with the ear projeeted him in another 
direstion. How is it possible to say after 
he had bsen thus thrown about that the 
place where he same to rest gives any 
precisa indisation of his position before he 
was subjected to these foraes Р 

Though it has not been seontended on 
appeal, and the point has very properly 
been abandoned, that the plaintiff was under 
the inflnense of aleoholie stimulant on the 
oesasion in question, I wish to say a word 
with regard to the matter. The Subordinate 
Judge has found that the suggestion is 
without any basis, Not only do I agree 
with this finding but the suggestion ought 
never to have been put forward. It is in 
evidences that the very day after the 
acsident the defendant made enquiries at 
Messrs, Kellner and Oo,’s refreahment-room 
at Asanaol, yat ho said nothing in his letter 
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of the 19th June abont the plaintiff being the 
worse for liquor, Oa the ossasion of the acei- 
dent a Dr. Tomb was prezent and attended to 
the plaintiff, but he was not ealled to support 
this suggestion. Yet the eherge wes 
made, in the written 
the lat Ostober 1917 and persisted in when 
the plaintiff was eross-examined, though 
the defendant and his advisers must have 
known that there was not a word of truth 
in it. Sueh eharges, irresponsibly made, 
may do insaleulable harm, and they should 
be finally laid to rest. 

On the question of damages, I ean only 
say that I think that, sonsidering the 
plaintiff's injuries, the pain and suffering, 
whioh he underwent, at one time his life 
was said to be in danger, his slaim. is 
extremely moderate, and that I know of no 
reason for reducing them even by the 
smallest coin of the realm, . 

I agree that this appeal Bhould be dis. 
miesed with costs. 

N.H, К 
Appeal dismissed. 


ALLAHABAD AIGH COURT. 
Exgourton Fiksr APPEAL No. 325 OF 1920. 
Maroh 16; 1922. 

Present ;— Mr, Justica Walsh and 

Mr. Justice Ry ves. А 
Musammat MUHAMMADI BEGUM 
AND ANOTHER—JUDGXENT DESTOES 
—OBIJEOTORE— ÁPPELLANTS 

j versus 

Musammat UMDA BEGUM AND AFTER HER 

pratH Musammat AFSAR JAHAN BEGUM 
AND OT2ERS— DEgCagE- HOLDEES— 
RESPONDEFTS. ' 

Euecution applicution—Notice to judgment-debtor 
Failure to appear—Decrsion, ex parte—Objection, 
that application was time-barred, whether maintain- 
able. 


; Where notice ,of an &splication for execution is 
issued to the judgment.debtor to appear on а given 
date to decide whether or not the application was 
barred by time and he fails to appear and the point 
is decided against him, kis failure to oppose the 
application precludes him afterwards in r ising that 
objection, not on the ground of res judicata but upon 
' the ground of a decision in the very litigation’ upon 

the same application, 5 
4 
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ШєвепМїоп first appeal from a deeree of the 
Subordinaso Judge, Bijoor at Moradabad, 


- dated the 13th September 1920, 


Dr. S. M. Sulaiman and Mr, S. Abu Ali 
for the Appellants, | 

Dr. 9. №, Sen. and Mr. Ajudhta ^ Nath, for 
the Respondents, ' 

JUDGMENT.—This is an appeal in exe- 
eution proseedinge. А deoree was obtained 
as long ago as the 15th of September 
1913 by the respondent, Musammai Отба 
Bagum (the widow of a Muhammadan 
gentleman), against her eo widow, step-son 
and -step daugbter. Various applisations 
were made until we eome down to the 
present application which was filed on the 
Ist of August 1919. The оза reported 
that this applisation was time-barred 
Thereupon the Oourt issued notiee to the 
parties to appear on в given date to deeide . 
whether or not the applieation was barred 
by limitation. On the date fixed no one 
appeared on behalf of the judgment-debtora 
and the Court held that the application waa 
within time. This was on the 12th of 
January 1920. Thereupon attashment 
issued, and on the tth of April 1920 the 
judgment debtors  tcok objection to the 
attachment on the ground, among others 
that the application for execution Wa 
time-barred. The Court below held, on the 
evidense, that the notise to the judgment. 
debtors to appear on the 12th of Januar 
1920, kad been duly served on them and 
held that.as they had not objeated, the 
order of the Court aoneluded the matter 
and it was nó longer open to the judgment. 
debtors to eontest this desision exoept b 
way cf appeal. This is the point raised d 
appeal before us. We find on the evidenee 
thet the judgment-debtora Һай nmotise.t 
appsar on the 12th January 1920, and. that 
they knew that tke issue then® to be deeid 
ed by the Oourt was the question of limita. 
tion. That being so we think that their 
failure to oppose the applieation then pr 
eludes them afterwards, Itis nota Queis. 
in our opinion, ef res judicata at all. 16 ao 
& desision in the very litigation upon the 
ваше applisation. Inour opinion the ap E i 
fails and is dismissed with sosta inslndin, 
ix this Court fees on the higher soale. "E 


nr? Apreul dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL PROM OBIGINAL Dgorge 
No. 71 or 1919. 

Marsh 24, 1920. 
Fretent;—Mr, Justice Rishardson 
' and Justise Sir Syed Shamsul 
,Huds, Кт, 

JOGENDRA NATH OHAKRABARTY 
— Derenpant No, I—APPELLANT 
067848 
DINKAR RAM KRISHNA OHETTEL 
Рим, AND NAGENDRA NATH 
OHARRABARTY —DzrENDANT 
No. 2— RESPONDENTS, 


Limitation Act (IX of 1908), Sch. I, Arts. 69, 60—' 


Buit'to recover money cept with defendant— Demand, 
what is—Request for money on account, whether 
constitutes demand. 


The plaintiff from time to time entrusted money 


with the defendants who’ were to hold the same for. 


safe custody, and by way of deposit they were at 
liberty, if-they thought it safe and on their own 


responsibility and risk, to lend the money to others | 


and,in case they did so, they were to pay acertain 
sum to the plaintiff as interest on the money во 
lent: The money was payable on demand, The 

laintiff on several occasions wrote letters to the 
defendants for payment and finally addressed a 
letter through his Solicitor demanding the entire 
amount in deposit with the defendants. In a suit 
by the plaintiff brought within three years from the 
date of the Solicitor’s letter for the recovery of the 
money due from the defendants: 

Held, (1) that the suit was governed not by 
Article 59 but by Article 60 of Schedule I to the 
Limitation Act and was not barred by limitation; 
Lp. 754, col. 2.] de 

(2, that the relation between the plaintiff and the 
defendants was not that of a lender and a borrower, 
that the defendants did not take the money for their 
own benefit and did not agree to pay interest on it 
themselves ; [p. 764, col. 2. | 

(8) that before the Solicitor's letter there were no 
demands properly so-called but only requests for 


money on account and limitation, therefore, did not - 


pun from those dates. p.754, col 2,, 
Article 50 of the First Schedule to the Limitation 


Act is not limited in its application to claims against - 


"bankers only, [р 764, col. 2.] 


Appeal against в desree of the Additional 
‘Subordinate Judge, Howrah in Hooghly, 


dated the 23th of November 1918. 
Babus Ham Ohunder Maumdar, Nagendra 


Nath Ghose and Sisir Kumar Ghosal, for the 


Appellant. . 
Babus Dwarka Nath Ohukerbutiy and 
Karunamoy Ghose, for the Respondente, 


JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiff against the 


defendants Nos. 1 and 2 to resover а sum 
of Rs. 19,918-7.0 aesording to the aesonnt 
given in the sehedule annexed to the plaint, 
The defendants sre brothers living in joint- 
mess, the defendant; No. | being the eldest 
member of the joint family. The plaint:ff' 
oase is this: In the year 1896, he sama 
to a plase ealled Fuleswar where the 
defendants were  earrying. on business. 
The plaintiff gradually during his stay at 
Faleawar beeame very friendly with the 
defendants and mutual sonfidenae scon grew 
up. From time to time, from the year 
1899, he' entrusted money with the defend: 
ants and up to the year 19083, the total 
amount entrusted to them сате пр to, 
Вз. 6,700, The terms agreed upon between 
the parties ага said to have been these: 
The defendants were to keep the money 
entrusted io bem for safe custody ; thoy 
ware at liberty to employ the same in 
their money-lending business upon their 
own responsibility; the money so employed 
was to. sarry interest at Re. 1.4 0 per oent. 
per mensem and the rest of the money 
was to remain with the defendants as 
deposit and would carry no interes!; interest 
was to be ealeulated with quarterly rests; . 
and the money was payable on demand, 
The plaintiff says that from time to time 
he reseived about Rs, 1,400 from the. 


'defendants, that subsequently the rate of 


interest was modified and redueed to 12 
annas per cent, per mensem .and that, 
aesording to the agresment between Ње 
parties, the total amount due to the plaint- 
iff now is the sum olaimed in the plaint. 
The defendants deny. everything exeept 
the fast that in 1896 tha plaintiff and 
the defendant No. 1 eame to know eash 
other. The plaintiff has filed a number 
of letters purporting to have been written 
by the defendant No, 1 and also aweounta 
submitted to him by that defendant from 
time to time. If these letters are genuine, 
they fully make out the ease of the plaintiff 
and show that the defenee isa dishononr- 
able one. "The asesount, Exhibit 4 (a), and 
other ‘accounts ‘show that interest and 
eompound ` interest were  esloulated at 
the rate elaimed in the plaint. That 
sompotnd interest was agreed ‘upon, also 
appears from the letter. Exhibit 4, ‘in 
-whish ~Jogendra, the defendant. No. 1, says: 
"it becomes quite hard and impossible tq 
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realiz3 sompound interest of the 'monsy 
from them” that is, the debtors. The 
faat that interest was paysble on money 
lent to others aud not on monsy that 


remained in deposit with the defendants . 


is also proved by the assounts whish 
show that the defendants divided the 
вевоцоёа under two heads—one was aalled 
the deposit aesount and the other the 
assount of the money. lending transastion, and 
that while interest was saleulated on money 
lent but no interest was salenlated on money 
that, remained in deposit, These lettera 
aud возопоёѕ - exhibited in the ease, if 
genuine, prove the plaintiff's ease to the. 
hilt. The only question of fast that. we 
have to sonsider is, whether these letters 
and aesounts are genuine or not. The 
plaintiff - -had aonaiderable diffiaulty in prov- 
ing -his ease as ha is a stranger to the 
plasa where the fransastion took place, 
being а resident of the Fendatory State 
of Maurbhanj. The defendants are men 
of some inflyenea in the losality. The 
plaintiff fully satisfied the: learned Sab- 
ordinate Judge by tha evidenss of some 
of his witnessos that these letters were 
written either by or on behalf of the 
- defendants, The letters .purpor6 to be 
signed by Jogendra, the defendant No. 1, 
but it appears that only Exhibit 2. bears 
his genuine signature, 16 is proved, though 
denied by the defendants themselves, that 
the aseounts and the body of the letters 
were mostly written by Jotindra, the son. 
af the defendant No, 2, and that the 
signatures, though Puer purport to be of 
the defendant No. 1, are really ir. the 
handwriting of the defendant No. 2. Only. 
-as regards Exhibit 2, it has been shown 
that the signature is of the defendant No. 1, 
It seems to-us, even if the other letters , 
were signed not by Jogendra but by his 


hrother, that they were signed on behalf. 


of Jogendra, the defendant No. 1 and at 
his instanee. The learned Subordinate 
dudge bas disbelieved the defenee and the 


evidenee of the defendants, and we see no, 


-reagon to, differ from his view. There 


seems to be no reason why the story told 


by the plaintiff from the witness-box 
should not be believed in its entirely, It 
is diffeult to imagine that the plaintiff, 
who ів 8 sirürger ќо the plese, should 
`- baye soneceted a falco oase and forged s 
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serios of-lettərs and aesounts to support 
it. The defendants say that they are at 
enmity with a man named Anukul and 
that it was at his instaneo that the 
plaintiff instituted this false suit against 
them, although his real debtor was the 
said Anuknl and not the defendants, The 
plaintiff swears that he reesived the letters 
from time to time and ‘that he replied ta 
them, Some of these lettera themselvas 
show: that they were written in reply to 
plaintiff's own: letters. There seems to be 
very ‘little room for doubt that the 
. plaintiff reseived these letters and that 
they were written, if not by the defendant 
No. 1, at least, at his instante, Even 
the letter, Exhibit 2, whieh as the learned 
Subordinate Јаде has found bears the 
signature of the defendant No, І, shows that 
the defendants had вбтёезропдепга with 
the plaintiff. In that ‘letter, Jogendra 
acknowledgas the reeaipt of a letter from 
the plaintiff and he says that he waa 
trying his best to sesure money but eould 
not say how far he would suesead, That 
letter alone is suffisient to show that 
Jogendra’s allegation that he ‘had had no 
dealings with the plaintiff at all, is false, 
In our opibiopn, the letters are genuine, 
and so also the assounts that have been 
filed by the plaintiff, j 

It has, however, been  eontended that 
the learned Subordinate Judge has nof 
believed the plaintiff in so far as the ease 
against the defendant No. 2 is eoncerned, 
and that we should not believe him 
altogether. This is not quite  eorrest. 
The learned Subordinate Judge has refused 
to pass a desree against the defendant 
No. 2 on grounds whish do not appear to 
us. to be quite sound, He saya: “An 
attempt is made to sharga hjm (that is, 
the defendant No. 2) with liability on 
the allegation that the brothers were joint in 
mess and property and.that they had joint 
money-lending business and a joint karbar 
in paddy. It is true that the brothers 
are joint in mess and that the ancestral 
property is joint. There is nothing to show 
that they had a joint money-lending business 
or that the defendant No. 2 had any interest 
in the paddy business.” The elaim of the 
plaintiff was not depsndent on the brothers 
aarrying on any joint business, His ease wag 
that his deali&gs were with both the brother, 
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and, on that basic, he claimed a desree 
against both cf them. It ie, however, not 
nesestary lo go into the matter further as 
there ів no oross-appeal against that part of 
the decree of the Subordinate Judge whish 

: ekonerates the defendant No. 2 from liability. 
Tbe: finding of the Subordinate Judge dces 
not affest the substantial truth of story told 
by the plaintiff. 

‘It has next been argued that the plaintiff 
is not entitled to any interest after the year 
1910, Itis urged that the stipulation for 
the pay ment of interest was only with 
reference to the sumsthat were lent ont to 
others, and that there is nothing io ehow that 
after the year 1910, any money WAS so lent, 
This sontention,in our opinion, isnot sound. 
The aceount of 1910 shows that there was no 
nioney left im deposit with tha 
and that the whole. money. had been lent out to 

others. 


their knowledge and the onus to prove that 
fást was cn the defendants under zeotion 
166 of the Evidenee Aet and .they have 
failed to diteharge that оров, It was next 
"urged that the plointifi’s 8016 was barred by 
limitation under Avtiele 60 of the Limita. 
tion Aot: The learned-Vakil for ibe appel- 


Jant, has eontended that. several demards. 


were made by the plaintiff and that if time 
id ealeulated їтст the dates of any of these 
‘dbmanda, the suit not having been instituted 
“within three years of any of these dates 
"must be-held to be barred, : M any demand 
was made, it шовё have been made by letters 


witten by tbe plaintiff to the defendants, The‘ 


deferdants deny that they reseived any letters, 
That denial is, no doubt, false, 


that if they had been prodused they would 
have gone egainst them, Tha plaintiff dcea 
riot admit that he made any demand such as is 
contemplated in Artiele 60 of the Limitation: 
Aet exeept one made on the ZOth January 
1216 when his Solicitor wrote а letter to the: 
defendants demanding from thema sum of 
. Re. 18,5£0 whieh was said to be due up to the 
énd of Deéember 1515, . Caleulated from the 
date of the letters the enib ів in time, Plainte 
iff, no donbt, speaks of other demands but it 
Appears that those were not demands properly 
Bo called but only requests fcr money on 
соор, i nowhere appears that before the 


defendants : 


If at ару time after 1910 any money. 
"eüme baek into the hands of the defendante, ` 
ibat was a matter which wasspesially within - 


They have. 
not produeed the letters and the inference is: 


Solisitor’s letter the plaintif had demanded the 
whole of the morey that.was dne to him. In 
that view, of the case if Article 60 applies, 
the slaim is not barred by limitation. It 
has, however, been arguei that Arti. 
ele 60 has no applieation to this ease, 
that the money paid to the deferdants was 
not at all a deposit and that thé ease is 
governed by Article 59 of the Limitation 
Aet. That Artiole refers to money lent under 
an egreemnet that it shall be payable on 
demand. Itis argued that this was raally 
money lent to tbe defendants. We do not 
take that view. The relations between tke 
plaintiff and the defendants was not that cf а 
lender and a borrower, The defendants did 
not take the money for their own benefit 
and did not agree to pay interest on it them- 
selves. The nature of the arrangement 
already set ont was this: The deferdants 
Nos. 1 ard 2 were to hold the money for 
safe custody; and by way of deposit they were 
at liberty, if they thought it eafe and. on 
their own responsibility and rick, to lend the 
money to others and that, in eace they did во, 
they were to рву a вегівіп sum to the plaint- 
iff as interest on the morey so lent 
presumably after realizing suah interest from- 
the debtors. It has, howeyer, been urgéd : 
that Artiele GU only applies to eases where 
money is depos.ted with Barkers and reliance 
is placed on the deeision of this Court in tha 
ease of Jshur Ohunder Bheduri: ү. Jibuu 
Кита bibi (1). That was-a oace of 
money deposited with a firm of Bankers 
and Artieie CO was held to apply. That ease 
is not an authority for the proposition that 
that Artiele is limited in its appliestion to 
slaims against Bankers only. This view is 
supported by the deseision of the Madras 
High Оошё in the ‘ease of Subramanian 
Ohetivar v. Eadiresan Ohaittor (2), where 
it was held that under. Article 6U of the 
Limitation Ast money left in the bands of a 
trader who is not a Banker will be a deposit 
in eirsumstances sneh as -would make it 
money of a austomer where the depositee isa 
Banker and thatthe word "deposit" in that 
Artiole is uced in a non-legal sense, ~ In our. 
opinion, therefore, it is not Artiele 59 but 


` (1) 16 C, 25; 8 Ind Deo. (х. в) 17. 
(2) 82 Ind. Cas, 965; 89 M. 168}; 8 L.W. 168-80 
DM, L: J, 240,10 M, E. T. 129; (1216), 1 à, Wi М, 186, 
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Article 60 that. applies to the present sase ` 
воі the plaintiff's suit is not barred by 
limitation, '. уе 

‘As regards the question of interest, the . 
` learned Subordinata Jadge has--held that 
there are no grounds for interfering with the 
agreement b3tween the parties; aad in that 
' view we йге, 
the intergst was rather high, it afterwards ` 
eame tó-he redused to 12 aunss per sant, por 
, Month and that cannot be said to bea bigh 
rate of interest. It is nota ease where the 
defendants ware under any nesessity to take’ 
the monéy from the plaintiff, Thore is no 
ease ofany undue inflaenee. Very likely the 
defendants found‘ it profitable to invest 
-tho plaintiff's money. That being ao, they 
are boand by the eontraat whieh they ontered 
into with the plaintiff, 

We aseordingly affirm the desision of the 
learned Subordinate Jadge and dismiss the 
&ppéal with ooste, ' 

‚ RtogaRD30N, J.— I agree, f ; 
BOX. ` mg 


Appeal dismtessd, > 


Although in-the beginning -. 
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the sale.deed it was-specitically stated: that the 
vendee was to redeem the mortgage and а specific 
sum was left in deposit with ‘him for the purpose, 


: This sum was to inelude the principal and interest 


as well as- any amount spent by the mortgagee 
and interest thereon, and the vendee undertook to 
ba responsible for. any. sum.in excess of the sum 
left in his hands Plaintiff sued to redeem the 
mortgage on payment of principal and interest: 

-Held, (1) that the covenant in the mort- 
gage-deed coupled with the subsequent conduct of 
the mortgagors left no doubt that the re-construc- 
tion of the house took place with the assent of 
mortgagors: {р 757, col, 1.] : 

(2; that, therefore, the plaintiff could not, redeem 
the house without paying .to. the .mortgagco the 
cost of re-construction of the house Гр, 758, col. 1.] 


Sasani appsal from a  deerea cf the 
Additional ‘Distrist Judge, Gajranwala at 
Sialkot, dated the 106: February 1917, 
varying that of the Sabordinate Judge, Firat 
Olasz, Gajrauwala, dated the 26th апе 
19.6, "ar 
Dr. Nani Lal, for the Appellant. 

Dr. @. 0, Narang, for the Respondents, 


.JUDGMENT,— Gáasita Singh and Kalu, 
on the 8th Ostober 190), mortgaged a half 
share of a house bélonging to them to Devi 
Ditta Mal, for Rs, 900. R3. 700 of this was 
to sarry intorestat Ңз. 0 10.0 per oant. par 
mensem, фе, 75 рат aent, per annum and іп- 
torest оп the remaining R3. 200 was to be set 


` offagainst the rant of the house mortgaged, 


The mortgage-deed eontainel the following 


. LAHORE HIGH COURT. 
Booxp Civit AP2EAL No. 744 or 1917, 
: | Ostober 21, 1921. 
Present :— Mr. Justice Broadway and 
' `. Mr. Juatiee Abdul Qadir, 
^. KIRPA RAM —Vawpre— PLAINTIYF— 
"ES APPELLANT 
EE versus à 
JOWANDA MAL—Devexpanr— Moatasces 
AND GHASITA SINGH anp, orgegs— 


` Deverpanta— Мовтолоовв – Вв РонрЕвтв, . 
` Mortgage—Redemption—Improvements—Liability of 
mortgagor, ` i 


SA : ў 
„А morigage-deed provided for the payment of 
costs with interest of re-building the mortgaged. 
house incase the mortgagee chose to re build it, 
Shortly after the execution: of the. mortgage, the 
mortgagors vacated the mortgaged house at the 
request of the mortgagee, as the latter wanted-to ‹ 
. pull it down and re-build it The mortgagee then- 
pulled down the huse and ‘constructed a double. © 
storied . building in'its stead Subseqaently, the 


. “mortgagor sold the house боо plainsiff,and-in'; 


elause :— : À | 
‚"ЖКїатсЬ shikast resht wa lipat hamare Zim» 
та hat, “Agar muriahin kharch karega to 
shamil sar $ rehn, mat sud ba sharah bala 
Фегелдв. Agar muriohin nao  ixmir karega 
to ham zar £ lagat, mat sud be sharah bala bar 
waqt faggul rehn de.enge," 2 
- Subscqaent to the mortgage, the mortgages 
pulled dowü' the building after egieting the 
mortgagors therefrom, ` and "conatrueted a 
double-stóried building in ita stedd. This waa 
done under the impression that the mortgages 
deed aontained a provision authorising tha 


. re-building of the house. 


. Oa the 4th November 1913 the morigagora 
sold the house, as it then stood, 1, е, stood 
re-built, to Kirpa Ram, for Rs. 2,0 `, In 
this sale deed it was speeifioally stated that 
the vandes was-to redeem the mortgage in 
favour of Davi Ditta Mal, and в sum of 
Rs. 1,700 was left in deposit with the -vendee 
for the purpose: This sum was to iccladg 


av” 
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ihe prineipal and interest as well as any 
amount spent by the mortgagee and interest 
thereon, and the vendee undertook to be 
responsible for any sum in exeass of the 
Rs. 1,700. 

On the 23rd Оона 1915, Kirpa Ram, 
vendee, brosght a suit for redemption elaim- 
ing to be entitled to redeem the mortgage 
on payment of Hs, 1,372 8.0 and asking for 
the issue of a perpetual injunetion to the 
effest that the defendant mortgagee should 
remove his materials from the site of the 
house, on the ground that the mortgagee 
was nct eompetent to build the house in'the 
way he had built it. The original mortgagee 
_was then dead, and his son eontested the suit 
_tlaiming to be entitled to be’ reimbursed all 
sums expended by ihe mortgagee in son- 
neslion with the re building of the house as 
well ав tbe principal and interest thereon, 
and alaimed а saw of Re. 7,027 8 0 in all 


before he could be made to surrender posses _ 


. sion, The Trial Court granted the plaintiff 
a deeree for possession by redemption eon. 
ditional on his paying a som of Hs. 5,000 to 
the defendant-mortgagee within six months 
from the date of the deeree. The elaim for 
perpetual injunetion was dismissed. The 
sum of Rs. 5,0C0 was made np as under :— 





Rs. 
Prineipal mortgage money .. 900 
Interest on Rs, 700 at Re. 0-100 per 
cent, per mensem to date of institu- 
tion of snit we 470 
‘Cost of re building the house .. 2,600" 
Interest at Re, 0 10. Oper cent. per men- 
eem, after a deduction of Ra, 370, 
beipg the insreased rental value of 
the.re.bnflt house, fora period of 
eigth yeara' w+ 1,280 
Rs, 5,000 


даа this deeree both parties preferred 
appeals tothe Distriet Judge, the plaintiff 
elaiming to have the smount reduced and 
the defendant elaiming to be entitled to а 
larger cum, The Distriet Judge same tc the 


eonelusion that although under (he mortgage- 


deed no power of re eonsirnetion had been 
sonferred, sueh s power had aetually been 
resognised, He also held that the ргіпзіріев · 


_ enupeinted in gestiqn. 72 of the Transfer of . 
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Property Aet eould not -be invoked by the 
defendant mortgages in the eireumsianees 
ofthe ease, He held further that the eon- 
dust of the mortgagors.clearly showed that 
the improvements whish had been made had 
been &o made with the assent of the mort. 
gagors. 


request of the mortgagee in order to ensble 
the mortgagee to demolish the existing 
building and re-build the present. one, and 
further their failure to raise any objeetion or 
take any action to the sonduet of the mort- 
gageein demolishing and re-building and 


finally the sale by them of the re-built bonee - 


to the plaintiff five years after the house had 
been built and the absenee in the deed of sale 
óf any aeseriion that the house had been 


This sonduet may briefly be sum- · · 
-marised as their vaoating the premises at the 


re built without sarction or against their. 


wisbes or had in any way been unauthor’zed. 
He then examined the ‘question as to tha 


astual amount expended by tha mortgagee .. 


and eame to the 'eonelusion that the figure 
fixed on by the Trial Court, v/z, Rs. 2,500 wea 
eorrest, ‘He further "eonsidered that the 
deduetion of Re, 370, on assount .of an 
inereared rental value resulting from the 
improyements was поё warranted. The 
deeree of the Trial Court was, therefore, 
modified by the addition of this Rs, 570 ta 
the sum of Rs. 5,000 fixed by the Firat 
Court, 1 

Against this appellate deeree Kirpa Ram 
hss come up to thia Court in second appeal 
shallerging the finding of the Distriet Judge; 
and the defendant: mortgagee bas filed erors- 
objeeticns, urder Order ХИТ, rule 22, 
through Dr. G, O. Narang, in whish it is 
urged that interest should have been 
allowed to date of redemption and not to 
date of suit, and further that the eost of 
re-building had been wrongly fixed by the- 
First Court, 


Dr. Nand Lal eontended that the learned 


Distrist Judge erred in holding that the 
demolition and re building had been sarried- 


‘ont with the assent of the mortgagors, . 


He has dwelt аё some length on gestiona ` 
68 and 72 of the Transfer of Property Aet, 
bnt we do not consider it nesessary to 
diseuss all his argumente, as, in our opinion, 
the eonstruetion ёо be plaeed оп the mort. 


gage-deed is that .plased on it by the. 


It seems to ua 
the mortgage:deed... 


learned Distriet Judge. 
that the parties to 
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ғ pearly eontemplated the possibility of the 
premises being demolished and re-built and 
that besause of that a stipulation was 


`. entered in the deed itself to the effect that 


in the event of the-mortgages eresting. 
any new building the sost thereof, to- 
gether with interest at the stipulated rate, 
would be payabie at the time. of redemp- 
tion, This sovenant  oeoupled with the 
faet that the mortgagors vasated the pre- 
mises, soon after the mortgage-deed was 
exeented, at the instanee of the mortgagee, 
in order that be might demolish the exist- 
ing building and build & new one on the 
Bite without any protest on their behalf, 
renders it impossible to doubt that the 
‘premises were re-built. with the assent of 
- the mortgagora, This view is farther forti- 
‚ fied by the provision in the deed of sale 
. in favour of Kirpa Ram by the mortgagors 
, in. whieh the mortgagcrs very sarefully 
+ -provided for the payment of aby slaims by 
. the mortgagee for improvements made by 
him, and the fixing of а definite sum, 
namely, Rs. 1,70) for whieh alone the 
mortgagora were held liable. We, there- 
fore, agree with the learned Distriot Judge 
in holding that the improvements were made 
with the assent of the mortgagors, 

In this view of the eas» it is unnegsssary 
for us to dissuss Nathu Piraji v. Umed nal 
Gadumal (1) and Narayana у. Ohengalamma 
(2), aited by Mr, Nand ‘Lil. Wa would 
note that Arunachella Oheiti v. Sithayt Amm:l . 
(4), referred to by Mr. Nand Lal, was dis 
sented from .by the Allahabad High 
Ooart in Rahumatullah Beg v. Yusaaf Alt (4), 
вой, in our opinion, the Madras authority 
goes too far. Wa would also refer to- 
Shepard v. Jones (5), in whieh it was held 
that a mortgagee is entitled to ba re paid 
bis expenditure so far as it has inereased 
the value of the property mortgaged and. 
in sush ase 16 is immaterial whether the: 
mortgagor had notise of the expenditure, 
_ notise to the mortgagor baing only material 
- when the expenditure is unreasonable, for 


(1) 1 Ind. Сав. 456; 33 B. 36; 10 Bom. L, В. 768, 
(2) 10 M. 1; 8 Ind Deo. (м. s.) 751. 

(8) 19 M. 827: 6 Ind, Deo. (N. s.. 033. 

(4) 16 Ind. Cas 685; 10 A. L, J. 121, 

(5) (1882) 21 Ch. D. 469; 47 L. T, 604; 31 W. R.- 
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the purpose of showing that he aequiessed 
in it. In the present ense itis slear that 
the mortgagors had notise of what the 
mortgagee was doing, and that he was 
purporting to act under his mortgage: deed: 
and ан we have held above, the mortgagors 
elearly acquiesced. in the sonduet of tha 
mortgagee. 

Turning now to the amount to whieh tho 
mortgagee is entitled, it has been urged 
that it is nesessary for the mortgagee to 
prove the amount of his expenditure and 
we certainly agree with thia sontention. 
The evidenee on the resord, we are told, 
вопвівів оѓ: то estimates, one prepared on 
behalf of Kirpa Ram and the other on 
bebalf of Jowanda Mal. The former esti- 
mates the sost аё Re. 1,100 and the latter 
estimates it at Ra. 3,500, The Courts be- 
low rote that these estimates sre clearly 
biassed. The Trial Court inspested: the 
premises itself and same to the eonelusion 
that, after allowing & sum of Rs, £00 for 
the materials of the old building, the eost 
of re building, the house ean very fairly he 
fixed at Rs. 2,500. The learned Dis- 
triet Judge. has sonside:ed this to be the 
sorreet estimate and ib sppears to us that 
this is а finding on а question of fast, that 
we, sitting in sesord appeal, are unable to 
interfere, At the same time we wonld note 
that this sum appears to us, in the sir- 
eumstanecg, to be as nearly as may be, the 
eost insurred by the mortgagee, ard we 
hold aesordingly. 

The new building is said to have been 
made come eight years pricr to suit and 
inasmuch as the inereased value of the 
premises would increase its rental value ав 
well we sonsider that the learned Distriet 
Judge was wrong in not dedusting at least 
Re. 570 on that aseount as had been done 
by the Trial Court. e 

Turning now to the eross-objestions there 
is some foree in Dr. Narang’s eontention 
that the interest should be allowed up to 
the date of redemption. At the same time 
i& seems to us that while on the one hand 
the mortgagee ean slaim interest on tbe 
prineipal aniount deereed from the date 


. of guit up to date of redemption, Kirpa 


Bam would be entitled to be given the 
enhareed rental owing to 
ihe improved sondition of tbe mortgaged 
premises, and. after a sareful sonsidexation 
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it reems to us that the: most equitable 
method of dealing , with the ease is the one 
. adopted by. the Courts below, namely, the 
fixing of а lump sum to be paid on re. 
demption, 


. We aceordingly assept this appes] ard 
give the plaintiffs a deeree for redemption 
sonditional on bis paying а sum of Ба, 5,000 
within six months of this date. The oross- 
objestions gre diemissed,, and parties will 
bear their own soats in this Court. I 

E. 


Arpeal accepted. 


QALCUITA HIGH COURT. 
.ApPEAL PROM OslIGINAL Окркв No, 226 
P or 1920, 
July 29, 1921. 
T resent : ~ Justice Sir Asutosh Mookerjee, 
. Kr, and Mr. Jrs'iee Panton. 
BARANASHI KOER—Jsovnement-Destor 
> APPELLANT 
ч ; tfsus t gu 
BHABADEB OHATTERJEE— 
. M EsPOALERNT. 
Mortgage-decree— Personal decree- Date from which 
period of limitation runs— Civil Procedure Code (Act 
СҮ of 1208), s, 48, О. XX, v. 6—Insolvency . of judg- 
‚ ment-debtor— Application by decree-holder to have his 
name entered in list of scheduled creditors—Bar of time, 


whether available after adjudication—Provincial 
Insolvency Act (III of 1£07), s. 24 12). 


j 

Where a mortgage-decreo directs that the avail. 
able proceeds of the sale to ke held thereunder be 
paid in satisfaction of the , decretal debt, but that 
і ө amount due isnot satisfied -by the sale of the 
mortgaged properties, the balance be realised from 
the other property and person of the mortgagor, 
the period of limitaticn applicable runs not from 
the date of the sale of the mortgaged properties, 
but from the date of the decree as fixed by Order 
XX, rule 6, Civil Procedure Code. [р. 758, col 7.]. 

A debt . barred by the Statute of Limitation is not 
provable in bankruptcy proceeding. But the bar of 
time ceases to run ior to further run‘ after adjudica- 
tion—as the offect of the bankruptcy is to vest tho 
property pf the bankrupt in the trustee for ihe 
benefit of the creditors, aud all. personal remedies 
against the bankrupt are also thereafter stayed, 
ip. 78+, col, 1.] 

In bankruptey a debt does not become barred by 
lapse of time if it was not so barred at the com. 
mencement of the bankruptcy. [p 760, col, 1.] 
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. bast Mukher,ee, for the Respondent. 
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Appeal egainat a decision ofthe District 
Jadge, Hugbli, dated ike 9th Jure 1920, 
De. Dwarka Neth Mitter, Babus 
Moho^n Maumdar and khitish 

Ohuckerbuity, for ihe Appellant. 
Babas Mahendra Nath Riyand Baranzihij ` 


Biraj 
Ohunder | 


JUDGMENT.—This is an appeal from’ 
an order made. under sub-section 2 ccf 
sestion 24 of tho Provinaial Insolvency Aet 
of 1907, The éventsantecedent to the order 
may be ғи йу stated, to 

On tke 3rd Ostober 1907 the respondent 
a decree against the aprellart 
in a mortgage tuit. The desree dirested 
that the available prcéeeds of ihe sale ‘to’ 
be keld thereunder be paid in satisfaetion 
of ihe deerefal debt, but that if tke 
amount due to ihe plaintiff was not satis» 
fied by the gale of mortgaged properties, 
the balanse be realised from - the otber 
properly and person cf the ' defendant, 
Tbe desree bas kcen exeeuted and tke 
hypotheeated properties have been sold, Коё 
a large tum is still due under the deerce, 


‚ In the ease of п deorse cf this obaraeter, 


the period of limitation applieable rore 
not frcm the date of the eale of tke 
mortgaged property, but from the date of. 
the deeree as fixed by Order XX, rvle 6, Civil 
Proeedare Ocde; Khulna Loan Oo., Limiled 
v. Jnunendra Nath Eose (1). The same prin. 
eiple must be applied to test ite applie. 
ability cf seetion 48, Oivil Proeedare Ccde; 
whieh provides that where an applisation 
to exesute a deeree (not being a deorece 
granting вп injunetion) bas been médéé, 
ro order for the exeantion of the sima 
deeree «kell Le made upon any  frech 
arrlicaticn pretented after tle expiraticn 
cf twelve years frcm tke date of the deered 
tought to keexeonted, Consequently, inikg 
present євєг, tke icm of 12 years moet 
be taken to ren frcm the 3rd Ostoter 
1907. Ж 

It appears (bat on the 22nd June 1918 
the appellant made an application urdcr 
rection 6 of the Provinsial Insolvensy Aet 
1£07, to be adjudgod an insolvent. The ad. 
jodieation order was msde under gestion 


16 (1) on the 4th April 1919, · The 


(1) 46 Ind, Oas. 436; 22 О, W, N, 145 (Р, 0,),: ` 


- Vel. LEVI] 
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"result . of this  adjudisation order was 


that under sestion 16 (2) the whole of 
the property of the insolvent besama vested 
In the Court and thereafter no sreditor to 
whom the insolvent was indebted in respoot 
- of -any debt proveable under the Act eould, 
during the pendensy of the insolveney 
proeeedings, hava any remedy against the 
property or person of the 
_vespest of the debt or aommenss any suit 
"or other legal proeesdings, except with 
the leave of the Court' and on such terms 
as the Court might impose. Under sestion 
- 16. (4), a similar sonsequense followed in 
.respest of all sush property as might be 
acquired by or devolva on the insolvent 
after the date of the order of adjudieation 
~and before bis discharge. Under sestion 
16 (5), the adjudication order also related 
. bask and took effeet from the date of the 
. presentation of the petition on whieh 16 


-.« was - made, Oa the 21st May 1520. the 


respondent, as judgment-creditor of the 
‘insolvent, applied under seotion 24 to hava 
his name entered in the list of seheduled 
; ereditors, and the applisation was 
on the 9th June 1920. The validity of 
this order is now questioned on the ground 
that on the 21st May 1920, when tho 
. &pplieation under sestion 24 was made, 
~ it had become impossible for the mortgagee 
desree.holder to apply for exesution іп 
, the faao of the provisions of sestion' 43, 
. Oivil Prosedura Code, 
is no room for doubt that this contention 


. has been rightly overruled by the Distriot- 


. Judge. : Е 
; It is well-settled that & debt barred by 
the Statute of Limitation is not provable 
in bankruptey proseedings, This rule was 
. enuneiated by Lord Eldonin Dewdney, Ex 
parte (2) and waa reaffirmed by him in 
Roffey, He parte (3). But it is equally plain 
that the bar of time eeases to run (or to 
farther run) after adjudieation—as the 
effeet of-the  bankraptey is to vest the 
property of the bankrupt in the truates 
for the benefit of the ereditora, and. all 
personal remedies against the bankrupt are 
also thereafter stayed. This prineiple is 
` deduéible from the provisions of the Pro. 


: (2) (1809) 15 Ves. 479; 33 E. В. 835; 149 R. В. 670, 
(8) (1816) 19 Ves, 403, 2 Rose 245; 84 Е, R. 599, 
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granted - 


In our opinion, there - 
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vineial ` Insolvensy Ast, 1907,  whioh 
make it impossible for a ereditor to take 
progaedings in exeeution after the adjadisa- 
tion order has been made ani during the 
pendenay of the  insolvensy  proseesdings. 
Тое rule has bsen resognised and applied 
in England in eases of high authority. 
In Ross, Ez parte; Oeles, In та (4) this prineiple 
was enuneiated by Vise-Chansellor Laaeh ; on 
appeal against hia order, Lord Lyndhurst 


` observed that the effast of the eommission 


in bankruptey elearly is to vest the prop. 
erty in tha assignee for the benefit of 
the creditors ; thay ave, therefore, in fact 
trustees, and it is an admitted rule that 
unless debts are already barrel by the 
Statute of Limitations when the trust is 
eraated, they are not afterwards affeeted by the 
lapis of time. .The question was again raised 
in Lancrster Bankim3 Oorporation, Hx рте, 
Westby, In те (5) where Bacon, О, J., observed 
as follows : “The argument founded on the 
Statute of Limitation a3 an answer to this 
slaim is not tenable for a moment. The 
Statute of Limitation has nothing to do 
with the bankrnptey laws. When a 
bankruptsy ensues, there is an end to 
the operation-of that Statute with referenss 
to debtor and creditor. The debtor's rights 
are established and the  ereditor'a rights 
are established in the bankeuptey and the 
Siatut3 of Limitation has no applieation 
at all to sneh а aase ог ёо tho prinsiples 
by whieh it is governed." This rule has 
bsen resogrizsd in later sasos amongst 
others, in Crosley, In re, Munns v. Burn 
(6), Stock, In re; Amos, Ex parte (7) and 
Oullwict, In ve; Oficial Recsicer, Hx parte 


(8). It may at first sight apoear that 
in Benzon, In re; Bower v. Ohetwynd (9) 
a different view жав indieated, In 
that ease debis were inenrred by the 
bankrupt before his two  bankruptsies 
whiah ossurred in 1890 dud 1899, He 


was ths donee of a goneral testamentary 


(4) (1825) 2 GL & J. 46 and 330. 

45) (1878) 10 Ch. D. 776 at p. 785; 48 L. J. Bk. 89; 
39 L. T, 673; 27 W. В. 292, 

(6) (1887) 35 Ch. D. 268;57 L. T. 208; 35 W.R. 720, 

(7) (1896: 3 Manson 324; 08 L. J. Q. B. 149; 75 L. 
T. 422; 45 W, R. 482, : 

(8: (1913) 1 K. B. $46; 87. Т, J, К. B. 827; 119 T, 
T. 31; B4 T. L В. 343, 

{9 (214) 2 Oh. 63 at p. 7% 851 T. Oh 553; 119 
L.T.933; 21 Maason 8; 53 S J. 135; 3) T. LR, 
436. i 
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‘power of appointment and died in 1911, 
having ‘exereised the. power by his Will 


“but without having obtained his dissharge. 


' applied and that the 


‘The Court held that the Statute of Limitations 
ereditors who had 


: proved in the bankruptey were barred and 


not entitled to be paid out of the appointed 


' fund. ..Obarinell, J., in delivering the judg- 
' ment of the Court, stated that eases were 


quoted beginning with Ross, Hæ parte; Coles, 
In re (4)' whish showed that in the bankruptoy 


. & debt does fot beeome barred by lapse 
. of time if it was not so barred at the 
‘ sommeneement of the bankruptey and of 


' this there ean be no boubt, but this is 
only in the bankruptey, The learned 
Judge.further added as follows: "The 


real diffienlty in the way of the appellanta 
is the well-established rule that if the 
Statute onee begins to run it  sontinues 
to run: whatever happens" No bash 
diffieulty however arises in the ease before 
us beéause in the events whieh have һар» 
pened the Oodrt is not ealled проп to 
make ‘an order for exeeution of the mort- 
gage deeree, Indeed under the provisions 
of the Provinsial Insolveney Aet if sush 
applisation were made it would not have 
been entertained. ‚ Consequently there is 
no question of the applieability of seetion 
48 and the name of the respondent has been 
rightly entered in the list of  seheduled 
ereditors beeause at the time when the 
adjudieation order was" made the deore 
had not beeome barred by limitation шг 
had the right thereunder.beeome extingu. 
ished by the application of the rule 
eontáined' in seetion 48. 

The result .is that the order of the 
Distriot Judge is affirmed and _ this appeal 
dismissed with eosts—one gold mohur, 


BN e 


Appeal dismissed, 
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MADRAS HIGH COURT. 

Олуп, AreEAL No. 67 or 1920, 

: January 1C, 1929. Я 
Present :— Мт, Justiee Oldfield and 
Mr. Justiee Venkatasubba Rao. 

JOSEPH NIOHOLAS-—PrAINTIEF— +. 
APPELLANT S ; 
' vertus А 


М, R. SIVARAMA AIYAR. AND AKOTHER 


—DrFenDanta—B gxPONDFNTS, à 

Damages, suit jor—Civil Procedure Code (Act ү 
of 1408), О. XXXVIII, т, 5—attachment before judg- 
ment, malicious Reasonable and probable cause— 
Malice—Inference— Attachment incomplete, effect of— 
Pleadínge—O mission to state how proceedings termi. 
nated, effect of 

An action lies for the taking out of a malicious’ 
attachment before judgment under Order XXXVIII, 
тшө б, of the Civil Procedure Code, and the party 
aggrieved is entitled to compensation for the injury 
actually sustained even though the attachment was 
not completed. [p.76),c0] 1] ` 

The absence of reasonable and probable cause 
for taking legal action in execution or otherwise 
is itself some evidence from which malice: may be 
inferred. [p. 762, col. 1.] : ; Siu 

Where an attachment before judgment is taken 
out only with the object of securing, for satisfac. 
tion of the plaintiffs debt, money in the possession 
of the defendant, the order must be held to have been 
obtained not only without’ reasonable and-probable 
cause but also without any justification and the latter 
is entitled to substantial damages [p 749, col. .] 

Where the річіпё іп an action for damages for 
illegal attachment fails to setforth how the pro. 
ceedings terminated, the Court may allow it to-be ` 
amended by setting forth the necessary particulars. 
Гр. 763, col. 1.] 

The termination of proceedings in plaintiff's 
favour is essential to sustain an action only.^vhére 
a distinct termination in favour of one party 
or other is possible and not where the proceed. 
ings cannot ‘end by their nature in a judicial 
disposal, as where money is paid to avert the 
process and settlement reported to Court. [р. 78а, 
col, 2.] к 1 

Appeal against a deoree of tbe Court of the 
Subordinate Judge, South Malabar at Calient, 


in Original Suit No. 9 of 1919, ` 


FAOTS appear from the judgment. 

Mr. О. Madhavan Nair (with. him Mr, 
Krishna Menon), for the Appellant.—The 
affidavit in support of the defendante’ appli-- 
eation for attashment before judgment does 
not show any probable eause for taking out 
the prosess, 16 dces not satisfy the require. 
ments of Order XXXVII/, -rule 5, Civil 
Proeedure Code, 1% is only under опы of the 
eonditions mentioned in the rule that the 
writ ean be asked, Тһе. defendant wag 
annoyed at plaintiffs transaction with, the 
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."Nedugandi Bank in supermession of himself. 
, From absence of reasonable -eause malice 
. may be inferred. The only objest of the 
“attachment was. to seoure the money in the 
‚ plaintiff's possession, ‘The plaintiff suffered 
injary beeanse the Amin took ont his 


. elothes though the attachment was not some. 


pleted. 

As the proseedings terminated by payment 
of the amount, it does not affest the plaint- 
iff's right of suit. 

Mr, С. V, Ananthakrishna Iyer, for the 

, Respondents,—There is no oevidense of 
malise, 

The astion is unsustainable beeause the 
attachment was not in faot effested. The 
money was paid and settlement was reported, 
Hama Aiyer v. Govinda Pillai (1). 

The plaint does not state, as- it ought to 
have that, the proseedings terminated in 
plaintiff's favour. 

There were fasts on- whieh ihe defendants 
gould reasonably have applied for attach: 
ment, eg. the exeention of dosuments in 
plaintiff's wife's rame, In any event the 
alaim for Rs. 5,00 and odd is exaessive. 
At least, only eontemptucus damages sould 
be awarded. 

JUDGMENT.- This appeal is against the 

. lower Cours dismissal of the plaintifi’s suit 
. for dameges in eonneetion with tbe defe: d. 
ant’: application forattaehment befcre jadg- 
ment, 
before judgment was ordered by the Dis. 
triet Munsif of Calient on the 10th February 
1919 ard that Ist defendant assompanied 
by an Amin proceeded to the plaintifi’s abop, 
The lower Court has deslt at eonsiderable 
length with what happened there, It is not 
nesessary to repeat its observations on the 
evidenee. We need only say that there is a 
.preponderanee of evidenae, ineluding that of 
ап European Sergeant whom we have no 
reason for distrusting, to the effeet that the 
Amin proeeeded so far as to take ont the 
plaintiff's elothes from the shelves of his 
shop and began to measure them, when the 
plaintiff who had heard by then of what had 
happened paid the amount of the sjaim, 
We, therefore, reject the defendants’ ease on 
this point, that nothing was done towards 
making the attashment at all, It is in 


(1) 82 Ind Cas. 448; 89 M. 952; 80 M, т, 7, 180; 
1916): 1 M, W. N, 156; 3 L. W, 82, 
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respeot of this aetion of the defendants and 
the Amin at their instance’ that plaintiff 
elaims damages. — 

No doubt, there was not, in our opinion, а 
eompleted attachment by seizure of any of 
the plaintiff's property: but that is not 
material. For the slaim, as stated in the 
plaint, is generally in respeet of the seta 
done and not. expressly or exelusively іп 
respeat of a eompleted attash ment; and there 
is, in our opinion, no doubt that the plaint. 
iff may be entitled to sompensation, even 
though the sttashment was not sompleted, 
if, notwithstanding that, he sustained. injury 
by what was astually done, No authority 
has been addused by the defendants to show 
that a completed attsshment із neaessary. 
In Rama Atyer v, Govinda Pillai (1) it was 
held that а mere p:oeuring of an order for 
attachment before judgments did not afford 
a eause of astion for damages. Without 
expressing ару opinion as to the eorreetness 
of eertain parta of that desision, we ean 
distinguish it from the fasts now before us 
on the ground that they inalude reveral aeta 
of the de'endants and the Amin, hy whieh 
injury to the plaintiff has, as we shall show, 
been established. 

That being our sonelusion as to the aetual 
сееотгацве proved, in respeet of which the 
plaintiff slaims, we have now to see whether 
be has established what, aecordipng to the 
authorities, he must establish, that the 
defendants asted maliciously and without 
reseouable and probable eause. Osertain 
heads of proof of this were attempted at 
the trial, for instanoe, the plaintiff's refusal 
to sell to the defendants а pony and Jutka, 
the institution by the defendants of the anit 
in whish this ‘attashment was madein a 
Court whish would not ordinarily exersise 
jurisdistion over the plaintiff and, lastly, the 
fast that the plaintiff had boerowed from 
Bank at 12 per eent. interest 
instead of sontinuing to borrow from the 
defendants as he had done in the past, In 
this Court the pony transaetion has not been 
relied on, Itis not shown that tbe defend. 
ants’ ohoise of the Court in whish they 
brought their suit was in any way unreason- 
able, The plaintiff's resort to the Nedungadi 
Bank instead of tn the defendants for a loan 
is explained by the admitted faet that 
the defendants bad refused to advanee him 
more than they had already done, In thasa 
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sirenmstanses, these items of evidense are 
useless to establish malice, 

This part of the plaintiff'a вазе is, however, 
far better supported with reference to 
Exhibit XV filed by the first defendant in 
order to obtain the eonditional attashment, 
with whieh we are sonserned, sinse the 
allegations in it are, in our opinion, not 
merely unfounded, but sueh as he sould 
not have possibly supposed himself entitled 
to make. The absense of reasonable and 
probable saute for ‘taking legal aation in 
execution or otherwise ie, as was decided by 
the Court of Appeal in Brown v. Hawkes 
(2), some evideroe, from whieh malice may 
be inferred; and we may say at onse, 
that in this oase with referense to the 


surrounding  oircumstanses, we shell be 
prepared to infer it therefrom. The defend. 
ants were proceeding under Order 


XXXVIII, rule 5, Oivil Prosedure Code, ard 
under that provision they had to satisfy the 
Court that the defendant, with intent to 
obsiruet or delay the exesution of the decree 
that might be passed against him, was about 
to dispose of the whole or any part of his 
property, That being the only matter 
whieh they eould legally present to the 
вопвійегаіїоп of the Court to obtain the 
order whieh they desired, it is useless 
for Mr. Ananthakrishna Аіуаг on their 
behalf to represent to us that there were 
other faats available to them, on which tbe'r 
applieation might have been founded and as 
to the truth of whieh there can be no doubt. 
We must eonfine ourselves to what they, in 
faot, had to submit to the Couri, We find 
in paragraph 2 of Exhibit XV that the first 
defendant said, "that tbe defendant besomirg 
aware of thefaet that the aforesaid plaint was 
being prepared, with tho intention of defraud. 
ing the sreditcrs exesuted (to amend the 
Court trafelátion in aesordanse with the 
agreement of the prastitioners before ur) 
dosuments in respest of the properties belong- 
ing to him in the name of his wife and otkers 
and borrowed large amount from the Nedun- 
gadi Bank on mortgage of his properties, 
lfthe defendant receives money and appro- 
priates the ваше and alienates the properties 
as aforesaid, there will be no remedy whatever 
to realise the amount in respest of the deeres 


(2) (1891) 2 Q. В, 718; 61 L. J. Q B. 151; 65 L T 


109,08 J, Ev 828 yi 
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that may be passed against him." The 
substantial allegations here on whieh the 
Oourt was asked t3 asi was that the plaintiff 
on besoming aware of tha -fast that tha 
plaint was being prepared exeoutad dosuments 
in respest of the properties belonging to him 
in the name of his wife, The only matter 
relied on by Mr. Auanthakcishna Aiyar аз іп 
any degree supporting this statement, as it 
stands, is that the plaintiff had in 1916 par. 

ebased some property in his wife'a name 824 
that he had’ subsequently paid for improve. 
ments to it. The only admissible evidense 
of payment for improvaments to the proparty 
is given by plaintiff himself, other evidenee 
baing admittedly hearsay, The sixth de. 
fendant’s witoess, no doubt, speaks to the 
purohase of property by the plaintiff in his 
wife’s name, and it may betrua that he did 
so or that even though he purehased the 
property in his wife's name, it was intended 
to beat his own disposal, That, howevar, 
is absolutely immaterial, besause the charge, 
in eonsequenee of whish the Court was asked 
to pass the order of attachment, wa: that he 
had done this in eonsequenea of hia know- 
ledge that the plaint in the suit was being 
prepared. ‘I'he plaint in the suit was, aesord- 
ing to Exhibit 1I, and that is the earliest 
evidense we have on the point, being pre- 
pared on 8th June 1918, that is, long after 
the only purehase in the plaintiff's wife's 
name, of which we have any information. 
In these eirsumstances, there is nothing to 
justify the allegation in Exhibit XV and it 
was, a8 the plaintiff must have known, elearly 
uotrue, There is also а statement in Exhibit 
XV that plaintiff, in consequence of his know- 
ledge of the preparation of fhe pláint, exeeut: 
ed dosuments in respect of whieh properties 
in the names of others also, although there is 
no evidense whatever and no sort of attempt 
has basn made to justify this, [In these 
sireumstaness, our finding must be that the 
affidavit on which the defendants obtained 
the order of attaohment was not merely given 
in а material partieular without reasonable 
or probable sause buf was also known to 
him to be without any justifisation at all. 

Ав throwihg light on defendants’ eondaet, 
there are, further, their relations with the 
plaintiff. Тав defendants appear to hava 
lent money to the plaintiff for some tims and 
to have been quite unsnesessfal in obtaining 
repayment thereof. It is wnneoessary to 


Vol, LXVI] 
JOREPH NIOROLAS 0, BIVABAHA ALYAR, 


gothrovgh the delaila whieh eppear in the 
oral eyidenee end from sorrespondenes. It 
is elear that the plaintiff was living from 
hand to mouth and not paying debte, until 
he had no alternative but to do so and {hat 
the defendants bad shown very sonsiderable 
forbeararee. The erisis was evidently reash- 
ed just before the snit was brought, because 
the plaintiff suoseeded in borrowing from 
the Nedungadi Bank already referred to at 
12 ‘pec sent, the sum of Rs. 15,000, and be 
even promised to use a portion of this in 
re-paying the defendants, Tho situation then 
was that thedefendants having no alternative, 
‘brought their suit and that they knew that 
there was in the plaintift’s hands a means 
by whioh they sould get catisfastion of their 
debt, if they only eould seanre it. It is a 
fair presumption, which there .is nothing to 
rebut, that the defendants aetnelly did what 
they did іо order to seeure for the satisfastion 
of their own debt the money of whieh the 
plaintiff bad besome possessed, Taking that 
as their motive, and haying regard also to 
the unjustifiable · eharacter of the allegations 
in the ‘affidavit, we have no hésitation in find- 
ing, differing on this point from the lower 


. Oourt, that they acted not merely without | 


"reasonable and probable cause of setting 
the law in motion, but also maliciously, 
Before dealing with the question of 
damages, we єорвійег an argument advaneed 
by Mr. Ananthakrishna Aiyar, that the 
plaintiff had no вапке of action, beeause he 
‘did not allege in hia plaint that the proesed- 
ing, by whieh he was aggrieved, had ended 
in his favour and beeause it never in faet did 
so end,. The faots are that the prosesding or 
the applieation for and the lower Court's воп. 
ditional order of attachment under .Order 
XXXVIIT, rule 5, same to an end, as the 
plaintiff paid the amount of tie defendant's 
elaim and the warrant was returned $n the 
Court with the endorsement by the first de- 
fendant that “the matter of the plaint having 
now been cettled, there ia no nesessity for 
atiaehment.” 16 does not appear from the 
resord what happened to the suit; bat, as the 
amount of the defendants had been paid, it 
either has been or should have bagn diamisaed, 
As regards the failure to mention the result 
of the proesedings in the plaint, it need only 
be said that no objestion was taken with 
veferensa to it at the trial aud that, if suah 
an objsation were pressed before us in appeal, 
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we should meet it by allowing an amendment. 
As regards the more substantial objeotion that 
the proseedings are not shown to have termis 
nated in plsintiff’s favour and that they 
воп not be regarded as having во terminat. 
ed, so lorg as the order for eonditional attash- 
ment was not dissharged at his instanee or 
otherwise, we observe, first, that it would be 
quite useless for him to obtain saeh a dis- 
sbarge, when his sreditor himself had in- 
formed the Oourt, as he did by the endorse. 
ment on Kxhibit XVí and elsewhere, that 
the attashment need not ba рговвебе 1 with, 
beeause the matter had been settled. On 
the broad question whether the termination 
of the proaeedings in the plaintiff's favour 
is essentia], there is, no doubt, abundant . 
authority that itis so; but sush authority is 
applicable only to eases in whieh a distinet 
termination in favour of one party or other 
is possible, and not to a ense tush ‘as 
that before us, in whieh the  proeeed. 
ings eannot end by their nature in any 
judicial disposal and in faet have been 
terminated by an aet of the first defendant 
himself, In support of this distination we 
were referred to Gilding v. Eyre (3) and 
Sleward v. Gromett (4). In the former of 
these cases the faots were very similar to the 
present and the Court dealt partisularly with 
one feature of the aise, the abandonment of 
the proecedings by the ereditor in eonsequenee 
of the payment whish the debtor, plaintiff, 
made in order to obtain his release from 
arrest, holding that nothing arosa in favour of 
the defendant from it. In these eireumstaneon 
the argument founded on the absenae of 
the termination of the proeeedings in the 
plaintif'a favour must fail, : 

We have now to settle what damages 
we shall award, Referenee has already 
been made to the state of the plaintiff's 
eredit and we need not deal with it in 
greater detail. 1t is elear that he found 
it most 013016 to obtain funds at any 
reasonable rate of interest, that thera had 
been other slaims against him in the Courts 
that he had lost his eredif with the 
defendants at least and that it was possi. 
ble for him to borrow elsewhere only at 12 


(8) 1861) 10 O. B. ^x. s.) 592; 31 L. J, 0. Р, 174 
5L T (х.в.) 186 9 W, B. 916; 142 E. R 584 7. Jur 
үн. в.) 1105; 128 В. R. 847, * 

(4) (1859) 70. B. (х. s.) 191; 29 L.J, C. P, 170. 
6 Jur. (N. в,) 776; 141 H. В. 788; 121 R, R, 451, A 


me 


^ $64 


per cent, 
. of value as іо any detriment to his eredit 

or position generally owing to the defendants’ 
aetion, He himself says that sustomers 
did not resort to hia shop, but it is not 
possible to eonnest the falling off in his 
retail eloth trada with the state of his 
eredit. He says again and has addueed some 
evidence that the subseribers to а Ohit Fand 
which he was eondueting began to default 
after this oscurrenee, The Ohit Fand has 
five hundred subseribers, and itis not, in 
our experience, unusual for а proportion 
of the subseribers to sush Obit Funds to 
default. Itis not shown by any evidenee 
: whieh we ean aesept that the default of 
. pome fifty subseribers іа the present 
_ ease is due to what happened on the 10tb 
February 1919. If it had been so, it should 
‘have been easy for the plaintiff to adduse 
much better evidense by calling some of 
the defaulting subseribers or produeing 
. gesounte of the Chit Fund and he bas not 
` done either. Lastly, there is the evidense of an 
apparently respectable gentleman, plaint- 
` $83 fifth’ witness, that the plaintifi’s eredit 
had suffered. He, however, gave no details 
and his’ general aesuranees do not seem to 
us of any affirmative value. In these 
sireumstances, .we are unable to assept the 
` pleintiffs slaim for the large sum of 
` Bs. 5,250 as damages. At the same time, 
we are not prepared to grant only 
temptuous damages, The fasts are, 
the plaintiff was put to annoyanee and no 
doubt to some extent to dishonour by this 
publis employment of soereive processes 
without legitimate neeessity and without 
justification. We think that, in the sireum- 
stances, 
-. gation for sueh mental pain and [loss of 
reputation as he may have sustained. 
' We, thereforg, allow the appeal, set aside 
the lower Oourt's deeree and grant the 
plaintiff a desree for Rs, 50 with  sosts 
thereon thronghont, The plaintiff will pay 
the defendants their eosts throughout, not on 
the whole amount in respeet of whieh the 
. guit. was filed, but, in the eireumstanees of 
the ease, оп Rs. 1,500, 


м, 0. Р. 87. РЛ Appeal allcwed, 
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There is prastieally no -evidenes 


^ —BHjectment, suit for— Plaintiff, 


eon- ` 
that. 


Re, 50 will bea suffisiont sompen- 
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BOMBAY HIGH COURT. 
Өксонр Civin Арриз1 No. 26 or 1921. 
January 31, 1922, 

Present :—Sir Norman Masleod, Kr., Chief 
Justise, and Mr, Justiee Coyajes. 
MAHAMADSAHEB IBRAHIMSAHEB— 

DerenpaNt—APPEeLLaNt 
versus 
TILOKOHAND ABHEEROHAND 
MARW AD |—P taint: FF RESPONDENT. 


Possession under title, continuity of—Presumption 
duty of—Adverse 
possession, 


In в suit for ejectment, it ia for the plaintiff to 
prove possession prior to the dispossession which 
he alleges. If it is proved that he has title, and he 
obtained possession under that title, the 'general 
presumption of law is that possession goes’ with 
title, and unless the defendant shows that he has 
been in possession adversely to the plaintiff for 
more - than twelve years, the plaintiff would be 
entitled to a decree. Гр. 765, col. 1 ] 

Sesond appeal from a desision of the 
Assistant Judge, Sholapur, in Appeal, No, 
145 of 1917, reversing a decree passed: by 
the Joint Sabordinate Jadge at Sholapir, i in. 
Civil] Suit No. 556 of 1916. 

Mr. Gothals (with him Mr. V. У, Bhadkam. 
kar), for the Appellant. 

Mr. P. B. Shingne, for Respondent No. 1. 


JUDGMENT.—The plaintiff filed this 
suit to resover possession of the two ‘open . 
sites described in the plaint, He alleged dis- 
possession by the defendant unlawfally 
about three years prior to the suit, The 
defendant alleged that the plaintiff was not 
the owner of the plaint property ; that he 
had never been in possession or enjoyment 
of it ; thatthe defendant had been in рбввев- 
sion ‘for many years as owner ; that: the 
suit was time barred ; and that. the sause of 
aetion did not aserne in 1918. The main 
issues were : (1) Does tho plaintiff prove that 
the plots in suit were purshased.by him 
at the auetion sale in 1893; and (2) Is it 
proved that the plaintiff wasin possession 
within twelve years before the suit? The 
first issue was found by the Trial Court in 
the affirmative, the sesond, iu the negative, 
The result was thai the mit was dismiss- 
ed. 

In appeal the learned Judge was of opinion 


` that the evidence of the witnesses on both 


sides waa unworthy of credit. But the 
plaintiff having established his title over 
the plaint property, he sould rely upon 
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the presumption that possession gosa with 
the title; There being no eatisfastory 
evidense in rebuttal, the presumption must be 
given effect (0, 

This raises a question whish has often 
been disenseed in these Courts, and even- 
tually it may have to some up for deoision 
before a Fall Beneh, No doubt if the suit 
somes under Artisle 142 of the First Sehedule 
of the Indian Limitation Aet, time begins 
io run from the date of the dispossession, 
but if the plaintiff alleges he ів dispossess- 
ed. within twelve years of the suit, then the 
question must arise, aesording to the sir- 
anmatances of each ease, -how far the plaint. 
iff has eorrestly fixed the date of disposes- 
sion, and how far thé onus lies on ‘the 
defendant to show thatthat date was wrong. 
I may refer to Secretary of State for Ingia 
v. Ohelikini Ram Rao (1) and Kuthali 
Moothavar x. Peringati Kunharankuity (2) 
where their ‘Lordships said on the question 
of thé onus probandi in eases where title has 


been proved : 
' Standing a title in ' À" the alleged 


adverse. poscession ‘of B' muet -have ‘all. 
the qualities cf adequaey, eontinuity and 


exelusiveness  whish should qualify sueh 
adverte possession, But theonus of estab- 
lishing these things is upon the adverte ров. 
gessor, ?! 

:We take it that the general principle 
is, ав -laid down by the Privy Couneil: in 
Rant Hemanta Kumari Debi v, Mahara;a Jaga: 
dindra Nath Roy Bahadur (3), that it is 


for the plaintiff in a suit for ejeetment to. 


prove possession prior to the dispossession 
which be alleges. At the same time, on 
this question of evidence the initial faet 
of the plaintifi’s title eomes to his aid, 
with greater or less 
the sireumstanees established in evidenee, 
Ifitis proved that the plaintiff has title 
and obtained possession under that title, then 
the general presumption of law is that posses. 
sion goes with the title. 


(1) 85 Ind. Cas, 902; 48 I, A. 192; 18 Bom. L, К. 
1007; 31 M. L, J, 324; 29 C. W. N. 1814; (1916) 2 
M, W. N. 224; 89 M. 617; 14 A. ^n J. 1114; 20 M, L, 


T.'435; 4 L, W, 438; 25 C. L, J. 6 a (P. 0.) 
: (2) 63 аа Cas, 451; 43 I, А. 835 at p. d 44 M. 
833; 14 L. W. 720; (1921) М. FA N., 847; ol, 5 
650; 30 M. L. T, 4? (B. С.). 

(3)8 Bom. L. Е. 45; 10 C. N. 63); BALLS, 
833; 1 M, L T. 135; 16 М.Ш. 27% 83 0. 83 (8.0), 


forse sesording to. 


'evidenee that these sites 


In Ganopaii v, Raghunath (4) the plaintiff 
sued to have it deoslared that the land des. 
eribed in the plaint belonged to bim and to 
resover damages from the defendant for 
wrongfully taking possession of it, and for 
possession. The learned Chief Juatise af 
page 717* after referring.to the evidence with 
regard to possession, whieh had been found 
to be unsatisfaetory, said : 

" Upon that finding as to the present stato 
of fasts and having regard to the statement 
of the defendant's father to whish we have 
already referred, we have to consider whom. 
the possession ‘of the vaeant land muat be 
presumed to háve been witb, in the absence 
of direstevidenee. Now itis held in the «asa 
that the title to this land was in tbe 
plaintiff, and it is held that the defendant 


.has made no permanent use of it inconsis- 


tent with its. being the plaintiff's land, 
That being so a ease ‘is made out for 
the applieation of the presumption stated 
by their Lordships of the Privy  Counoil 
in Runes Ram Panday v. Goburdhan Ram 
Fauday (5) that pcessssion goes with title. 
No воцігагу presumption adverse to the 
plaintiff ean, we think, arise from the 
wrongful aets of the defendant's father 
in 1880, whish were promptly repudiated 


by him when he was oharged in the 
Magistrate's Court" 
Now a reference to the map in this 


ease would show that the plaint sites lia 
adjasent to and appurtenant to the shop 
whieh was purehased by the plaintiff to. 


gether with the sites and it oertainly 
would not be neseseary for him to pre. 
Serve evidence that ever sinaa the date 


of his purchase he was in astive possession 
of those open sites. Possession of those 
sites would naturally go with the posses. 
sion of the shop, and when éhe defendant 
asserted his right over the open sites he 
would have to show in the absenee of any 
eeased to ba 
appurtenant to the shop, aud that һе 
had been in possession adversely against 
the owner of the shop, Therefore thia 
is one of those oases in whish the fast 
of the plaintiff'a title eomss to his aid 
with greater foros as far as tha evidenea 
goes with regard to the possession of the 
(4) 4 Ind. Cas. 244; 83 B, 712; 11 Bom L.R. 1087 
(6) 20 W, R. 25 (P. C.). 

*Page of 88 B.—[ Ed.] 
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' open sites, and eliminating all the oral 
evidense on both sides as boeing unsitis- 
faetory, (and onatarally, sonsidering. the 
position of these open sites, and the difisulty 
of proving aetivs ussr, it would ba un- 
gatisfastory), we think the learned Assistant 
Judge was parfestly right in holding that 
passession went with the title, Therefore, 
unless the defsndant sould show that he 
had been -in possession aiversely to tha 
plaintiff for more then twelve years, the 
plaintiff would be ontiiled to а deoree, 
The deares of the lower Appellate Court 
is, varied. by eliminating tbe direotion as 
to. past meane profits. In other respects 
the desres is eonfirmed and the appeal: 
dismissed with eosts. 
E AV 


Decree varied ; Appeal dismissed, 


INDIAN CASES, 


. (1998 


Where а valid terancy is created, and ib oons“ 
tinues in operation, tho tenant can only be ejected 
therefrom in accordance with the provisions of the 
Bengal Tenancy Act, notwithstanding that the 
tenancy was created under a consent decree 
which provided for the ejectment of the tenant 
upon a breach of any of its terms, as under - 
section 78 (i; -е) of that Act, nothing contained 
in auy contract between a landlord and a tenant 
entitles alandlord to ejecta tenant otherwise than 
under the provisions of that Act. [p. 787, col. 1.4 


Appeal against the decision of the Addi- 
tional Judge,  Noakbali, dated the 3rd 
January 1921, affirming that of the Munsif, 
Lakhmigore, datsd the 22nd June i940. 


Babu Subodh Ohandra Roy Ohowdhury, for | 
the Appellant, 


Babu Rames Ohandra Sen, for the Respond. 
ent, 


-JUDGMENT,—Thia isan appeal. by a 
jadgment-debtor against an order for eject. 
ment passed in exeoution of a deeree, .· The 
deeree was made by oonsent of parties on 
the 30th September 1919. А petition of 


. eoinpromise was filed on that date and а. 
. desree was drewn up on the basis thereof, 


i CALCUSTA HIGH .COURT. 
‚ APPEAL FROM APPELLATE ОзрЕК No. 46 
or 1921. 
july 28, 1821. 
Present: i~dJustise Sir Asutosh Mockerjee, Kr, - 
and Mr, Justise Panton. 
GOPAL KRISHNa NaTH—Darenpant 
‘— A PPELLANE 
{+ versus 
' HARI NATH. KAPU RTH—Psatative 
— RESPONDENT, : 

‘Bengal. Tenancy Act; (VHL oj, 1885), з, 178, (1) (ө) 
—Tenancy created by: compromise decrea—Bjectment, 
provision for, legality of-Rellef against forfeiture, y 
jurisdiction of Court to grant, 2 


: the appellant, 
. 2annas 5 gandas share of the lands:then in 


Most, but not al], of the terms of the petition 
were ineorporated in the deerce,. Under 


.. what eireumatances some of the terms were | 
| omitted, does not appear from the record, , 


Under ‘the deoree, the plaintiff, now the 
respondent, settled with the defendant, now | 
an 05 і raiyati interest in| 


diepute, at an-enoual rent of Ке, 40, and 
for à period of 9 years from 1326 to: 1834 
B.S -The defendant undertook to exesnte 
a registered osat raiyati kabuliy;t in favour 
of the plaintiff within two months from the 
date of the deeree and also to рву rent in 
aecordance with law.. The desree further 
provided thet the defendant would pay to 
the plaintiff а sum of Rs. 150 ав rent for. 
the years 1322 to 1325 вв also Hs, 5 as 
eesces making an aggregate of Rs. 165, and . 
that sueh peyment would be mede within two 
months from the date of the desree, Ina 


; subsequent slause, it was stated that the 


defendant would not “be able to ‘ent down. 
trees on the lands in suit, and-would neither · 
ke ablé to alter their shape in any way nor 
dig sny earth frcm them or do any ast” 
prejudicial to tbe plaintiff nor be abla to ' 
tranefer them or get, apy evbstitution - of. 
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names. Thon followed the provision that, if 
thé defendants violated any sondition of the 
eompromiee, they would be ejeated from the 
lands in suit. The déeree holder made the 
present application for ejecbmeni of the 
defendant on the allegation that the kab liyat 
had-not been delivered within the period 
stated nor had the arrears of rent been ra:d 
within two months from the date of the 
desree. The defendant alleged that the sum 
hed been deposited in Oourt within the 
presoribed period and also that the kabuliyat 
had bcen transmitted to the desrce- holder by 
post. 
held that the judgment debter had not com. 
pled with the terms of the deeree, and, in 
this view, have dirested that the defendants 
be forthwith ejeeted frem the land in exeou- 
tion, We are of opinion that this order 
eannot be maintained. 
It is plain that a tenaney was ereated by 
. virtue of the deeree for в period of nine 
years from 1826 to 1384 B. S, to he held 
at'an annual rent of Re, 40, 
were consequently liable to be ejected only 
in aesordanse with the provisions of the 
Bengal Tenaney Act. As prsseribed by eub. 
séetion (1), elause (e) of sestion 178 of the 


Bengal Tenaney Aat, nothing in any sontrast : 


bétwéen a landiord and a tenant made before 
or'after the passing of the Aet, shall entitle 
а ‘landlord to ejeet a tenant otherwise than 
in’ aesordaneo with the provisions of the 
Ast. Мо doubt, the terms of the contract 
between ‘the parties have been incorporated 
inthe deeree made by the Oourt. But, as 
wás pointed out by the Court of Appeal in 
the eate of Auddersfield Banking Оо. v. Lister 
(1), the real truth of the matter is that a 
sonsent order, ia a mere eresture of the 


agreement, and if greater sanctity were - 


attributed to 16 than to the original agree- 
ment itself, it would be to give the branch 
ап existenee which. is independent of the 
tree. To usethe language of Kay, L. J., 
“A eonsént order i is only an order of the 
Court eatrying ооё во agreement between 
the parties," ‘The came idea was expressed 
in different terms by Mr, Justise Parke in 
Wentworth Y. Bullén (2), when he said that 


5 


(5 (1895) 2 Oh. 273; 615 L, 1. Oh. 623; 12 R. 831, 
72 1, Т, 704; 43, W. В. 567, 
(2) (1829) 9.B. & О. 810; 83 B, B, 358; 91, J 

(оу) К. B, 23; 109 E, В, 813, 
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. relief 
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the contrast of tha parties is not tke less а 
sontraat, and subject (о the incidents of a 
eontract Lessuse there is superadded tbe 
sommand of the Judge, Ooneeqaently, the 
legality of the provision for ejestment must 
be tested in the light of the rules formnlat. 
ed in the Bengal Tenaney Ast, even thongh 
the provision originaily appearing in the 
petition of compromise has been ineorporated 
in the deoree, The Court, will not, in sueh 
sireumstanses, assist the deeree bolder ta 
athieve his illegal purpose in defianse of 
express statutory prohibition, 


Apart from these considerations, it is 
plain that this is pre-emizently a ease in 
whioh, assuming that a forfeiture has been . 
insurred, the Oourt should afford relief 
againet the forfeiture, That it. is eompetent 
to the Court to grant such relief in exeaution 
is clear from the judgment of this Court in 
the ease of Kandarpz Nag v. Banwari Lal 
Nog (3), where the eases on the subject 


_ineluding the earlier deeision in the ease of 


Surendra Nath Banerjee y. Secretary of State 
for India (4) will be found reviewed. The 
eireumstenee that а consent deeree has been 
passed on tho basis of a eompromise does not 
oust the jurisdiotion of the Court to grant 
relief against forfeiture, and the Court must 
determine whether, on equitable grounds, 
sould’ have been: granted against 
forfeiture, if 16 had been called upon to 
впѓогве the agreement itsalf, In the present 
care, it eannot be maintained that the time 
mentioned, namely, a period of two months, 
was of the essense of the sontrast. . Besides, 
i$ eannot be disputed that the tenant has 
substantially peformed what he waa required 
to sarry out under the terms of the вот. 
promise, He has deposited the money in 


. Oourt and tbe sum may be withdrawn by 


the deeree holder at his shoise, The tenant 
has also transmitted by post the kabuliyat to 
the landlord, Our attention, however, has 
been drawn to the fact that the kabuliyat does 
пор incorporate one of the terms. originally 
intended to be inserted therein, namely, the 
olansa which would entitle the tenant to ask 
for renewal of ths leasa after the expiry of 
the preseribad term of 9 years, It*has been 
explained o on behalf of the appellant that this 


E 


(8) 60 Ind. Cas. 864; 83 О, L, J. 244. à 
(4) 57 Ind. Cag.” 615; 24 О, W, М, 545 
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tefm was not insorporated besause it might 
create a diffisulty in the registration of the 
Bgreementas an under-raty i6 lease. It із 
anyhow plain -that the omission to insert this 
term, whieh.would have operated to’ the 
benofit of the tenant alone, bas not prejudised 

the landlord; 
- — In these eireumstanses, we are of opinion, 
that a valid tenaney for 9 years was created 
by the deeree, that such tenansey is still in 
operation, and that the tenant sannot be 
ejasted in exesntion of the dearee, B 

The reeult is, that this appeal is allowed, 
the order of the Distrist Judge is set aside 
and the appligation for exesution is dismissed 
with soste, in all the Oourta, 


We assess the hearing-fee іп this Court at . 


опе gold mohur. 
W, 0. Ay. ў 
Appeal allowed, 


x , . j ` 


А е 


eut BOMBAY HIGH COURT, 
, Отт. ExraaonbINARY APPiiCaTIOM No, 
.319 or 1921. : 
7 ` Fébruary 6, 1922, 
Present :—8ir Norman Maeleod, Kr, Ohiet > 
‘ Justice, and Mr. Justiee Coyajde. е 
NASARVANJI CAWASJI ARJANI— 
` DEFENDANT— APPELLANT 
° ` “versus 
 SHAHAJADI BEGAM anp OTBERS— 
Pra TIFFI— RESPONDENTS, 
ox Procedure Code (Act V of 1908), O. XXXIX; 
rr. 1, 2—TenaM obtaining decree against sub-tenant 
. for qosséssion— Suit by landlord against tenant for 
possession and injunction not to execute decree— 
Temporary injunction, legality of —Proper remedy. 


Rlaintiff let & house to defendant on lease which 
-expired.on 80th. June ` 1920 ; defendant sub-let the 
premises, and as he could: ‘not get possession from 
his sub-tenant he brought a suit and. obtained a 
decree Plainjift then filed a suit against defendant 
claiming possession:and -that the. decree obtained: 
against the sub tenant was -not binding on him, 
and ‘for an injunction against defendant not to take 
possession. After the suit ‘was filed he applied- for, 
and was granted a.temporary injunction restraining 
défendant from ‘executing his.  decrée against: the | 


gub-teuant : 
. 2 


-on the 


' of them, 


‘in the defendant's favour. 


' After the suit was 
' was made by the plaintiffs fora temporary 
' injunetion restraining Abe defendant from 
` exeouting his deeres against the sub-tenants, 


Heid, that plaintiff's suit nol being of the nature 
prescribed in either rule 1 or rule ^of Order XXXIX 
of the Civil Procedure "ode, the Court had no 
jurisdiction to restrain defendant from obtaining 
the benefit of his decree, which hai nothing to do 

with plaintiff's claim, and hab plaintiff's proper 
remedy was to ask for the appointment of & 
Receiver pending settlement of the dispute between 
himself and the defendant, 


Applisation against ал order раней. 


‚Ьу the Distriet Judge, Satara, in Між. 


eellanoous Appeal No. 7 of 1921, sonfem. 
ing ап order passed by tho Sabordinste 


Judge at Wai, in Oivil Sait No. 302 of | 


1921, А 
Мг: а. N. Thakor, for ths Applicant, 
Mr. A. G. Deui, for the Opponent, 
JUDGMENT, — The 


present ріліп а 


` were ownera of в -bungalow at Panshgani 


which had been leb to the defendant on 
a lease, whioh the plaintiffs say expired 
80th June 1920. Meanwhile the 
defendant had eub. let the premises, or part 
and as he ould not get 
possession from his sub-tenants, a suit had 
to` be filed in whish there was a deeree 
The plaintiffs, 
as owners of the property, filed a suit 
against the defendant elaiming that they | 
were entitled to possession, and that the 
decree whieh the defendant, had obtained 


` against his sub. tenants was not binding 


upon them, and for an injunetion | against f 
the defendant not to take possession, 
filed, an applieation 


The Trial Vourt granted the injunstion, and 
an appeal against that order was dismissed 


- by the Dietriot Judge. 


In revision it is urged for the defendant 
that the Court had no jurisdiction to grant 
the temporary injanotion asked for 
Order XXXIX, rules i and 2, preseriba 
in what oases the Court ean grant a 
temporary injunetion, and it is quite elear 
that the plaintiff?) suit is not а suit of" 


‘the natūra presaribad ia either rale 1 or 


rule 2.. The primary. objest. o£ the plaintiffs’ 
sait ia to gat possession of the - property. 
whish they elaimsd as belonging ta thom, 
on tha grouad that the бесш of “the ~ 
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defendant's leare had- expired, and aasord- 
ingly possession should be given to the 
owner. That is ап entirely different 
question from fhat which had already been 
desided between the defendant and the 
sub- tenante, The Court has no jurisdiation 
to restrain the defendant from seeking to 
get _ the benefit of the deeree he has 
obtained, whieh has nothing whatever to 
do with the plaintiffs! claim. What the 
plaintiffs ought to have a:ked for was the 
appointment of a Reeeiver, so that the 
Ocurt might take eharge of the property 
through its Reeeiver penling the settlement 
of the dispute between the plaintiffs and 
the defendant, The Rule will be male 
Absolute, and the order staying exeantion 
and restraining the applisant from exesuting 

his desree set aside with eost: throughout. 
ү, С, А, Rule made absolute, 

x 


PATNA HIGH COURT. 
Bedono Civic Arrau No. 234 ок 1921. 
eo Mareh 23, 1922. 
Present : —Sir Dawson Millar, Kr., 
| Chief Justice, and Mr. Jaatiaa Adami. 
RASIK BEHARI PRASAD OHOUDHURY 
. AND OTHERS —ÅPPELI ANTS 
р versus 
HRIDOY NARAYAN anD ANOTHER— 
‚ RESPONDENTA, 
Court-fee—Appeal, second—Cross-objections by 
appellant tn Appellate Court insufficiently stamped 
High Court, power of, to order deficiency to be made 
good before proceeding with second appeal. 


Where in a second appeal it is discovered that a 
memorandum of cross-objections by the, appellant 
in the lower. Appellate Court was insufficiently 
stamped, a High Uourt has aninherent jurisdiction 
to insist upon his paying the proper Oourt-fees 
throughout the- litigation as a condition precedent 
to proceeding with the appeal, even though he 
floes not appeal from that part of the decree which 
disallowed his cross-objections Lp. 770, col. 2.] 

Ме, Janek Kishore, for the Appellants. 

Mr. Sambhusaran, Government Advo- 
sate, for the Respondent, 

Mr. Sultan Ahmed, Government Advosate, 
for the Crown, 
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ORDER,—The . question for decision in 
this case is whether the Court has power 
to order the appellant whois the plaintiff 
in this suit to pay a defieit Court-fee 
проп his memorandum of cross objestion in 
the lower Appellate Court before it will 
entertain his appeal here. The sircumstanees 
are а little peeuliar and the question arises 
in this way. The plaintiff broughta suit 


against the defendants for a  deelaration 


of his title and resovery of possession ih 
respest of 10 gandas share. іп eerlain prop- 
erty. The fee he paid upon his plaint 
was baced upon,a valuation of ten times 
the Government Revenue. and the fee aetually 
paid arrived at in that manner was 
Re. 3-12, Inthe Trial Court the plaintiff 
sueoseded as to half his elaim, that is to 
say, he gct a deoree in respest to 5 gandas 
only and not 10 gandas, From that deeree 
the defendants appealed sontestirg the 
plaintiff's right to reeover even 5 gandas, 
The plaintiff entered а cross-objeotion elaim- 
ing that be was entitled not only to the 
the Trial 
Court but that he was entitled to the 
other 5 gandas also, Їп respeot of his 
ercse-objestion he paid a Court-fee of 
Rs, 1-14 upon the same basis of ealeulation 
The defendants’ 
appeal in the lower Appellate Court euoceed- 
ed and the plaintiff's sross-objeotion failed, 
‘The result, therefore, was that the plaintiff 
recovered nothing, From that deeision he 
entered a seeond appeal in this Court. 
That appeal, however, was coneerned only 
with what I may бай] the first 5 gandas 
or that part of the elaim whish was 
deereed in the Trial Court. As far asthe 
5 gandas refused by the Trial Oourt were 
coneerned, the plaintiff did not pursue his 
appeal in this Court. 


Now, when the ease ваше before thia 


Court, the Taxing Offiser same tothe eonelusion 
that the fee payable by the plaintiff appel- 
lant was not a fee based upon ten times tha 
"Government Revenue but an ad valorem fee, 


Therefore, he was ordered to pay a deficit 
upon his memorandum of appeal. It was 
also found that his plaint in «tbe Trial 
Court was deficient in the matter of fee 


and those two fees he has now paid. It 


was also found by the Taxing Offiaer that 
his memorandum of eross objestion in tha 
lower Appellate Court was de&eient to tha 
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amount of Rs. 88 2, that is to say, there was 
a defisieney in gespest of property which 
is no longer the subject of appeal to this 
Court, and the question for us to determine is, 
whether before we allow his appeal to proosed 
we should insist upon his paying the fee 
whieh he ought to have paid in his eross- 
objection in the lower Appellate Oourt, It 
is eontended on behalf of the appellant 
that this Oourt has not jurisdiction in the 
matter beaause the subjest-matter of his 
eross-objestion in the lower Appellate Court 
is not now before the Court, and he relies 
.upon the easeof Kerala Varma v. Ohadayan 
Kutti (1). The faeta of that sase, however, 
-are- entirely different from those of the 
. present, What happened in that ease was 
that. the plaintiff obtained a  desree for 
arrears of rent and possession of oertain 
pareola ofland. There weré four defendants 
and. he recovered’ against them all, Оле 
‘of the defendants appealed and during the 
„appeal it was discovered that the plaintifi- 
- yespondent had not paid the proper Court. 
fee on the plaint. His deeree was not 
objeeted to exaept by ona of the defend. 
anta. who only objected to it in so far 
‘as it related to his interest, namely, oue- 
‘fourth of the whole. The Distrist Judge, 
before whom the appeal same, eonaidered 
that he was entitled to give the defendant 
.& deoree, besause the respondent, the plaintiff, 
‘had not paid the fall Oburt-fee in 
‘the Court below, He mado an order that 
‘the defendanvs appeal should be allowed 
merely upon that ground. When the matter 
eame before the High Court, it was pointed 
cout that the Court had no jurisdistion over 
the, whole subjeet-matter of the suit as 
the appeal by the fourth defendant related 
to one item only, and it seems obvions that 
as the fiaintif bad à vested interest in 
that part of the desree which had поб been 
‘appealed from, the Court elearly had -no 
jurisdiction to interfere with that intorest 
pince besause one of the defendants ap. 
‘pealed _ egainat ` another portion of the 
desree. 

Now, the matter во. ѓаг as this Court 
ia eonserned appears tó me to depend upon 
whether. or поё where there has admittedly 
been a defisit in the OCourt-fee in the lower 


(1) 15 М, $1; 5 Ind, Dec, (х, 8) 475, 
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Appellate Court and the person by whom 
that 289216 was payable appeals to this 
Coart, this Court has power to refuse to 


entertain bis appeal until the defieit in the 


lowsr Appellate Court has been paid. The 
question is поё one whioh arises under any 
‘partioular provision of tha Oourt Fees Aot 


but it isa matter whieb, as has been held 


in this Court, is within the inherent juriadio- 
tion of the Gourt. In the saso of Narain 
Kameshwar Persad Singh (2) 
it was laid down by the lute Ohief Justices 
and Mr. Justise Jwala · Prasad that the 
plain duty of the Court was to require the 
appellant to pay a defieieney in the Court- 


fee in the Oourt below before they sould 


entertain any appeal arising out of the 
same suit by thatappellant. Now, although 
it ‘in true that in the present ease the 
appellant is not appealing from that part 
of the desree of the lower AÁppellwe Court 
whioh disallowed his @rossa-objestion, never: 
thiess he was in default, and itis a default 
arising out of the same sunit, and he is now 
asking this Court to hear his appeal although 
he in the lower Court did not comply with 
the provisionsof law requiring him to pay 
в aertain Oourt-feo, There вап ba no doubt 
as {о his liability in the lower Court and 
I think that the Cours has discretion in 
the matter to -insiet upon his paying the 
proper -Oourt-fees throughout the litigation 
as a condition presedent to allowing him to 
come before this Court in appeal and ack 
it to set aside the desree of the lower Appel. 
late Court. 

The rasult із that the appsal will be 
stayed until the appellant has somplied with 
his obligation to рау the deficit Court fee 
in the lower Appellate Court which amounts 
to Ба, 88-2.- The appellant will ba allowed 
ten days! time within whioh to pay ‘the 
Oaurt-fea. : А 
р w 9,4 * ` М ‹ 
` d ded diet ^ 


H 


` (2) 43 Ind, Cas, 489; 3 P. L. J, 101. 
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LAHORE d uh -OOURT. 
FUL H. 
Sxzc9» Оти, пере Ne 757 ox 1917. 
January 26, 1922. 

Present : —BSir Shadi Lal, Kr., Chief Justice, 
Justio Sir William ‘Ohevis, Kr, Mr. Justice 
Esott-Smitb, Mr. Justice LeRssignol 
and Mr. Jastise Broad way. 

MOTAN MAL asp oragrs—Dzeaspanta 
— APPELLANTS 
versus 
MUHAMMAD BAKHSH anp OTHE38, 
HEI&3 AND Lucan Repaessnr.tives OF 
ALLAH BAKHSH, peceaszo— PLAIATIFF3 
AND AHME) KHAN —DEFENDANTS— 

RESPONDENTS, 
Mortgage—Post diem interest, no stipulation as іо 
Interest, whethér allowable— Damages. 


‚ Inthe absence of any stipulation, express ог 
implied, in an instrument of mortgage ав to 
the continuance of interest after the due date, 
the mortgagee is not entitled to interest after 
the due date but he is entitled to damages to be 
calculated ordinarily at the covenant rate of interest 
and for the entire period during which the principal 
sum has remained unpaid, unless the mortgagee ів 
himself the plaintiff in which case the period is the 
same ав that presoribed by the Statute of Limitation 
for a suit for the recovery of damages on the footing 
.of the mortgage in. his favour. [p. 778, col. 2.] 

*. Per Rossignol, J.—In the oase. of moz tgages com- 
prising & stipulation of conditional sale, a covenant 
to pay post diem interest up to date of redemption 
must be implied, unless there аге very strong reasons 
to the contrary. [p. 773, col, 2.] " 

Seeond appeal from a deoree of the 
‘Dietrist Judge, 
‘Dasomber 1916, varying that of the Senior 
Subordinate Jadge, Maltan, dated the 3ist 
Мау 1916, 

Вакћаһі Тех Ohand and Lala Jagan Nath, 
‘for the Appellants. 


Lala Moli Sagar, В, S., for the Respond- 
ents, 
t А ORDER, 


Saani Lar, О, J.—(Jasuary 21, 1922.)— 
‘The propositions of law, which have bean 
formulated by . the Division Baneh for 
determination by the Fall Benes, are in the 
following terms :— 

(1) If in an instramant of mortgiga there 
ig n> stipnlation as to fhe eontinianss of 
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interest after the due date and tha intention 
of the parties eannot be dedueed from the 
instrnment itself, is the oreditor ordinarily 
entitled to ioterest at the rate spesified іп 
the .deed for the entire period during whieh 
ths mortgage-money ramains unpaid Р 


(2) Itf he is not so entitled but entitled 
only to reasive pos? diem damages, should 
thoga damages be awarded fcr the rame 
period and ordinarily at the rate as that 
specified in the instrument of mortgage. 


On the first question we have been 
referred to a large number of desided eases, 
most of which do not enunsiate any prineiple 
of law, but determine only the question 
whether the terms of tke partieular sontraet 
entered into by the parties lead to an 
inferense that they intended thatthe mort- 
gagaa should recover interest after the due 
date, Whether interest gost diem should or 


_should not be allowed is a question whieh 


depends upon the interpretation of the 
instrument of cxiortgage. If there is an 
express sovonant on the subjest one way 
or the other, then-the Court kas only to give 
effest ta that epvenant, The diffisulty, 
hcwever, arises when the deed eortains no 
express stipulation, and the question then is 
whether ап implied ‘s‘ipulation to pay 
interest after the due date san ba, dednsed 
from: the terme cf the ias'rument.. lt із 
slear that for a solution of a problem of 
this eharacter, whieh depends upon the 
partienlar terms of eash eontrast, no general 
rule. ean be laid down, and it is, therefore, 
unnesessary to travel through the mass of 
authorities whieh hava been oited by the 
learned Advcostes on both sides, On behalf 
of the mortgagor, we are asked to endorse 
the rule whioh appears to Бате beer enunsiat- 
ed in Bulanda v. Fateh Din (1) that if the 
transaction entered into by the parties isa 
mortgage by way of sonditional sale, then, 
in the absenss of an express stipulation, 16 
must be presumed that interest was not 
intended to be paid after the dne date. 
There is, however, no valid reacon for laying 
down sush a broad proposition: Indeed, 
there are several eases desided by the Privy 


(1) 26 Ind Cas. 504; 57 P, R, 1914; 256 P, L, B, 
1914; 177 P. W. В, 1914, 
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Couneil and the High Courts dealing with 
morigages by way of eonditional sale in 
whieh interest after the due date has been 
allowed simply on the strength of an implied 
argument {о that effect, vide, inter alia, 
Bindesri Naik v. Ganga Saran Sahu (2) and 
+ Umrao Singh v. Sardar Thakur Singh 
On the other hand, it is urged on behalf 
of the mortgagee that where the mortgage- 


deed eontains а sovenant for the paymert. 


of the prineipal debt with interest at a 
sertain rate on a oertain day and is silent as 

. to the frost diem interest, then in the absenee 
сЁ an express provision to the sontrary, a 
further contract for the oontinnanse of the 
same rate of interest until actual payment 
must be implied. There are dicta to that 
effest in some judgments, but the eorrect 
rule, in my оріпіог, is that the law raises 
no presumption either in favour of, or 
against, an intention to pay interest after 
the due date, 

The determination of the question retta 
entirely upon the interpretation of the in- 
trument, and in this eonneetion no definite 
rule of sonstruotion ean be laid down except 
that the deed must be viewed as a whole and 
that the Court should, if possible, avoid an 
interpretation which would, to use the 
language of their Lordships of the, Privy 

-Qounesil in Mathura Das v. Raja -Narindar 

' Bahadur (4), ascribe to the parties "an 
intention that, however payment may be 
delayed beyoád the fixed day, the debt shall 
ваггу no interest, that the creditor shall have 
no remedy provided by contract, but shall 
be driven to treat the sontraot as broken, and 
to seek for damages, whish lie in the dis. 
'eretion of a Jury or a Court, and are subject 
to a different law of  preseription? As 
observed *by their Lordships, it is more 
feasonable to "aseribe to the parties the 
intention of making a perfeet eontraet, 
'espesially when such a contrast is of a very 
‘common, kind and suitable to the ordinary 
expectations of persons entering into a mort. 
gage transaction," 


` (2) 20 A. 171; 2 О, W, М, 129; 25 І, A. 0; 7 Ба, P. 
О. 3.278; 9 Ind Dec. (х, в.) 471 (P. О.). 
(3) 77 P. B. 1898. Я 


(4) 18 А. 89; 23 1, А. 188; 1 О. W, N. 52; 6 M. L. J. 
914; 7 Sar. P. О, J, 88,9 Ind. Dec, (х, в.) 25 (P. C.) 
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If the Court, after taking into eonsidera- 
tion all the terms of ths instrument in the . 
light of the observation quoted above, reaahes. 
the sonslusion that there is neithar an 
express nor an implied eovenant for payment 
of interest after the fixed date, then the 
mortgages oannot resover interest as gnoh 
after that date. 

The mortgages is, however, entitled to 
dameg3s оп aesount of the failure of the 
debtor to pay the debt at the stipulated 
time. The latter by withholding the money 
has deprived his ereditor of the interest 
whieh he sould have earned, and should 
compensate him for the losa thus eaused to 
him, The measure of damages would prima 
facie. be the same as the rate of interest 
stipulated for by the parties, vile Oha mal 
Das v. Brij Bhukin Гаї (5). There ie, 
however,no rule of law making that rate 
neses3arily the measure of damages ani the 
Court has diseration to reluse the rata if it 
is found to be unusual. The discretion is, 
however, not an arbitrary one, it is a 
judieial diseretion and must proszed проп 
sound prirc'ples, wbether.or not the stipulat» 
ed rate is unusual must depend проп various 
oireumstanoes, 6. 0., the risk undertaken by ` 
the ereditor, the nature of the sesurity offer. 
ed by the debtor, the stringeney or other- 
wise of the money.market in the losality 
eto. >. 
The period, for whieh interest by way of 
damages for the breash of the contract бап 
be resovered isa matter upon which there is 
some differense of judieial opinion, 16 is 
atated in some oases that this period sannot 
exooed six years. Now, l am unable to 
understand the rattonale of the rule limit- 
ing the right of the mortgagee to damages 
for a period of six years only, even if he 
happens to be the defendant in the вавә, 
The rule of law is beyond doubt that where 
the mortgagor sommite a breash of the 
eontrast he is liable to pay damages :to the 
mortgagee, and there is no reason why he 
should not рву · damages for the entire 
period during whieh he had withheld the 
money and prevented the mortgagee from 
earning interest. So far as the substantive 
Jaw is sonoerned, there із по provision 
whieh sould boa invoked for eonfining 


T 


(5) 17 А. 611; 22 I. A. 199, 6 Sac, P. О. J. 624 8 
Ind, рес, (х. в.) 652 (Р, О,). 
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his liability to any peri 

E y period less th 
period of his default, lt seems " им i 
ihe rule allowing damages only for six 
years owes ita origin ta the law of limi- 
tation, but it ів ап elementary prineiple of 
law that limitation only bars the remedy but 
does not extinguish the right. 

Now Article 116 of the Sesond Sshedule 
to the Limitation Ast pressribes a period 
Of six years for a suit to recover damages 
for the breash of а sontrast embodied in a 
registered instrument, and it is, therefore 
clear that if the mortgagee invokes the 
assistanes of the Oouri in his eapaeity as 
plaintiff, he san resover damages only for 
the period preseribed by that Artiele, the 
vest of his elaim being barred by time, If 
on the other hand, he happens to ba a 
defendant as ina suit for redemption, there 
is no valid reason why the Oourt should 
award him damages only for six years and 
should deprivae him of his right to reeover 
damages for the remaining period during 
whieh -the prinsipal sum has been with. 
held. As pointed ont above, the bar of 
time applies only to the remedy of the 
plaintiff, it has no effes$ whatsoever on 
the plea of the defendant, In the judgments 
sush as Jawahir Mal v, Raja Shah (б) 
which surtail the right of tha mortgagee 
defendant in the manner indisated above 
l have sought in vain for any reason whieh 
would justify this interferensa with the 
right whieh he undoubtedly possesses under 
the law of contrast, "It seems to me that 
there ie nothing peculiar about the period 
of six years and that the sole ground for 
adopting this period is furnished by the 
fast that under the Law of Limitation as 
it stands a mortgagee suing for damages 
on thea footing of a registered instrument 
ean rosover damages sustained by him 
during the preceding віх years only, and 
that the rest of his elaim would be barred 
by time. Indeed it is diffisult to see why 
he should get damages even for the entire 
period of six years, if the mortgage in his 
favour was by means of an unregistered 
instrument which sould be the вазе if the 
principal sum ‘was less than Re, 100. 1t 
appears that the rule of six years was the 
outeome of the Law of Limitation operating 
upon the elaim of the mortgagee-plaintiff 


.(6) 95 Р, В, 1902; 21 P, Т, R, 1903, 
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and that it has been applied also to the 
mortgagea-defendant, though the reason upon 
whieh the rule was founded has no appli. 
eation to the latter, 

It is to bs observed that the English Law, 
as expounded in the resent authorities, re- 
sognises no sush limitation upon the right 
of а morigagee.defendant, As laid down 
in Dingle v, Ooppexs (7), though the mort- 
gages taking proseadings to enforea ‘his 
meaurity is entitled only to six years’ arrears 
of interast, he may in a redemption astion 
resover all arraars of interest, though they 
may exsedd six years, This prinsiplə is ra- 
affirmed in Lloyd, In ve, Lloyd v. Lloyd (8). 

My reply to the first question, therefore, 
is that in the absense of a stipulation, 
express or implied, the mortgages is not 
entitled to interest after the due dato. 

To the seeond question I would retarn the 
following answer. The mortgagee is entitled 
to damages to ke ealeulated ordinarily at 
the covenant rate of interest and for the 
entire period during whioh the principal 
sum has remained unpaid, unless the mort- 
gagee is himself the plaintiff in whieh ease 
the period .wonld ba the same as that 
preseribad by the Statute of Limitation 
for a anit for the resovery of damages 
on the footing of the mortgage in his 
favour. 

Ousvis, J,—(January 22, 1922).—1 вопепг, 
The Lavy of Limitation limits the time within 
whish a person may seek relief fron the 
Court and‘ thus surthils the rights of a 
plaintiff. This law has, I eonsider, ofísa 
beon wrongly apolied ta eurtail the defense 
of a defendant. 

Soort BMi tB, J.—{ eonsur, 

Ross18a + эһ, J.—( January 25, 1922).—I agras 
with the learned Chief Justise, and would 
add that in the ease of mortgages eom. 
prising & stipulation of eonditional salo, a 
eovanant to pay post diem integest ua to 
data of redemption mist bə implied, unless 
there are very strong raasons t3 the eon. 
trary. Оа the fase of the sonirast in gush 
easos, it i) the eledrly erprassel intention 
of the parties that if there b» no relamp- 
tion oa dua date, there shall ba n5 ralonz- 


(т, (189)) 1 Oh. 728; 68 1, J, Oh. 837, TO L. T, 


623; 47 W. R. 279. 
:8) (1903) L Ch 835; T! Le J, Oh, 78: 87 G. T, 5t 


$1 W. B, 177; 19 Т, 8.101, 
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tion at al), and if owing to waiver or the 
Јаеһев of the mortgsgee, the mortgagor is 
eompetent to enforce redemption after due 
date, it sannot be auppoeed that the inaetion 
cf the mortgagee waa intenced by the 
rarties to afford the mortgagor an advyaniage 
not eontemplated by the sontrast, 

Bsoarwar, J.—I eoneur with the learned 
Ohief Justiee. 


„м. С. A, Answered aceordingly. 


COALOUTTA HIGH COURT, 
APPEAL FRON Cr G'YAL Decree No. 279 or 
» 1919, 
April 14, 1921. 

: Present +—Justice Sir Asutosh Mookerjee, 
Kr. and Mr, Justieo Bueklend. 
BAROJINI DAS —ApPL'CART—ÀFPELLANT 

veraut . 
HARIDAS GHOSH--DeraxpníixT— 


RsFONDENT. 
Will—Standard of procf—Suspicion— Consideration 
and analysis of positive evidence on record — Proof of 
handiwriting— Comparison of signatures, value of. 


То the case of a Will, reasonable, natural and proper 
in its terms, gt is not in accordance with sound. rules 
of construction to apply to it those canons which 
demand a rigorous scrutiny of documents of which 
the opposite can be said, namely, that they are 
unnatural, unreasonable or tinged with impropriety. 
[р 77$, col. 1.] 

v herever a Wili is prepared under ЕМЕ ЕЕМ 
which raise а weil-grounded suspicion that it does 
not express the mind of the testator, the Court ought 
nob to pronounce in favour of it unless the suspicion 
is removed., *Bnt this svspicion must bo one inhorort 
in the transaction itself and not the doubt that may 
&rise'from а conflict of testimony which becomes 
apparent on an investigation of the transaction, 
[р. 776, col, 2.) 
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Tn order to prevail against cloar and positive evi. 7 
dence ihe improbability in a Will must. he: clear, 
and cogent and must approach very nearly to, if^ 
it does not altogether constitute, an ET 
[р. 778, col. 1] 

A comparison of handwriting is at all times a 
mode of proof hazardous and inconclusive, and cs-' 
pecially when it is made by one not conversant with ' 
the subject and without such guidance as might be' 
derived from the arguments of Counsel and the 
evidence of experts. [p. 779, col. }.] Н 

Although from the dissimilarity of signatures а 
Court may legitimately draw the inference that a 
particular signature is not genuine because it varied‘ 
from an admittedly genuine signature, yet resem-' 
blance of two signatures affords no safe fotindation: 
that one of them is genuine. [p 779, col. 2 ] 


Appeal against a desrea of the District. 
Judge, Hugbli, dated. the 10th September, 
1919, 


Babus Bam Chandra Mosumdar, Manmatha 
Nath Mukher;ce, Satindra Nath Mukherjee and, 
Rama Prosad . Mookerjee, for the Appellant. 


Dr. Dwarka Nath Mitter and Babu Leben: 
dra Nath Mandal, for the Respondent. | 


JUDGMENT, 


Москевзғв, J.— The subjeet-matter of the 
litigation whieh has resulted in this appeal 
is the estate left by one Rajanimani alias 
Rajanibala Dasi, a Hindu lady, who died on 
the 2156 Marsh 1917. She left a‘son Nitaj, 
a grandson Anil, by a predecsased son, ard 
three married daughters. The relationship 
of the several members of the family is 
indieated on the following genealegiesl 
table :— 


RAJANIMANI, ox RATANIBALA== 
M. ABINASH CHANDRA GHOSE 


n Nitai Ranibala xus elis 
Chandra Chandra Jf. Nagen- M, Krish- M. Satyes- 

Ghose, Ghose. dra Nath na Chandra war Pal, 
died 1906== , Pal, Ghose, 

widow 

Sarojini, 
(Propounder) 


Anil Chandra 
Ghose. 


The eace for ihe appellart is that, three 
days betore her death, Rajaniniani made a 
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testamentary disposition- of her properties. 
On the 25th August 1917 an application for 
Probate was lodged in the Court of the 
Distrist Delegate by the present appellant, 
Sarojini, the widowed daughter in-law of 
the deseased, but it was returned as objec: 
tion was filed. An applisation for Latters of 
Administration with a вору of the Will annex; 
ed was consequently presented to the Distriet 
Judge on the 12th Ostober 1917, Objestion 
was thereupon lodged on the 29nd January 
1918 by the respondent, Haridas Ghose, on 
the allegation that he had, on the 28th May 
1917, asquired title to "the estate left by 
Bajenimani, by purchase from her sop, Nifai 
Chandra Ghose, who bad suoseeded thereto 
as the heir-at.]aw. Thus emerged the ques. 
` tion in eontroversy between. the parties, 
‘namely, whether the Will alleged to have 
been exeented by Rajanimani ' on the 18th 
Marsh 1917 is or is not genuine. The 
Distriet Judge has some to tbe sonelasion 
that the Will propounded was not duly exeeut-, 
ed, On the present appeal the correeíness 
of this view has been impeashed on betel of 
the propounder, І 


The preamble to the Will recitas that. tha 
testatrix had been in failing health for aome, 
time-and had come to the residense of his 
Besond son-in lav, Krishna Chandra Ghose, at 
Baranagore, in the northern suburbs of 
Üaleutta, The first elause enumerates the 
relations of the testatrix as set ont in the 

genealogical table, 


' had taken to evil ways and that she had oon-, 


sequently desided not to leave bim any por-, 


tion of her estate ; but that if he loft any son 
or sons of good ebaraoter, the said grandson 
or grandsons would, after attainment of 


majority, be вотреѓепё to possess and enjoy. 
the property assording to the terms of the, 


Will, The third elause gives a deseription of, 
her Properties, namely, two houses in Caleutto, 


one .purchased with her own, money, the, 


other obtained by virtue of a deed of gift 
from her mother-in-law. The fourth elanse 
provides for maintenanes allowanse to au 
aunt-in law dependent upon her, 
elause gives a monthly allowanee to her воп 
Nitai, her grandson Anil and to her three 
married daughters. The sixth clause pro- 
vides for the performanes of her Sradh from 
the gale prosseds of her ornaments, ‘the 
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The sesond elause states, 
that her surviving son, Nitai Ohandra Ghose, 
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surplus to be taken by her воп Nitai, The 
seventh olause gives one-half of her property 
to her grandson Anil and the other half to 
the son or sons that might ba born of the 
loins of her.son Nitai. The eighth paragraph 
makes the various sums payable as mainten- 
апаа в obarge: on the estate. The nintb 
elause  eontains  missellaneous direetions, 
There oan be little doubt that the primary 
objest of the testatrix was to keep her property 
out of the hands of her son who had 
taken to drink and women atan early ago, 
and had in 1912 boeoms involved in а shoot. 
jng ense. 


There are six attesting witnesses to the 
Will inoluding the scribe, All of them hava 
been examined. The evidense of  Bibu 
Jyotish Chandra Hazra, a Vakil of this 


` Court, who is related tothe family and was 


sonsulted by the lady as to a possible testa. 
mentery disposition, has also been reeorded. 
The Distriss Judga has stated that he beliey. 
ed in full the evidense of Babu Jyotish 
Ohandra Harza. That evidenee shows that 
the lady sent for him and requested him to 
draft a Will, во that Nitai might not be able 
to destroy the estate, She said that she had two 
houses in Oalentta and that she wished to 
leave one-half to the son of his predeeensed son 
and the other half to the son of Nitai, if one 
should- be born. Shealso desired to provide 
small monthly annuities for her aunt and her 
married daughters, Jyotish Bibu thereupon 
told the lady that sush a Will, leaving some. 
thing to an unborn person, was nof possible 
but that as the law might soon be altered by 
a Billalready introdueed into the Couneil, 
she eould make the Will she desired after the 
law had bsen changed. This Bill as we 
know, was passed on the 23th Ssptember 
1916, and was plased on the Statute Book 
as Aot XV of 1915. Jyotish Babu further 


tated that he met Krishna Ohandra Goss, 


the son-in-law of the lady, after fha law had 
been altered, and told him to inform her that 
she eould then mae the Will sha wanted. 

Sometime afterwards, Krishna Chandra same 
to the heuze of Jyotish Babu at Bhowanipur, 

told him that the lady was very ill at Вага. 
nagore and requasted him to draft a Will, 

Jyotish Babu told Krishoa Ohandra that he 
was osaupied with examination work and 
eould not afford time to see the lady for the 
nax$ tan or fifteen days. Upon this bvidense, 
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sirengthened by that of Dr, Gokul Ohandra 
Dhar, there is‘no room for doubt that, before 
September 1916, the lady had intended to 
make a testamentary disposition of her prop- 
erties so asto exelude her son from the 
inheritanee, and that ehe retained sueh inten- 
tion as' late as the end of February or the 
beginning of Maresh 1917 after she had 
removed 'from her  residenee in British 
Chandranagore to the house of her seeond 
son-in-law at Baranagore. The questien has 
accordingly to be faced, whether she did in 
fast earry out her intention by means of 
the dooument under eonsideration, Нег sona 
in-law, Krishna Ohandra Ghose, who holds 
&n important position ina mereantile firm and 
who takes no benefit under the Will, unless, 
indeed, the annuity of Rs. 2 a month in 
favour of his wife san be regarded as such; 
has been examined and orogs-examined at 
considerable length. He sorroborates the 
narrative of Babu Jyotish Obandra Hazra 
in every material partieular, and adds that 
his mother-in-law bad repeatedly expressed 
a wish to make a Will in view of the ocon- 
duet and eharaeter of her son Nitai. On the 
refusal of Jyotish Babu, he went to Narayan’ 
Ohandra Chatterjee, a Pleader of Baranagore, 
now dead, who expressed his inability to 
eome on the Sunday, on which the Will 
was made. Thereupon, а neighbour, Adhar: 
Chandra Ghore, a trader in rise, offered to 
gecure tre servises of a desd-writer, Nanda- 
Dal Das, who was known to him. Krishna 
Ohandra aveordingly took Nanda Lal to his 
mother in-law who gave him instrnotions 
&bout the provisions to be inserted in the 
Will. Nanda Lal thereupon prepared s draft, 
whish has been prodused in these proacedings. 
16 was read over to Rajanimani, and, after 
she had expressed her approval, Nanda Lal 
made a fair вору. At this junoture, Rashbihari 
Mookerjee, the physisian who attended upon 


Rajanimani,came to see her, and, as was- 


quite natural, he was requested to ‘shay and 
attest the Will, Krishna Ohandra also asked 
a neighbour, Saileswar Sanyal, a trader, to 
воще and attest the Will, It so happened 
that Jitendra Nath Upadhyay, & Pleader of 
the Alipore-Bar, had just at that time some 
to Saileswar Sanyal to solleat some money 
due to -his brother. Krishna Chandra, 
seeing him present, and learning that he 
wasa Pleader, pressed him to come and be an 
attesting witness. The Will was enbsequently 
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exesuted by the lady, and was attested by 
‘Nanda Lal Das, the seribe, Krishna Chandra 
Ghose, the son-in law of the testatrix, Adbar 
Chandra Ghose, & losal trader, Rashbihari 
Mookerjee, the pbysieian, Saileswar Sanyal, 
a neighbour and a trader, and Jitendra-Nath 
Upadhyay, the Pleader. These persons have 
come forward to pledge their oath that the 
Will was exesuted by the lady and was duly 
attested by them. They are persona of 
respestability, and no .bypothesis has been 
put forward, exsept the innate perversity of 
human nature, to explain why they should 
all sonspire to forge the Will, and to регјпге. 
themselves іп Oourt. The version given by 
them in exawination-in-shief bas not been 
affeated by eross-examination; on the other. 
hand, their atatements are free from material 
eontradietione, and their narratives have tho. 
ring of truth about them, These’ statemonta 
are further supported by Sarojini, the 
widowed daughter-in-law of the testatrix, _ 
who wasin the room where the doeument 
was executed; she was subjeeted to a severe 
and prolonged eross examination, but with 
no effect. This mass of testimony has, 
however, been summarily brushed aside by 
the Distrist Judge on grounds of suspision, 
for whieh no foundation has been laid in 
the evidense. No doubt, as stated by Lord 
Davey in Tyrrell v, Painton (1), wherever a 
Willis prepared under eirenmstanees whieh 
raise а well grounded suspision that it does 
not expres the mind of the testator, tke 
Court ought not to ргопоогов in favour of 
it unless the suspieion is removed, But, as 
was explained by Jenkins, O, J., in Gopes: 
sur Dutt v. Brssessur Dutt (2), this suspieion 
must be ore inherent in the  transastion 
itself, and not the doubt that may arise 
from a sorfliet of tertimony whieh besomes 
apparent on an investigation of ‘the transes- 
tion, The reasons assigned by the District 
Judge for his refusal to ast upon the testi. 
mong of some, at any rate, of the witnesres 
examined in this ease indieate, however, that 
he has appronehed the evidenes from an 
entirely erroneous standpoint, Thus, with 
regard to Nanda Lal Рав, the seribe, he 
notes that he was proeured from Serampore, 


po оао P. 161 at p. 169;6 R. 540; 70 L. Т. 453; 
ay 18 Ind-Cne. 677; 89 0, 245; 16 0, W, N.205, ^ 
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asross the river, and adds that as he has been. 
а Pleader's clerk and writes ‘for people fre-. 
duenting Courts and Rogistration Offises, 


Не із a likely hand to be ehosen for getting 


.up а deed. There is no foundation laid: 
in.the evidenee for the imputation thus 
made against professional deed-writera in 
general. He next dismisses the evidensa 
of the Dostor Rashbihari Mookerjee with the 
remark that he does not pay insome tax and 
was proseeuted in a forgery «ence. This. 
somment is based apparently on a statement 
made by the witness in the following terme: 
“there was а eriminal eate against me for 
forging a eurreney.note ; there were fourteen 
авейвей in the oase ; only one Phani Bhushan 
Pan was convisted ; all the others ineluding 
myself were aequitted in the Sessions Court; 
that was seven or eight years ago,” The 
Distriot.Judge thus overlooks the elementary 
ргіпвіріе that where there has been an 
aequittal, the aquittal is sonelusive; as 
Jenkins, О. J, observed in Emperor v. 
Noni Gopal. (3), on the authority of the 
decision in Rew. v, Plummer (4), it would be a 
very dangerous prinoiple to adopt to regard a 
judgment of not guilty as not fully establish- 
ing the innosenee of the person to whom 
it relates, Again, Saileawar Sanyal is 
diseredited beoause he is a neighbour, while 
Jitendra Nath Upadhyay is not relied on 
bseause be is a ehanee witness from a 
distanse. The  Distrist Judge, however, 
eonsedes that the evidence of all these 
witnesses sould Le aesepted if the Will bad 
been exceuted in the natural way and 
publisity given to it, though ke does not 
state how the exsention was unnatural and 
how seerecy eould have .been intended 
when at least half a dozen strangera were 
present in the assembly. The 
Judge next proseeds to make the general 
obrervation that 15 must be aeknowledged 
that there is no great relustanee in our sonntry 
in getting up a deed of thie kind. There ia 
no traso of evidenee in the resord to 
support this remark with regard to the 
people either of the provinee in general 
or of the losalities where the lady resided 


(3) 10 Ind. Cas. 582; 15 С. W.N. 598; 33.0. 559; 
12 Cr. L. J. 286. | 

(4) 11902) 2 К, B. 339; 71 L. J. К. B. 805; 66 J. P. 
647; 86 L. T. 36; 18 T, L. R. 659; 51 W. R. 137; 20 
Cox. C. О 248. . ` 


District. 
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or the Will was executed, The Judge 
then proseeds to rely upon а statement 
made by: Babu Jyotish Ohandra Налга 
in .eross examination to the effeet that 
Kanty Chandra Ghose and Kailash Ohandra 
Ghose, two members of the Ghose family 
of Chandranagore, had propounded a Will 
alleged to have been executed by Trailokya 
Nath Ghose, brother of Kanty Chandra 
Ghose, that Probate of the Will was re. 
fused by the Trial Court, and that during 
the pendensy of an appeal in this Court 
the matters іп differense were settled by 
a deed of release dated the Oth Marsh 
1916. It is diffianlt to see how this 
statement ia relevant to the present pro: 
ezedings and how it san be admissible in 
evidence, The reeitals in the deed of 
release are plainly inadmissible, and tha 
dosument was introdueed into evidence for 
an entirely different purpose, namely, as 
eontaining tho signature of Rajanibala who 
had asted as the guardian of her infant 
grand-son, Anil Obandra, in the tranaaetion, 
The Distriet Judge plainly should not have 
allowed his judgment uron the question 
of the genuineness of. the Will now in 
controversy to be sffeo!ed in the remotest 
degree by what tock plaee in eonneetion 
with the allegad Will of Trailokya Nath 
Ghose. Moreover, his observation that the 
Will of Trailokya Nath was designed 
to sheat his daughters while the present 
Will is intended to save the estate from 
the effest of the eondust of а dissolute 
scn ean only be regarded as embodying 
a wholly misleading analogy, This ia 
followed up by tke entirely groundless 
imputation that a friendly neighbour (Sai. 
leswar Sanyal) ard a young student (the 
Pleader Jitendra Nath Upadhyay) would 
not bə averse to helping a minor, In view 
of these and other remarka “made by the 
District Judge, we see no escape from 
the eonelusion that the adverse Opinion 
formed by him with regard i» the Will 
in dispute is not based upon a sonaideration 
ard analysis of the positive evidense on 
the reeord. He has in faot adopted the 
method whieh has been more, than onse 
sondemned by the Jndieial Committee, 
Ohotey Narain Singh v. Ratan Koer (5) 


45) 22 Т, A. 12; 22 0. 519; 6 Sar, А 
Ind. Dec. (x. s.) 346 (P. C,), ТЕЦ 
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pnd Jagrant Koér v. Durga Parshad (6), 
As waa observed by Lord Watson in the 
first of these sases, in order to prevail 
against sueh evidenes na has been adduse), 
the improbability must be elear and eogent 
and must approaeh very nearly to, if ii 
did not altogether sonstitate, an impossibility, 
This was emphasised by Lord Shaw in the 
seeond ease, when he added that the 
objsetion that the wilnasses might have 
been of a better elass is at an end when 
exesution and ‘attestation are proved, A 
eorcment of this charaster has по foree 
exe3pt upou something of a mush higher 
level than mere suspicion, namely, proof 
whish would thoroughly satisfy the mind 
of a Court that the witnesses had sommitted 
both forgery and perjury. In the ease of 
a Will, reasonable, natural and proper in 
its terms, it is поб in sesordanse with 
sound rules of sonstruetion to apply to ii 
those eanons  whish demand a rigorous 
seratiny of dosuments of whieh the opposite 
ean be said, namely, that they are unnatural, 
unreasonable or tinged with impropriety. 
In view of all these sireumstanses, we 
cannot attach muah weight to the opinion 
of the Trial Judge who had the advantage 
of seeing the witnesses and notising their 
look and manner, as laid down by the 
Judisial Committee in Sham« Oharn Kundu 
v.  Kheitromoni Dasi (7), Shunmugaroya 
Mutaliar v. Manika Mudaliar (8), Bombay 
Cotton Manufacturing Co, v. Motilal (9), 
Reg. v. Bertrand (10) and  othsr desisions 
reviewed in Lallje Mahkoned v, 


(8) 22 Ind. Cas, 103; 41 I. A. 76,36 А, 93, 190, 
L. J, 165; 16 0. ©, 386; 12 A. L. J, 125; 26 M. L. J. 
153; 15 M. L, T. 126; (1914) M. W. N. 137; 18 C. W. 
М. 521; 16 Bom, L. В. 141; 1 О, L.J. 67 (P, 0.). 
(1) 97 LA 10; 27 0.621; 2 Bom. L, Е. 618; 4 0. 
W.N. 501; 7 Sar. P. C.J. 638; lá Ind, Deo. (N.s) 


343, - 

(8) 3 Ind. Cas 799; 36 I, А. 185; 82 M. 400; 10 O, L, 
1.976; 11 Bom. L. R. 1206; 6 M. L. T. 304; 19 M, L. 
J. 640 (P. 0.). 

(9) 29 Ind, Сув. 229: 411. А, 110; 33 B. 383; 21 C. 
L. J. 528; 19 0. W. N. 617; 17 M. L. T. 408; 28 M. L. 
J, 593; 17 Bom. L. К, 455; 2 L. W. 521; (1915) M. W. 
N. 88 iP. 0.).° 

(10) (1567) 1 P.C. 520 at p. 535; 4 Moore P. О, 
(x. 8) 46081 E J. P. C. 5. 16 L, T. 782; 18 W.R. 
9; 10 Оох О, С. 618; 16 Е, R, 891, 
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Jicanjt Gusdar (il) and Surendra - Krishna- 
Mondal v. Ranes Dassi (12). 

. We may further observe that the evidenae 
&ddussd by the propounder із prastisally 
uneoniradieted, We have, on the other side,- 
some evidense ав to realisation of rent from 
the tenants of the houses after the death 
of the testatrix. On one оввавіоп Nitai and 
Krishna jointly demanded rent; that was. 
apparently to meet the expenses of the 
Sradh seremony. The tenant, however, did 
not pay the rent, and ke eontinued to with. 
hold it when he found there was a dispate as 
to the title, The only evidenes worthy of 
notiee addused on the side. of the eaveator is 
the signature of the testatrix on the release. 
There may be а eontroversyas to whether 
the dosument was duly proved and reseived 
in evidenee, but even if we assume that it 
was really exeeuted by the lady, it does 
not assist the ease of the eaveator, The 
District Judge limited himself to the observa- 
tion that tbe signature on the Will is 
firm and not like that of a pale and 
emaciated lady on the point of death. 
We have no evidense to show how muoh 
vitality the lady possessed three days before 
her death; but this mush is plaia that a 
eompariaon of the signature оп the Will, 
with that on the deed of release is not 
aalonlated to  exeite suspieion, In this 
gonneetion, referense may be made to the 
exposition of the methods of proving hand. 
writing given by Jenkins, О, J.. in the. 
ease of Barindra Kumar v. Emreror (13) 
whieh was followed in Pulin  Behary v. 
Emperor (14), The ordinary methods of 
proving handwritings are: (7) by eslling as 
a witnees a person who wrote the document 
or saw it written, or who is qualified to 
express an opinion as to the handwriting by 
virtue of seetion 47 of the Hvidenee Act; 
(ii) by а eomparison of handwriting. as 
provided in sestion 73 of the Hviderse 
Ast; and (iii) by the admission of thé person 
against whom the dosument is tendered, 
A doenment does not prove itself, nor i: 


(11) 84 Ind. Cas. 807; 43 C, 833; 23 C. І, J, 190; 20 
C. W. N. 885 

(12) 59 Ind, p 814; 47 C. 104; 83 с. L. J 84 
240. W, N.8 

113) 7 M ym 869; 87 C. 497 ab p. 503 140. W. 
М. 1114; 11 Cr. L. J. 451, 

m 16 Ind, Cas. 257; 15 O. L. J. 517 at p 692; 16 

, W. N. L105; 13 Cr. L. J. 609, 
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an unproved signature proof of its having 


been > written by the person whose 
signature it purports to bear, In applying 
the provisions of section 73 of ‘the 


Evidenee Ао 15 із. important noi to lose 
sight of its exaet terma, It does riot 
sanetidn the eomparison of any two dosu- 
ments, but requires that the writing with 
whieh the comparison isto be made,or the 
standard writing as it may be ealled, shall 
be admitted or proved to bave been written 
by the person to whom it is attributed, and 
next the writing to be eompared with the 
standard or, ia other words, tha diaputed 
writing, must purport to have been written 
by the. same person, that is ёо вау, the 
- writing itself must state or indieate that 
it was written by that person. The see- 
tion does not speeifically state by whom 
the somparison шву be made, though 
the sceond paragraph of the sestion dealing 
with а related subjeat -expressly provides 
by way of sontrast that in that partiealar 
eonneetion the Court may make the sòm- 
parison, А eomparison of handwriting ia 
at all times as a mode of proof hazardous 
and ineonelusive, and especially when it 
is made by one not eonveraant with the 
subjeet and without saeh guidanee as might 
be derived from the arguments of Conpsel and 
the evidenee of experts. In Sreemutty Phoo2ee 
Bibee vi Gobind Ohunier Roy (15) it was said 
by the Oourt that "a eomparison of signa: 
ture is а mode of aseertaining the truth 
whieh ought to be used with very great 
eare and eaution." 16 is trae that the 
opinions of experts on handwriting meet 
with their full share of disparagement at 
timer, but at avy rate ' there is this use 
in their employment, that the appearanees 
on whieh they rely sre diselored, and ean 
thus be supported or eriticised, whereas an 
opinion formed. by.a Judge inthe privacy 
of his own room is subjeet to no sueh 
eheek. Ard that the sid of an expert may 
be of value was elearly the opinion of so 
distinguished а Judge ss Mr. Justise Blnek. 
barn, who in Heg. v. Harvey (16) refused to 
allow a eomparison to be made without 
the help of experts, A somparison of 
writings has ecnsequently been deemed a 


(15) 22 W, В. 272. 
(16) (1869) 11 Cox C. C. £48 at p, 548, 
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mode of assertaining the troth whieh ought 
to be used with very great saution: Nobin 
Krishna v. Rassics Lali (17), Kurallee Persaud 
Misr v. Anantaram Bajra (18) spesially if no 
skilled witness -has been ealled to make 
the somparison; Reg. v. {210271008 (19), Reg. v. 
Harvey (16), Doe d Mudd v. Suckermore i22, 
Ra endro Nath Holdar v. Jogesdro Nath Baner- 
jes (21), Romesh Ohunder. Михет у, Rajani 
Kant Mukerji (22). Wo must further bear in 
mind that, although from the dissimilarity of 
signatures, a Court may legitimately draw 
the inferense that a partieular signatura is not 
genuine besause it varies from an admittedly 
genuine signature, yet, resemblanes of two 
signatures affords no safe foundation that one 
of them is genuine, Now, it may be sonseded 
that if two signatures are exaetly identieal, 
there is room for suspieion that the one 
in question may bea вору or careful imi: 
tation of the genuine signature, It isa faet 
well-known and may be readily verified that 
no two signatures, astually written in 
the ordinary aourse of writing them, are 
precisely alike. The eharaeter of a per- 
son's signature is generally of uniform 
appearanee, and the resemblanae between 
one and another signature of the same 
person is thus apparent, but the eoineidenee 
is seldom known where а genuine signature 
of a person superposed over another genuine 
signature of the same person is sueh в 
fae-simile that one is a perfeet matoh to 
the other in every respest, There is 
generally diversity in the marks of the 
pen, the siz» of the letter, the level of the 
signature and the space it cesupies, that 
stands as a guard over the genuine signature 
and characterises it as the true signature. 
But, as was observed by Coleridge, J. in Doe d, 
Mudd g. Suskermore (20), "the test of депп. 
ineness ought to be the resemblance, noi 
to the formation of the letters "in some other 


specimen or spssimens, bnt to the general 

(17) 10 0. ‘047 at p. 105!; 6 Ind Dec. (к. s ) 700, 

(18) 8 B, L. R. 4£0 a6 p 622; 16 W. R. 16 (P, 0.); 
2 Sar. P. C. J. 695; 2 Suth P. Q. "T. 454. 

(19) (1894) 2 Q. B. 766; 63 L. J, M. C. 233; 10 В. 
431,72 L. Т. 298; 43 W. В, 14; 18 Cox C. C. 104; 58 
J. Р. 788, 

(20) (1826) 5 A. & E. 703 at p. 705; 2 N, and P. 16; 

7 L. J. (NS. 8) K. B, 8°; W. W. and D» *405; 141 E. R. 
1831; 44 R, R. 533. * 

(21) 14 M I A.67; 7 B. L. E, 216; 18 W.R. P. C, 
41; 2 Suth. P. О. J. 422; 2 Sur. P. С. J. 666; 20 Е. R. 

it, 


(22) 210.1; 17 rd Jur, 428; 6 Rar. Р, O.J. 340; 
10 Ind. Deo, (N. s.) 688. 
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sharastér of-writing, whieh ig impressed on it 
as ‘the involuntary and unsonssious result of 
éonatitution, habit, or other permanent sause, 
and is, therefore, iteelf permanent" Again, 
as Sir J. Nieholl -said in Robson v, Rocke 
(23), “the best, usnally perhaps, the only 
proper; evidense of ‘handwriting is that of 
persons. who have ssquired a previous 
knowledge of the party's handwriting from 
seeing him write, and who form their 
opinion from the general character and 
manner of this, and not from aritieising 
partieular letters,” I have sompared the 
two signatures, and the impression left upon 
my mind by their prevailing eharaeter. is 
that they are signatures of the same person, 
although on one dosument she signs her 
"name as Rajanibala and in the other as 
: Rajanimani, Bab, notwithstanding this 
general sorrespondenee of ths ‘signatures, 
justifying a reasonable inferense that they 
were made by the same person, I donot 
desire. to base my sonslusion upon the 
s;nilarity of the signatures, because, as has 
been well.observed, it is not diffienlt to 
forge the handwriting of almost any person 
so that it mey be impossible for even .the 
most geute and experienced Judge to diseri- 
minats between the false and the true. 
Besides, sueh relianee upon similarity of 
signatures is unnecessary in the present ense, 
as tbere is, in my opinion, a maes of direct 
and sirenmetantial evidenee which points 
mnmistekably to the genuineness of the 
Will,.. After.an examination of that evidenee 
ard a consideration of the eritieisma thereon 
by the Distriet Judge and by Oounsel fer 
the respordent in this CUcurt, I feel no 
dcubt.that the Will was duly exeeuted and 
attested by the testatrix. I may add that 
it is, vot necessary here to eonsider what 
may. be the legal effest of the grant of. 
Probate. upg the title set up by the 
eaveator, 


The result is, that the appeal must be ` 


allowed, the dccree of the Distriet Judge 
set aside and the application for Letters of 
Administration with оору of the Will 
annexed granted to the appellant with eosts 
in both - Conrts. 
` Bucknawp, J—Lagree. | 
м.н, Appeal allowed, 


7 (28) (1824) 2 Add. 58 at pp. 80, 81; 162-0, R. 216. 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE Оасвке Nos, 709 
or 1920. Я 
APPEAL FROM ÁPPELLATIR Оғрив №. 32 
cr 1921. 
June 29, 1921. 
Present : —Mr, Justiea Ross, 
In No. 709 or 1920. 
JITENDRANATH OH ATTERJI AND 
ANOIHER—PLAINTIFZ8— Á?PELLANTA — - 
678% 
JHAKU MANDAR AND OTHERS— 
DEFENDANT3— RESPONDENTA. 
Ix No. 32 ов 1921. 
JHAKU MANDAR AND OTHERS— 
JULGMENT- DEBTORS -APPELLANTE 
- - UETEUE 
‘Babu NRIPENDRA NATH ОНАТВЕВЈІ 
. AND ANOTaER--Dacase-Hotpers— 


Биювғозринтв. 

Civil Procedure Code (Act V of 1908), 0. І, v. 9, 
О. XLI, т. 4—Necessary party, omission of, in appeal, 
effect 07 Lease—Kabuliyat, construction of —Produce 
rent stipulated — Arrears value, recovery of, 


A person who is a ‘necessary party to a suit is 
also a necessary party to the appeal, [р. 781, col. 1.] 
In a suit for the rent of a holding the plaintiffs, 


"four in number, obtained a decree, the decree not 


being for specific sums in favour of each- plaintiff 
the defendant appealed against the decree but 
joined only two of the plaintiffs as respondents: 

Held, asthe two -plairtifis joined as respondents 
could not have maintained the suit, the appeal 
was incompetont, and the decree passed therein 
a nullity. [p 781, col. 2.] 

In a Manthika Settlement si tipulation as to rent 
was 28 follows : 

“We shallin respect of the kamat land deliver to 
the malik zemindar aforesaid at his place, grains, 
kalai and jai, two maunds per bigha on the average 
total 88 maunds 28 seers by way of rent in this 
way, viz, each year in the month of Pous 60 maunds 
of Kalai and in the month of Baisakh 33 maunds 28 
seers jai (oats) .....fhe price approximately is fixed 
at Rs. 2-4-0 for kalai per шаппа, and:Rs 2.3.0 for 
jai per maund..,...Approximate rent comes to 
Вв, 185.” The price at whigh the produce was valued 
was not stipulated to be payable in default: of 
delivery of produce: : 

Held, that oa the true-construotion of the deed, 
the olear consequence of the non-delivery of produce 
as covenanted was that the tenants were liable for 
the market-value of these crops ai the time aren 
they were deliverable. Гр. 782, col. 1,] 


Messrs, Sushil Madhab Mullick, М, 0. 
Sinha, B, N. Mitter and S, S. Bose, for the 


Appellants, in.No, 703 of 1920 and for the 


Respondents in No, 32 of 1921, 

Messrs. Naresh Ohandra Roy and S, N. 
Fose, for the Respondents, in No. 709 of 
1920 and Appellants in No, 32 of 1921, 


НА Tot 
Vel. LXVI) 
JATINDRANATH OHATTERJL ©, JHAKU MANDER 
'JUPGMENT. 

Ross, J.—This is an appeal by the 
plaintiffs in a suit in whieh they olaimed 
Rs. 1,349 on aagount of rent for 4l bighas 
17 kaihas of land for the years 1322 to 
1325, The land was held by the defend. 
antas under a Manhunda Settlement for 3 
years from 1310 to 1312 and they have been 

‘holding over. The Munsif gave a desree in 
full but the learned Distrist Judge modified 
the daeree on a eonstruetion of the lease. 
The first point taken in sesond appeal is 
that the appeal to the Disirist Judge was 
insompetent and his decree a nullity beaause 
the suit was brought by four plaintiffs while 
only two of these were made respondents in the 
appeal, In support of this contention the 
esses of Pe,oy Gopal v, Umesh Ohandra Во:в (1), 
Dharan;it Narayan Singh v. Chandeswar Froszd 
Narayan Singh (2) and an observation in tke 
judgment of-the Privy Counsilin Rat Ohunder 
Sen v. Ganga Das Seal (8) have been referred 
to. On the other side bas been sited the 
desision in Upendra Kumar UOhakravarty v. 
Sham Lol Mandal (4). This desision appears 
to be in oar flat. with the other authorities and 
eontrary to the general acurse of desision, 
It seems plain that a persón who is a певев: 
eary party to a suit must also be а nesessary 
party tothe appeal. The two plaintifis who 
were made: respondents to the appeal sould 
not have maintained the suit whieh was a 
suit for rent for one holding, and the appeal 
against thease two plaintiffs only is, in my 
"opinion, incompetent, It was attempted to 
support the desree on the ground that the 
plaintiffs are brothera governed by the 
Dayabhaga School of Law and that the two 
‘who were made respondents are the senicr 
members of the family; but the desree appealed 
_fgainst was nota deeree for speeifis sums in 
favour of each plaintiff but a single desree 
in favour of all, The appellants were not 
‘entitled to divide the amount ,of the deeree 
by two and appeal against two of the 
: plaintiffs only in respest of half of the sum 
* deereed, 
Referenee was also made to Order XLI, rule 
4, but.that has plainly no applisation as it 
provides for an.exastly opposite set of oir- 
(1) 6 C. W., N. 196. 
(2) 110, W. N. 504 50. L, J, 393, 


(8) 31 C. 437 at p. 489; 1 A.L. Ј.145;8 С, "Cs 
44h BLT ATH 14 ML. J, 167,8 Sar, P. С, Ј. 
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eumsianees to the present. I, therefore, hold 
that the appeal was insompetent and that the 
deeree passed in appeal is a nullity, 

The seeond point is on the merita of the 
earo., It is contended that on the true eon- 
strustion of the kabuliyat the Munsil’s 
deeree was right, The Settlement is express: 


ed to be a Mantbika Settlement. The 
stipulation as to rent is as follows :— 
"We shall in respest of this kamat land 


deliver to the Malik zsmindar aforesaid at hia 
plaeo, grains, Kalai, and Jai, 2 maunds per 
bigha on the average, total 88 maunds 28 
seers by way of rent in this way, vie, each 
year in ihe monthof Pons 50mannda of Kalai 
and in the month of Baisskh 33 maunds 28 
seers Jai (oats).” 

The term of the Settlement ig then set 
forth and provision із made for what is to 
be done in the case of exsess or defest in the 
area under sultivation, the rent being іп: 
ereared or decreased at the aforesaid rate of 
2 maunds of Jai per bigha, Then at the. end 
of the leaze the following words oasur ; "tbe 
priae approximately is fixed at Ra, 2.4.0 for 
-Kalai per таппа, and Кз. 2.3. 0 for Jai per 
maund,' and in the Sehedule “approximate 
rent somes to Rs. 185," Various enses have 
been sited on the construetion of leases more 
ог less similar to the present lease and in 
these eases different views have been taken, 
As these deeisions proeseded on the terms 
of the sontracts whish wero there being son. 
strued, they are not of muoh assistance in the 
present oase ; but it may be noted that in 
Baneswar Mukherji v. Umesh Ohandra Ohakrae 
barti (5) stress was laid in oonstraing the 
document on the fast that there was an 
express provision relating to the delivery of 
paddy in the month of Pous. A similar 
provision is found in the ргеверё lease, There 
is no doubt that the lease is a Manhunda 
lease and the rent psyable is rent in kind, 
There is no rrovision, as in some of the 
cases that were sited, that on failure to pay 
rent in kind, rent at a partionlar eash rate 
shall be payable. Itis sontended that the 
last clause of the lesze, whieh I have already 
quoted, has this effeat. It is Rot во expressed 
and, in my opinion, will not bear that inter. 
pretation. In the first plaee this elause із 
not inserted along with the elause where tha 
rent is set forth but in a different part of the 


(5) 7 Ind, Cas. 875; 87€» 626, 
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leago altogether, remote from the clause pro- 
viding for the payment of rent. In the second 
А placa the prise at whieh the produee i is valued 
is not stipulated to be payable in default of 
delivery of produse, Thirdly in both plases 
where aei гів mentioned, the word approxi- 
mate" is used. Now, no one grants а 
lease at an approximate rent and the fast that 
_ the word. “approximate” is used in eonneetion 
with tte terms relating to eash is a elear indi- 
sation that these terms are not rent or any 
substitute. for rent, Tho rant is produee 
deliverable: in the month of Pous 50 maunds 
of Kalai-and in the month of Basiak.33 
maunds 28 seers of Jai, It seems to me that 
the elear . €»nsequenea _ of non.delivery of 
produse as 'eovenanted is that the defendants 
аго liable for the market value of these erops 
atthe time wheu they ara deliverable. I 
bold, therefore, that the Diairiet Judge has 
erred i in his eonstrustion of this lease and 
that the, appeal ought ta have been 
dismissed, | 
| Tha result is that the present appeal must 
ba девгезӣ with eosta, the desrcee of the 
-Distrist Jadge set aside and the desree of the 


; Mansit reatared. 

NorE.—The above judgment was afirmel on 
appeal under the Letters Patent of the High Court 
‘on the Z0th December 1921,—[Ed.] 


' ROW. Oa 


-Ah 


Order accordingly. 
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CALOUTTA HIGH COURT. Е 
AFPEALS rsom OaroimanL Decezes Nos. Зі. 
i -anD 85 -oF 1920. 
E - . April 14, 1921. x Е 
i ;—Juetias біг. Asutosh Mookerjee, Kr., 
eons and Mr. Justice Buekland, 
PRASANNAMAYI DEBI— 
APPELLART - 
versus 
BAIEUNTHA NATH OHATTORAJ 
AND AMOTARR—RESPONDENTZ, . 
Will—Standard of promise -establish Will~Burden 
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of ET witnessés, production of-- Appelt 


late Court, duty of—Verdict "of Judge trying case no 
to be lightly disregarded. — ' 


The standard of proof io establish a Will required 
by the Indian Statutes is that of tho prudent man and 
not an absolute or conclusive one. The. Evidence 
Act, while thus adopting the requirements of the 
prudent man as an appropriate concrete standard by 
which to measure proof, is, at the same time, 
expressed in terms, which allow full effeot to be 
given to circumstances or conditions of probability 
or improbability, so that where forgery comes in 
question in a civil suit, the presumption against 
misconduct is nof without its due weight айа 
circumstance of improbability, though the standard 
of proof to the exclusion of all reasonable doubt 
required ina criminal case may not be applicable. 
[p. 788, col. 1.3 


The onus probandi lies in every case upon the 
party propounding e Will, to satisfy the’ conscience 
of the Court that the instrument propounded is 
the last Will of a free and capable testator; in other 
words, where a Will is prepared under ciroumstances 
which raise a well-grounded suspicion that it~ does 
not express the mind of’ the testator, the Court 
ought not to pronounce in favour of it unless the 
suspicion is removed, But the suspicion must be - 
one inherentin the transaction itself and not the 
doubt that may arise from a conflict of testimony 
which becomes apparent on an investigation of е 
transaction. Lp. 788, col,.?,] А 


2 Though it is desirable that all the attesting 
witnesses capable of being called should be examined 
.to remove all suspicion of fraud, it is not ‘absolutely 
necessary that where there are many attesting 
‘witnesses, the absence df every one not called should 
be specifically explained. [p. 788, col. ?.] : 


The verdict of a Judge trying the case should 
not be lightly disregarded by the Appellate Court 
where the issue is simple and straightforward and 


‘the only question is, which set of witnesses is to 


be believed. But where the determination of the 
question, of genuineness of a Will depends not 
merely upon the assertions of witnesses buf upon 
surrounding facts and circumstances whose existence 


‘is either admitted or indisputably proved, the 


judgment of the Trying Judge may be vitiated by 
his failure to test the veracity of the witnesses by 
reference thereto. Two conflicting view-points have 
to be reconciled, namely, on the one hand, the 


‘undoubted duty of the Court of Appeal to review 


the recorded evidence and to draw its own inferences, 
and conclusions, and, on the other hand, the unques- 
tionable weight. which must be attached to the 
opinion of the Judge of the primary Court who had 
the advantage of seeing | the witnesses and noticing 
their look and manner. [p, 789, col. 1.] 


` Appeal sinis the desisions of the District 
Judge, Bankura, dated the 20th February 
1920, t 
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` Mr. Т, О. P. Gibbons (Advoeate General), 

Dr Dirarka Nath Mitter, Babus Pramatha 
` Nath Banerjee, Rama Prosad Mookerjse and 
` Phanindra Nath Das, for the Appellant. 


Sir Asutosh Ohaudhurt, Babus Karunamoy 
Bose, Bimala Uharan Deb and Narendra Krishna 
* Bose, for the Respondents. 


JUDGMENT, 


Моокерзие, J,—' the subject-matter of the 
‘litigations whieh have sulminated in these 
‘two appeals is the estate left by one 

Mandakini Debi, a Hindu lady, who died 
-on tho 16th September 1918, On the lst 
"Oetober 1:18 Baikuntha Nath Ohattoraj, 
‘the surviving brother of her deeeased 
‘hosband, Brabmananda Ohattoraj, made an 
` application for Letters of Administration to 
‘the estate left by her, On the 28th July 
‘3919 her sister, Praeannamayi, the widow of 
` Rajballabh Chattorai, anothar brother of her 
~busband, applied for Probate of an unregicter- 
‘ed Will alleged to have been exeeuted by her 
-on the 14th Saptember 1918, two days before 
‘her death, The relationship of the members 
‘of the family is set out in the annexed genea. 
" Ic gieal table : 


раа ОНАТТОВАЈ. 


5 ЕЕ] 
* Radhaballay, Brahmananda, Rajballabh, Baikuntha 


' died 1900 died 1918, died 1902, Nath, 
. widow Mandakini widow (Caveator). 
Asutosh ' (Testatrix) Prasanna. . 
mayi, - 
Jamini, (Propounder) 


> By consent of parties, ihe Administration 
‘and Probate proeeedirgs were tried cn the 
' game evidense. In the Probate proeeedinge, 
the Distriet Judge same to the conclusion 
‘that the genuitenees of the Will had not been 
established ; aeeordingly, he granted Letters 
of Administration to the petitioner in the 
other proseedings. Two appeals have, oon- 
requently, been presented to this Court by 
.Prasannamayi: Appeal No. ЗІ of 1920 is 
^direated against the refusal of Probate; 
Appeal No. 35 of 1920 is dirested against the 
‘grant of Letters of Administration. The 
"gubstential point in sontroversy ip the ques- 
tion of genuineness of the Will, . 
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The Will purporta, on the faee of it, to ha: e 
been exesuted by Mandakini whose паше wes 
signed by Natabar Mockerjee, who aleo 
signed his own rame вв the scribe, and there 
‘were in additicn seven attesting witnesser, 
The coribe and four of the attesting witnesses 
have been examined on bebalf of the pro- 
‘pounder, The Will reeites that Brah- 
mevanda, the husband of the ‘estatriz, 
had a brother Pejbalav wbo had teksa 
her sister, Prasannamayi, as his seeond w fo. 
Brahmananda and Rajballabh used to live in 
‘joint mess and estate as members of a Hindu 
‘family, and sines their death, Mandakini 
and Prasannamayi had likewise lived in joint 
mess and estate. Rajballay had bequeathed 


‘his property to his widow, that is, to her 


and in his Will had 
appointed her husband as exseutor. Her 
husband had taken out Probate cf the 
Will of his brother and had, ont of the 
ineome and profits of hia own property and of 
the estate left by his brother, -aequired 
properties in his own name. All these proper- 
ties he had bequeathed'to ber and had ap: 
pointed her cousin (mother’s siter's son), 
Kalibhusan Mookerjee, ав exesutor. After 


sister Prasannamayi, 


‘these reeitals, the testatrix proeeeded to give 


diresiions for the disposal of her estate in 
‘five patagraphé. Jn the first olause, she 
dedicated a property to goddess, Durga, and 


„appointed Baikuntha Nath (her husbend's 
.yoanger brother) and Asutosh (son of her 


, husband's elder brother) as managers of the 
property so dedicated. Inthe sesond elause, 
she direeted her brother-in-law and nephew- 
in-law to feed, Brahmins annually on the 

.oesasion of the Durga Paja, for the spiritual 

benefit of her husband, out of the income of 

„two other properties. In the third slause, 
she direeted Rs. 1,500 to be spent in the 
performanse of Ler Sradh eeremony, In the 
fourth elause, she direated the: residue of her 
estate to vest absolutely in her sister, Prasan- 
namayi. In the fifth elause, she dirested the 
expenses of the annual Sradh eeremony of 
herself and of her husband to be met out of 
the ingome of the estate vested in her sister. 
These direstions do not seem unifatural ; on the 
other hand, they eonstitute the kind of disposi- 
tion whieh might well have been made by an 
elderly Hindu lady in the position of the 
testatrix, She had no children ; her sister had 
married in the same family as herself, thoir 
husbands were огоот "ho bad lived joint ig 


-brothers. ` 
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шева and estate and. separate from their other 
Her nearest relations by marriage 
were her husband's younger brother and elder 
brother's вой, ` Ida family. so sonetitued, it 
was hot surprising thata pions Hindu lady 
would dediente some property for the worship 
o£ tlie deity, ‘appoint her brother-in-law and 
néphew-in law as managers thereof, make 
provision for her own Sradh ceremony and the 
annual Sradh. eeremonies of herself and of her 
busband, and leave tke residue of the -estate 


. to tbe sister whom she dearly loved, "These 


provisions of the Will вап in no sense be deeni- 
ed inoffieious or ünnpatural ; on the other hand, 

they: are prima facte reasonable, asthey do not 
disregard the moral elaims of the relativas- of 
the testatrix whish the ties of kinship suggest ; 
they are consequently not «alenlated to excite 


-~ suspicion as tothe gendineness of the disposi- 
tion: Jagrant Kosr v. Durga Parihad (1).. We now. 


proseed to sonsider the evidence as to the actual 
execution and due attestation of the Will bythe 
tostatriz; but before. we do so, it is necessary 
to state the. eiroumetances whieh led up to tke 
discovery of the Will, for, as will presently 
appear, _their- true bearing; upon ‘the 
question of genuineness of the Will has 
not been fully "ротова by the Trial 
Judge. 


LAB previously ` lated; ‘the applicant for 
Jettara of Administration precented his petition 
to the: District Judge-on the 186 Ootober 1918, 
‘On the sae date, the Distriet Judge made an 
'ordér- for the appointment of ‘Babu ‘Lalit 
‘Mohan Banerjee, a Pleader, -as Commissioner 
to make an inventory of the’ articles and 
‘sash’ to- be- found in the iron safe and 
-boxes belonging to the-- deseased, The 
:Qommissioüer went to.the residence of the 
.deeeased on the: following - day, Thereupon, 
Prasannamayie objeeted : to the interference of 
'the Oommissioner- on-the ‘ground that her 
sister, Mandakini, had bequeathed :all her 
‘properties to her-by means.of a Will. She 
further stated that the key of the iron chest 
in which-the moveable- properties -left by the 
‘deceased were kept -was not-.with her, but was 


with Kalibhushan’ Mookerjes, thesonof her . 


‘mother’s sister, who lived..in Pakhanna 14 
-milet of, She added that she trusted, no body 


o 22 Ind. Oas. 103; ‘AVE, A, тв, 36 TR 93; 19 0. 
L, J. 165; 26:M. L.7J..168; 18 О, ҮҮ. №, 521;, 15 M, L, 
т, 125; 12 A, L; J. 125; (1914) M. W. М, 187; 16 Вот, 


*doR 145 16 0. 0, 886; le L, J. 57 USE 


INDIAN OARS, 


‘as also of their sontents, 


of sloth,” 
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eleo and-would not open the iron obest or -box 
till he eame, She further, deslined to show 
anything as she had got. everything in purat- 
anes of the Will, What abe stated was 
redueed to writing by the | Commissioner, and, 


.later.on.in the day, she asserted again that 


her sister, Mandakini, had 'beqnaathed her 
property to her by means of a Will The 
Commissioner submitted a report to the Court 
on the follówing day, in whieh he explained 
hisinability to make an inventory. Onthe 
3rd October, the District Judge -recorded 
that Prasannamayi elaimed the property 
undera Will, directed her to-show- eanse: on 
the 6th November 1918 why she: should not 
be oriminally prosecuted , for. disobediense of 


_the orders of the Qourt, and issued іпвіѓце- 
' tions that in the,meantime the boxes and the 


cafe eontaining ihe property, of ' whioh an 
inyentory was sought | to be made, be kept by 
the, Commissioner in a separate room under 
seal, the key of the room to remain in the 
custody of the Commissioner, On the 4th Osto- 


.ber the Oommissioner again went to the ro» 
. sidenseof the deecased, соПесёва the moveables 


left by her,.. made а „Наб thereof and .plased 
them ina separate room whieh wag looked up 
and sealed by him, The sontempt proeead- 
ings against Prasannamayi dragged on for 
sometime, but were subsequently abandoned. 
On the 186 Deeember 191€ а reference to 
arbitration -was.inade at the instánse of the 
parties, but this. also, as might -haye been, 
antidipated, proved infruetuous іп the end, as 
“the question of the i Renuineness of a ‘testa · 


mentary instrument sannot be settled by some. 


promise, Ultimately, the-Commissioner again 
went to. the résidenee of the deseased under 
the ordérs of ‘the Court dated "the ET. 
January 1919, He reashed the plase on 
Saturday, the Ist February, opened , tha 
room on tke following day, and made a 
list of the safes, boxes and other artislos 
“This list, was 
filed in Court on the 3rd : February ^ 1919 
and contained the following entry: $ 

' - "IRON OHEST ' bu 

' — Contents, 

(i) Unregistered. Will of Srimati Manda. 
kini Debi by the pen of Natabar Mooker- 
BS, of Pratrasayar, dated 28th- Bhadra, 1328 

(2) Draft of a Will by Srimati , Manda. - 
‘kini Dəbi, These two are tied in а pies 


“4 
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The list, аз expressly stated in the 
report of the Commissioner dated 3rd Feb. 
ruary 1919, was prepared by him in tha pre- 
sense of Kalibhushan Mookeriee, Baikuntha 
Nath Chattoraj (the petitioner) and Baba 
Upendranath Dae, Pleader for Prasannamayi. 
The artioles found іп the room were, after 
tha preparation of the list, left there, and 
the room itself was again loskad up and 
sealed. Oa the 3rd Febrnary 1919, that 
is, the day after the dissovery of the Will 
in the iron safe, Prasannamayi made a 
petition to the arbitrators in whieh she 
resited the previous insidenta and prayed 
that they might sond for the Will On the 
requisition of the arbitrators, the Distriet 
Judge dirested the Commissioner on the 
10th Fabruary to bring the dosnments and 
“file them in Court. On tho 16th February 
the Commissioner went to the house again, 
" brought the unregistered Will and а draft 
of a Will found in an iron ваЁз”! and filed 
them in Oourt on the following day, 
" wrapped ina piese of cloth," Itis thus 
eloar that the Will was inside an iron safe 
whish was losked up and plased inside а 
room, the doors whereof were loeked up 
and sealed by the Commissioner and ra- 
mained so sealed from 4th Oztober 1918 
up till 2nd February 1919, Consequently, 
the Will must have been in existenee as 
early as the 4th October 1918. It has 
‘been boldly suggested, however, that the 
Wil might have bsen manufactured later 
and smuggled into the iron safe when the 
zoom was opened and the safe was unlosked 
on the 2nd NFebraary 1919. But there ів 
manifestly no foundation whatever for this 
ingenious suggestion whish is not based on 
апу evidenss in the resord. As already 
stated, the Oommissionsr reported to the 
Oourt on the 3rd Fabroary 1919, that he 
had prepared the list of the sontants of the 
room and of the safes and boxes in ths 
presenos of Baikuntha Nath Ohattoraj, and 
the list spssifiol in explisit terms ''the 
Wil and draft tied in a pisca of sloth,” 
as found among the osntenta of the iron 
ehest, Baikuntha Nath might have forth. 
with objected that this was an insorrest 
statement, and that the Will was smuggled 
in when the safe. was opened by the Csm- 
missionsr; his omission to taka exseption 
at the time is eignifizant, aad no weight 
gan bo attashed to the mneg bolated aftog- 
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thought that the Will might have been 
surreptitiously  introduesd into the safe 
when it was opaned by the Commissioner. 
Sush a suggestion plainly involvas а serious 
charge of oarelessness against the Com- 
Miesioner, aud he should, in all fairness, 
have been examined before the  aharge 
could ba entertained. On fhe other hand, 
suah evidense as there is on the resord 
including the statement of the oaveator as 
to what took plass when the Commissioner 
opened tha room and unlosked the safe, 
Indieates that the work was dona in the 
presence of many paople, anxiously watsh» 
ing the proseedings; insush sironmstansas, 
it is improbable in the highest degree that 
a despsrate attempt would be made to 
smuggle in tha two dosuments, or, that if 
made, it should евазре detection. Wea must 
eonsequently hold that the Will and the 
draft were inside the iron safe on the 4th 
Ostover 1918, when it was plased inside 
the room whish was losked up and sealed 
by the Commissionsr, This sonalasian, aa 
wo shall presently ses, is supported by reli: 
able evidenca on the resord. 

Natabar Mookerjes, the god-son of the 
testairix and tho writer of the Will, has 
deposed tbat he used.to gerva in the Ма. 
karka Colliery, (Post Kotwalgar, Distriat 
Manbhum) 300 or 400 miles distant from 
his house whish was abont 6 miles off from 
the residense of Mandakini and that he 
eame home in September 1919 to see his 
wife who was ill and also to negatiate for 
the marriags of his daughter. On or about 
the 13th Ssptambsr, he went to see Manda. 
kiai as usual aa she was his god-mother 
and found her ill. Peasannamayi also was 
ill, and, assording to the witness, both of 
tham probably had an attask of inflaerzi. 
He was told that Maudakini would exe: 
cats a Will. On his stating tBat he had no 
expsriense in Will drafting, sha said that 
sho had a draft prepared by Upendra 
Babu of Bankura who was her retained 
Pleadar from before. The draft was in 
a wall-almirah, wrapped up in в rag. 
draft showal that Maudakini was 
willing away in favour of Prasannamayi 
and Prasaunamayi was in her turn willing 
‘away in favour of Mandakini. The draft, 
in faot, was for a mutual Will Natabar 
‘did not approva of the draft, and on 
the suggoition of Rajendra Narayan Biswas, 
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‘Babu Bhutnath Mandal, a Pleader of the 
Burdwan Bar, who had eome to the village 
on business was called in. The Pleader 
examined the draft and dietated the Will to 
Natabar who wrote it out. After the Will 
had been written out, it was read over and 
explained to Mandakini by the witness. At 
her request, he signed her name as exeent- 
ant,  Bhutnath Mandal also beeame a 
witness and he was followed by other 
attesting witnesses. The Will was then 
taken to Prasannamayi who was lying 
bedridden in another room. As she was 
not able to get up, she asked the witness 
to take it baek to Mandakini, After she 
had been helped to get up, she went into 
another room and kept the Will and draft 
tied up іп в rag inside an iron oheat. It 
was in this safe that the two doeuments 
wera found on the 2nd February 1920. On 
this evidenee, it is diffeult to realise how 
a doubt eculd.be seriously raised as to the 
genuineness of the Will. The Court below, 
however, has not taken a aomprehensive 
view of the ease and has looked at every 
insident with suepieion whieh appears to us 
to be groundless. Tke attempt to bresk 
down Natabar Mookerjee in eross-examina: 
tion was Бу; по means suosessful The 
suggestion was made that he was not present 
in the village and in the house of Mandakini 
on the date; of exeoution of the Will. He 
* emphatieally. repudiated the imputation, 
If his statement was untrue, he eould have 
been completely eontradieted by Janakibal- 
lav Hazra, bis-superior offiser in the Colliery 
where an attendaree register was kept; but 
it is signifieant that though his name was 
jneluded in the list of witnesses, effective 
steps were not taken to serve the writ on 
him and to plaee him in the witness-box. 
The warrant issued against Janaki was not 
served for want of an identifier, and the 
epplieation for re-issue of prosess was 
renewed at so late a stage of the ease, 
that the Distriet Judge rightly refused to 
grant it. 16 is further elear from the 
evidenee of Natabar  Mookerjee that sub- 
sequent to his return to the Oolliery after 
the exeeution of the Will, he did not go 
bask to the village for many weeks, А post 
sard written by him on the 7th November 
1918 to Prasannamsyi is alleged to have. 
been found on or about the 2nd Desember 
1918 in a window in the house, though it 
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is not mentioned by Baikuntha in his 
examination-in-ehief. The sontents of this 
communisation, whieh the witness was never 
called upon to explain, have been supposed 
to militate against the theory that Natabar 
was present when the Will was exeouted, 
The letter, however, is eapable of a very 
different interpretation, and is sonsistent 
with the view that when Natabar left 
Mandakini, her illness had not taken a 
serious turn (as, indeed, is sbown by other 
evidevee on the resord) and also that Natabar 
was not informed of her death for some 
eonsiderable time. The letter was evidently 
written on  reeeipt of intimation of news 
of her death from Prasannamayi, who 
eomiaunisated with him while the proseed. 
ings for eontempt were pending against her. 
The letter brings out the very important 
faot that even on the 7th November 1918, 
Natabar was at the Oolliery and thus 
eorroborates his assertion that he did not 
return to the village till after its date. This 
also sould have been verified or aontradieted 
if the petitioner had sesured the attendance 
of the Colliery officer Janakiballay Hazra and 
sesured the produetion of the attendance 
register. It is not enough to suggest doubts 
as to the verasity of a witness;if the means 
of eontradietion are available to the party 
who challenges his truthfulness, these should 
be produced before the Court, We must вор. 
sequently take it -as "established beyond 
reasonable doubt that Natabar was present 
at the house of Mandakini on or abont the 
14th September 1918 took part in the 
preparation of the Will and did not again 
return to the village till after the 7th 
November 1918. This sonelusion sompletely 
demolishes the theory that the Will was manu- 
fastured after the death of Mandakini on the 
16th September 1918, for, as has already 
been shown, the Will was inside the iron safe 
as early as the 4th Ostober 1918, If 
Natabar, the soribe of the Will, was 300 or 
400 miles away, at the Oolliery, from the 
15th September 1918 to the 7th Nov- 
ember 1918, the question inevitably 
arises when and where did he manufaoture 
the Will to be plased inside the iron safe not 
later thau the 4th  Ootobsr 1918, No 
hypothesie, probable or improbable, haa 
even been suggested as a satisfastory sola- 
tion of this ornoial difieulty in the path is 
the respondent, 
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Apart from this, there is other weighty 
evidensa, besides that of Natabar Mookerjes, 
to support the genuineness of the Will. The 
testimony of Babu Upsndra Nath Das, a 
Pleader of long standing of the Bankura Bar, 
18 unimpeachable, He asserts that he pra- 
pared _the draft whieh was subsequently 
found inside the iron safe along with the 
Will. There is no inherent improbability in 
the terms of the draft, whieh sould ba used 
either for a mutual Will or for a Will by 
ono of tha sisters in favour of the other. 
The Trial Judga has summarily disearded 
the evidenea of the Pleader, basause he sould 
not remember the date when ke made the 
draft ; the suggestion apparently was that he 
might have prepared it after the death of 
the testatrix. This ів a mere hypothesis, not 
supported by oevidenes, The Judge has 
further sommented adversely upon the eir. 
eu mstanso that the witness did not produsa 
his assounta; the obvious answer is that he 
was never galled upon to do so, even 
though he offered, when asked in eross- 
examination about his aesounts, to proluse 
them on the following day. The objee- 
tion that the assounts of Mandakini wera 
not produsad is equally futile; her papers, 
if ‘any, were in the custody of the 
Commissioner and по attempt was 
made to examins them. In our opinion, 
there is no reason why the evidenss of 
Babu Upendranath Das, so far as .it goes, 
should not be acrepted as a perfestly 
honest and atraightforward statement. 
Bat if the Pleader is unable to ro-sall the 
exast time when he prepared the draft, 
the, date is fixed with some approach to 
aseurasy by Trailokyanath Karak who was 
formerly in the servies of Mandakini, He 
swears that he was sent by Mandakini to 
Baba Upendranath Das to get the draft 
prepared and that this took plasa not leas 
than 10 nor more than 30 days bafore her 
death, The witness also dessribes the 
insidents sonnested with the astual exean- 
fion and attestation of the Will, There is 
no reason why he should ba disbelievad, 
exeapt the fast that he had been in tha 
serviss of Mandakini. We need not rafer 
in detail to the evidenes of Nagendranath 
Goss whose statemants do пої seem 
probable, ani whose aro3s-examination was 
improparly disallowed even after hə had 
fucned hostile, [Sureadra Krishna Mondal v, 
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Ranse Dassi (2)] nor, is it nesassary to 
rely upon Surendranath Mandal whose 
manner is dessribed by the Judge as 
suspisious. But we do not see adequate 
reasons for rejesting the testimony of 
Babu Bhutnath Mandal, a Pleader of the 
Burdwan Bar. The  Disirist Judge was 
evidently annoyed when it was found 
diffisult to sesuro his attendanee, but the 
explanation offered by him for his failure 
to attend punetually has the ring of truth. 
Apart from this, his evidenes in support 
of the Will was trustworthy and ramained 
unaffested by  oross.examination. It may 
bs noted that the Judge sonsiders him 
unworthy of eredit basause his professional 
insoms as a lawyer is small; bat elearly 
it eannot be affirmed as a general rule 
that a person is not trustworthy  beeause 
he is not wealthy, and the Judge himself 
does not hesitate to believe Kalipada Ray, 
a witness for the oeaveator, though his 
insome as в medisal man is equally 
limited. The position, then, is that there 
is a large body of respestable avidense in 
suppori of the ease made by the pro. 
pounder, and that evidense fits in with 
the two sardinal points that the Will must 
have been in existenos as early ав the 
4th Oatober 1918, -and that no hypothesis 
has been propounded to show that the Will 
sould have been manufastured after the 
15th September and before the 4th 
Ostober 1918. As against this evidenee, 
the caveator prodused a physisian Kalipadda 
Ray, who asserted that he was approached 
in January or February, 1919, with a 
request that he should for а eonsideration 
of Rs. 400 beeome witness to в Will 
exesnted by Mandakini, and а deed-writer 
Anantalal Ghosh, who alleged that he had 
been invited in the middle of November 
1918 to forge a Will by Mandakini for a 
bribe o£ ке, 200. These witnesses are 
obviously unreliable, and their statements 
must bs deemed untrne when it is re. 
membered that, at the dates spoken to by 
them, the Will was inside the iron safe. 
The other witnesses give evidense of ^» 
negative oharaster whieh does not neutralise 
that adduosd by the petitioner. The adverse 


' (2) 59 Ind. Cas. 814; 47 С, 1048 at p. 1075; 83 С, 
р, J. 84, 24 О, W. N, 860, 


е» 


788 
PRASANNAMAYI DEBI €, BAIEKUNTBA NATH. 
somments made upon the evidenee of .Pra- 
sannamsyi are really not justified; there is 
nothing to show that sbe knew that the 
Will whish had been teken to her and 
. returned, was deposited in the iron safe; it 
їз further not shown that she obtained tke 
key of the cafe after the death of her 
sister or that, if she Lad the key, she 
ever opened: it and examined the eontents ; 
she may Lave heard of the matter during 
ber ijlnege, but it is not improbable that 
as stated by her in ber petition to the 
arbitrators on the 3rd February 1919, it 
тву have ersaped her memory, In these 
eireumstanees, we are alearly of opinion 
that the Dietriet Judge has arrived at an 
erroneous oonelusion on the question of 
the genuineness of the Will, His judgment 
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shows that his opinion is not based upon. 


в eareful analysis of. the evidence and has 
keen irflueneed by unfounded suspicion. 
As was pointed oat by Jenkins, О, J., in 
Gogersur Dutt v, Biseéssur Dutt (3), the 
standard of proof to establish a Will 
required by the Indian Statutes is that of 
the prudent man and not an absolute or 
eonelusive спе. The Indiap Evidence Ast, 
while thus adopting the requirements’ of 
the prudent man as ар appropriate ocnerete 
standard by whieh to measure proof, ie, at 
the same time, expressed in terme, whieh 
allow full eífeet to be given to sirenm- 
stanees or conditions of probability or 
improbability, so that where, as in this 
eate, forgery eomes in question in a eivil 
auit, the presumption against migcondust 
is cot without its due weight as a sirsam- 
stanse of improbability, though the standard 
of procf to the exslusion of all reascnable 
dopbt required in a eriminal case may not 
te` applicable: Cooper v. Slade (4), Devine 
v. Wilson (5). If tbe evidenee is tested 
from the poing of view just indicated it 
leaves no room for escape from the eon- 
slusion that the Will was in fact exesuted 
by Mandakini, 

. The only other question whish sould 
possibly arise wonld be that of her testa- 
mentary sapasity, On this part of the 
васе, bowever, Sir Asutosh | Chaudhuri 

. (8)18 Jnd, Cas.577; 89 C. 246; 16 C. W. N. 205. 

(4 (1858) B H: L. О, 746 аЬ p. 772; 27 1.1, Q. B. 
449; 4 Jur. (N. В.) 791; 6 W. R. 461; 10 E, R. 1488; 108 
R. B. 292. 

(5) (1855) 10 Moo. P.C, E02 nb P. 581; 14 E. R. 581; 
110 R. Е. 88, a 
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eonceded that if it was found that the Will 
bad keer, in fast, excented by Mandakini, 
he sould not eoniend that she had not at 
the time ь sound disposing mind. No doubt 
BB pointed ont by the Judicial Committee 
in Parry v. Butlin (6) the onus probandi 
lies in every саке upon the party propound- 
ing a Will to satisfy the sonseiense 
of the Oourt that the instrument pro. 
pounded ів the last Will of а free ard 
capable testator; in otber words, as stated 
by Lord Davey in Tyrrell v. Fainton (7), 
wherever a Willis prepered under oirsum- 
stanees whioh raise a well.groundcd suspieion 
that it does not express ihe mind of tke 
testator, the Court onght not to pronourea 
in favcur of it unless the  suspieion is 
removed. The suepieion to which allusion 
is tbus: made must be one inherent in the 
transastion itself and not the doubt that 
may arise from a ocnfliet of testimony. 
whieh besomes apparent on an investiga- 
tion of tke transaetion. Considered in the 
light of these principles, the question of 
testamentary sapasity is free from difficulty. 
The evidenas adduecd by ihe propoonder 
affords everwhelming proof that the testatrix 
was in full роєвеввіоп of her mental fasulties 
when the executed the Wil), and this is 
borne out even by tke evidenee of Bijay- 
shandra Ghose, Jaminibhushan Chattoraj 
and Bipinbihari Mandal oalled by the 
saveator. We have further the important 
faet that the Will was exeonted according 
to a draft prepared at tke irstance cf 
Mandakini ecme time before her illness and 
there is nothing to indiente that Prasanna- 
mayi ir flneneed the disposition in her favour. 
Some strees was laid, not unnaturally, on 
ihe  eireumstanese that all the attesting 
witnesses were not ealled ; buat though it 
ia desirable that all the attestirg witnesses 
eapable of being called should be examined to 
remove all suspieion of fraud, 16 is not 
absolutely necessary that where, as here, 
there are mary attesting witnesses, the 
absence cf every спе not called should be 
8pesifisally explained; Surendra Krishna 
Mondal v, Ranes Dassi (2). 

It has been finally urged that the Court 


(6) (1858) 2 Moo, P, O. 480 at p. 482; 43 Е. R. 
128; 12 Е, R. 1089; 4 S. E. О, (0.8,) 176, affirming 1 
Curt. 614; 168 E. R. 215, 

TH (1894) P. 161; 6 R, 540; 701, Т. 483; 42 W. Re 
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should be slow to interfere with the findings 
of fast of the Trial Judge who saw ard 
heard the witnesses aud had an opportunity 
of noting their demeanour, This is a 
salatory rule and it may be aoneaded that 
as pointed ont by the Judicial Committoe 
in Bombay Cotton Manufacturing Oo. v. Motilal 
(8), the vordies of a Judge trying the eaae 
should not be lightly disregarded where the 
inane is simpla and straightforward and 
the only question is whieh sot of witnesses 
is .to be believed. The ease before us ів 
of a- different deseription, Here the deter- 
mination of the question of genuineness 
depends not meraly upon assertions of wit- 
neages but upon surrounding fasts and 
oireumatanses whose exietense is either 
admitted or indisputably proved, and the 
judgment of the Distriat Judge is, in our 
opinion, vitiated by his failure to ёе; the 
veraeity of the witnesses by referense 
thereto. The desikions reviewed in Lall ев 
Mahomed v. Dadathat Jivani Gusdar (9), and 
Surendra Krishna Mondal v. Ranse Dassi (2), 
show that two corflisting view-points have 
to bé reeoneiled, namely, on the one hand 
the undoubted duty of the Oouct of Appeal 
io review the  reeorded  evidense апі to 
draw its own infereness and eonelusions, 
and on the other hand the unquestionable 
weight whieh must be attashed to the opinion 
of tke Judge of the primary Court who 
had the advantage o seeing. the witnesses 
and notising their look and manner. We 
have kept in view these eonsiderations and 
have arrived at the conelusion that the 
opinion ofthe Distrist Judge on the question 
of the genuinenes of the Will eannot be 
-supported on a right appresiation of tbe 
evidence, 

The result is that the appeals must be 
allowed and the Willadmitted to Probste. 
The applisation for Probate is granted 
while the applieation for Letters of Adminis- 
tration is dismissed. The appellant will 
have eosts in both Courts in the two pro- 
seedings, - 

Buosnaxp, J. —I agree, 

B, X. 
` : Appeals allowed, — 
7 (8129 Ind. Cas. 229; 39 B. 38°; 21 C. L,J. 528; 42 
І. A. 110; 19 О. W, М, 617; 17 M. L. T. 408; 28 M. In 
J, 593; 17 Bom. L, В, 45; 2L, W. 521; (1915) M. W. 
N. 788 (P. О.). | 

:9) Bt Ind. Саз 807: 410, 9335а5р. 34); 230, Ls 
| Je 190; 20 0, W, М. 835, 


6th of September 1917, 


SIND JUDICIAL COMMISSIONER'S - 
сос 


Revision Appstcarions Nos. 70 АМО 71 
or 1917. 
July 3, 1920, 

Present :——Мг. Kiusaid, J. O., and 
Mr. Kennedy, A.J. C, 
KHEMOHAND DARYANOMAL—~— 

PLAINTIFF — APPLICANT 
versus 
MENGHOMAL OHUHARMAL — 
DEFESDANT— RESPONDENT, 


Provincial Small Cause Couits Act (IX of 183%), 
з. 25—Civil Procedure Code (Act V of 1903), О, IX, 
r, 8—-Dismissal of suit for default— Revision, 


Itis entirely within the discretion of the Judge 
deciding & case to wait for the appearnuce of the 
plaintiff's Pleader but if he does not do so and 
diamisses the case iu default, a High Court will 
not interfere with his discretion, (p. 790, aol, 1.j 


Applieation for revision against the order 
of the First Olass Sab.Judge, Hyderabad, 

Mr. Faíehehanl Assudamil, for the Ар. 
pellant. 

Mr. Tahilran Maniram, for tha Respond: 
ent. 


'"JUDGMENT,.—The fasts of these two 
Ravision Applieations Nos, 70 and 71 are 
simple and undisputed, 


The plaintiff, who is the present appliaant, 
fled a suit for Ry, 226 in the Court of 
the First Olass Sabordinate Judge, Hyder- 
aad, in the exeroise of Small Oause Court 
Jurisdistion. The defendant in his written 
statement admitted that Ri. 136-5.6 were 
dus to the plaintiff bat he went on to 
urge that owing to non-delivery of the goods, 
namely, split and unsplit wood, within the 
stipulated period the defendant had insurrad 
a loss of Hs. 78.9.0. Tha defendant, 
therefore, deslared himself ready to pay 
not Rs, 130.5.6 but Бэ. 62-12-6, On this 
eounter.slaim he paid the Couri-fea stam ps. 
The essa wes fixed for hearing on the 
It is alleged that 
the plaintiffs Plesder want to tho Pirat 
Class Subordinata Judge's Conrt bat found 
him busy. Аз the Pleader had a casa on tha 
sima day in the Sessions Judge'a Oourt 
he went there leaving his sle:k hghind, 
Some time later, the plaintiff's база wag 
galled out and the elerk went to eall the 
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plaintiff's Pleader, The latter, it is said, 
was engaged in arguing the ease before the 
Sessions Judge, At any rate, he did not 
go to the Court of the First Olass Subordi- 
nate Judge until some 15 or 20 minutes later. 
By that time, however, the learned First 
Olass Subordinate Judge had already dismissed 
the ease for default with eosts. 

The plaintiff by his Pleader made an 
applieation to restore his suit on the 
file On the 21st September 1917, the 
learned First Olass: Subordinate Judge dis- 
missed.the applisation, Against this order 
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of dismissal of the learned Subordinate 


Judge, the plaintiff has filed these two ap- 
plieations. In the one, he has asked this 
Gourt to restore his oase to the First Olass 
Sub-Judge’s file (No. 70). In'No, 71 he has 
urged that in view of the defendant’s admis- 
sion in his written statement, be should 
haye been awarded a  desree for 
Rs. 136-5-6. 

As regards Application No, 70, we do 
not think that we should be justified in 
interfering with tke learned Subordinate 
Jadge’s diseretion, It is no doubt true 
that this is a revision applieation, not under 
gestion 115 of the: Civil Prosedure Code, 
but. under sestion 25 of Aot IX of 1887. 
But even sestion 25 of Aet IX of 1887 
lays down that the High Court ean only vary 
the órder of the Judge of the Ooart of 
Small Causes if that order has not been 
made secording to law. Now under Order 
ІХ, rule 8,the duty laid on the Oonrt to 
'dismiss & suit when the plaintiff does not 
appear is peremptory. The words are: The 
Oourt shall make an order that the suit is 
dismissed.” lt has been urged by the 
learned Pleader that the Judge might have 
waited forthe Pleader to come. The answer 
is that it ів a matter entirely within the 
diceretion of the learned Judge and we do not 
propose to interfere with it, At the same time 
we do express our disapproval of a Pleader’s 
sonduet who takes sueh little sare of his 
elient's ease that he does not even ask 
a brother Pleader' to apply for a short ad- 
jouinment during his absense, 

As regards the ApplisationNo, 71, we think 
that the applisation should be granted. Мг. 
Tahilram for the opponent has frankly ade 
mitted that as regards Rs. 62-12-6 the 
Judge should hava awarded to the plaintiff 
a deeres, The question, therefore, resolves 
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itself into this, whether the plaintiff should 
be given a desree for Rs. 136.5-6 or 
Rs, 62-12-6. Mr. Tahilram has relied on 
sestion 115 of the Civil Prosedure Code 
and has urged that as the Trial .Jndge 
refused to allow the Ra. 78.9.0, that was 
a finding of fast whieh we sannot disturb, 
But thie was a eounter.elaim by the defend. 
ant and it was for the defendant to prove 
it just as mush as if he had been a plaint- 
iff, and as if he had filed a plaint. As 
the learned Pleader, Mr. Fethehand, sontends, 
the defendant is no more entitled to reeover 
a sounter-slaim merely on a written state- 


. ment than a plaintiff is entitled to reeover 


his elim merely on his plaint. As the 
defendant did not lead any evidenee to 
prove his counter-slaim, we must dismiss 
it, and we direet that a deoree should be 
granted to the plaintiff for Rs, 138 5-6 
only. We grant costs in the lower Court to 
the extent of Rs. 136.5.6 and we grant in- 
terest at 6 per sent, on Rs. 130.5.6 from the 
date of suit to the date of payment. 

We dismiss Application No. 70 with eosts 
and we grant Apphoation No, 71 with sosta, 

W. б. A. 

No. 70 dismissed and No, 71 granted, 





PATNA HIGH COURT. 
APPEAL FaO0x OxiGiNaL Decsen No, 139 or 
1919, 
Mareh 22, 1922, 
Present : —Mr. Juatiae Das and. 
Mr, Justise Adami, 
Saiyid JOWAD HUSSAIN—Devenpaxt: 
APPELLANT 
versus 
Babu GENDAN SINGH anp oTaERS 
— Poalnvivrs, 
Musammat KHODAIZTUL KOBRA 


AND OTHERS— DEFRNDANTS— RESPONDENTS. 

Mortgage suit — Preliminary decree—Appeal dismissed 
—Final decree, application for — Limitation — Limitation 
Act (IX of 1908), Sch. I, Art, 181. 


Where in a. mortgage suit there is an appeal 
from the preliminary decree, the right to-apply. for 
a final decree under Article 181 to Sohedule I of 
the Limitation Act socrnes.on the date of the 
decree or order of the Appellate Court, even though , 
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the Appellate Court does no more than dismiss the 
appeal. [p. 79%, col. 2.] 

Abdul Majid v Jawahir Lal, 23 Ind. Cas. 649; 26 А. 
850; 12 A. L. J. 624; 16 Bom, L, R. 395; 18 С. W. М, 
903; 19 C, L. J. 626; 27 M. L.J. 1 (1914) M. W. V. 
455; 16 M, L. T. 41; 1 L. W, 483 (P. C.), referred to. 

Appeal from a desision of the Sabordinate 
Judge, Gaya, 

Mesara, Sultan Ahmad, S. M. Tahir and 

Busan Jan, for the Appellant, 
Messrs, Hasan Imam and А. B. Mukharit, 
for the Respondents, 
JUDGMENT, 
Das, J.—The material fasts are all stated 
with presision in the judgment of the Court 
below; and, as I agree with.the conelusion 


at whieh the learned Subordinate Judge 


has arrived, it is unnesessary to resapitu- 
late these faets, The learned Counsel for 
the appellants eonteuds that the right to 
apply sesrued to the plaintiffs on the 22nd 
August 1915, the date fixed for payment 
of the mortgage-money by the preliminary 
deeree passed by the Court of Srat instanse, 
and that as the respondents did not apply for 
a final desres until the 22adof February 
1919, the application, presented on that 
date was barred under the provision of 
Article 181, First Sshedule, of the Limi- 
‘tation Aot. The learned Counsel for the 
‘respondents, on the other hand, maintains 
that as there was an appeal tothe High 
‘Court by his elients from the desree of 
the Oourt of first instanae and that as 
-that appeal was disposed of on the 21st 
May 1917, the right to apply aesrued to 
the respondents on the 21st May 1917, 
and the applisition waa not assordingly 
barred by limitation, To this, the learned 
Counsel for the appellants replies that, as 
the desree of the High Oourt did nothing 
mora than dismiss the appeal with eosts, 
time bagan to ran from the 22nd August 
‘1915, 

I eonfess that the question is not free 
‘from ді епі ев. 1 19 conesded that Artiele 
181 of the Limitation: Aet applies; and I 
think. that it is a matter for regret that 
there are no provisions in the Limitation 
Aot which would govern applisations for a 
final desree analogous to “those eontained 
in the third solumn of  Artiele 182 of 
the Limitation Ast. It is soneeded that if 
the Appellate Court at all varies the deeree 
of the primary Court, time would begin 
ip'ruu from the dats of the desres of the 
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Appellate Court, and not from the desree 
of the Court of firat instante ; but it ie 
eontended that if the Appellate Court dis- 
misses the appeal without extending the 
tima for payment fired by the desree of 
the primary Court, time would begin to 
run from the date so fixed. Jt seems to 
me that, if the argument bs a good one, it 
ia possible for a mortgagor to defeat tha 
mortgagee by earrying an appeal from one 
Appellate Court to another, and ultimately 
suffering the appeal to be dismissed. Baot 
the mere faet that the argument may 
have that result is no ground for holding 
that it 15 a bad one; bnt itis a ground 
for hoping that the  Logislaturoe may 
find it possible to deal with the snbjaot 
by providing a period of limitation for 
applisations for final dserees in mortgage 
astions, and the time from whieh such 
period would bagin to run on prineiples 
analogous to those sontained in the third 
eoluma of Article 182 of the Limitation 
Act. Though not strietly partinent to this 
subjest, I “may point out that, under Arti- 
ele 182 of the Limitation Aet, the period 
of three yoa&ra limited for an  applieation 
for the exesution of a desree or order 
begins to run from tha data of the dasres 
or order,unless, there has baen an appeal, 
in whieh ease the tims begins to run 
from the desrea or order of the Appellate 
Oourt or the withdrawal of the appeal. 
Bat where there is an appeal, and the 
appeal is dismissed for want of prosecution, 
sinoe the order dismissing the appeal 


‘neither adopts nór eonfirms the desision 


appealed from nor із ib an order passed 
on the withdrawal of the appeal, time 
begins to run from tha date of the desree 
or order appealed againsb,* as in the opinion 
of the Jadicial Committee, the party 
appealing must ba regardedein the siroam- 
staness as being in tha samo position as 
if he had not appealed at all. Sas Abdul 
Маңа v. Jawahir Lil (1). This obviously 
puts the desree-holder at а great disadvant. 
айз, where the аррәвһі із by the judgmont. 
debtor, If the matters ara at all reson. 

(1) 23 Ind. Cas 649; 38 A 350; 12 A. D. J, 624; 16 
Bom. L. В. 395: 18 С. W. N. 963. 9890, L 7.626; 21 
M. L. J. V; (1914) M. W, N. 485; 13 M, L. T. 46 1 
L. W. 483 (Р.С) POLARS а Ч 

[*See Ragho Prasad Singh v. Jaiunandan Prasad 
Singh, 59 Ind. Cas. 838; 6;P. L. T 21; 2 P. |. T 28; 
(1921) Pat, 8&—Ed.]. 
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sidered by the Legislature, and applientiona 
for final deerees in mortgage actions are 
put on the same footing as applieations 
for exeeution of deoreer, then the ance 
where а mortgagor or a judgment-debtcr 
earriea an appeal to the Appellate Court 
avd then suffers theappeal to be dismieced 
for want of prceesution ought not to be 
overlooked by the Legislature, 

. The question whieh has been argued 
before us isnot free from diffienlties; but 
it is diffisult to resist the argument em- 
ployed by Bannerjee, J., in the ease of 
Ga adhar Singh v. Kishen Jiwan Lal (2), 
проп wbhieh:the lesrned Subordinate Judge 
relied. In giving effect to the arguments 
advanced on behalf of the mort gagees, that 
learned Judge said as follows:—' It seems 
to me that this role,” that is іо вву the 
5th rule of Order XXXIV, the rule regulat. 
ing applieatiops for firal desrees in mortgage 
astions, “eontemplatec the passing of only 
ove final девгве in а suit for eale upon a 
mortgage. The essential oondition to the 
making cf a final deeree iw the existecee 
of a proliminary deorece whieh ban become 
gorelusive between the parties, When an 
arpeal kas been prefcrred, it is the deorce 
of ‘the Appellate Court whieh is the final 
deerea in {ke oause.” The deeision 
of the Judisial Committee in the esze 
of ‘Abdul Majid v. Jawahir Lal (1), was relied 
оп. by Mr. Justiee Banerjee. The faets 
of that васе were there: by the prelimirarg 
deeree passed by the Court of first instance, 
19th cf August 1890 was fixed for 
payment of the mortgage-money. Ап 
appeal was taken from that deerco to the 
High Court, and that appeal was ditmisecd 
on the tih of April 18£3. The mcrigagor 
obtained leave to appeal tu tke Jrdisial 
Committee, butdid not proseaute bis appeal, 
and on the 13th cf May 1901, the appeal 
was dismissed fcr want of prosecution, 
On tke llth of Jupe 1£09, the mcrigagce 
applied to the Subordirate Judge for an 
order absolute to sell the mortgagcd prop- 
erties. The Judieis] Committee came to 
the eonelution that the applisation was 
barred urder section 179 of the Limitation 
Ast of 1&77 nt the expiry of three years 
from the date of the decree cf the High 
Court, .ard, therefore, before the passing 
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of the Code of Civil Prosedure of 1908, 
and that, вв the right had onee been 
bàrred, no provision ‘of the Code of 1903 
sould operate to revive it.’ With this portion, 
of the judgment of the Judisial Commit- 
tee, w3 sre not soncerned, exeept in ro 
far as it held that, before the passing of 
the Code: cf 1508, an sppliesation for an 
order absoluta to sell the mortgaged pro- 
perties was regarded as an. applieation 
for exeeution of the preliminary desrer, | 
for, on no other hypothesis sould Ártiole 179 
of the Limitation Aet of 1577 be ragard- 
ed as applisable to such an application, The 
Judicial Committee, however, held that the 
time for making such an application began 
to гор from the 8th of, April 1893, the 
date of the decision of the High Court 
dismissing the appeal, Mr. Justise Banerji 
took tbe decision of the Judisial Committee 
in the ease, sited to ostablish that, when 
an appeal has been preferred, if is. Ње 
desree of the Appellate Court which isthe 
final desree in the васе, But it may be 
pointed out that, on the bypotbesis that 
Ariisle 179 of the old Limitation Act 
was applicable to eush an application, 
under the exprese provision of Artisle 179, 
time would begin to run from “the date 
of the final deeree or order of the Appel- 
late Court ;” and it is doubtful whether 
we san apply a desision under Artiole 179 
of the old Limitation Ast toa ease under 
Article 181 of the new  Limitiation Aet, 
except by analogy. All that Artisle 181 
condeceends to tell us is that , limitation 
begins to run from tbe , date "when the 
right to apply aserues,” "Tbe question is 
when does the right to apply aserue? 
Under Article 179 of the old Limitation 
Aet, it &eorued on the date of the final 
deeree or order of the Appellate Court, 
This provision is not to befcuud in Article 
181: But neither ia there any thing in 
Artiele 151 to eontradist the view that the 
right to apply aseruces or the date of the 
firal deeree or order of the Appellate 
Court, where there is an appeal from the 
deaisior of the Court of first instanes, 
Now the essential oharneter of an applisa- 
tion whioh fcllows в preliminary deeree 
for sale remains the same, thongh the 
provisions ав to mortgage suits have been 
removed from tbe Transfer of Property 
Aet to the Qivil Prosedure Qode and the 
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order passed on such an appligation is now 
ealled a deeree for sale and not an order 
for sale; The shange effeated by the Code 
of 1908 was a ehange in prosedure во аз 
to shut out sush sontentions as used: to 
be raised that sueh applieations were not 
under the provisions of the Civil Pross- 
dure Code. Neither the Civil Prosedura 
Oode of 1908 nor the Limitation Aet of 
1903 has answered the question, when 
the right to maks the applieation assrnes. 
That being so, we are, I think, entitled 
by snalogy, to apply the provision `of 
Artisle 179, third solumn, answering the 
question, when the right to apply nesrues, 
Aa I have said before, tha question is 
not free from diffisnlty; bnt, on the whole, 
І think, with great respsot, that the view 
of Banerjee, J.,in the cease I have sited is 
right, ` 
. I must dismiss this appeal with 85365. 
ADAMI, J.—I agree. 


і Д.Р, Appeal dismissal. 


OALOUTTA HIGH COURT. 
APPEAL FROM OsiatwanL, Овокве No, 206 
cr 1919. 

August 23, 1921, 

Present: —Sir Asutosh Mookerieo, Kr., and 
i Mr, Justise Panton. 

Каа BHUPENDRA NARAIN SINGH 
BAHADUR ano Ooraggs— DEFENDANTS — 
APPELLAHIB 
versus 
MADAR BUX SHEIKH AND OTHERI— 
PLAINTIFFS — RESPONDENTS, 

Paini Regulation (VIII of 1818), ss 8, 10—Patni 
sale for arrears of rent —Notice, contento of—Zemin- 
dar’s responsibility—Non-conformity with requirements 
-of Patni Regulation—Sale, validity of. 


Section 10 of the Patni Regulation contemplates 
a self-contained notice, which comprises not only 
aspscification of the arrears and notification that 
ihe sale will be held on the Ist Jaistha following if 
the amount claimed ba not paid before that date ‘but 
also а statemant of the lots proposed to be sold 
in idus in which the sale will be held. [p. 791, 
col. 1. 

The-notics tə b» siusk up in tha Cabshecy of tha 
Gollector, like the petition ta him containing а 
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specification of the arrears, must contain specification 
of the balances that may be due to the zemindar 
concerned from all the patnidars under him an 

& copy or extract of such part of the notice as may 
apply to an individual defaulter shall be sent by 
the zemindar to be similarly published at the 
Cutchery or at the principal town or village upon 
the land of the defaulter. [p 794, col 1.] 

The zemindar is exclusively ‘answerable for the 
observance of the forms prescribed in section 8, 
clause (2) of the Patni Regulation [p. 794, cols. 1 & 2] 
, Strict conformity with the requirements of the 
Patni Regulation in respect of the contents and 
service of the notice mentioned in sections 8 and 10 
of the Regulation is essential to secure a valid 
putni sale, [p, 795, col. 2.] 

Appeal against the decree of the Distriet 

Judge, Birbhum, dated the 24th July 1919, ' 
. Sir Asutosk Chaudhri, Babus Preo Sankar 
Majumdar, Phanindra Lal Ma tra, Asstaranjan 
Ghose and Pramatha Nath Baner, ee, for Da» 
fendant No, 1—Appellant. 


Eabus Mahendra Nuts Ray, Mohini Mohan 
Ohakrabarti, Hari Narain Ohowdhry and Bires- 
war Bagchi, for the Plaintiff, Respondent. 

Babu Мапто а Nath Roy, for Defendant 
No, 2, Respondent. 

Babu Surendra Nath Ghosal, for Dafendant 
No, 3, Respondent. 


JUDGMENT,.— This is an appeal by tha 
zemindar defendant in à suit sommensed on 
the 12th April 1915 under sestion 14 of 
Regulation VIII of 1819 for reversal of the 
sale of а рап? taluk held under the Regu. 
lation on the 15th May 1914. The validity 
of the sale was attasked on a vareiy of 
grounds, One of these grounds was that tha 
requirements of seetion 8 of the Regulation 
had not been fulfilled ; and this was formae 
lated in the ninth issue in the fcllowing 
terms : 

" Were the Astom petition, nobise, tstahar 
.and all the prossadings sonnesied therewith, 
good and valid aesording to Idw and were 
noties and їзіалат duly served, ” 

Tho Distriat Judge has answered this 
question in favour of tha putnidar anl has, 
for this raason, set aside the sale as invalid. 
Оа ths present appeal by the semindar, the 
eonslusiots of the Distrish Judge hava boen 
assailed as erroneous. ` 


Seation 8, slaasa (2) of tha Patni BR galation 
raqaires the semindzr to preient @ petitioa 
tə the Colleator sontaining a врэзібзайоа of 
впу bilansss duo to hin оз аззопп} of the 
expired узаг from all or any paini talukdars, 
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‘This petition must be stuek up in some eon- 
'Bpieuous part of the Oollestor's Outeberi with 
а notjsee that if the amount elaimed be not 
paid before the Ist Jaistha following, the 
‘tenure of the defaulter will on that day be 
sold by publis sale in liquidation, This must 
be read: with sestion 10, whieh provides. that 
cat the time of sale, the -notise. previously stuck 
up іп the Outehery shall be taken down and 
the lota be salled up sussessively in the order 
inwhieh they may be found in that notice. 
This mskes it plain that  seetion 10 
eontemplates а self-contained notiee, which 
somprises not only a spesifieation of the 
arrears and notifieation that the sale will be 
held on the let Jaistha if the amount elaimed 
be not paid before that date, but also a 
statement of the lots proposed to Бе 
sold in the order in whish the sale will be 
held. This sonelusion is sonfirmed by an 
important provision eontained in seotion 8, 
elause (2) whieh is expressed in the following 
terme: "A similar notiee shall bestuek up at the 
Sadar Cutohery of the gemindar himself, and a 
eopy or extraet of scch part of the notise as 
may apply to the individual sase shall be by 
him sent,to be similarly published at the 
Cutehery, or at the prineipal town or village 
upon the land of the defaulter.” This leaves 
no room for doubt that the notiee to be stuek 
up in the Cutehery of the Collestor, like the 
petition, must eontain specification of the 
balanees that may be dne to the ceminiar вор- 
serned from all the paínidars under him and 
that s’eopy or extract of such part of the 
notiee as may apply to anindividual defaulter 
stall be rent by the sem:ndar to be similarly 
published at the Cutehery or at the prinsipal 
town or ' village upon the land of the de- 
faulter. There ean thus be no serious eon- 
$roversy as to the sorrestness of the view 
adopted by this Oourtin the вазе of Bejoy 
‘Krishna v. Lakshmi Narain (1), regarding the 
eontents of the notise whieh is required to be 
astuek пр in the Outehory of the Oollestor 
under seetion 8 and to be taken down at the 
time of the sale under section 10, so that 
the lots may be salled up suseessively in the 
order in whieh they may bs found in that 
notiee, . 

. "We have now to judge by this test, whether 
the zemindar who is exslusively answerable 
for the observanee of the forms pressribed 
' (D 54 Tad. Cas. s 786; 50 0, 1. J, 488; 47 O, 887; 24 
О, We, 902. е E 
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in seetion 8, solange (2), has established that the 
statutory requirements were earried out, 
The notias whieh has been prodused (Exhibit 
P) obviously does not fulfil the requirements 
of the Regulation; it does not eontain& 
Bpesifieation of the balanses due from all the 
painidars ; it mentions only the paint, now in 
suit, though the oral evidenee makes it elear 
that "there were about forty Astam eases in 
whieh the Raja of Nashipore was interested.” 
The zemindar has sonsequently been driven ta 
bring forward oral evidence to establish that 
another notiee, showing all the defanlting 
potnidars and the balanses due from eash 
of them was stuck up as required by the 
Regulation, Sailajaprassd Sengupta deposes 
that while he was Jamanabis in the service 
of the Maharaja of Nashipore, a notise ased 
io be drawn up showing all defaulting 
paintdarsin two parts—one was published 
in the Sadar Cutshery of the zemindur and the 
other was sent to the Raj Pleader, Sasibhushan 
Ohaudhuri, at Birbhum. The Pleader, who 
is also the am mukhiear of the semindar, 


has been examined. He aaserts that 
he stusk up in the Oolleetorate two 
notices of Asiam sales, one, of the mal, 


and the other, of the debutter mahal, The 
District Judge has not aseepted this assertion, 
and after careful sonsideralion of all the 
cireumstanses, we are unsble to disagree with 
him, The memory ofthe witness asto the 
time when the alleged notices were pnt up is 
slearly at fanlt. He asserts that be saw 
stuck up on the notise-board of the Colleetor 
the noties (Exhibit P) before the 19th or 13th 
Baisak, and he fortifies this statement by 
the further assertion that he examined the 
board between the 10th and the 13th. This 
must be insorreet, beennse the peon, who 
stusk up the notiees, did not reseive them for 
publisation till the 14th Baissk. Apart from 
thie, no explanation is fortheoming why notices 
in respost of indivdual paints ahonld be stuek 
up, though not required by the Regulation, 
and somplete nctiees as required by the Regula- 
tion should be subsequently stnek up. Besides, 
itis а matter for legitimate eomment that 
while the notise (Exhibit P) was stuak up by 
the Colleatorate peon in the dissharge of his 
usuel duties, the alleged eomprehensive notiee 
was put up by the am-muktear. It does seom 
strange that a private individual should stisk 
up the proper nolise as required by the Ra. 
gulation, .while the- inappropriate. -notiag 
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is’ stusk up by the  offieer вопвегпей, 
The evidence also, shows that Ње 
notiee-board is in a glass ease, that there 
‘are iron-safes and shests about a eubit below 
the plase where the notiess are hung, and 
that a sentry "armed with gun" walks up 
and down by that plase. An attempt by a 
stranger to stiek up rotiee on в notiee-board 
һо plased eould not fail to attrast attention, 
and independent evidence might be expeeted of 
the endeavour made by the witness to somply 
with the requirements of the Statute. 
There ia finally the signifieant fast 
that the notiees alleged to have been 
atuek up Бу the witness on the notice 
board of the Oolleetor were not found on 
the records, whieh eontained, however, the 
notise (Exhibit P), In these eireumstanses, 
we are not prepared as a Court of Appeal 
Чо pronounee the opinion that the view 
taken by the Trial Court is erroneous, 
But even if it were soneeded that the 
requisite notise had been put up by the 
am-muxiear as alleged by him, there is no 
evidenee to show that it was taken down 
at the time of the sale as reqnired by 
gestion 10 and that the lots were ealled 
up snesessively in the order in whieh they 
stood in that noties. Indeed, the noties 
does not appear to have been seen by any 
one єхзерё the am muhiear. In thia eonnes: 
йог, же must take the statement of 
Upend:anath Sadhu, who was the revenue 
Perhkar of the Oclleetor at the time, that 
the Maharaja of Nashipore always has а 
separate petition for each tenure, ‘ibe 
witness was present with the  Oolleetor 
when the paint was sold and so also was 
the am-muktear of the  zemindar. The 
witness asserts that the am muktear filed 
before the Oolleetor а list of arrears and 
the Mnuffasil notise, that the witness read 
them to the Oollestor who signed them 
and then the sale took plaee. Tothe same 
effeat is the testimony of Anantalal Ghosal, 
another assistant in the Oollestorate who 
was present at the sale. The evidenee of 
Surendra Mohan Kar, who was the Naib 
Nazir of the Colleatorate at the time, 
does nob afford the slightest indisation 
that the notise alleged to have been put 
up by the am-mukiear had ever been stusk 
up or seen by anybody. ог taken down at 
the time of the sale. He asserts that on 
the 27th April, that ie,.the 14th Bazeakh, 
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the resords of the Astam ease were made 
over to Sheikh Amin the peon (sines 
deseased) for publication, that the witness 
himeelf went later and found that the 
resords were hung up in the proper plase 
that they remained thers till the day -of 
sale, and that on that day the reeorda 
were brought down and arranged by the 
witness and ment to the revenue  Peshkar 
with reports of serviee by the peon, The 
witness added that from the time of 
publication until they were returned to the 
Munshikhana, they remained in eharge of 
the Nazir (who has died sinse) and that 
he himself had never notised any record 
short when the record was brought down, 
lf the additional notiee, alleged to have 
been put up by the am-mukisar himself, 
had been on the notiee board when the 
resords were brought down on the day 
of sale and arranged by thia witness, it 
sould hardly have eseaped his notiee, On 
a review of the evidense relevant to this 
question, we hold, in eoneurrenes with the 
Distrist Jadge, that the zemindar has not 
diseharged the burden, whieh the law 
imposes upon him, to establish that a 
notiee fulfilling the requirements of sestion 8 
was stusk up in some conspisuons part of 
the Cutehery of the Collestor; the only 
notise whieh is shown to have been stnok 
up does not satisfy the statutory require. 
ments. This by itself is fatal to the sale; 
for, as repeatedly emphasised by this 
Court as also by the Judieial Committee, 
striet eonformity with the requirements of 
the Regulation in respect of the eontents 
and servise of the noties mentioned in 
sestions 8 and 10 is essential to seeure & 
valid sale; Maharajah of Burdwan у, Tara. 
sundari Debi (2), Maharani of Burdwan v. 
Krishna Kamini Dasi (3), Ahsanulla Khan 
Bahadoor v. Hurt Ohurn Moeoomdar (4), 
afficmed іп Ahsanulla Khan Bahadur v. 
Hartcharan Mozumdar (5), Hurro Doyal Roy v. 
Mahomed Gas Ohowdhry (6), Bajnaraín 
Mitra v. Апаа Lal (7), 


(2) 10 I. A. 19; 0 0. 619; 18 C, L. В, 34; 4 Sar, 
J. 414,7 Ind, Jur, 212; 4 Ind. Deo, (x. s.) ost b d. 
(3, 141. A, 80; 14 C. 863; 11 Ind. Jar. 275; 4 Sar 
P. C. J. 772; 7 Ind, Dec. (s. в.) 242 (р, оъ : 
(4) 17 О. 41% 8 Ind Dec. (м. s.) 855. 
(52 19 L А. 191; 20 С. 88; 6 Sar. P.C, J, 252; 1¢ 
Ind. Deo. (N. s ) 58(P. C.). j 
(6) 19 О, 699; 9 Ind. Deo, (м, .) 928. 
UL. 18 G,-703; 9 Ind, Dec, (м. в.) 911, 
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In view of our eonslosion on this point, 
it is not nesessary to investigate whether 
there was due serviso of the requisite 
notiees at the Sadar Outsbery of the 
tezindar and at the Onatehery or at tha 
prinsipal town or village upon the land of 
fhe defaulter. Tha Distriot Judge has 
held that the semindar has failed to prove 
by salisfaetory evidense that those notiees 
were really or properly published. His 
eritisiams on the evidense may, in some 
places, seem unduly евагеһіпр, put it is 
needless for us to embark upon в review 
of his eonslusion basei upon an appresia. 
tion shicfly of oral testimzny, ae, ia our 
opinion, the sale must be eaneelled on the 
ground already stated, 

The result із that the desree made by the 
Distriet Judge is affirmed and this appeal 
dismissed with eosts. 

В. N, 

Appeal dismissed, 


. SIND JUDIUIAL OOMMISSIONER'3 
COURT. 
Јоргоса MisogLLANEOUS No. 72 o» 1921. 
September 25, 1921. 
? Pres mt: —Mr. Raymond, А, J. О. 
In the matter of Arbitration between Tan . 
Fien оғ JAL NARAIN eee 
e RESPONDEAT Nol 
AND 
Firm or NARAINDAS JANIM AL 
ВеягонрЕмг No. 2, 


Civil Procedure Code (Act V ef 1908), ss. 10, H, 


scope of-—Arbitration Act (IX of 1899) — Referenca 
to arbitration Award —Suit to set aside award filed ~ 
Btay of award proceedings. 


Sections 10 and 11 of the Civil Procedure Code 


are concerned with the law of procedure and the mere . 


user of thé word “suit” in section 10 does not 
restrict its applicability to suits alone but the 
section can be extended to civil mikcellanéous 
proceedings by virtue of section 14!, Civil Procedure 
Code, if it ig otherwise applicable, [p. 798, col, 1.]. 


-9 


Once an award is made, there is no equitable 
reason for staying proceedings under it because а 
suit is filed to set it aside, [ p. 799, col. 1.) 

An order under section 151, Civil Procedure Code 
is to be made when the ends of justice require if or 
to frustrate an abuse of the process of the Court, 
and where in an application to stay proceedings 
under an award neither of the conditions prevail 
there should be no stay. [p. 799, col 2.] 

Parties entered into contract of sale of certain 
bales of cloth with the usual clause as to reference 
to arbitration of any disputes arising between the 
partics. Certain disputes arose and one party 
called upon the other party to join them in referring 
to arbitration and name their arbitrator. The other 
party failed to do so The first party nominated 
arbitrators, one on their own behalf and the other 
on behalf of the second party. Both the parties 
were present before the arbitrators who, after hearing 
them, made the award. The arbitrators then filed 
their award in the Sind Judicial Commissioner’s Court 
and notices were issued to the parties to show cause 
why the award should not be filed, Objections were 
filed. The other party Lad filed a suit previous to 
the award at Delhi for a declaration that there 
was no contract between the parties and an appeal 
was pending in that case in the Lahore High Court. 
After the award the second party filed another snit 
against the first party iu.the Sub-Judge’s Court at 
Delhi questioning the validity ofthe urbitration 
proceedings. An application was filed in the Sind 
Judicial Commissioner’s Court that pending the 
appeal in the Lahore High Court and the suit in 
the Sub.Judge's Court, Delhi the hearing of the 
petition to file the award be stayed under section 
10 of the Civil Procedure Code: 

Held, that section 10 of the Civil Procedure Code 
did not apply to the case as the parties in the pro- 
ceedings sought to be stayed were not identical with 
those in the Delhi suits and asthe Delhi Court was not 
competent co grant the relief claimed: in the 
application. [p. 799, col. 1.] 


Mr, Rugchend Billaram, for Respond- 
ent No. I. 

Mr. Kimatrat Bhojraj, for Respond- 
ent No. 2. 

JUDGMENT,—This is an applieaticn 
under sestion 10, Oivil Prosedure 
Code, read with seeticn 141, Ойу Prc- 


sedure Code for stay of proseedings in Judi- 
sis] Missellaneous No. 72 of 1921 which is a 
petition under seotion 11, alause (2) of Act 
IX of 189) for filing an award. Before 
dissussing the legal aspest of the appli- 
eations it is nesassary to set out all the 
eirenms!anoss that have led to it. 


Narain Babulal alleged 
that the firm of Naraindas Janimal of 
Dalbi had entered info а contrast with 
them for the. pu:ohase of several bales of 


The firm of Jii 
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white mulls under various indents, whioh 
sontained the usual referense slause to 
arbitration in the event of any disputes 
between the parties. Certain disputes did 
arise and the firm Jai Narain Babulal 
called upon Naraindas Janilal to join 
them in referring them to arbitration and 
to name their arbitrator, and, as the 
latter failed to do во, they  exesuted а 
referenae on the Ist Joly 1920 in favour 
of two Enropean mershants as arbitrators, 
nominating one on behalf of themselves 
and: one on behalf of Naraindas Janimal. 
Both the parties were present before the 


arbitrators who, after hearing them, 
made their award on the 20th January 
1921 for the payment of a sum of 


Res. 48,000 odd to Jai Narain Babulal by 
Naraindas Janimal On 17th February 
1921 the arbitrators filed the award in 
this Court, and usual noties was issued 
to Naráindas Janimal to show sause why 
the award should not be filed. They 
have filed their objeetions to it whish 
have not yet been considered. 

Now, Naraindas Janimal were undoubt. 
. edly aware that Jai Narain Babulal eon- 
templated а referense of the disputes 
‘between them to arbitration, and evidently 
“with: the view of fore-stalling them, filed 
Са suit against them on the 8th August 
74919 in the Court of the First. Olass 
‘Sub Judge, Delhi, for a declaration that 
there was no eontraet between the parties, 
and that, even if there was one, it was 
vitiated by fraud and wmisrepresenta- 
tion, and hence Jai Narain Babulal sould 
not enforss the arbitration slause and 
should be restrained from doing so, This 
sui& was dismissed on a preliminary point 
on.the 28th January 1$20, 
was filed against the order of dismissal 
in the Lahore High Oourt and has been 
admitted to hearing, An applieation for 
temporary injunstion restraining referense 
to arbitration had been presented and 
granted by the Sub Judge but was dis. 
charged by High Court. 

On the 22nd January 1921, shortly after 
the award, Naraindas Jantmal filed a веворӣ 
suit in the Oonrt of the Sub Judge af 
Delbi-against Jai Narain Babulal question. 
ing the validity of the arbitration prcesed- 
ings as the matters involyed were already 
.the eubjeet of a pending suit and prayed 


An appeal. 


‘To 


‘word 


that the award ba set aside and eanselled, 
This suit has not been disposed off, 

It is contended on ‘behalf of Narain- 
das Janiram that as there ія an appeal 
pending in the Lahore High Conrt arising 
out of the suit for a deslaration that it 
bs held that there was no  oontrast bet. 
ween the parties and  sonsequently tho 
arbritation slanse was not enforeeable, and, 
secondly, as there is a suit pending in 
the Oourt of the Sub.Jndge sceking Чо 
sot aside the award, the hearing of the 
petition to file tha award in this Conrt 
should be stayed, as it direstly and sub. 
stantially sovers the’ same ground, and 
thé same parties sre conserned therein. ` 

Admittedly, the first suit was filed in 
the Court of the Sub-Judge, Dehli, before 
the referen«e to arbitration, and the sesond 


after the passing of the award. Further, 
it is wellestablished that the word 
“suit” in ^ seetion 10, Oivil Procedure 


Code ineludes an appeal, and, therefore, as 
an appeal is pending against the first 
suit and bas been admitted to regular 


‘hearing, there ean be no bar to the appli- 


eability of seetion 10, if it.is otherwise 
applieable. 

The first question is as to the appli. 
eability of seation 10 to prosesdings to 
file an award under the Indian Arbitra. 
tion Aot, 

There is ro doubt: that a petition 
presented in Oourt for the filing of an 
award is to he reekoned asa miseellaneous 


judieial proseeding and not as a suit. 
The award does not  eulminate in a 
deseree, though it is enforosable as if it 


“were в deeree and may be exeented as 


if it were a  deeree, Now sestion 10, 
Civil Prosedure Code, refers to the stay of 
"suits" and it has been eontegded that 


‘this seation is inapplisable in tbe present 


eaea as what is sought to be stayed is 
nof a suit but a miscellaneous proceeding. 
this argument, however, applisant’s 
Counsel’ has retorted that, even if the 
"suit" be construed in its striot 
teshnizal sense, seetion 141, Oivil Pro. 
sedure Code, applies to miseollarteous pro. 
eeedings the proeedure provided in the 
Court in regard to suits so far as it ean 
be made applicable. Mr, Rupshánd ahal- 
lenged the spplieability of sestion 141, 


"Civil Peceeduro Oode, to sestion 10, Civil 
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Prosedure Oode on the ground that both 
sestions 10 and 11, Civil Procedure Code, 
are not goneorned with prosedure but 
with substantive law, In my opinion this 
is rather ъ bold assertion, Both sestions 
10 and 11 belong to the domain of ad- 
jestive law. Ssetion 10 bars the trial by one 
Court of matters whish are on prosess of 
adjudieation by anotber Oourt and is an 
applieation to pending suits of the prinsiple 
of res judicata, The rule in sestion 10 
‘relates to matters sub judice and that in 
seotion il to matters whieh have passed 
into rem judicatom, Now, as said in 
Gasperz on Estoppel and Hes judicata "tbe 
rules of res judicata are rules of prosedure 
whieh is but the machinery of the law after 
all the shannel and means whereby law is 
administered and justice reaghed,” and in 
Sita Ram v. Amir Begam (1) it was said, 
“the plea of res judicata as a bar to an action 
belongs to the provision of adjestive laws." 
In my opinion both seations 10. and 11, Civil 
Prosedure Code, are eonserned with the law 
of prosedure, and the mere user of the word 
“suit” in the former seetion does not restriet 
ita applieability to suitsalone but the sestion 
sould be extended to civil missollaneous 
proseedings by virtue of seotion 141, Civil 
- Prosedure Code, if it is otherwise applicable, 
Now, one of the essential sonditions to 
attract the applicability of seetion 10 is, that 
the same party must be soneerned in 
both the proseedings or the parties under 
whom any of them elaim, litigating 
under the same title, The applieation be- 
fore me is one by the arbitratora to file 
ап award, the parties in thesuits at Delhi 
being respondents one and two respestively, 
The arbitrators have no interest in the 
;Delhi snits' whieh are to be fought ont 
“as betwedn Jai Narain Babulal and Narain- 
das Janimal, Prima facie, therefore, the 
parties in the two proceedings are not 
identieal. To meet this aspeet of the ease, 
Mr, Kimatrai has taken up а very ingeni. 
ous point whieh, so far as Í' san mee, 
is res integra. He eontends that under the 
Indian Arbitration Act itis not the Court 
that files an award butthe arbitrator does 
so under sestion 11 of the Aet and unless 
it is limited or set aside it besomes en- 


(08А, 24А, W.-N, (1886) 101; 5 Ind, Dec, (х, в.) 
Š 
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forasable ав if it were a Певгев of the 
Court under sestion 14, Though on the 
presentation of an award in Oourt and tte 
issue of a notiee to the parties eonserned 
to show eause why the award should not 
be filed, the application is deseribed one for 
the filing of an award, yet the real point 
for desision by the Court is not whether the 
award should be filed but whether it should 
ba remitted to the arbitrators or set aside 
on good grounds shown. Henos, when ob- 
jestions are lodged to an award, the son- 
fliet is eonfned exelusively to the twe 
parties whether the objections are to be 
upheld, and the arbitrator is a mera figure- 
head. Therefore, says Mr. Kimatrai, the 
parties in the proseedings before me are 
identisal with the parties in the  Dalhi 
suits, Now, under rule 7 of the rules 
framed by this Oourt under sestion 20 of 
the Arbitration Ast, and whioh is virtually 
the fpsissíma verba of rule 8 of the rules 
framed by the Bombay High Court, upon 
any applieation under the Ast the Judge 
shall direst notise to ba given to all persons 
spesified in the petition requiring them to 
show aause within the time spesified in the 
notise why the relief sought should. not 
be granted; and if no sufficient вапве „Бе 
shown the Judge shall pass sueh order.-as 
the siroumstanses of the ease may require. 
Sestion 15 of the Indian Arbitration Aot 
states that, "an award ona submission, on 
being filed in the Court in assordanee with 
the foregoing provisions, shall (unless the 
Court remits 16 to the re consideration of 
the arbitrators or umpire, or sets it aside), be 
enforeeable as if it were a deoree of the Court.” 
Now, it is obvious that though the filing of 
the award is the aet of the arbitrators, 
the award does not beeome enforesable as 
if it were a desree of the Court immediately 
on its presentation to the Court. The 
Court allows an opportunity to the parties 
adversely affested by it to move to have it set 
asideor remitted to the arbitrators, and if, 
within the period allowed, no application is 
made to the Court for either of these purposes, 
the award is enforesable as if it were a 
decree of the Court, The objections to 
an award, therefore, sannot be dissosiated 
from the petition to file the award, Further, 
I do not think it sorreet to say that on 
objections being lodged against an award, 
the disputes are relegated only ќо the раг, 
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ties) eoneerned in the result of the award. 
The arbitrator is as mush interested in his 
award being upheld as the party in whose 
favour it is made; in faet, in view of the 
nature of the objestions that aan be raised to 
an award under the Indian Arbitration Act, 
the dispute substantially converges between 
the arbitrator and the party prejudisially 
affested by it, I cannot, therefore, agree with 
Mr. Kimatrai’s view that on objeations being 
filed to an award they are to be eonsidered 
divoraed from the petition to file the 
award, and that the only parties oonaerned 
‘are those that referred their disputes to 
‘arbitration. I аш, therefore, of opinion 
that the parties iu the proasedings sought 
to be stayed are not identioal with those, 
in the Delhi suits. Another essential gor» 
dition to render seation 10 applicable is that 
the Court wherein the suit has been pre- 
viously instituted has jurisdistion to grant 
the relief elaimed. As I have remarked 
above, both the suits filed by  Naraindas 
Janimal: were in the Court of the First 
.Olass Snb-Judge, Delhi, I have desoribed the 
nature of the two suits. The proesedings 
before me sre concerned with an applica: 
tion under the Indian Arbitration Ast, and 
that the award should be set aside. (Section 
14 of this Ast) on the ground of missonduat 
on the part of the arbitrators, and that 
the award has been improperly ~prosured. 
Admittedly, the First Olass Sub-Judge has 
no jurisdiation under the Indian Arbi- 
tration Ast either to sonsider an application 
for filing an award or any objeetiona to 
ita being filed. It is, therefore, not asm- 
petent for that Court to grant the relief 
elaimed in the applisation before me. It 
is probable that in the sesond suit filed in 
the Delhi Court, the award will be attasked 
inier ala on the ground of its having been 
improperly prosured and it may bs sontended 
that it should bs set aside on the ground of 
misconduet on the part of the arbitrators, 
Bat this suit was filed only after the award 
was passed though prior to the petition for 
filing it in the Court. Onse an award is 
made I sae no equitable reason for shesking 
its legitimate вопведпепгев besause а suit 
has been filed to set 16 aside, And a party 
who has obtained an award in his favour 
under the Indian Arbitration Aet is not to 
bs deterred from reaping the fruits of his 


guesens, unless by on order of] the Court he. 
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is prevented from exeauting it. Farther, it 
must be remembered that the jurisdistion of 
a Oourt in setting aside an award is limited, 
Arbitrators are judges both of law and fasts 
and an erroneous decision by them is not by 
itself suffieient ground for setting aside an 
award, whereas in à suit an award may be 
attaeked on grounds whieh are not open under 
the Indian Arbitration Ast, 

It was finally argued that this Court 
should exereise its inherent powers under 
seetion 151, Civil Prosedure Ocde, and stay 
the present proceedings. Prastieally, the 
only ground put forward for invoking the 
aid of this section is that both the parties are 
residents of Delhi and it would be highly inson- 
venient for members of the firm of Naraindas 
Janimal to some to Karachi for the purposes 
of the appliestion. One of the members of 
this firm did attend before the aribtrators 
who held their sittings in Karaehi and in 
view of the number of the 'referenees to 
arbitration, in whieh the firm was interested, 
he must have attended on more than one 
ogeassion, An order under section 151 
is to be made when the ends of justice 
require it or to frustrate an abuse of the 
proeess of the Court, neither of whieh sondi- 
tions prevail in the present sase, 

1 reject the applieation under seetion 10 
with sosts on the applicants, By eonsent of 
the ннан parties, this order governs 
similar applisations in Miseell iei 
ве &neous Judieial 

J. P, GN, 


Application rejected, 


eee, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 


Sxcoxp Отт, Arrear No. 174 or 1921. 
July 29, 1921, 
Present :—Mr, Daniels, J. С, 
GHAFUR KHAN—Derewpaxr— 


APPELLANT . 
versus 
Шай PRAG NARAYAN-—PianmIFE 
— RESPONDENT, 


доа of land, suit for—Trees, removal of 
ancillary prayer for—Limitation Act (Т. 
Bch. I, Ari, 149, ; (TX of 11908), 
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{ A suit for possession of land coupled with an 
ancillary prayer for the removal of the trees planted 
on it is governed. by Aricle 142, Schedule I to the 
Limitation Act, 

Badal v. Babu Nageshwar Bakhsh Singh, 52 Ind. 
Cas 858; 6 O. L.J. 829 and: Миѕћат Ali v. Iftkhar 
Husain, 10 A. 614; A. W. №. (1888) 257; 6 Ind, Dec. 
(N. в.) 427, distinguished from. 


Appeal from a deoree of the Subordinate 
Judge, Unao, dated the 22nd Mareh 1921, up- 
holding that of the Munsif, Parwa, dated the 
27th November 1920, 

Mr, Maheshwar Prasad Asthana, 
Appellant. 

: JUDGMENT.—This із a sesond appeal 
for the possession of plots Nos. £1 and 82 in 
Mauza Kudra in the Parwa Tahail of the 
Unao Оізёгівё on the allegations that the land 
was formerly grove, that it свавей to be grove 
and e3shented to the Zsmindar some thirty 
yeara ago and that the defendants have taken 
unlawful possession by planting new trees 
in tho year 1915, The lower Appellate Court 
has found that the land did eease to be & 
grove and did escheat to the Zemindar, that 
tbe plaintiff has been in possession of it within 
limitation and that all the trees, for the 
removal of whieh the plaintiff aske, were 
planted within twelve years of tho suit. 
The finding that the land eeased to be grove 
is strongly supported by the entry of the 
last Sottlemént: which the lower Appellata 
Court has diadussed, and is not now open to 
attack. The main ground of appeal has been 
that the suit is governed by Artisle 129 of the 
Limitation Aet, and, the learned Pleader for 
the sppellant has referred to a deeision of a 
Judge of thia Court printed аз Badal v. Babu 
Nageshwar Bakhsh Singh (\) in support of 
his view, That oase purported to follow the 
desision in Musharf Ali v. Iftkhar Husain 
(2), but the latter ease was not at all paral- 
HE to that"now before me. It was purely a 

im for removal of trees on waste land 

жүй ted to the Zismindar and ‘the defend. 
ants had no right in the land of any sort 
whatever. Here the suit was, on the face of 
it, one for resovery of possession of immove- 
able property | governed by Artiele 142 of the 
Limitation, Act, Trees being things per- 
manently attashed to the earth are immove- 


for the 


if 


ү (1)`82 Ind. Саз, 858; 6 O. E. xa 820. ^ 1 
‚ (0) 10.А, 634; A W. N, (1888) 257; 6 
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able property under the definition given in 
gestion 3 of the General Olavses Act for thé 
purpose cf the Limitation Ast. The answer» 
ing "defendant, Ghafar Khan, (the other 
defendants hava admitted the  plaintiff'a 
slaim) in his written statement, paragraph 
14, elaimed to have been in adverse proprie» 
tary posseasion of the grova for more. than 
twelve years and he ssid the same in hia 
oral statement. It may be that he. only 
elaims possession in the eharaster of a‘ groves 
holder. Nevertheless, he did set up adverse ` 
proprietary possession in auswer to the claim, 
The prayer for removal of the resently 
planted trees is merely aneillary to the elaim 
for possession. It appears to me,’ there- 
fore, that the Court below has rightly applied 
Artiele 142. 

The appellant also relies on the faot:that a 
Commissioner who was appointed to examine 
the spot reported one of the new trees to hava 
been planted about thirteen yeara ago: Tha 
lower Appellate Court haa sonsidered this 
report and has aome to the conelusion that 
‘the trea is not so-old as alleged and that 

all“ the new trees were planted within 
twelve years. The deeree of the lower 
Appellate Court must, therefore, be upheld 
and I dismies the appeal. I. make no order · 
ae to. оовёв as: the respondent has not been 
réspresented, : ] 

ABC : : 
Appeal dismissed, . 

' 


MADRAS H1GH COURT. 
RgrERBED Oase No. 7 or 1921. 
January 11, 1922, 

Prats :—Justise Sir William Ayling, Kr., 
and Mr, Justise Venkatasubba Rao, 

Tae SUN LIFE ASSURANCE 
COMPANY or CANADA-—APPELLANT] 
versus 
Tab CORPOBATION OP. MADRAS— 

s RESPONDENT, 

· Madras. City. Municipal: det (IV of. 1919),. Sch. 
I V, rr.7, Vi—Case stated, for opinion of High Couri— 
High Court, whether bound to give opinion бт, „points 
of law other than comprised in reference —Lije 
Assurance — Companies Act (РІ of 1912), -8, 8— 
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Income Tax Act (VII of 1918), rules under~Income, 
taxable. ` 


* Whena case is stated to the High Court under rule 
17 of Schedule IV to the Madras City Municipal Act 
qv of 1919), that Court is not bound^to give a 

ecision on questions of law involved in the suit other 
ап those cor prised Ath ‘the reference. [p. £02, col. 

Mylapore Hindu Permanent ` ‘Fund . Limited v. 
Corporation of -Madras, 81-M.. 408; 18 M. L, J. 849; 8 
M. LL, Т, 400, explained 

Under tho rules‘ made undér the Income Tax Act 
read in conjunction with" section 8 -of-the- Indian’ 
Life Assurance Companies Act (УТ of 1912), the tax- 
able income of & Life Insurance Company, whichmakes 
default in getbingan actuarial valuation once in five 
years, is regarded as the aggregate of the interest,’ 
dividends and rents received by it during- the ipro- 
vious year, ‘Cp. 807, col. 1.] : 


` The onus lies on tho бйр to show that such 
income did not exceed Ез. 25,000 in the year previous 
to the. -year of taxation to entitle it'to the benefit of 
the ' proviso to rule 7 to Schedule IV of the Madras 
City ы Act. [p. 808, col. 1.] 


i “Gina. теба under rule 17, Sshedale IV 
of the Madras City Municipal Aet .оЁ 1919, 
by the Court of Small Oanses, Madras, in 
Miséellaneous Petition No. 61 of .1921 on its 
file. for the desision of the High Oourt in 
respsat of the following. anestions, viz , 

eL What is “meant by tha "gross inecme” 

of a- Life Assuranse Compauy for purposes of: 
taxation under rule 7, Sehedule IV of the 
Madras City Muniaipal Ast? 

‚ ll. Is it sufficient eomplianse with the 
provisions of the Ast for the Life Assuranse 
Company to show that its gross income 
eould not have oexeesded Bs, 25,000 in 
the year immediately preseding the year of 
taxation for the purpose of obtaining the 
benefit cf the proviso? (It is deslarad 
entitled to that benefit when it showa that 
its gross insome reoeived in or from the sity 
bas: not execeded Rs. 25,000). 

ИГ. Can payments of premia made in 


the first instanee to sub-agents of the Com- 


pany in the Mofussil and remitted by them 
to Madras bs treated аз. part of the gross 
ineome ofthe: Company reesived "in or from 
the City.of-MadrasP” 

; This-eass soming on for hearing on the 
6th and-7th of December 1921, upon perusing. 
the Letter-of Referenas and judgment of the 
lower -Qourt-and the material records in the 
саке and upon hearing the argumenta of 
Mesara. T. В. Venkatarama Sestri and А, V. 


Seshayya, for the Appollant, and the Adyoeate: 


pI 


Gansral, апі Mr, Р, Doratswamy Atyangirs 
for the Respondent, and the oase having stood 
over for aonsideration till this day, the Court 
delivered the following 


JUDGMENT, 

Аус, J—I have bad. the advantage of 
perosirg the judgment whish my learned 
brother is abou to deliver, and I agree in the 
anssxers proposed by him to be given. 

Vs: катавовв\ Rio, J.— Tho Chief Juig» of 
the Court of Small Causes ha», under rule 
17 of Sshedula IV to Madras Ast LV of 1919 
(tha Oity Munisipal Ast), raforrol sartaia 
questions for our desision. 

Bofors stating the qaessions that have эзо: 
so referred, I propose to sət forth tho fasts 
that have led up tə this refarensa. 

Ths Sun Life Аѕвстапвә Company of 
Oanada has its head с за at Montreal, 
Qiebso, and а bransh offise for India at 
Bombay, The Company has an agent at 
Madras who maiotaini an ofise and has 
clerks under him.  Thisoffise, it is admitted, 
is not & braneh ой зе of the San Life Assur. 
ansa Company, bas is-morely a loaal aganay. 
Thora аррвата to have bàsn a finding to thia 
effost in a anit in ths Court of Small Ouasea, 
Madras, to whish the San -lfa  Assuranis. 
Oompany was а pyriy, a fialiag whish was 
&oepted by ths High Court, 

Sastion 110 of the City Manisipal Aat pro» 
vidas thet every incorporated Company trans.’ 
asting basiness within-the Oity shall pay: 
by way of lisense-feo "a-halt-yearly tax on its 
paid-up seapital on tha sssle mhowa in tha 
taxation rzles in Sohedule IV," and the Br» 
planation to that sestion adds that "whenever 
a Oompany has an ofiss, agent or firm to 
represent it foz the purpose of traasaeting’ 
basiness іп the sity, sush Oompany shall be 
deemed to. transagt businesa in the eity." 
Under rule 7 of the Taxation Hudes sontained: 
їп S:hedule IV of the Aast, the assessment ia 
mads to depend in the firat instanea прот 
ths paid-up eapital.of the Company. (Clase. A) 
І such capital is over twenty lakhs of 
rupees, the halt-yearly tax will ba R3. 1,000. 
(Class B) Ifitis more than ten bat lesa 
than. twanty lakhs of rupacs, the assess: 
ment Ieviable is Rj, 50) for the half year: 
There is, howsver, an important .proviso to 
this rala whieh shifts the basis of taxation 
in certaia sasos from the paid up eapital. ta 
tho "gross insome" of the Compavy, It ig 
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provided that "any Company, the head cffiee 
or a  braneh or ргіпејра cfiee of 
whieh is rot in the oity and whish shows 
that its grces ingome received in or from the 
city has rot, in the year immediately 
preceding ihe year of taxation, exeeeded 
Rs. 25,0CO shall psy only Rs. 125” for: the 
half year. 

The Starding Committee fis Corporation 
of Madras, on ihe ground that this was a 


Ccmpany with a paid-up capital of more than. 


ten lakhs of rupees and lees than twenty lakhs 
of rupees, confirmed.the accesement levied by 
ike Revenue Officer, and plasingthe Company 
in the second or "B" Class fixed the asserss 
ment at Ra, 500. 

From thia order sn appeal was filed by the 
Comraty order rule 15 of Part V of Schedule 
1V to Madras Aet 1V of 1919 to the Court 
of Smell Causes at Madres, The learned 
Chief Judge of that Court fourd that tke 
gross income of the Company was consider- 
ably lees than Rs. 25,0G0,that the Compary 
dicabarged the оппа that lay, upon it urder 
the proviso referred to akcve, ard he held 
that the Company was liable to ke assesecd 
on thot basis and fixed the sscecsment at 
Ев, 125 for the hslf year. He delivered 
judgment on the 31st Maroh 1621, 


| On the 11th April 1921, the Corporation 
of Madras applied to the Court of Small 
Causes that a ense might be stated for a deoi- 


. Bion of the High. Ocurt on certain points; 


and on the 14th April 1921 the Company 
similarly applied that a ease might be stated 
for ‘a desision cn eertain other points, 

. The learned Chief Judge observes: "I 
have been acked to refer reveral points but 
wonsider the following questions of law to be 
of suffisient publie interest for invoking the 
desision” of their Lordships the Judges of 
the High Ooart. 


7 L What is meant by the “gross income”. 


of a Life Assurance Company for purposes of 
taxation under rule 7, Sohedule IV of the 


"Madras City Munisipal Ast? 
* IL-Isrit aufficient eomplianse with the 


provisions of the Ast for the-Life Assurance 


í Dompany to show that its gross ineome could 


not have exdeeded Re, 25,000 in the year 
immediately preeeding the year of taxation 
for the purpose of obtaining the benefit of 
4be' proviso P. (It is.deelered entitled to that 


penefit when it shows that its. gross income . 


reseived in cr from the eity has not exaced- 
ed Ra. 25,000). 

Ilf. Can payments of premia made in tke 

first instanse to sub-agents of the Company 
in the -Mofussil and remitted by them to. 
Madras be treated as part-of the gross income, 
of the Company " received in or from the 
City of Madras Р” 
· Mr. Verkatarama Sastri on behalf of the’ 
Compary ecntended before us ihat it was 
open {о him to argus on this referensa the: 
whole аага and that he was not to be confined 
totbe points spesifisally referred to us Бу’ 
the learned Ohief Judge. His clients in their 
application to the Small Oanse Court under 
rule 17 had asked that two further "questions: 
of law" might be "stated for the desision of 
ihe High Court,” The Chief Judge presum:: 
‘ably did net aongider if necessary to ree 
them for cur decision, 

Rule 17 consists of two parts :— - | 

(a) "The Small Сапке Court may, “if dt 
thinks fit, state a ease for the decision of the 
High Court.” . - 

(b) “Tke Court shall state а ense when- 
ever & question of law is involved if either 
the Commissioner. or the appellant applies in 
writipg. in:that behalf,” 

lteeems unreasonable to hold that Vind 
a doubt is entertained on в particular quese: 
tion of law .whieh leads ќо an applieation 
being made under rule 17 and to а sate 
being stated, the High Coor is bound to 
вопвійег and deside- all the questions 
of law involved in ihe вағе, In other worde, 
it mey be.tbat the party applying, finding: 
that the Judge does not aseept his contention 
on а particular question of law out of several 
that arice in the case, applies, under rule 17, 
for a ease being stated; does it follow that, 
the moment a ease is stated to the High 
Court, either pariy ia at liberty to argue 
béfore the High Court all the points of law 
that arise in the ease and request its desision 
on all of them? The party who is diesatisfi- 
ed with the terms of reference шву · have 
other remedies open to him;and I express 
no opinion on this point. The question 
before us is:—18 ‘the High Court bound to 
deside questions other than the questiona 
referred to it for desisionP І am inelined 
to thick that it is not. If the view oon: 
tended for by the learned Vakil is eorreet, 
it will be open to either of the’ parties to 
ask the High Oourt to arrive at a deeision. 


ue 


Vol. LXxvi] 


INDIAN QASES, 


803 


EUN LIFE A38URANQE 00, OF OANADA t. CORPORATION OF MADRAS, 


upon the facts of the oase, and, if nesessary, 
to revize the findings of fact of the Small 
Овцве Oonrt, although the appliaation to that 
Oourt under rula 1; was due to the exist- 
өпов of a question of law on whioh the party 
applying and the Judge held opposite views. 
It will searssly be disputed that this is а 
result nob in the least contemplated by tha 
Legislature, and I do not think that there is 
anything in the terms of rule 17 to sompal 


us to acszept the eontantion whioh will lead , 


to this extremely undesirable and unforeseen 
result, . 

1% шау be useful to rater to some analogous 
provisiona of the Civil Prosedure Code. 
Sastion 118 provides:  "Sabjeot te such sən- 
ditions and limitations as may ba pressribad, 


any Oonrt may state 88459 and refer the вате, 


for the opinion of the High Oonrt, and the 
High Court may make such order thereon as 
16 thinks fit." 

Order XLVI, rales 1,2 and 3 sontaia an 
amplification of gestion 113, 

Rula 1 saya that ‘when any question of law 
or usage arises on whieh the Court entertains 
а rensonable doubt, the Court may draw up 
a statement of the adis of the ease and the 
point on wàich doubt їз entertained and rafer 
suah statemsnt with tts оюп opinion on the 
point for the desision of the High Court." 

Rule 2 eontemplates a desreo being passed 
or order being made contingent upon the deci. 
ston of the High Court on the point referred, 

Rule 3 provides that "the High Oourt 

‘shall decide the point sa referred and shall 
transmit в sopy of its judgment to the Court 
by whish the referanoe was made, ап! suah 
Oourt shall, on the resoipt thereof, proesed to 


dispose of the oase in sonformity with the . 


desision of the High Court,” 

. These provisions elearly sontemplate the 
ease being argued only in regard to the point 
referred and the decision being given also on 
the point so referred. 

I may in passing refer to sestion 69 of the 
Presidenoy Small Cause Courts Aet XV of 
1882, whioh also is substantially to the same 
effet, 

The learned Vakil has relied on Mylapore 
Hindu Permanent Fund Limite? v. Oor- 
poration of. Madras (1). It is adesision upon 
sestions 176 and 177 of the Madras Muniei- 


Ы 


(1) 81 M, 408; 18 M. L, J, 349; 8 M. L. Т, 400. 


раї Aet IIL of 1904, which oorrespond to rule 
17 under diseussion. The wording of the 
sections of the old Act and rale 17 
is almost identisal, and any slight diffar. 
enas that may exist is immaterial. I am, 
however, unable to agres that Mylapore 
Hindu Permanent Fund Limited v, Oorpo- 
ration of Madras (1) supports the eontention 
put forward, 16 doos not desida that when 
a ease is stated, the High Court is bound 
to deside every question of law arising in 16. 
In the opening paragraph of the judgment, 
the question referred is stated, and the judg- 
ment progsads to вау: "the law hardly oon- 
templates a raferenao in sash general and 
abstrast terms. It only emables tha Magia. 
trates бо state a овзе on any appeal bafore 
them, and refer the sims for,tha desision 
of the High Uonurt; that is, to state all the 
matiera neseasary for the Яөвізіоп of the 
partisular вазе before them on appeal and to 
refer fhe ease во stated for decision." 

This із an authority for the proposition 
that the High Coarb is noi bound $3 answer 
ап absirasi and general question of law; tha 
terms of referenae must show how the quas- 
tion of law propounded affasis the pariisular 
ease on hand, and the High Osart will answer 
it only во far as it bears on the partioular 
dase, The question referred for the degision of , 


the High Court in Mylapore Hindu Permanent 


Fund Limitsd y. Corporation of Madras (1) 


- is, “Doea the word ‘sapita? used in Sahedule 
. V of the Municipal Ast IIL of 1904 mean 


exslusively nominal eapital or does ii also 
inelude paid-up sapital and, if so, should it 
be taken to mean paid-up eapital exelusiva- 


ly. The learned Judges, however, deoided 


the question with referense to the fasts of the 
oasa and their ansver ia sontained in the 


Р following paragraph :— 


“Oar desision, therefora, is that, with 
roferencs to the dfylaporo Hiwdu Permanent 
Fund (Limited), the word oapital in Sahedula 
V of the Madras Municipal Ast ПІ of 1904 
means paid-up eapital,”’ 

T, therefore, have no hestitation in hold. 
ing that we are not bound to give а desision 
on the questions involved in the suit other 
than the questions referred to us by the 
Chief Judgeof the Court of Small Causes, 

To deal with the questions referred ta 
us, it would bs nesessary to dessribs very 
briefly the main principles underlying the 


_ ealeulations on the basis of whish premia for 
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‘assurances are fixed ard illustrating by a 
вопегеѓе cxample how the premiums arrived 
Bf, besides teing suffisient to meet the 
liabilities ineurred, enable Life Assuranee 
Companies to cern а profit, A statement of 
thece prireiples would neeessarily lead toa 
eoneideration of the ecureea of eurplus cr 
‘profit with whish alore we are eonserned, 

- Before it is possible for a Compary to 
fix ibo premium it must reesive in retorn 
for an undertaking topay a spcoified amount 
at death, it is neeescary for the Company 
to krow when tke life or lives insured 
will’ terminate. Tie tables besed upon 
obrervati-ns of a large number of lives 
give the information regnired and sre known 
as Mortality Tables. We take the following 
from в treatise on Life Assurance. 

“The fundamental faets whieh a Mcrtality 
Table supplies us with are the numbers living 
at cach age from the earliest to the 
latest year ineluded in tke Table, and tke 
numbers dyirg in eash year. From there 
two series of feets ell the information 
in regard to mortality that is required 
for Life Aseurarce can ke obtained. Let 
ов suppore now tkat there aro 10,000 people, 
all at the age of 40, who wish to arrange 
for a payment of £100 to tke executcra 
of such of tkem as may die before 
yesohing theage of 41. Ths Mortality Table 
informa us that 103 of these people will 
die during tke year, ard as the death cof 
євеһ perscn involves the payment of £ 100, 
the som cf £10,:CO will be required to 
meet the elaims arisirg cut of these 103 
deaths, It is, therefore, neeeseary for eash 
of tke 10,000 rerscns to pey £103 сг 
& 1.0.7 in order to secure the psyment 
of 6 1С0 to tkeir exeentcrs, should death 
ceeur within the year, This leaves ont 
cf aceount any benefit that may be obtained 
by. interest earmed орср the £ 10,200 before 
keirg required for the payment of the 
elaime, and takes no noties cf tho neces- 
вату expences of trensasting the business, 
but it shows clearly the use of the Mortality 
Table. 1f we bad no experience to guide 
us ва io the number of people who would 
die within the year, we might either charge 
too large an &mount for the sesuranse, or 
we might charge tco small a eum, and not 
bave. encugh money available to meet the 
elaims when they besame dne, In tho 
ifetacee just given, the £100 is the eum 


assured, the £ 1'03 paid to seenre the sum 
assured in the event cf death ів ealled 
the premium, and a polisy of this nature 
is called a Term Poliey for ore year. 
Tte premiums ‘paid by thoze who did rot 
бів were uzed in paying the slaims arising 
from tbe deaths that ceaurred, and tke 
value received by the survivora for the 
premiuma of £ 1°03 was the certainty of 


their heirs reseiving  1С0 should the 
assured die.” 
16 weuld be next nessesary to indisate 


the pərt ploysd by interest in the eubjeot 
of Life Assurance. The rate of interest is 
indeed а very important faotor affecting 
Life  Assuranse, £100 earning £3 per. 
annum will amount in 50 years to £ 438; 
at 6 per eent, to £1,842, The inform. 
ation mesessary is obtained from Interest 
Tables whish are prepared and on the 
basis of which calsulations are made by: 
Life Assurance Companies. It is important. 
to know rot merely what £100 will 
amount to at a given rate of interast ina 
esrtein number of years but also how mush 
must now be lent or invested so that in 
a oertain number of years it will at a given 
rato of interes$ increase to £ 100. This. 
is called the present value of £100 due: 
80 шару years henoe af such a rate per. 
cent. 

With the aid of Mortality ard Interest 
Tables the Companies are in & position (о · 
ecmbire the result of Mortality and Interest 
and to have regard to them in fixing their 
premia, Going bask to the illustration 
already given, we shal] have to examine how 
the results obtained from Interest Tables 
affast it. 

I shsll again quate from the book al. 
ready referred to. “Let us now re-sonsider 
the example, given in the ehapter on 
Mortality, of 10,000 people aged 40, who 
wish to arrange for a payment of £ 100 
to the exesutors of sush of them as may 
die before reaching the sage of 41. We 
find from the Mortality Table that 193 of 
them will die and that, therefore, £ 10,300 
will be required at the end of the year 
to meet the slaims arising oub of these: 
103 deaths. On turning to the table show- . 
ing the amount cf £1 at the end: of ona 
year at 3 per sent. we find it is £ 1°03 
and the amount of £ 10,000 is, therefore, 
£10,300; во it is only neeoseary for 
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the 10,000 people affaating the assuranse 
to psy this amount, pro ratz between thom 
at the sommenssmsnt of the year. Thus 
the premium that eaeh would have to pay 
would be £ Linstead of the £ 1'03 whish 
we saw would have been nesessary when 
leaving interest cut of the question.” 

The premium asssrtained in this manner 
ia the пе! or the pure premium ; and in order 
io arrive at the с зз premium whieh is 
what a polisy.holder has to psy, an amount 
is added to the net premium known teshni- 
eally ав the " loading." 

'In the вава of polieies whish do nst 
partisipate in profits, the loading. only bas 
to ba suffsient to sover the expenses snd 
sush margin as may be sonsidered necessary 
for contingensies, such as the death rate 
being in exsess of that provided for by the 
Mortality Table or the rate of interest 
earned on the funds of the Company being 
lees than the rate of interest assumed in 
‘ealoulating tke premium rates,” 

In the oase of polisies that participate 
in profite, the loading is inereased in 
order to provide, not merely for the ex- 
penses ineurred, but for the bonuses or 
profits that will ba added to the poliaies 
in the fnture"— (See also Eveyaslor æ lia 
Britanaisa, Vclame XIII, page 173°, 

The additicn of loading is thus mada 
to make provision for the expenses of 
the mans»gement of the business and far- 
ther to provide against adverse flaetuationa 
both -in regard to mortality and in regard 
to interest, 

In dealing with the aubjests of mortality, 
interest and loading, I have indieatel the 
main sources of surplus or profit, 

A favourable mortality means that the 
poliey holders live longer than aesording to 
the Mortality Table it was expested they 
would live. Their deaths are bound to 
some some day, but the longer duration of 
their lives implies the ressipt by the Assur- 
ane Company of a larger number of 
premiums, and involves a longer time during 
'whiah interest sàn assumulate on the funda, 
whish are larger in amount owing to the 
olaima not having to ba paid so soon as the 
Mortality Table eontemplates." 

How does interest forma sourea of sur- 
plus? The originally assumed rate of in. 
terest in making the ealsulations may have 
been 3 per эпі. but the interest netually 


earned may amount to 4 per eont, and the 
diffarense constitutas the surplus. 

Smaller expenses than the additions 
(loading) made to the net premiums eonsti- 
inte the third eause of а surplus. 


These are sonsidered the shief sonrees 
of surplus or profit—(1) а lighter or mora 
favourable mortality than that assumed, (2) 
a Ligher yield of interest than that eal. 
culated upon, and (3) ‘smaller expenses than 
the additions made to the net premiums, 
Of the three, the two latter sonreas sre 
sonsiderod more important. (Vile Life 
Assuranse by S. G. Leigh, page 55.) 

A eertain amount of profit is obtained 
from policies that are surrendered or that 
lapse. 

It seems to be generally agceed that it 
is questionable after making all allowaness 
whether the indireet lose to the Company 
from surrenders does not nearly or quite 
balanes the direst gain, and it is stated 
that the best о тев mush prefer the poliesics 
ramaining on their books to their being 
surrendered, 

Jt seems also to be assumed that though 
polisies that lapse may result in а profit, 
they eannot as a general rule be regarded 
аз а very appreciable Bouroe of surplus, 


Hsving made these observationsin regard 
to the genoral prinsiples that regulate the 
profit of а Life Assuranse Company, I shall 
proaeed toexamine tho sonslusion of the 
learned Chief Judge. He, no donbt, ignored 
in his judgment all &ouroes of surplus other 
than interest. Bnt, in my opinion, his finding 
hes not been affeeted in eubstanee by this 
omission, 4 

Under the Oity Municipal Ast of 1919 
the Company has to show that in the 
year immediately preseding the year of 
taxation its gross income did not exseed 
Rs. 25,000, before the Company san elaim 
the berefit of the proviso. -We have it 
on record that the total premia reeeived 
from the whole of the Presidency of Madras 
amounted to Ra, 4,13,550. It bas also been 
found that the average rate of interest earnod 
daring the year by the Compaoy on the 
net iovested-ledger assets was 5'00 per 
sent, 

It has bsen pointed ont that’ sven if, for 
the sake of argument 16 should be aseuraed 
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, that- the. average rate realised by the Sun 
' Life Assuranee Company was 6 per eent, and 
that the whole interest realised represented 
' the profit of the Company, in order to be able 
to éarn Re, 25,000 per annum, the Sun Life 
Assurance Company of Canada should have 
‚ reeoived. premia from the City of Madras alone 
' amounting to Rs. 4,16,666 10.8, We have 
` geen that its receipts for the whole Presidency 
‘amounted to only Re. 4,13,550. A portion 
‘of tbe interest earned has to be returned 
to the polisy-holders, as the caleulations I 
have adverted to above, whieh - form the 
“basis of the premia fixed, elearly indicate. 
"The profit earned by the Company on this 
head бап only be the differenee between 
the figures  ealeulated on the basis of the 
‘yate of interest assumed and the rate of 
interest astually earned, The Sun Life 
Assuranse Company in fixing its premia, 
having assumed а rate of 35 per sent. (the: 
rate asenmed by this Company i in its interest 
` saleulations, is, we are informed, 23 per eent.), 
‘its profit from the source of interest sould 
‘only bethe amount which repregents the 
differense between the two sums caleulated 
at 5'C8 per cent. ard 3j per cent. cr 2-18 
per cent, The learned Ohief Judge for the 
‘purposes of his judgment assumed ibat the 
Company is liable to be assessed with 
reference to the total amount of interest earned 
„Љу it, ihat is "interest at 5:68 per eent.” проп 
the premia received, The amount arrived at 
falla chort.of Rs. 25,000 and the learned Chief 
Judge holds that the Oompany is entitled to 
' ihe benefit of the proviso. The question to be 
determined would he, therefore,—csould the 
‘profits of ihe Ocmpany in вру event execed 
the {otal interest earned проп the premia P 
We haveseen that & slight variation in the 
rate of interest does prcduse an enor- 
mcus differerce in the interest earned, and 
I have poitted ont that interest forme 


one of the three chief tcurees of eurplus 


or profit. 


Tte diffeuliy in dealing with this ease 
arises from the fact that, under tke Muni. 
cipal Ast of 1919, the Ocmpary musí state 
its grces inecme received in tbe year pre: 
ceding the year of taxation. It is said 
that it is imprastieable to make an annual 
astuerial valuation ard that it is extremely 
diffeult to make tush a valvaticn with 
itierevte to aby partisular ally or areg in 


taking 


requires 


the ease of a Life Assuranee Company 
operating in different parts of the world. 
The Company in & petition addressed to the 
Commissioner of the Corporation of Madras 
in eonnestion with this assessment gives the 
following extraet from . Young on Insuranee: 
'but a valuation is in no sense в. ‘stoek- 
+” in the oustomary авверівіїоп of. 
that term. * * * The two operations 
are essentially distinguished from each 
other and differ ca toto. In the ordinary 
siosk taking the trader is soneerned with 
the value of his articles o6 tha eurrent 
prices of the period, and his resalte ara 
obtained by а  meehanies] arithmetical 
prosess competent to average intelligence, 
In & valuation, however, the probable future 
to be esrefully serutinizsd and 
gauged in the light of the experience 
acquired both as regards the rate of 
mortality likely to be exhibited among the 
members, the rate of interest at whish the 
aseumulated fund and prospestive premiums 


gan: probably be soundly and profitably in- 


vested, and the adequacy of the loading 
reserved for snticipated demands. And it 
is to be noted that this provision is not ` 
limited to tke ensuing valuation period 


only, but nesersarily extends to the entire 


possible duration of the whole of the exist: 
ing sontracte, somprising a range of time 
of thirty years and upwards,” 


The rules made by the Governor in 
Counsil under the Ineome Tax Ast VII of 
1918 (in virtue of the power sonferred hy 
section 43, rub sealion 1 of the said Ast) 
‘prooeed on the basis of a periodical actuarial 
valuation for assessing to ineome-tax Life 
Assurance Companies, If the periodisal astu- 
arial valuation has been made within 5 years . 


.previous to the year in whieh the assesa- 


ment has ío be mede, then the ineome shall 
be determined with referenee to the average 
net profits disslosed by the last preeeding 
valuation. If the periodieal actuarial valu- 
ation has been made more than 5 years 
previous to the year of assessment, the 
taxable income shall be determined with 
reference to interest, dividends and rents - 
reseived by the Company during the 
previous year, that is to say, with refer- 
ento io returns upon investments.” (See 
p. 59 of the Ircome Tax Mannal—Madras, 
1919). 
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I -have used the word “Interest” in this 
jadgment as а sompendious term maming 

interest, dividend and rent”, 

. The Гоа Life Assuraree былай 
Ast VI of 1912 dirests every Life Assuranss 
Company to make periodioal investigations 
insluding actuarial valuations ones in five 
years unless the instrument constituting the 
Company diresta investigations to ba: made 
et shorter intervals (vids sestion 8 of the 
Ast). 

Raading, therefore, the rules made under 
tha Ineome Tax Ast in eonjunction with 
. this provision of Ast Vi of 1912, we arrive 
at this result, ramoly, that ia defavlt of 
thera baing an astuarial valuation within 
five years of the yaar in question, the taxable 
insoma is to ba regarded as the aggregate of 
the interest, dividends and renta ressived 
by the Üornipang during tha previous year. 

I think that we shall be justified in 
dedusing from this thatit was intended to 
make the Oompany that is in default pay 
the maximum amount of tax and that this 
objest is assomplisbed by making the Oom- 
pany pay a tax. upon the entire amount 
of the yield produasd by its investm ants, 


It may be said that there is no fixed 
rale in regard to the amount of profits that 
ean: ba earned by a Life Авзпгапаа Om- 
pony; but sarely experts conversant with 
‘matters pertain'ng to Life Asauranes must 
beable to say that in view of .aompotition 
among the concerns if would no’ be possibla 
for & Oompany of standing. to earn profits 
‘bsyond a eartain. limit. We taka it that 
‘the rules framed under the Ineome Tax Аа} 
sontain an indisition that the interes фу, 
from investments constituta the maximum of 
profits, In the very nature of things it 
is impossible to state the  ineome for a 
partisular period of a Life Assurance Oom- 
pany with assuracy ; and the most sareful 
saloulation oan only be regarded as an 
estimate. I fiad the following passage in 
an historioal review of Lifa Assuranse by 
‘Andras, "ín the year 1870 the average rate 
of interest earned by the funda of life 
offices, after deducting income tax, was 4 71 
per oent. whieh deelined t» 3'77i per sont. 
. jn the year 1899, but has sinsa increased 
to nearly 4 per sent. after dedusting ingome: 
tax, and from the inereased akill and 
pttention brought to bear upon the quastion 


‘of safe investment of the funds at а antie’ 


fastory yield, there is little doubt that the 
number of Ше offises now obtaining a net 
average yield of at least 4 per sent. will be 
ripidly inereased, At the samo time an 
affort is being made to persuade the Govern- 
mant to mete out what is no more than 


‘Justice to Assuranca Ofisa, trausasting life 
‘business only, by legislation which will enable 


them to be assessed for ineome-tax оп the 


‘basis of average annual profit, in lieu of the 
‘present very unfair method of assessmont on 


interest revenue." 

І may also quote here a passage from La- 
Buranse Guida and Hand-book by Andras— 
Volume.T, page 219: 

“Daring the last few years attempts have 
been made by Life Insuranse Companies to 
obtain a revision of the basis of taxation, but 
go far without any definite suesess, although 


. the Government seam disposed to view the 


matter favourably,” 

The grievanes from whieh relief is sought 
is, of course, that those Companies whish ara 
purely, or mainly, life с зея, as distinguished 
from "eomposite" eonserns, are assessed on 
their interest from investments ia lieu ofon 
their profits. 

It із hardly nesassary for mo to point oub 
here that the interest earned by an offise on 
ita life fundis not profit in avy sense of the 
word, but rather the “raw material” of the 
business, It is not difficult to imagine a sase 
in whish a Company might be in reesipt of, 
and taxed upon, а vəry -large ineome from 
interest, in spite of the fact that 16 was earn- 
ing no profit at all, Indeed, it might even be 
totally insolvent, on aasount of tha low aver. 
age rate of intsrast earned, or of the heavy 
rates of mortality or expenses experieneed,” : 

The idea underlying the above passages is 
that assessment to tax on the basis of yield 
from investments entails a hardship upon Life 
Assuranse Companies, 

In the present ease applying this test 
whieh, £zom the point of view of a Life Ав- 
surance Osmpany, is a most unfavourable test 
to apply, the gross insome falls short of 
Bz, 25,000. We may observa in passing that 
Re. 4,13,550 is the total of the premia reeeiv- 
ed from the whole of the Madras Peesideney 
and not merely from the City of Madras. 

On the materials that have been plased 
before us I am unable to say that the learned 
Qhief Judge is wrong in his view on what I 
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zthink is really a question- of fact, that the 

“profits of the Company cannot in any event 
exeeed Rs. 25,000. We have not been refer. 
тей to apy "Works on the subjest of Life 
.Assuranso ог to any judieial pronouncements 
“whieh-tend to show thata different conslusion 
ів possible, 

In the judgment cf the learned Obief Judge 
itis assumed that the Standing Committee 
of the Corporation of. Madras was of the 
opinion that the amoants reseived as premia 
*.sonstituted the gross insome of the Company. 

A large porti:n of the judgment is devoted to 
а eritieism of this view, and the learned Vakil 
for the Corporation seems to have soneeded 

before the Small Cause Ccurt that he eoa'd 

not enpport that extreme view ; and the learn- 
,8d Advocate-General who appeared before us 
. fcr the Corporation did not put forward that 

.sontention on behalf of hia olienta. 

Dealing with the questions that have beon 
referred to us for our decision, I think it is suf- 
.fieient to say in answer tc questions Ncs, 1 and 
2 that the Sun Life Assuranse Company has 
.diseharged the onus that loy upon it under 
Xhe:proviso to rule 7 of tho taxation ruler, 
Љу showing that its ineome could not have 
exeeeded Вз. 25,600, and the cireumstance 
bat the Oompany has not been able to state 
positively what its aetuol gross income waa 
would not disentitle it to the benefit conferred 
under the said proviso. 

‘In regard to question No. 3 the learned Chief 
Judge has held that the Astrefers not merely 
to income reseived from tbe Оңу cf Midras, 
‘put-also to the income received i» the City. 
"The contention of the Company on this point 
was that in addition to the prineipal Ageney 

at Madras there were numerous sub.sgonoies 
in the Mofossil and that when the Mofnssil 
policy holders paid their premia to the gab. 
agente who remitted the moneys to Madras, 
thess amounts chonid not bo taken into 
aceountin making tho assezameut. On the 
facta І have stated above it топа be un- 
necessary to deal with this question besause 
on the assumption that the interest upon the 
premia eollested in the whole cf tha Presi- 
dency sonstituted the income of the Company 
suoh interest amounted to less than 
Rs. 25,000." The point involved in this 
question ia merely of asademie intorsst, and 
1 may in this connection onse again refer to 
Mylapors Hindu Permanent: Fund Limited v, 


Qorporation at Madras (11: It may be’ 
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'inferrod from it that the Court was unwilling 
'toanswer an abstract question of law and I 
am similarly of the opinion that unless a 
:desision of the question is necessary for the 
determination, of ‘the ease before it, the 
‘Court must deslioe to answer the question 
referred to it. We do not, therefore, propoze 
‘to give our desision on question No, 3. 
М.0 Р. 
Reference answered, 


SIND JUDICIAL COMMISSIONER'S 
COURT, 
Отт, Sor No. 167 or 1916, 
November 12, 1920. 

Present :—Mr. Raymond, A.J, б. 
CHOITHRAM MANGHANMAL— 
PLAINTIFF 
cereus 


LALOHAND asp хиотнвв-_Ркғвиражи, 
Partition, suit for—Plaintif not entitled to share 
— Defendant, whether can get his share partitioned, 


In a partition suit it isthe right of every defend. 
ant to ask to have his own share divided of and 
given to him and he is qua his claim toa share on 
partition in the position of a plaintiff. [p 809, col, 2.] 

But where the plaintiff is held to have no share 
in the property sought to be partitioned, there is no 
partition suit before the Court and the maxim 
cessante ratione, cessat ipsa le» applies and the 
defendant has no right to ask the Courtto inquire 
into and determine his share in any part ofthe 
property, that is sought tobe divided, [p. 810, col 2.] 


Mr, Кїтаїтєї Bhojrag, for the Plaintiff, 

Mr. Rugckand Billaram, for Defendants 
Nos. 1 and 2. 

Mr, Isardas U iharam, for Defendant No. 3. 

Mr. Kalumal Pehlumal, for Defendant No. 4, 

JUDGMENT,—4An interesting point has 
arisen in this ease but to ita right appre- 
ciation itis necessary to sot out the material 
fasts, 

Оп ве 12th April 1916 Choithram filed a 
auit for partition of joint ansestral property, 
moveable and immoveable, against hia pater- 
nal onslee, La!chand and Bamumal, plaintiff : 
alaimirg one-third share in the property. The 
property sought ёз be partitioned sonsiated of 
(1)a plotofland with buildings thereon situated 


CHOITHRAM MANGHANMÁL ©, LALGHAND, 


‘in old town quarter, (2) a plot in Lyari 
Quarter on a temporary lease, (3) & garden 
-baaring Survey Numbers 92, 95, 96, (4) 
‘another garden bearing Baryey Numbers 
452, 454, (5) cash and ornaments in the 
‘possession of the defendants, Lilehand and 
Ramumal, and (6) the stosk ia trade, ageets 
and ontetandings of a Flour Mill buairese. 

In his plaint, the plaintiff stated that 
'dnring his minority, defendant No. J, Dal- 
-ehand, who was the manmigir of the joint 
family,in eonjunestion with defendant No, 2, 
his brother, on the pretenses of effesting an 
equitable distribution of the property, indused 
the plaintiff's mother to exesute a release- 
deed whish purported to extinguieh plaint. 
if’s rights in the property in sonsideration of 
plaintiff reeciving Rs. 2,200 cash and orna. 
ments and elothes worth Hs. +00, Plaintiff 
having attained his majorily, now sought to 
Betaside this deed a& being fraudulent ard 
ilegal and grossly unfair to him as he valued 
‘his share in the property af something over 
Rs, 12,000. 

Amonget other defences, defendanta Nos. 1 
and 2 contended that the release.deed was 
^ genuine dosument and had bean aeted upon 
‘aid that-the plaintiff had validly releaged 
all his interest in the joint family properiy 
and was not entitled to elaim partition, 
Defendants aleo alleged that the joint family 
owned only five eighteenth share in Survey 
Numbers 92, 95, 96 (1tem No. 3) and valued 
at Rs, 200 to 303 and that the other во shargra 

were the sons of Najan, Motumal Lewanmal 
‘and Ohellamal Dewanmal With regard to 
the garden Survey Numbers 152 and 454, it 
‘was urged thet the family owned eleven. 
seventy-two share valued at Ra. 200 to Rs.300 
and that the other 6o-sharera were Samanmal 
Hemarmal), Motumal Dawanmal andChellamal 
Vewanmal, and that these persons were 
nesessary partias to the suit. Оп the 6:h 
July 1916, Mr, Isardas applied that 
Basarmal, son of Motnumal for himself and 
as next friend of his minor brothers, Chatu 
and Dhaman, be brought on the reeord 
as parties to the suit, and as Mr, Kimalrai 
for the plaintiff raised no objsstion withont 
admitting that they were nesessary parties, 
they were ordered tobe joined as eo-defend- 
эла, on the 7th July 1916, On the same day 
Mr. Kimatrai asked that Mohamed and Iso, 
sons of Sajan, and Chellomal Dewanmal and 

:Samanmal Hemanmal be joined as parties 
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-and they were orderedto be joined and the 


plaint was amended sesordingly. Оп the ¿Oth 
July 1916 Mr. Kimatrai applied to the Court 


‘that as some of the newly added defendants 


were dead and somehnad no present interest 
in the property, ho should be permitied to 
file an amended plaint, The amendment 
prayed for was granted and a farther 


‘amended plaint was filed wherein the de. 


fendants were shown, in addition to defend. 
ants Nos. 1 and 2, Basarmal, Chatto and 
Dhaman, sons of Motumal and Khatao, son 
of Chellamal, who had also applied that he 
be made party to the suit, Khatao is sinee 
dead and his minor son through his mother as 
his guardian is now on the resord. 


Admittedly defendants Nos, 3 and 4 alaim 
an intereat only in the garden properties in 
the enit (Item Nos. З and 4, 

On the 17th February 1919, plaintiff and 
defendants Nos, 1 and 2 only referred all the 
matters in differonse between them ‘о the arbi- 
tration of their Pleaders by refereneo filed 
in Court and an award was made on the 
23th Mareh 1919. 

Objestions were filed to the ауага оп the 
grourd, inter alia, that the-award was invalid 
and bad inlaw as the referense was not signed 
by all the parties interested in the suit, I 
upheld the objeetion and set aside the award. 
The cise then proseeded to a hearing and there 
were several hearings when,on the 2ndNovem- 
ber 1920, plaintiff and defendants Nos. 1 
and 2 filed an application under Order XXIII, 
rule 3, Civil Prosedure Ocde and asked 
for a deeree in terma of the compromise 
between them. As а result ef ‘the some 
promise, they desire that all further pro. 
eecdinga in this osse should өөвке, The 
position taken up by the defendants Nos, 3 
and 4 may be formulated as follows: “They 
say that it is the right of Svery defendant 
in a partition suit to have his share allotted 
to him, and that a defendant olaiming a share 
on partitionis qua that elaim in the position 
of a plaintiff, and that though plaintiff 
is unwilling to proseante his partition 
suit, yet they should not be driven to 
farther litigation but their, rights should 
be determined in the present suit.” No 
doubt it із the right of every deferdant in а 
partition suit to ask to have his own share 
divided offand given to himand he is qua his 
elaim to 5 share on partition in the position of 
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a plaintiff, but ів this role applieable to the 
prasent sage? . , 
. Plaintiff, though he filed .a snit for parti- 
` tion, hada formidable diffeulty to oversome 
before the Court sould eonsider his right 
to avy share in the family property. The 
‘roleaso deed had to be set aside and had 
the plaintiff failed in his attempt to do 
wo, his prayer fora partition eould not be 
eonsidered, If the plaintiff were non.suited 
on the ground that the relase deed was 
binding on him, could defendants in the 
suit contend that the Court should enqaire 
and determine their rights in the property and 
allot to them their respective shares therein? 
I am mush impressed with the raazoning 
of Chandavarkar, J, in the onse of Ashidbas 
v. Abdulla (1) (remarks at pages 291.292) 
where he observes: "But a)l the eases in whieh 
this role (whieh I have just referred to) has 
been adopted by this Court will, on examin- 
ation, be found to ba eases in eash of whioh 
the plaintiff suing for partition sueseeded iu 
proving hisright to it and the deeree passed 
in favour of tbe defendants followed as a 
natural result of, or eorollary to, tbe Пестав 
in favoür of the plaintiff,” and again, "But 
where the ease of the plaintiff faile on 
the preliminary ground that he has no 
right to a share at all and that a suit for 
partition is not maintainable at hia inetanee, 
the reason of the rule fails to apply. There 
is nothing оп whieh adefendant’s right to 
have his share asseríained and awarded in 
that cenit aan rest, The defendant was brought 
in for determining the sbars of the plaintiff, 
if avy. If the plaintiff is found to have 
no share ab ali, there is no suit for parti- 
tion, and eonsequenily for determining the 
defendant's share.’ In the eompromisa 
arrived at between the parties in this suit, 
it is stated that the release deed is valid and 
binding on the plaintiff and a desrea ів 
sought for in terms of it, Plaintiff'a suit 
for partition must, therefore, fail. It may 
be thet the plaintiff has agreed to be bound 
by the release.deed besause by the terms 


of the eompromise he obtains a desree 
against defendants Nos. 1 and 2 for 
the sum of Rs. 4,500, bnt whatever 


be the motive’ underlying the transaction, 
his guit for partition is no longer maintain- 
able on his own admission that the release- 


(1) 81 В, 271; 8 Вот, L, В. 758, 
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‘deed is binding upon him, why should-then 


the Court enqnire as to what shares defend- 
ants Nos. 3 and 4 are entitled to Р It 
was in order to -determine the share of the 
plaintiff in the family property that defend- 
ants Nos. З and 4 were joined as parties to 
the suit, but now that by virtue of the som- 
promise.-deeree, plaintiff is to have no share 
in the family property, there is no partition 
suit before this Oourt, and, therefore, the 
maxim is applicable “cessantes ratione, cessat 


tpsa lex.” 


I would also refer to a passage in (бош! 
Hindu Code, 684. "Where the plaintiff's 


-title to partition is denied, the first thing 


he must do is t» prova it, lf he is proved 
io have no share at all there is по 
suit for partition and sonsequently no 
necessity to determine the defendant's 
share," 1 have perused the authorities sited 
by Mr. Isardas, partieularly Edu!j! Muncher.t 
v. Vullebhoy Khaxbhcy. (2) and Broene 
dra Kumar Das v. Gobinda Mohan Des (3) 
which are the nearest; approach to the esse 
‘befcre me, but both arè slearly distingpish- 
able, both were partnership suits and 
the plaintiff's right as a partner to a dis- 
zolation of the partnership and the taking 
of partnership aseonnts wes not shallenged. . 

J, therefore, bold that the defendants Ncs. 3 
and 4 have no right in thin suit to ark lhe 
Oourt to erquire into and determine their 
share in any part of the property thai is 
scught to ke divided. : 

In this view of the ease it ia unnesessary to 
determine whether defendants Nos, 8 and 4 
were певеввагу parties to the suit, for the . 
result, in my opinion, will stil be the 
same, : 

Let there be а desree in terms of the som- 
promise between plaintiff nnd defendants 
Nos.land 2. The suit is dismissed against 
defendants Nos, 3 and 4, Parties to bsar 
their own costs, 


REO Order accordinly. 


(2) 7 B, 167; 7 Ind, Jur. 872; 4 Ind. Dec. (N. в.) 112. 
(3) 84 Ind, Cas. 186; 20 О. W. N. 752 at p. 755. 
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OALOUTTA HIGH COURT. 

APPEAL FRIM Orianan Dxoisg No. i 

or 1917, ` 

Mareh 19, 1920. 
Present:—Justiee Sir Asutosh Mookerjee, KT., 
end Mr. Justiee Walmsley. 
HARAMOHAN PODDAR AND ANOTHER — 
DzrkNDANTR Nos, 2 AND 8—APPELLANTS 
#67518 


SUDARSAN PODDAR— Puitytivga—anp | 


OTHERS DeFENDAXT4— RESPONDENTS. 
Parinership, dissolution of—Continuing partnership, 
Buit for account—Limitation Act (IX of 1908), Sch. 
I, Art. 106, applicability of—Stoppage of business or 
supply of capital, effect of Minor admitted to his 

deceased father's shave in partnership, liability of, 


Article 106 of the Limitation Act applies toa 
dissolved partnership, foc limitation cannot apply as 
between partners so Icng as the partnership 
continues, ([p.812, col. 1.] 

Under section 253 of the Contract Act, partners 
may agree that on the death of any of them his 
nominee or legal representative shall be entitled to 
take his place. Whether in a particular case there 
has ог has not been such an agreement, may be 
proved by an express declaration to that effect or 
may be determined from the conduct of the parue 
[p. 811, col. 2; p. 812, col. 1.] 

Neither stoppage of business nor refusal of a 
partner to supply capital whenever the demand is 
made on him can be treated as dissolution of the 
firm, The question whether there has been abandon- 
ment by а partner із a matter of inference to be 
drawn from the facts cf each case. [р 812, col 2; 
р. 8:8, col. !,] ? 

An infant inheriting his father’s share in а partner- 
ship business cannot be made personally liable for 
any obligation of the firm but his share only is 
liable, and as regards the personal liability of his 
father he is liable only to the extent of the assets 
inherited by him, [p, 818, cols 1 & ?.] 


Appeal against а desree of the Sub. 
ordinate Judge, Fifth Court, Daesa, dated 
the 30th Maroh 1917. 

Dr. Sarat Ohandra Basak and Babu Gopal 
Ohandra Das, for Dafendants Nos, 2 and 8, 
Appellants, 


Babus Gunada Oharan Sen, Prakash Ohandra 
Pakrashi and Prawatha Nath Banerjee, for 
the Plaintif. Respondent. 


Babu Rajendra Chandra Guha, 
fendant No. 1-Respondent. 


for De- 


JUDGMENT.—The suit, whieh has given 
rise to this appesl, was brought by the 
plaintiff-respondent for dissolution of а 
partnership, for winding up its business, 
for taking the aseonuts and for insidental 
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‘the managing partner, 


perly mansged for 


Bil 


reliefs. The ense for the plaintiff is that 
there were two ects of partners, eslled 
respestively sapitalist partners and Gomasta 
partners, The first elass ineluded tke 
plaintiff, the frst defendant and the father 
of the record and third defendants, wha 
were to provide the eapital, reseive а 
share of ike yrofits end bear the Jorges 
in stated proportions, The ‘seeord «laca 
inelnded the remaining six defexdants 
who were to reeeive epesified stares of the 
profits as remuneration fcr their Jabour, 
tut had ro ooreern with tke locses, Tho 
busirers wes eerried on in rice, jute and other 
articles ard also ineluded morey lending, 
The firm was stzricd in 1889 and tke 
first deferdant kos ever sineo авієӣ ав 
Aasording to tke 
plaintiff, the businees has not been pro- 
rome time past and 
in its present sonditicr, san no longer 
be carried on profitably, He aceordingly 
prays that the partnership may be dis- 
rolved, the business wound ор and the 
accounts adjusted. The defendants have 
resisted the elaim on в variety of grounds 
whish need nof be enumerated in detail 
for our present рогроғе; it is svflle'ent 
to state that they have sought to defeat 


‘the aetion cn the plea of limitation; their 
allegation in rubsfaree is that the part. 


nerebip was, in faet ard in law, dissclved 
long kefcre tke institution of the enit, 
The Subordinate Judge bas cverruled the 
contentions of ihe deferdants and tas 
meade а preliminary decree, That deeree 
has been arseiled before us on grounds 
whieh way be formulated under threo 
heads, namely, first, that tre anit is 
barred by limitation; secondly, that no 
psrscral liability ean be impored upon the 
infent representatives of ona, of the ori- 
ginal partners end thirdly, that no deeree 
should have been made at this etage in 
favour of the plaitiff, entitling him to 
recover the eapital supplied by him. 

As regards the fret point, the seeond 
and third defendants, who are the appel- 
lants before this Court, have sontended 
that the suit is barred under Artiele 106 
of the Schedule to the indian Limitation 
Aet, That Artiele provides that a suit 
for an aseount and e share of the pro. 
fits сЁ a dissolved partnership must be 


instituted within three years from the 
ы Ф 
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date of- the dissolution. Ibis plain that tho 
sestion applies only to a dissolved partner. 
ship, "The reason is obvious: it is an 
elementary prinsiple that limitation ennot 
apply as b3tween partners so long as the 
partnership eoótinugs, [ Foster v. Hodgson (1) ]; 
it is different after there baa been a termina- 
tion of the partnership or dissontinuanse 
of it [Noyes v. Orawley (2), Knox v. 
Gye (3)]. The défendants have eonsequently 
argued that the partnership was dissolved 
before the оза топовтепі of the suit, This 
sontention has been based on а three.foli 
ground. It has bsen eontendej, in tha 
frat plasa, that uader elanse (10) of 
sestion 253 of the Indian Contrast Asab, 
the partnership was dissolved by the 
death of one of the original partners, namely, 
the father of the-sesond and third de- 


fendants, іп February or Marob, 198; 
in tbis view, the present suit, instituted 
on the Sth September 1913, would be 


barred .by limitation under Artiele 103, In 
‘our opinion, this «contention ia not well. 
founded. Ло noubt, elause (10) of sestion 
2:3 provides that a partnership, whether 
entered into for a fixed term or not, is 
dissolved by the death of any partner. 
Bat this rule is subjest to the importe 
ant qualifisation embodied in the opening 
words of the sestion, namely, “in the 
absense of any contract to the sontrary.” 
Partners may adsordingly agree that on 
the death of any of them, his nominee 
or legal repràsentativo shali be entitled 
to take his plase, Whether in а parti. 
sular вазе there has or bas not been sush 
an agreement, may be proved by an ex- 
press deslaration to that effect. or may 
ba determined from the eondust of the 
parties. This is élear fram the decision in 
Gokal Krishna Das v. Shasht Mukhi Dasi (4), 
which was applied in Reghumull v. Duch- 
mondas (5), the judgment of the latter 
esse has subsequently been affirmed by 
the Judisial Committee. Now, in the взге 


(1) (1812) 19 Yes. 160 at 183; 34 E. Н. 485. 

(2) (1878) 10 Ch. D. 81; 48 1. J, Ch. 112; 89 L. T, 
287; 27 W. R. 109. 

(8) (1872) 5 Н. L. 656 at p. 674; 42 1, J. СЬ 284, 

(4)18 Ind Cas. 28; 16 C. W. №, 299; 16 0.1. J. 
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before us, it has been found by the Sub. 
ordinate Judge that, оп the death of . the 
father of the sesond and third defendants, 
the laiter stepped into his place, they 
were -assepted by the other members, 
withont question, as partners in a continu. 
ing firm and in that sharaeter contributed 
eapital and withdrew sams of money 
from time to time. The sesond defendant, 
indeed, admitted on the 17th Mareh 1916 
in the eourse of his deposition in another 
snit, that on his father’s death he and 
his brotker basame жайт of the firm, 
In these oireumstanees, itis now impossible 
for them to maintain, even with a show 
of plausibility, that the partnership was 
dirsolyed on the death of their father. 
It has been eonfended in the second plaes that 
‘the partnership was dissolved so far bask 
ва 1906 by the retirement of one of tha 
Gomasta partners, and relianse has ‘been 
plaeed upon elause (7) óf section 853 whish 
provides that, if from any: вабвә 
whatsover, any member cf a partnership 
.eeases to be se, the partnership is dicsólved 
as between all the other members. ` This, 
as in the ease of slanse (10), is subject 
to any agreement іо the sontrary, whieh 
may be established by proof of : express 
deelaration or may be inferred from aone. 
duob. Now, there gan be no donbt that 
notwithstanding the retirement-of Gomastüe, 
ihe partnership in this ease has -bésn 
earried on as a oontinning firm. This is 
obvioasly natural; the Gomnastas were no 
doubt ealled partners, but they were 
essentially offiesrs of the firm. They wera 
paid, not a fixed salary, but a share of 
the profits by way of remuneration ; the 
manifest object was to stimulate their 
industry and it is signifisant that they 
had no oonsern with the losses, It would 
be clearly reasonable to hold that the 
parties never inteded that the retirement 
of one or other of peraons in such position 
shoald lead to the dissolution of the part- 
nership. In tke third plase, the son- 
tenticn has been put forward that the parte 
nership was dissolved, os the business waa 
stopped and the partners refused to advanae 
further sums on ths eapifal asoount. There 
ia plainly no forsa in thia sontention, 
Neither stoppage of businesa nor refusal 
cf a partner to mako further ndvaness can 
be treated as dissolution of the firm. . The 
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Subordinate Judge has found upon the 
evidenee—end hia findicg bas not been 
suosesefull]y displaced that the business of 
the firm, in some of tha departments at 
least, was earried on to a date only a few 
months prior to the institution of the 
suit, The business of the firm ineluded 
money-lending, and regular arrangements 
were undoubtedly іп exiatense for the 
eollestion of the dues in 1912, if nrt in 
1913. 16 is further plain that refusal by 
& parinor to supply sapital whenever 
demand is made on him is not sonelusive 
proof of his intention to retire within the 
meaning of slause (8) of seation 953. The 
question, whether thore has been abandon. 
ment by a partner is a matter of inference 
to be drawn from the fasts of eash eate. 
Moung Tha Huyin:v. Mah Thein Myah (6), 
Sudarsanam Maistri v, Narastmhulu Matsirt 
(7). In the present esse, we oan find ro in- 
disation cf sn intention to retire or abandon 
on the. part of any of the partnere, We 
hold aseordingly that the partnership was 
not dissolved before the institution of the 
suit whieh is consequently not barred 
urder Article 106, If Artiele 120 is held 
applicable, the suit is plainly not barred, as 
the rigbt to sae for dissolution of a continu. 
ing partnership exists so long as the 
partnership eontinues. The first ground orged 
in support of the appeal eannot consequently 
be maintaincd. 

As regarda the sezond point, it has besu 
urged that no perscn3! liability oan ba 
imposed upon tho infant representatives 
of Janaki Nath Poddar, one of the original 
partners. This sontention is clearly well. 
founded. Seetion 217 of the Indian Ооп. 
traat Ast provides that a psrson who is 
under the age of majority aesording to the 
law to which heis subjest may be admitted 
to the benefits of a partuarship, bnt oan- 
not bs made personally liable for өру 
obligation of the firm; bnt the share of 
sush minor ia the piopasly of the firm, 
is liable for the obligations of the firm, 
Üonsequently, the right of the minor 
to elaim а ввгёаіп proportion of the divisi- 
bie insome aud ultimately to re-olaim а 
sertain proportion of sapi:al at the proper 


(8) 27 I. А. 139; 28 C, 53; 5 О, W, N. 114; 7 Sar. Р. 


Q. J, 778 (P. O ) | | 
(7) 25 M. 149 at p; 164; LIL'M. 0, J, 863, 
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times, if and whenevor it is found that 


there is profit $o divide and surplus 
assets to distribute, mey be made 
available for tbe benefit of the creditors 


of the firm, Bat the position ig insontro- 
vertible that the infant, who is admitted 
to the benefits of the partnership, ssnnot 
be made personally liable for avy obligation 
of the firm. Sanyasi Oharan Mandal v, Asu. 
tosh Ghosh (8), Khetra Mohan Pollar v. Aswini 
Kumar Saha (9). It is поб ‘nesessary at the 
present stage to  eonsider the effoot of 
sestion 243 whish defines the liability ofa 
minor partner on attainment of majority, 
unless he gives publie notice of his ro. 
pudiation of the partnership. This provision 
seems to plaea the oereditors of the firm 
in a more favourable position than іп 
England, Goode v. Harrison (10). In the 
present easo, at the tima cf the death 
of Janaki Nath Poddar, both his sons 
were infants; one of these, Hara Mohan, 
attained majority subsequently and tha 
other, Bhuban Mohan, was a minor at the 
date of the institution of the suit. It is 
plain that the liability of these appsllan'a 
has to bs eonsidered in thrse stages, Ав 
liability of Janaki 
Nath ‘Poddar at the time of his death, the 
appellants, as his sons, oan be made liable 
only to the extent of tke assets inherited 
by them. As regards liability for the 
transactions of the firm sines the death of 
Janazi Nath Poddar, the appellants are not 
personally liable upto the déte of attain- 
ment of majority of the elder brother, 
Hara Mohan Poddar. For transactions 
since that date, Hara Mohan would be 
personally liable, but his brother Bhuban 
Mohan would not be so liable, аз he вор. 
tinued to be a minor. These distinstions 
must be borne in mind when the sassounts 
are taken, The second ground must воп: 
sequently prevail, 

. As regards the third point, it has been 
argued that no desree should have been 
made in favour of the plaintiff so аз to 
entitle him to reeover the sapital scontri. 
buted, even bofore the aesounts are taken, 
There is no fores in this eontertion in the 
spacial eirsumstanses of this ease. Tae 


(8; 28 Ind. Cas. 836; 42 C. 225, 

(9) 45 Ind. Cas, 667; 22 C. W. М. 458, 

(10) (1821) 6 B. & Ald. 147 as p. 167; 24 R, R 397 
ab p. 314; 103 Е. В.'1147, 
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Subordinate Judge has found that the (rst 
defendant has withdrawn the oapital in 
respest of his share and the share of the 
father of the second and third defendants. 
The Subordinate Judge has further stated 
that’ ав--вооп as diffisuliies arose in eondact- 
ing tha. business of the firm, tho first 
defendant, who was the managing partner, 
“aeted treasherously towards the plaintiff 
and left him to his fate.” 


should be plased in the same position as 
the other eapitalist partners. In addition 
to this, the amount advanced by the 
plaintiff has already been investigated and 
determined, and no serious endeavour bas 
been ade. to convinse us that the amount. 
has been erroneously ealeulated ; it would 
thos be an idle fromality. to leave (the. 
matter open for fruitless dissussion. The 
third ground must sonse quently ke overruled, 
ав wholly unsubstaptiel. 

` We may add that in ihe sourse of argument, 
an objeetion was taken to the order 
for the produetion of’ aesount Боске, but . 
we were satisfied that the direotion given, 
by the Subordinate Judge was not open to’ 
éritieiam. All aasount-books must be 
prodused ' by the parties who have posses. 
sion’ of or sontrol over them. If a party 
disobeys the order ‘made in this behalf, 
the Court has ample power to onforee its 
order, We were also- invited to sonsider 
the effect of the alleged misappropriation 
by ‘the © Gomasta rartners; but this is a 
question whish sannot. be usefully diseussed 
till the aceounts have been taken and the 
facts. ascertained. 16 was also suggested 
that the plaintiff ean ultimately obtain а 
, desree, only aecording to his share, and 
that the share of the first defendant should 
be treated separately from that of the ap- 
pellants, These prayers are reasonable and 
may be borne in mind when the final. 
deoree is drawn up. - 

The result is that this appeal is allowed 
only in part and the desree modified by 
the addition of the deslaration of the 
liability of the appellants as stated above, 
As the appeal has failed to a larga extent, 
the. appellants will pay the plaintiff-respondent / 
the eosts in this Court, but the hearing fee 
will be assessed at three. fourths’ of the 
pressribed amount, 
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stanses, it is only just that the plaintiff - 


Appeal allowed, . ... 
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ALLAHABAD HIGH COURT. 
Sgcoxp Civit АрркАъ No. 1133 or 1920, 
April 3, 1627, 

Present :—Mr. Justise Stuart, 
BACHOHA LAL—DszrEXDANT-—ÀPPERLLANT 
versus 
HASAN KHAN—P.atstire —HSPOXDENT, 
Burden of proof—Contract—Lfinority, plea of— 


Plaintif, onus on—Admission by executant at time of 
execution that he was major, value of. 


-When the validity of a contract is questioned on 
the ground that the executant was a minor, itis for 
the plaintiff to establish by prima facie evidence 
that the contract’ was valid and entered into by a 
person who уаз” competent to do so, [p. 814, col, 2; 
p.815, col, 17 

Gaya, Din v. Dulari, 2 Ind. Cas, 839; 6 A. L. J, 693, 
followed" 

Ап admission by ап executaub at the time that he 
exdciited the deed that he was major is sufficient 

p facie evidence of his majority. [p, 815, col. 
1 


` Gaya Din v. Dulari, 2 Ind. Cas. 839; 6 A. L. Т. 693, 
followed. 


' Sssord appsal against a dasree of the 
Distrist Judge, Cawnpore, dated the 7th July 
1520. 
' Messra. Gulzart Lal and G. Agarwala, for the 
Appellant. 
Mr. M, А, ázia for Dr, S. И. Sulaiman, for 


-the Respondent. 


JUDGMENT.—The piaintiff bought в 
house from Ohhedi Lal and Bashsha Inl. 
Mubin is in possession of & room of that 


house. He refused to  resognise the. 
plaintifí's (ide to the house on the 
ground that: he was holding the room 


from Baeheha Lal and that Basheha Lal 


was a minor аў the time the deed of 
sale was exsonted. The Trial Court held 
that the burden of proof to show that 


Bacheha Lal was nota minor atthe time 
that the deed of sale was exesuted was on 
the plaintiff, and that ав he prodused no 
evidensa, his suit-for the ejeatment of Mubin 
must fail. The lower Appellate Court found 
that the burden of proof жая оп Mobin arid 
that as his evidenee to prova that Baeheha 
Lal was a minor was insuffisient to satisfy the 
Court, tha suit must eusseed. Bashsha Lal 
appeals here. 

I do not assept the view of either of the 
Courts below.: The law on the subjest is 
laid down elearly in Gaya Din v. Юша 
(1). When the validity ofa eontraet ig 
questioned on the ground that the ~ exes 


(1) 2 Ind,.Cas, 839; 6 A, Ly J. 698, 
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sutant is a minor, it is for the plaintiff 
to establish by grima facie evidenea that 
the sontrast was valid and. entered into 
by в person who was csompstent to do 
во. he Trial Court is quite right upon 
that point ; bnt, where the Trial Court went 
astray was in saying that the plaintiff had 
prodused no ‘evidence. Agoording to the 
entry in the deed of sale, Basheha Lal 
had himself admitted at the time of the 
exesution cf the deed that he had just 
attained majority, He said that he had 
been & minor under a guardian appointed 
by the Court but that “he had attained 
majority ; he exeouted the deed. himael?, 
As was desided in Gaya Э.т v. Dulari (1), 
Bush evidenae ів suffisient paima facie evidence 
to establish Bashsha Lal's mejority at the 
. time thatthe deed was'exesated. It has ban 
brought to my. noiiae that in the cage of 
Kanhiya Lal v. Girdhari Lal (9), ib was 
held that a statement made by a defend. 
ant not in the doeument, the anbjest of 
suit, but in & separate prosseding, that 
on, в вәгёаіп date he was of a certain aga, 
was not anffisient td shift the burden of 
proof, Bat tke desision in that sase does 
nof go in any way against my view. The 
weight of the evidence will be different 
in ‘every. eate, · Here: І · find ‘that the 
distinst admission of Basheha : Ша] at the 
time that he exesuted the deed that he 
was major at that time, is sufficient prima facte 
evidence of his majority. Against this is the 
evidenee whieh he oalled to prove his minori- 
ty. That evidence the’ learned 'Distriot 
Judge finds to be unsonvinsing and in- 
suffüáient. I agree with the learned Dis. 
triet Judge upon. that point. The ease 
then stands as followe:—It is proved that 
Basheha Lal was a major at the time of 
the exesution of the deed of sale. The deed 
of sale is thus a good and valid deed of 
sale, Mubin oan base no .claim to `osau- 
pation of any portion of the bonse cn the 
authority. of, Baskaha Lal. The appeal, 
therefore, fails and ia; dismissed. with 
sosts whieh will include fees on the higher 
seale. 


AB 
Appeal dismissed, 


(2) 18 Ind. Oas. 956; 9 A. L. J. 103. 
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BOMBAY HIGH COURT. 
Szgcoxp Оту. Appaat No. 248 or 1921, 
November 2?, 1921. 
Present: — Sir Norman Macleod, Kn, 
Ohief Jussiss, and Mr, Justioa Shah. 
DOLA KHETAJI VAHIVATDAR— 
DEF£AXDANT —APPELLANT 
Lerans 
BALYA КАМОО РАТЕ —PzitNTiFF— 
; RESPONDENT. 
Bes judicata—Sale of property—Suit to redeem on 
grcund that sale in reality a mortgage-—Second suit ta 
recover under contract of re-sale, 


1, sold certrin property to D, und continued in 
possession as э tenant. Subsequently, D. executed 
in Ps favour a satekhat to sel the property to him 
at any time within twelve years for a stated sum, Г. 
brought a suit claiming to redeem the property 
on the ground that the sale by him was a mortgage, 
but the suit was dismissed Before expiry of 
twelve years he brought the present suit to recover 
the property on payment of the sum stipulated in 
the satekhat, and it was contended that that ques- 
tion was res judicata; 


Held, that the two suits were mutually invon. 
sistent, and that the present suit was not barred as 
res judicata, 


Ssoond appeal from the desision of the 
District Judge, Thana, in Appeal No, 134 
of 1919, reversing tha decree passed by tha 
Subordinate Judge at Alibag, in Civil Suit 
No. 220 of 1918, ` 


» Mr. G. 8. Rao, for the Appellant. 
е Mr. W. B, Pradhan, for the Respondent. 


JUDGMBNT,—The plaintiff sold the suit 
property ёс the defendant on the 16th Marsh 
1905, eontinuing to remain in possession ва 
ierant, ` On" the 13th - ‘August 1906, tha 


' defendant exeented in his favour a satethat 


to sell.the property to bim at any time 
within twelve years. for Ез, 395, Re. 5 
being paid as earnest money. The plaintiff 
filed а anit in 1911 alaiming to redeem 
the property on the ground that the dosu- 
ment of the 16th March wasa mortgage, 
seeking the protection afforded by section 
10А of the Dekkhan Agrisulturista’ Relief 
Aet, That suit was dismissed. Веѓога 
twelve years had expired the plaintiff sued 
ágüin to reecver the property on payment 
of Rs, 395. It was contended that that 
question was res judicata, as ihe plaintiff 
tnight in his original suit of 1911 have sued 
in the alternative for speeifis performanee of 


* + 
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the saiekhat. Whether ke sould have sue 
in the alternative for speoifio performance 
in his redemption euit need not be deter- 
mined, It sertainly eannot be said that he 
ought to have done sc. The two suits wera 
mutually ireonsistent and if the plaintiff 
failed in provirg the mortgage, he atill 
had a number cf years left under the 
satehhat within whieh he oould have ened 
to get, back the property on payment of 
the eonsideration mentioned in tho sotekhat, 
We think, therefore, the decision of the lower 
Appellate Court is right and the appeal must 
be: dismissed with- ооз(в, i ' à 
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Appeal dismissed, 


ALLAHABAD HIGH COURT. 
>" Оти Rxvisiox No, 127 or 1921. 
. Marsh i, 1922. 
' Fresest:—Mr. dustieo Ry ves, 
: OHUNNI LAL-—PrAlNTIEF— ÀPPLICANT 
versus 
JL— Daren DANT— RESPONDENT, 

ОБО оар Comets Act (IX of 1887), 8, 
82, cl. 2—-Suit filed as regular suit—Judge given 
extended powers of Small Cause Court~Suit cannot 
be tried as Small Cause Court suit, 


Where the powers of a Munsif invested with Small 
Cause Court powers up to Hs. 100 are extended, up 
Morum e money over ‘Rs. 100 but below Rs. 260, 
filed as a regular suit pedis nude а. оле ех{еп- 

i i r, ава Sma 
S poa ‘Ohandga Sirdar v. Kali Mandol, 12 0, W. 
N. 167, referred to. : 

. Civil. revision from an order of the Munsif, 
exeroising the powers of a Judge of the Court. 
of: Small Causes at Fatehabad dated Ist June 
1921, . | | 

· Mr. Baleshwart Prasad, for the Applisant, 

` JUDGMENT.—This is an applieation in 
civil revision. „ Tbe applicant was plaintiff 
in the Court: below and filed а suit on a monsy. 
hond for. Re, 157 in-the-Conrt- of the Munsif 
of Fatshabad sitting at Agra, on the. 12th 
of May: 1921. At that time the presiding 
officer, the Munsif, had been «invested with. 


he cannot. thereafter try à suit for the. 
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Small Cause Court powers only up to Rs, 100. 
The Ist of Juno was fixed fer the desisicn 
of ike васе, On ihe.19th of May 1£21 the 
Морь в powers under ihe Small Cause 
Court Ast were extended up to Re. 250. 
He, therefore, tried tho suit аз.а eguit of 
Small Causes. The defenoe to the suit was 
that sertain payments had becn mode. The 
Court accepted the evidenoe of the defendant 
and gave the plaintiff a deoree for Вз. 78 
only. 16 16 urged before me that the Court 
below had no jurisdie!ion to try the eruit as 
Small Oause suit, and it ceema to me that 
having regard to seetion 32, slause (2) and: 
sesticn 33 of the Provinoial Small Cause 
Oourt Ast (Act IX of 1887), the Court had 
no juriedietion to try the suit, whieh bad 
been filed properly as а regular euit, as a 
Smal] Caure Court enit. Paragraph 2 of 
sestion 32 runs as follows :—‘Nothing in 
sub-section (1) with respeot to Courts in- 
vested with the jurisdistion of a Coart of 
Small Causes applies to suits instituted or: 
rroeeedings commenced in those Courts .be- 
fcretko date on which they were invested: 
with tbat jarisdietion.” When the plaint 
in this euit was filed on the 12th of May 1921 
the presiding cffiser of the Court had по: 
juriedistion to try it as a Small Cause Court 
euit involving more (ban.Rs 1^0, He, 
therefore, it ceems to me, on the plain 
words of the section, had no right. to 
try it вө sush on the 1st of June. . The point 
ecema to me quite slear, and if an authority 
is required, 1 would quote Yakima Ohandra 
Sirdar v. Kali handol (1) whioh is exactly 
in point, Tte plaintiff, owing to the suit 
kaving been treated.as a Smail Cause Court 
suit, has lost his appeal from the finding. of 
tke Ocurt вв to part paymerte, I am, there- 
fore, somatrained to allow this application with 
eosts and ret aside the deeree. of the Court 
below and send the ease baek to bo disposed 
of as a regular suit, a 
J. P, 
f A Application allowed. 
(1) 12 C, W, N. 167, . : 


Fol, LEVI] 
ATMARAM SHAMJI U, EMPEROR, 
BOMBAY HIGH OOURT. 
Овтигхат Apencition ‘Revision No. 335 
or 1921, 
January 12, 1922, 
Present : —Sir Norman Masléod; Kr., 
Chief Justise and Mr, Justise Ooyajse. 
ATMARAM RAE A OSATA 


versus ' ! 


-- EMPEROR--Oerrosr Party. 
Bombay District Municipal Act. (II of 1901), ss. 122, 
;155— Notice to remove encroachment—Non-compliance 
with notice — Proseculion, whether justified. 


‘Although’ a. Municipality. mayy,as a matter of court. 
‘esy, send a notice.to a person alleged to have erected 
„an encroachment to remove it, such notice із not 
authorised by section 22 of the Bombay District 
Municipal Act, and'if a person to whom such notice is 
‘sent fails to comply with it, he cannot.be convicted 
under section 156 of having disobeyed а Jawful order, 
the proper step, according to law, in such a case is for 
the Municipality to remove the ‘encroachment, and 


“charge accused with the cost of rèmoval, 
+ 


Criminal application for reviaion- against 
‘the order of the First Olass' Magistrate at 
‘Ahmedabad confirming the-eonvistion and 
'"entenee passed by the Third Class Magis: 
‘trate at Dholka, 

Mr. G: N. Thakor, for thee Appliesnt. 1 

Mr, 8; 8. Patkar; Government Elesder, 
‘for the Crown. à 

JUDGMENT, —The aceused was аа 
Љу, ‘the > Speaial Magistrate, Third Class, 
‘andér-seation 155 of the Bombay Distriét 
"Muniéipal Ast of having disobeyed a lawful 
direstion given by a written notice issued by 
'—the-Dholka Municipality to remove an ofla. 
The fasts ore that at least sinas October 1919 
this оа was in existénes. The Munisipality, 
‘on the 17th ратне 1920, sent а noties to 
the: asdused :— 

“You are informed by notioe sudor sestioù 
‘122 of the Distriet Munieipal Ast that yon, by 
‘making an olla at the aide-wall of your house 
in the said street, have eneroaohasd on Govern: 
ment land. Therefore, within seven days of 
the reseipt of this notise you should remové 
the said otla, If you negleot to do so, steps 
will be taken assording to law." 

The otla was not removed, and 30 the 
‘proper step aseording to law whieh the Muni- 
eipality should have-taken was to remove tha 
otla themselves and sharge the aseused with 
the ввів of the removal. Instead of proceed. 
ing in that manner, ag provided by testion 
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‘122, they sharged the assused with having 
:disobeyed a lawful order, 


An appeal against 
‘the eonvietion was rejected, but we think 
that the donviotion was slearly wrong. Sestion 
122 gives no power to a Мппівіра] ќу to isana 
‘a notiss toa person alleged to have erested an 
encroashment to remove it, although the 


"Munieipality may gend sunah a notiae, it is not 
‘a notisa under the section. 
-might be sent as а matter, of sourtesy, рге. 


Such a, notiee 


liminary ‘to the Muuivipality taking astion 
‘ander the powers given them by the sestion to 
‘ramove the ensroashment themselves, Sines 
these spesial powers have been given, it seams 
to me that was the proper remedy, as laid down 
‘by the Legislature in eases’ of failure to 
somply with sush a notice, It was not 
‘intended, assuming a МапівіраНбу served a 
notiee п pon a person to remove an ensroash- 
ment, that if be did not do во, he might be 
‘sonvieted under section 155. І think, 
‘therefore, the conviction was wrong, and the 
aecu3ed must be diseharged, and the fine, ‘if 
‘paid, refunded, 
W. 0, А, ^ 
‘ Order s24 aetda, 


` PATNA HIGH COURT. 
On:xixaL Revision No, 90 ot 1922, 
"s^ April 3, 1922, 

Present: —Mr, Jasties Jwala Prasad and 

: Mr.Justies Contís. `, 
RAM KRISHNA SINGH акротиавз —' 
| Acovseo—Peririoxers f 

` versus ' 
EMPERO R—O»posrre Рдвтг. 

^ Griminal Procedure Code (Act V of 1898), в, 145, 
proceeding 1«nder—Possession,- delivery of, by Civil 
Court-—Criminal Court, whether cam investigate ques. 
tion of possession —Penal Code (Act XLV of. 1830), s, 
425 — Mischief, ingredients of, . A 
Where in -a proceeding under section 145 of the! 
Criminal Procedure Code in respect of. a house, it' 
is established that, possession was delivered by a 
Civil Court іо one of the parties, the Criminal 
Court 1з bound to maintain that persun іц possession! 
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and is, not competent to re-open the question and 
‘to investigate it under section 145 of the Code. 
But in order to find out whether the possession is 
disputed or not, the Criminal Court can investigate 
the actual service of the writ of delivery of 
possession, and if dakhal dehani is proved, to its 
satisfaction, to have been effected, itis bound to 
maintain the possession of the person so obtaining 
it either by an order under section 145, or by 
having recourse to action under section "144 or 


‘section 107 of the Oriminal Procedure Code. [p. 819, 
cols. 1 & 2,] 
The principal ingredient of an offence under 


section 425 of the Penal Code is that there must 
be an intention to cause wrongful loss or damage to 
the public or to any person, that is tosay, the 
mischief must be done to the property belonging 
to another. Jf a person wishing to eject a tres- 
passer sets fire to his own house, he cannot be 
. Said to cause wrongful loss to any person or to 
the public, and, therefore, cannot be convicted of 
an offence under section 426. [р. 819, col. 7; p. 820, 
col. 1,] Е 


Application against an order passed by {ће 
Sessions Judge, Mongbyr, affirming an order 
‘of aonviction,:pasaed by the Assistant Sessions 
Judge of thatplace. Е 

Messrs, Hasan Imam, S. №. Rat ard а. O, 
Fal, for the Petitioners. 

Mr. H. Г. Nandkeolyar, Assistant Govern. 
ment Advocate, for the Crown. 

JUDGMENT. 
JwaLa Prasan, d. — The petitioners, five in 
number, have been eonviated of rioting under 
' geation 147, Indian Penal Code. Petitioner 
Shibram was eonvistad by the Assistant 
Sessions Judge under seetion 436, Indian 
Penal Code (misehief by fire) and the other 
petitioners were convisted of misshief under 
, gestions 486.149, Indian Penal Code. The 
' lower Appellate Oourt has set aside the воп- 
vietion of Shibram under section 436, Indian 
Penal Code, and has eonvieted him under that 
geotion read with gestion 149. Thus'all the 
petitioners have been sonviated under sestions 
436.149 by the lower Appellate Conrt, Petition- 
ers, Shikdhyan and Babua, have beenaonviet- 
ed also under section 323, Indian Penal Code. 
All the petitioners, after the reduetion of the 
sentences, have been sentenced to one year’s 
rigorous imprisonment under scetions 436- 
149. They haze further been rentenced to 
six months’ rigorous imprisonment -under 
gestion 147, Indian Penal Code, and Shibdhyan 
and Babua to three months’ rigorous impri. 
sonment under seotion 323, Indian Penal Oode, 
The sentences are to run eoneurrently. 
The fasts- briefly stated are as follows :-— 
Rem Krisbna Singh obtained а mortgage- 
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desree Ке Adya, the complainant, on 
the 7th July 1915 and in exeeution of that 
desree he gold 8-annas share in Akbarpur 
Tauei No. 793. Ram Krishna Singh and 
his brothers purehased the ваше on the 
98th July 1918. The sale was sonfirmed 
on the 26th August 1918. Ram Krishna 
Singh obtained delivery of possession of the 
property on the 15th Mareh 1911, "This 
delivery of possession was under Order ХХІ, 


rule 95 of the Ocde of Civil Prosedure. 


There was some litigation between the partica 
with теврвз& to the sale, but the sale was 


finally upheld by the High Court (vide judg- 


ment. Exhibit H.). On the 27th April 1920 
the Snb. Inspector of Poliso submitted a report 
for an astion under seation 144 to be taken 
against, Adya Singh and his family on tbe 
ground that the. disputed property was in 
possession of the petifiorers, Kam Krishna 
Subsequently pro- 
seedings under sestion 145 were instituted 
on the 7ih June 1920. On the loth No- 
vember 1920 the Magistrate declared the 
possession of Adya Sicgh, holding that in 
spite of tke delivery of possession, he sons 
tinued to be in aetnal possession of the prop- 
erty in question, This order of the Magis- 
trate was cet aside by the Court on the 


‘12th Japnary 1921 with the observation 


that it was not open to the Magistrate to 
dispute or disregard the Civil Ocurt^writ of 
delivery of possession in fayour.of -Ram 
Krishna Singh. This ossurrense took place . 
four days after the aforesaid order of the 
High Court on the 16th January 1921, f 

The case of the proseontionis that Ram 
Krishna Singh eame to the house in ques. 
tion with a mob of about 200 armed with 
lathis, and ordered Adya Singh to leave the 
house in question. Adya Singh refused 
to do so. Therenpon Ram Krishna Singh 
ordered the mob to demolish the house, 100 
its eontents, burn it down and remove the 
ocsupants, Adya Singh remonstrated and 
thereupon he was hit by Babua Singh with 
a lathi, Khela Singh, a grandeon of Adya 
Singh, was also assaulted by . Shibdhyan 
Singh with a lathi, Khela Singh retaliated 
and struek Ram Krishna Singh with a lathi. 
Subsequently, the ladies of the house eame 
out and one of them, Lalbati, was atruak on 
the head Бу. Nasib Singh with а айм. and 
в box whieh she was earrying was snatehed 
from her by Nasib Singh. The mob eons 


Yol, LXVI] 
RAM KRISHNA BINGH Y, EMPEROR, 


tinued . the loot and -eventually Shibram 
Singh set fire to я roomon the northern 
side of the house. This room was wholly 
destroyed by fira. It was contended by the 
defenes that the house in question was not 
the house whioh was the subjest-matter of 
dispute under sestion 145 or with respeot 
to the Civil Court delivery of possession to 
Ram Krishna Singh on the 15th Marek 
1919, It was further asserted that Adya 


Singh was in possession of the house and ` 


was never dispossessed, and, therefore, the 
asgused had no right to try to dispossess 
him by means of forse; and that inasmuoh: 
as the house was in poseessicn of Adya 
Singh and he with his family was residing 
therein, the acaused did misshief as defined: 
by seoticn 425, Indian Penal Code, and 
hense,- were liable to sonvistion under 
sestion 4:6. The Оопгё below bas some 
to a definite finding that the house in 
question was the very house with respeot 
to whieh the Civil Oourt had executed the 
writ of delivery of possession in 1919 and 
that it was the property whioh was the 
subjest of dispute under mestion 145, Ori- 
minal Prosadure Code, The Court has farther 
heard that the possession, of Adya Singh and 
his;family was wrongful and that of a tres. 
passer inasmuch as the petitioner, Ram. 
Krishna Singh, was put in possession of it in: 
pursoanes of в Оу Oourt dakhal dehant, 
The Oourt very rightly repelled the suggece 
tion that inasmuch as symbolieal possession 
was only delivered under Order XXI, rule 95; 
Ram Krishna Singh should not be deemed 
to be in actual possession of the house in 
guestion. The Court, however, has held that, 
in spite of the Civil Court dakhal dehan:, Adya. 
Singh eontinued to be in astual possession 
of the house in question and, therefore, the 
aesused were not justified in attacking him 
with a large moband assaulting his party. 
and in turning them out and burning the 
house. Assording to the finding of the Court 
below the house in question now belongs. 
to Ram Krishna Singh by virtue of his 
purshase at a Civil Court auetion-sale іп 
1918. He was also given possession by the 
Civil Court; therefore, Adya Singh was 
ocsupying the house, if at all, as a mere 
trespasser lt was rightly pointed out by 
this Court that after the exesution of the 
writ of delivery of possession, the Oriminal 
Qourt was bound to maintain Ram Krishna 
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Singh in possession of the house in question. 
In other words, the Oriminal Court was not 
eompetent to re-open the question cf pos- 
session and to investigate it under sestion 
145 of the Code of Criminal Prosedure. 
No doubt under section 145 a disputed 
possession may be enquired into and the 
party found in possession by the Magis. 
trate may be maintained by an order 
under elause (4) of that sestion, There- 
fore, in order to find out as to whether 
the possession was dispnted or not, the 
Magistrate sould investigate as to the aatual 
servies of the writ of delivery of posses- 
sion; but onos a dakhal dehani was proved 
to have been effested to the satisfaetion of 
the Magistrate, if was then his bounden 
duty to maintain the possession of Ram 
Krishna Singh either by an order under 
gestion 145 or by having reeourse to astions 
under sestion 144 ог 107, Criminal Prosedure 
Oode. In this sase it appears that the 
dakhal dehant was proved and oonsequently 
the Criminal Court, whether asting under 
the preventive  sestions of the Code of 
Oriminal Presedure or enquiring into an 
offence under the Indian.-Pénal: Code, has 
to maintain the possession of Ram Krishna 
Singh; therefore, Ram ‘Krishna Singh 
was not committing any eriminal ast: 
in going to assert his titl and to take 
possesssion of the house in question by 
ousting Adya Singh who: was remaining 
in the house only as a trespasser. There- 
fore, the ascused were not members of 
an unlawful assembly and they did not 
sommit any riot. So the sonvietion under 
sestion 147, Indian Penal Code, must fail, 

As to the sonvietion under seotion 436 


of sausing misshief by setting fire to the 
honse, it is obvious that there eould not 
possibly be sny wrongful loss or damage 


to Adya Singh or any: persgn inasmuch as 
the house did-astually belong to Ram Krishna 
Singh, the aesnsed. The prinsipal ingredi. 
ent of an offerse under sestion 425 is thas’ 
there must be an intention to eause wrong- 
ful loss or damage to the publie or to any 
person. Therefore, if the property in ques- 
tion did not helong fo Adya Singh and 
belonged to the aosused, nc offenes of mis- 
ehief was at all eommitted. Explanation 
2 to section’ 425, Indian Penal Code, has 
been referred to by the learned Assistant 
Government Advosate in order to show 
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that misehief may be by an aet whieh 
affests any property belonging to the peraon 
committing the ast orto that person and 
others jointly, Now, illustrations (g) and (%) 
elearly show the cases to whieh that 
explanation is spplieable. The misobief 
must be dcne to the property belonging 
to another , person, but the ast whereby 
that misehief is done may have reference 
to the property belonging to the person 
sommitting the mischief, 

The eate of Empress v, Rajcoomar Singh 
(1) is an obvious illustration of a 
perecn kaving his right deelared 
by a Civil Court destroying the property 
without being guilty of any misohief In 
that ease B, obtained a deeree from a Civil 
Court against A deslaring his rightin the 
properly, whereupon the servants. of B 
went on the land, and pulled down the 
ед:бсе whieh was erested thereon by A sulm 
ecquent to an order under sestion 530, 
Oriminal Proecdure Code, (145 of the present 
Code), Jaekson,. J., held that ав there had 
been no eansing of wrongful loss, the aesused 
had not been guilty of mischief. The 
following observation. appears to meto be 
pertinent to tbe.quostion in issue in the 
present case. His Lordship (Mr. Justice 
Jackeon) observed : "Now it is alear from the 
deeision cf the Civil Court, whish was then 
3n force, that Shamg-Ohran Lehiri was not at 
ihat time legally entitled to have those bam- 
bocs put tcgether in that plaoe in the form of 
а noubutkhena, and eonsequently there was 
no eausing of wrongful lossin the ast dore 
by theascused persons", Instead of pulling 
down the house, here the neaused persons 
barnt it down; otherwise, the sase appears 
tome to be on all fours with tho present 
one, lf there was no mischief in pulling 
down the edifise, there was по misshief eom- 
mitted in burning it. I would quote the 
eate cf. Parmeshwar Singh v. Emperor (2) 
jn order to show that no mischief ean be 
committed by any act whieh eauses damage 
to a property if the property astually belongs 
to (Ee neeused. 

The learned Assistant Government Advyo- 
eale (hen sontended that rightly or wrongly 
the complainant, Adya Singh, oesupied the 

(1) 3 0, 673; 1 O, L, R. 852; 8 Ind, Jur. 24;1 Ind. 
Dec (N.s ) 949. 


(Lj. às Cos, 812; ae О. W, М. 221; 88 C. 180; 1i 
» TIE 
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house in question at the inoment, and, 
therefore, the aesused had no right, what 
the learned Assistant Government Advotate 
deseribes, to take law into their own 
hands, That pbrase obviously means that 
ihe secured persons should rot use more 
forse than is necessary in order to maintain 
their own right or possession. It goes with- 
out saying theta rightful owzer is entitled 
to pbysieally turn ont a trespasser or 
one trying to infringe upon his rights. 16 
is also true that a person exercising this 
right shonld not use more foree than ia 
reasonable to defend his. possession from a 
trespasser, Thisis the view taken even in 
the ease quoted by the learned Assistant 
Government Advoeste; Emreror v, Gulshah 
(3). Therefore, the accused persons to my 
mind are поё guilty either under seetion 147 or 
under sestion 436, 

The last eontention of the learned Assis. 
tant Government Advooate is that the eon» 
vistion of Babua and Shibdbyan under seo- 
tion 323, Indian Penal Code, for eausing hurt 
to Adya and Khela with Jathis should stand. 
The learned Sessions Judge has not ecme to 
any definite Snding as to the siroumstanees 
under whieh the aforesaid assaults wera eom- 
mitted and whether they were neeessary to 
eject Adya Singh from‘ the houte or that 
they were in excess of the right of private 
defence of: property whioh Ram Krishna and 
the other acsused had in order to maintain 
their possession cf the hones in question, 
Therefore, am not prepared to sonviet the 
aforesaid petitionere, Babua and Shibdbyan, 
under geetion 323. 

The reeult is that the convietion and the 
Sentences passed upon the ascuged are set 
aside. 

Oourre, J.—I agree that these petitioners 
must be acquitted, The learned Sesssions 
Judge has fornd that the seomplainant 
and hia party were trespassers and it 
is elear that the вововеї have not ex- 
ceeded right of private defenee whieh they 
undoubtedly had. 


у, 0. А Rule made abeolule, 


(8) 17 Ind. Cas, 78; 13 Cr. L. J. 7¢6; 6 S. L. E, 121, 
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‘BOMBAY HIGH COURT, 
Criminal APPEAL No. 747 or 1921, 
February 14, 1922. 
Present: — Mr. Justise Pratt, on a 
differenes of opinion between 
Sir Norman Masleod, Kr, 

Chief Justiee, and Mr. Justise Shah. 
VENKATRAO RAJERAO 
MUDVEDKAR-—ACCU3SED—ÁPPZLL ANT 
versus 


EMPEROR-—HRE£PONDENT, 
Penal Code (Act XLV of 1860}, s. 228— Contempt— 
Insult to Court—Intention— Prosecution, duty of. 


Accused was on his trial for riot, mischief by- 


firé‘and attempt to murder, and, when opening his 
defence, put in a written. statement complaining 
that he was being tried by a prejudiced Judge ; 
when asked to withdraw this latter expression, he 
declined to do so, whereupon the Magistrate pro- 
ceeded against him summarily under section 228 of 
the Penal Code, and corivicted him thereunder: 


Held, that accused was guilty of the offence: 
charged, because his intention clearly was to offer - 


an ingult to the Court. (p. 828, col. 1. 

In all offences in the Penal Code where the 
intention is an essential ingredient of the offence, 
that intention must be strictly made out by the 
prosecution. This rule applies to the offence under 
section 228 and it is also the duty of the Court of 
Appeal to decide if the intentfon is proved. [р. 826, 
col, 1.) 


Oriminal appeal from an order passed by 
the Sessions Judge, Dharwar, sonvioting 
and senteneing the appellant for aontempt of 
Court. 


- FAOTS appear from the following dissen» 
tiént judgments of 


«Маоокор, C, J.— Тһе appellant was sonviet- 

ed by the Sessions Jndge of Dharwar of an 
offense under sestion 228 of the Indian 
Penal Code and fined Rs, 50 by an order 
passed under seetion 48) of the Criminal 
Prosedura Code. The appellant was one 
of the aesused, in what is known as the 
Dharwar riot sase, who were being tried 
before the Sessions Judge sitting with 
assessors, 


The appellant was questioned by the Judge 
as follows :— 

Q.—Did you make the statement before 
the Magistrate whieh is now read over to 
you P 

A,—Yes, 

, Q.— Have you anything. further to say P 


' 4,—Ї wish to put in a written statement. - 
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Q.—You have begun reading that state. 
ment and stated that the Judge ia prejudiced 
against you, Are you willing to withdraw 
those words? 

A.—I desline to withdraw them, 

Q—Are you aware that you are liable tg 
be dealt with for sontempt P 

A.— Yes. 

Q —Ycu have read your statement, 
you anything further to say ? 

A.— №2, 

The appellant'a statement began as fol. 
lows:— 

1, Ihava been prastising as a Pleader in 
this Distriet for the last’ fourteen years. 

9. The first and the fundamental require- 
ments of a judisial trial are shiefly these : 

(a) Investigation by impartial and inde. 
pendent persons; 

(b) an impartial and independent Judgo; 

(c) an impartial and independent prosesu. 
tion, 

3. Inthis trial not only ara the above 
threa elements wanting but there is positively 
an admixture of eontrary elements in all thesa 
branshes, viz, (a) Investigation by persons 
who are guilty of the murder of innoeent and 
unarmed parsons; (b) a prejudised Judge; 
lastly, prosesutors some of whom are hired for 
a definite purpose. 

The appellant was asked after the mid-day 
тэвезв if he had resonsiderad his statement 
but replied that he declined to withdraw it. 
He sgaid his statement did поб amount to an 
offanee, and moraovar, the Court having risen 
for the rese3s had no power 69 pass any order, 
Thera was nothing in that point as an orJer 
гап ba passed af any time bsfore the Conrt 
rises for the day. 

As mentioned abova, the appellant was than 
sonvisted of eontempt and fined Rs. 50 or in 
default fifteen days! simple impgisonment. 

The defense, so far as it has been urged 
bafore us and so far a3 it ean ba extracted 
from the petition in app2al, appears ёо be that 
the appellant during the e5urse of the trial 
had formei an honest opinion that the 
Judge was’ prejadised against the assussd 
insluding the appellant, and that while the 
appellant was in this honest stata of mind 
brought about by ceirsumstanses over whish 
ha had no sontrol, he was ealled upon 
to make a statement. That ‘it was at 
that stage that the a»pellant suesnmbed 
tothe very  hatural desire of asserting 

a 


Hava 
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bis innosense, and for that purpose, of 
giving expression to the feelings he enter- 
tained about the рговвепіїоп against him by 
making a elean breast of all that he truly and 
honestly believed about the prosesution and 
the trial. That this desire besame all the 
more natural and neseseary as the learned 
Judge was being assisted by assessors whose 
opinion had also to be moulded by properly 
explaining to them the attitude of the appel- 
lant. That there was no intention whatever 
on the part of the appellant to insult the 
Court. 

. Now, 1do not think that the law regarding 
eontempts is eny different in India to what 
it is in England. To say that the Judge try- 
ing a ease is prejudiced is an inanlt and in the 
firat instanee the words earry with them the 
intention to insult. It lies on the person 
uttering them to provide an explanation to 
show there was no sueh intention. They may 
have been uttered in the heat of an argument, 

and the absense of intention to insult may be 
proved by taking the opportunity when 
offered to withdraw them. No Counsel or 
Pleadar sould be allowed to persist in making 
sush an imputation against the Trying Judge, 
and though i$ may be admitted that a person 
eondueting his own deferee is allowed a 
greater latitude than legal praetitioners, that 
must rot be etrained beyond the limita of 
decency, 

Cases in whieh applisations for transfor are 
made stand on an entirely different footing 
to the present one, Ав а .гше they are not 
made beeause it is alleged the Trying Judge is 
insompetent to . «me toa just deeision but 
beenuse there are eireumstances beyond his 
contro), sueh as asquaintanae with one of the 
parties or а personal interest in the subjcot- 
matter of the proseedings, whieh in law ure 
sonsidered as preventing him from giving an 
unbiassed decision. 16 must also be re- 
membered that on any suah allegation being 
made, the Judge is afforded sn opportunity 
of giving an explanation and the superior 
Tribunal only expresses its opinirn after 
full consideration of all the eireumstanses in 
the ease. 

It is a diffexent matter when, in the sourse 
of a trial, party defending himself commits 
direst contempt of the Court, and if I were to 
deeide that it was sufficient exense for him 
to say that there was no intention to insult, I 
should be dealing а blow to the anthority "ot 
= ° 
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the Courts, the consequenee of whieh would 
be disastrous beyond sontemplation. 


Speaking for myself, I do not think we 
should lightly interfere in appeal with the 
desision of & Judgeina matter of sontempt, 
as he would be far more competent to ascertain 
whether the intention to insult was present or 
not. The test is not to my mind whether I 
on reading those papers or hearing arguments 
were to think that I shonld have forborne 
from taking notiee of the appellant’s state» 
ment but whether there is anything to show 
thatthe Judge was wrong in holding that 
there was contempt, Contempt of a Court which 
is not a Court of Reoord ean only be made an 
offenee by legislation, but it is an offense 
of an entirely different nature from the 
ordinary offences defined ‘by the Penal Code 
and 80, in my opinion, appeala from convietions 
for eantempt should be dealt with having due 
regard to that fast. In Rew v, Davison (1) 
the defendant was fined by the Judge three 
times for meking ineulting and  irrele- 
vant remarks in the sourse of his address 


to the Jury, while defending himself 
against an indistment for blasphemous 
libles. He afterwards submitted himself 


to the Oourt and the fines were remitted, 
On a motion for a new trial on the ground 
that the Judge had no power to fine for 
sontempt a defendant for impropriety in 
the sourss of his speeeh to the Jary, 
for the reason that men should not be de- 
terred to take their remedy by due eourse 
of law, the points at issue may vot have 
been exactly the same as in this ease, 
but the prineiples whish should govern :a 
Judge in the faee of insult are very 
elearly leid down. It was held that a 
Judge at nisi prius had the power 
of fining & defendant for a sontempt 
committed by him in addressing the Jury, 
for every man who eame into a Court 
of justise either aa a defendant or other. 
wise must know that deseney was to be 
observed there, that respest was to be 
paid to the Judge, and thatin endeavour- 
ing to defend himself from any partienlar 
charge, he must not sommit a new offence. 

1 sannot do better than өйө in full 
the remarks of Abbott, C, J. who said 
(p. 383) : 


x (1821) 4 B. & Ald. 339; 108 E. В. 058; 28 R. R. 
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"It I thought that the desision I am 
about to pronounes, sould have the effest 
of restraining avy person who may here. 
after stand on his trial, from making в 
bold, as well as a legitimate sourse of 
defense, I would pause before I pro. 
nounsed that desision. The question, indsed, 
is & momentous one. It is absolutely a 
question, whether the law of the land 
shall, or shall not eontinue to be properly 
administered, For it is utterly impossible 
that the law ean be so administered, if 
those who are sharged with the duty 
of administering it, have not power to 
prevent instanses of indesorum from ossur- 
ring in their own  presense. "That power 
has been vested in the Judges, not for 
their personal protestion, but for that of the 


publie, And a Judge will depart from 
his bounden duty, if he  forbeara to use 
it when occasions arise whieh eall for its 


exercise, I quite agree that this power, 
more espesially where it is to be exercised 
on the person of a defendant, is to bs 
used with the greatest Өзгө and modera- 
tion,” 

And the learned Obiet Justies soneluded 
by, saying (p. 335): 

“Upon the whole, I think that the law 
sanno be properly’ administered, unless 
this power of fining exists, and that the 
exercise of it, on the presant oasasion, was 
ealled for by the sondusi of the defendant, 
and, being perfestly satisfiad that the offest 
of it was not to deptive the ‘defendant of 
anything that might hava servad him in 
his addreas to the Jary, І am elearly of 
opinion, that we ought not to grant a new 
trial,” 

Holroyd, J., said (p.839) : 

“In the ease of an'insult to himself, it 
is not on his own adioant that he (the 
Judge) sommits, for that is а consideration 
whioh should never enter his minds. Bat, 
though he may despise the insult, it ів а 
duty whish he owes to the ‘station to whish 
he belongs, not to suffar those things to 
pass whieh will make him daspieabla in 
the eyas of others. It is his duty to support 
the dignity of hia atatior, and uphold the law, 
so that, in his presenes ab isast, 15 shall not 
ba infringed”. 
| And Bast, J. said (p. 341): 

. “It has, sinea Carlile was tried, baen saan, 
that persons indisted for libels, who defend 
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themselves, think that they may inanlt the 
Judge, ealumniate all who are in authority 
in the eountry, and utter blasphemy mora 
horrible than that for whieh that defendant 
was eonvioted, ” 

It may very well be that if an sesused 
person ignorant of the law in defending 
himself is punished for introducing irrelevant 
matter, sush punishment might be held to 
be not jzstified unleas the party deliberately 
persisted after warning, but no system of 
jasties ean tolerate unbridled lieense on the 
part of a person defending himself or assept 
as an exouse for an insult to a Judge, that 
it was nessssary for the sondust of the 
defense or for “the establishment of his 
innoeense, The Sessions Judge did no more 
than his duty in drawing the attention of 
appellant to what be had written in his 


statement, Very fairly he gave the ap» 
pellant an opportunity to withdraw it. The 
only result was ‘the objestion that the 


Court having risen for a short time in the 
middle of the day, the power of the Court 
to punish for the sontempt was lost. Clearly 
the intention of the appellant was to insult 
the Judge, and as Best, J, remarked, 
‘exlumniate all who are in anthority in 
the sountry.” There is nothing in the pati- 
tion of appeal which sould lead me to «ome 
to & different opinion. 

The вопуівёіоп, 1 think, was right and the 
appeal should be dismissed. 

As my learned brother is of opinion that 
the appeal should be allowed, the appeal must 
be referred, to another Jadge. 

Sain, J.—This iš an appeal under section 
483 of the Code of Oriminal Prosedure from 
an order made by the Sessions Judge of 
Dharwar against the appellant under sestion 
480 of the Code. 

The order was made ar, in the opinion of 
the learned Judge, an offens® deseribed in 
section 228, Indian Penal Code, was som. 
mitted by the appellant in his view or 
presense. Tho learned Sessions Judge has 
not referred to gestion 228, Indian 
Penal Code, in his order but it is elear 
that on the fasts the only sestion out of 
those mentioned in sestion 450 of the Code 
that ho sovld have in view would be sestion 


| 228, Indian Penal Code. 


І need not resapitulate the fasts whieh 
led to these proseedings, as they have been 


“detailed in. the judgmént of my Lord thg 
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Ohief Justiee. I have perused the. whole 
of the statemont made by the appellant as 
en aéeused person in the sourse of "the 
trial. He was one of the several aeenused 
persons and read his written statemcnt 
which eontains the statement as regards the 
Judge. 

| The question that we have to deside 
in this appeal is, whether the appellant 
intentionally offered an insnlt to the learned 
Judge within the meaning of cestion 228 of 
the Indian' Penal Code in making the state. 
ment, Weare not in any sense concerned with 
the merits of the statement in question 
nor with the merits of the written state- 
ment filed by him as regards the sharges 
against the appellant at the trial and I 
express no opinion whatever on the point, 

In determining the intention of the appel- 
lant, we must have regard to all the 
fasts, He made the ste$ementin the sourse 
of a statement, whish he was entitled to 
make as an aesused person under aestion 
342, Criminal Proeedure Code, and though 
he was a Pleader of standing and experience, 
he was then in the position of an aecused 
person defending himself. On the other 
hand, we must have regard to the expressiona 
need and to the eontext in relation to whieh 
they, were used, as also to the faot that 
he; adhered to them in apite of an oppor- 
tunity very fairly offered by the Trial Judge. 
It'is elear that an aseused person like any 
¿other person ean be guilty of an offense 
under sestion 428 if he eontravenes the 
terms of the ceetion by any aetor worda 
of. his own. The law impores tho restrietion 
upon ап aseused person as mush as tpon 
any other person: and while a reasonable 
latitude ought to be allowed to an aceused 
person in making his own defense, he eannot 
be allowed to aet in any manner whieh cffends 
against the sgetion. 

The sole question in’ ihis oateis whetber 
tke aeeused has transgressed the reasonable 
limits within which he ia perfeatly free to 
put forward his defence, I have carefully 
considered this question. WhileI do not 
for a moment approve cf tte manner in 
whieh he his put forward his dofenee, the 
merits cf whioh will haye to be considered 


in the appeal from the conviotions atthe’ 


trial, I am unable to bold tkatin saying 
whet ke did say his intention was to cffer 
„an insult fo the Judge: at least I . feel 
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very donbtful that that was his intention. His 
eondust ів sonsistent with the view that hia 
intention was to press a defenae whieh was 
adopted and adhered to without guffisient. 
thought and whieh was soushed in improper 
Janguaga and not to offer an insult to the 
Judge. 

In soming tothis eonelusion, I have not 
overlooked the observations in Hex v. 
Davison (1), While I agree that these observa- 
tions sre very useful in dealing with eash 
ease of this type as it arises, we have to 
deside this appeal on facts with referense 
to the preeise language used in & Statute. 
The expressions, were used by the assused 
in that ease under different sireumetanses, 
and the point whioh the Oourt had to 
eonsider was whether the aceused was 
entitled to a new trial on the ground of 
prejudioe to his defenoeo at the trial in 
sonsequenae of the  eontempt proseedings, 
It appears from tbe judgmont of Bayley, J., in 
that sase that the Judge alone was sompetent 


to determine whether what was done would 


ba contempt or not, and that neither that 
Court nor апу other eo-ordinate Uourt,. had 
a right to examine. the. question whether 
his diseretion in‘ethat respeot was filly 
and properly єхегөівей, It also . appears 
from the jadgment of Best J., who had 
originally punished Davison for three son- 


‘tempte, that he had ordered the fines to 


be taken off as tha acsused had submitted 
to his authority, At the same time, I 


xesogniz3 that the observations with regard 


to the Court's powers and duties should ke 
borne in mind while desiding в ease of 
sontempt under ‘the Oriminal Prosedure 
Oode or under tho Indian Fenal Oode. It 
must be remembered that, here an appeal - 
is expressly provided by the Code against 
an order made by а Oourt under sestion 
480, Criminal Prosedure Code, and that. 
we sre rot ,eonserned with the question . 
whether sush a sentence has prejudised 
the appellant in avy sense at the trial but 
with the quastion whether the appellant 
intentionally offered an insult to the Trial 
Judge, as required by seation 228, Indian: 
Penal Code, Тһе contempt estes are not 
always easy to deeide ; and the same conduet 
pzriisu'arly when it is near the lineae in 
the present ease, is apt to strike different 
minds in different ways. Ол а sonsideration 


-ofall the fasts appearing on these progeed- 
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ingr I am unable to affrm:the proposition that 
his intention to offer an insult to the Trial 
Üonrt is made out beyond а reasonable doubt, 
` I would, therefore, allow the appeal, set 
aside the order and direst the fine, if paid, 
to be refunded, 


Mr. G. No Thakur, for the Aeoused, 
` Mr, 8. S. Patkar, Government Pleader, for 
the Crown. ' 


| : JUDGMENT.— Tbe aseused in this case 
has been fined for contempt of Court: ina 
summary proeseding held by the Sessions 
Judge of Dharwar under sestion 420 of the 
Criminal Prosedure : Code, 

Onan appeal to this Oonrt there was a 
difference of opinion between Maeleod, O: J., 
and Shah, J., and the appeal has been referred 
to me for desision, 

The eontempt was the offense defined 
in sestion 228 of the Jrdian Penal Code. 
The aceuced was on trial for offenses of 
riot, misebief by fire and attempt to murder 
and when opening bis defense put in a 
wrilten statement eomplaining that he was 
being tried by a prejudiced Judge. 

ueh words are a gross insult to any 
‘Court of Justice, but Shah, Ju same to a 
жопе[овіоп whieh is expressed in the follow. 
ing passage from his judgment :— 

"His eonduet is consistent with the view 

that his intenticn was to press a defence 
‘which was adopted and adhered to withont 
‘sufficient thcught and which was eouched in 
improper language and not to offer an insult 
to the Judge." 
г With great respest, it seems to me that 
‘this passage eonfuses motive with inten- 
iion, The aseused's motive for using the 
cflersive expression was to support his 
deferee. But if the words are ап offence, 
the exeellenee of the motive will not make 
‘them lawful. А Frontier Tribesman has‘been 
‘known to aross the border and ont off a British 
Bania’s head merely in order to teat the blade 
of a new sword. The motive was simple, 
innosent and shildlike, but the intention Was 
‘nevertheless murder. 

lagree with Shah, J., that the motive 
of the‘aseused was to justify his defense, 
His defense was that the riot had been 
organised by the Poliee and ihe District 
Offiacrz, that the investigation had been ‘eon- 
. gueted by guilty offieia]s in order to falsely 
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implisate him. It wasan infamous defenea 
whieh he sould not hope to substantiate 
either by the eress-examination of prosesu- 
tion witnesses or by the examination of 
witnesses for the defense. He,’ therefore, 
sought. for various exeuses' for his omission 
either ёо  eross.examine cr to examina 
witnesses, One ofthe exeuses was that 16 
was futile to eall evidence befcre a prejudieed 
Court. 

- Nodoubt, the statement did, to some extent, 

serve the purpose of his defenee and was 
made with that motive, but it ів nonethe. 
less an offence if the intention was to in- 
sult. 
. I think the same fallasy underlies the judg- 
ment of the Allahabad High Court in Murli 
Dhorv. Emperor (2). A suggestion of projudiee 
was madain a petition praying for an ad. 
journment in order to apply to the High Court 
for transfer. The High Court reserved 
the sonvietion under eeation 228 apparently 
on the ground that “’ the immediate objest 
of the application was to obtain ап adjourn- 
ment." Butsuarely, hcwever legitimate the 
objest, it was not lawful to commit an offense 
in order to attain that object. 

The question is whether the insnlt was 
intentional and on this point I think it alear 
that this intention is an inferenes attaching 
to the words themselves, and this infereneo 
is nct rebutted by any ezcuseas to the 
motive with whieh the aesused used the 
words or the objeet that he thought would ba 
attained by so doing. 


The referring judgment of Maelaod, О, J., 
has bsen severely eritieised on the ground 
that it is based on Rew v, Davison (1) 
whieh deals with the more extensive juris. 
disticn as to contempt of superior Courta of 
Reeord. But that ease isrelevant as show- 
ing that the summary jurisdjetion for «on. 
tempt is essential to the proper administration 
of justise and that it is exercised not from 
any exaggerated notion of personal dignity 
but to prevent instanees of indeeorum oseur- 
ring in Court. 

On the other hand, also with: respeet, I 
differ from Masleod, О. J. when he gaya 
that the offenes andér saation 228 of the 
Indianu Penal Code is of an entirely different 
nature from other offenses as defined in the 


(2Y38 Ind, Cas. 643; 38 A, 294; 14 A. b, J, 247. 
17 Or. L, J, 198 te 1 
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. Penal Code. Inall offenses in the Penal 
Oode where tha intention is an essential 
ingredient of the offense, that intention 
mast ‘ba strietly made out by the pra- 
seention. This rale applies tothe offence 
under sestion 223 and it is also the duty 
nf the Oourt of Appeal to deside if the 
intention is proved, Possibly, however, all 
that Masleod, O.J., meant was that the Trying 
Judge’s apprasiation of the intention should 
not lightly bs set aside, for apparently 
innosent words might be uttered ins mauner 
whieh was eontemptuous, I doubt if this 
sonsideration was properly appresiated by 
Shah, J, in his hesitating sonslusion that 
“the same sondast partisularly when 
it is near the line as in the present ease 
isapt to strike different minds in different 
ways." 
i However that may Бә, І find that the in- 
tention is eloarly made out in the present ease: 
first, by the words themsslves, and sesondly, 
ihe eondust of the  aesused. When the 
Judge · took proseedings for sontempt and 
the aseused found that the Judge put 
an unfavourable sonstrustion on his words he 
offered no explanation. The effest of this 
was, I think, that he persisted in them in 
the sense роб upon them by the Judge. 
. I, therefore, aonfrm tha souvistion and 
rentense and dismiss the appeal, 
ү, 0, А, 

Oonviciton and sentence confirmed, 
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LAHORE HIGH COURT, 
CriminaL Apzzat No. 808 or 1591. 
. February §, 1922. 
Present : —Sje William Ohevis, Кт., and 
à Mr. Justise Abdul Q dir. 
SAHIB DIN AND OTHERS—ÜONVIOTS — 
APPELLANTS 
tersus 


EMPEROR— RESPONDENT. 
! Qriminal Procedure Code (Act V of 1898), s. 350— 
Trial transferred. from one Magistrate to amother— 
Accused, right of, to re-summon witnesses —Time for 
making demand — Bvidence recorded, by first Magistrate, 
whether cam be relied on. 


Whgn a case is transferred from the Court of 
one Magistrate to.that of another, the acoused has 
а right Бо demand that the witnesses- or any of 
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them shall be re-summoned. and re-heard, and he 

has such aright not only in warrant-cases, but also 

in the case of summary trials, and trials of summong- 

cases, and when an accused person makes suéh a ` 
damand, his demand must be complied with, as it 

is not competent to the second Magistrate to treat 

the evidence recorded by the first Magistrate as 

evidence in thecase. The time when an accused 

person must exercise the right is, when the second 

M qeu commences his proceedings. [р, 831, col, 

1. ` 
When a witness ig re-summoned under the 
proviso to seotion 350 of the Criminal Procedure 
Code, and he retracts his former statement, it is 
not admissible to treat the former statement ag 
evidence in thecase, (p. 881, col. 2.) 


Appeal from an order of the Distriat 
Magistrate, Gujranwala, datet the 14th. 
September 1921. 

Messrs. О, Bevan Pelmin and Ablul Asiz, 
for the Appellants. 

Kanwar Dalip Singh, for tha Government 
Advosate, for the Respondent, 

ORDER. А 

Bsoipwiy, J.—(November 17, 1921).— 
Sahib Dio, son of Sheikh Mabammad 
Bakhsh, Mahammai Sherif and Muham- 
mad Latif, sons of Sahib Din, have 
baen  sonvis!'ed of offansss ‘under section 
489 A, B and D, dndian Penal Code, and 
nentenesd to an aggregate of ten, years’ 
rigorous imprisonment eaeh, Sahib Din 
has aleo been sentensed to pay a fine, of 
Ra. 590 or in default to rigoroas imprison. 
ment for a farther term of one year, 
They have appealed to this Oourt and on 
their behalf I have heard Mr. Patman. 
while Mr. Dalip Singh appeared before me 
on behalf of the Crown. 

For the present parposes it will be suffi. 
eient to give the following fasts. Oa the 
28th of April 1921, one Khwaja, son of 
Karam Din, was arrested at the Shahdara 
Railway Station in the act of passing a 
counterfeit note of the value of Hs. 2.8.0, 
As a result of eertain statements made by 
him, the house of Sahib Din and his three 
sons (the third sov, Muhammad Hanif has 
been zequitted) was searehed and certain 
artisles found therein whieh, assording to 
the prosecution, are sapable of use in the 
prosess of sounterfeiting note», Oathe 18th 
of May 1921 the three appellants together 
with Muhammad Hanif wera prodnused 
before the District Magistrate of Gujran. 
wala with an insomplete chalan, the Poliee 
requesting that the statements of threa 
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witnesses insluding Khwaja, son of Karam 
Dio, might be resorded and a further 
remand granted for the eompletion of the 
investigation. For reasons not nesessary to 
ba detailed here, the Distriet Magistrate 
found: it impossible to deal with the ease 
and sent it to Sheikh Abdul Rahman, 
Magistrate, First Class, with section 30 
powére, directing him to resord the atate- 
ments of the threa witnesses and grant the 
ramand. At the same. time the Distriat 
Magistrate ordered that when the chalan 
was completed it should be laid before him 
for trial. 
. In aseordanse with tha ordera of the 
Distriet Magistrate, Sheikh Abial Rahman, 
on the 18th May 1921 resorded the state: 
ment of Khwaja, son of Karam Din, in 
the presense of the appellants and Muham- 
mad, “Hanif, While Khwaja'a statement 
was being recorded, he was sent for by 
the Magistrate who was trying the casa 
against him and an order eonvisting him 
was  pronouneed, After this interval 
Khwaja was brought bask to the Court 
of the sestion 30 Magistrate and sonsluded 
his statement. After the sestion 30 Magia. 
trate had récorded the Etitements of the 
other two witnesses, he granted a further 
remand and returned the chalan to the 
Polise directing them to lay the sompleted 
esse’ before the Distrist Magistrate on the 
80th May 1921. On the 30th May 1991 
the Poliee reported that the investigation 
was. not complete and а further adjourn- 
ment was granted to the 13th of June 
1921, Оа this date, 2. e, 80th of May 
1921 the then assused intimated to the 
Court through their Oonunsel that, in the 
evant of the ease being transferred to the 
Court of the District Magistrate, they would 
require the statement of Khwaja to be 
re-resorded. i 

On the 13th of June 1921 the ease 
eame up before the Distriss Magistrate 
and Khwaje's statement was re-takon. Тһе 
statement so re-taken was  prastiealy a 
retrastion of his evidenee as given be- 
fore the sestion 30 Magistrate on the 18th 
of May 1921, In the opening part of his 
judgment the Distriet Magistrate referring 
to „Khwaja said as follows :— | А 

‘He’ has, however, -made two contra: 
dictory statements, in tho witness-box 


under oireumstanees whieh I shall deal. 
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with later, the first implieating and the 
Subsequent statement exealpating Sahib Din 
and his sons. The ease against Sahib Din 
and his sons turns to a great extent on 
the finding as to whioh of these oontra. 
distory statements is true. The evidenes 
in the present oase is purely eirsumstantial, 
But the ehain whieh links the various 
seattered faetora into a  eombination of 
sirsumstances from whieh, in my opinion, 
the guilt of ‘the aesnsed must inevitably. 
be inferred, is the original statement of 
Khwaja whish I hold to represent the true 
version of tho fasts, If, however, thes 
original statement were hela io be unreliable, 
there is nothing in the remaining evidence to fie 
the guilt indubttably on the accused,” 

It will thus ba sean that “the сазе against 
the present appellants rests almost entirely 
on the statement made by Khwaja on the 
18th of May 1921 from whioh be resiled on 
the 13th of June 1921. The learned 
Magistrate has held tbat the statement of 
Khwaja made on the 18th of May 1921 ів 
admissible asevidense atthe trial held by 
him and further that it is relevant, Mr, 
Petman eontended that this statement was 
not, and sould not be, regarded as evidenoe in 
the trial, Hə pointed outthat the ordinary 
rule ia that a Magistrate convicting an 
aceused shculd hear the evidenae agairst him. 
A départure from this role isto be found in 
sestion 350, Criminal Prosedure Code, whieh 
deals with the prosedure to be adopted when 
а вазе is transferred from one Magistrate to 
another, Clause (1) of that sestion gives the 
Magistrate, to whom the ease is trans ‘erred, a 
diseretion to ast on the evidence recorded 
by hia predesassor, or partly resorded by his 
predesessor and partly resorded by himself 
ог to re summon the witnesses and re-eom- 
mene? the inquiry or trial. Proviso (a) says 
that in any trial the aesused may, when the 
second Magistrate sommensss his proeesedings, 
demand that the witnesses or any of them be 
re-summoned and re-heard. The learned 
Oounsel сопёепіей that when the aeaused 
asting under this proviso elaims that any 
witness or witnesses be re-heard, the Magistrate 
is bound to disregard the rgeord of eneh 
witness or witnesses’ teatimony and to some 
to в finding on the evidence recorded by 
himself. On the other hand, Mr. айр 
Singh sontanded that this proviso only refers 
to trials and thet asa trial before в Magistrate 
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,does"not:sommenee untila sharge has been 
‘framed, the previous resord of the teatimony 
‚ОЁ avy. witness is evidenee in the oate whioh 
‘oan | be treated as substantive evidenes by a 
Magistrate who finally disposes of it. He 
argad that the proviso under considertion 


25 Н does not give ап aesused theright to have 


а trial re eommensed but merely to insist 
оп the Magistrate seeing and hearing the 
witnesses, My attention was drawn to Orown v. 
"Nathu (1) and Palantandy Gounden v. Emperor 
(2). In the former ease it was held tbat a trial 
‘sommenees with the framing of the charge 
and that, therefore, the sesond Magistrate 
must either sonviot or acquit and not dis- 
charge if а sharge had been framed by the 
first Magistrate. The fasts of that case, 
however, were somewhat different io the 
present one. In the Madras ease it was 
held that the proviso (a) does not apply 
to what are termed in that Provinee “register 
eares" or in other worda sommittal pros 
secdings when: the oífenee under inquiry 
was triable exclusively by the Sessians Court, 
‘Mr. Petman, in auppor$ of his eontention, 
that when an aceused.- person takes action 
"under this proviso (a), the previous reeord 
of evidenee beeomes inadmissible, referred me 
Хо varicos authorities. First Daroga Ohowe 
dhury v. Emperor (3), In thatease it was 
held that proviso (а) to seation 350, Orimi- 
‘nal Propedure Code, meant a new beginning, 
a newStart unfettered and unrestriatéd by any- 
thing (liat antesedently had taken plase. The 
fasts are dissimilar and I would not be ргө. 
pared to subseribe to that pronoundement in 
ite entirety. Sesondly Sobh Nath Singh v. 
"Emperor (4). In that oase eertain perscns 
were tried on 9 eharge of rioting before a 
Magistrate who was transferred before he 
eould eomplete the ease. The trial was 
then eontinued in the Court of a sesond 
Magiairate before whom an applisation 
was madeunder rection 250, Criminal Pro- 
‘ecdure Code, for в de поро trial, This appli- 
eation was granted, but when the witnesses 
for the prosecution appeared, 
for tbe proseeution deelined to examine them, 
The deferce Mukhtar withort objecting pro- 
seeded to eros examine the  wilnesres. 


* (I) 14 P. R, 1908; Cr. 175 P. L. В. 1903. ` 
d 1 Ind. Cas. 54; 82 M. 213,6 М, І. T. 218; 9 Ог 


J. 146, 
м '(8) 62 Ind, Cas, 898; 20 Cr. І. J. 638. 
_ (& 12 0. W. М. 188; 6 Cr, L, J. 431, 
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This proeedure was held nct to ba a come 
plianee with the provisions of sestion 350. 
This onse alao does not toush the presise 
point now before me. Thirdly Queen- Empress v. 
Bashir Khan (5). There certain persons were 
tried for an offenes under sestien 355, Indiam 
Penal Code, The case was pending before 
sertain Honorary Magistrates who had 
examined the witnesses for the prossention 
and framed a eharge. Onthe applisation 
of the assused persons the ease was at this 
stage transferred from the Court of the 
Honorary Magistrates to that of a First 
Olass Magistrate to whom an applieation was 
made, asking him to re-snmmon the witnesses 
for the prosesntion and to have them 
examined before himself ce кого, This 
request was not aessded to. It was held 
that the failure to comply with this request, 
whether amounting to an irregularity or 
illegality or not, was prejudisial to the 
ssensed. And fourthly Ram Dass v, Emperor 
(6). The point in this eate, however, was 
whether gestion 350, Orimimal Precedtre 
Code, applied to eases whero a trial -is 
transferred from one Magistrate to Another 
by an order of the superior Court or only 
to eases where a Magistrate senses to have 
jurisdiotion by reascn of his transfer— 
a point whieh dces notarise in the present 
ease. tar 
Mr. Petman then drew my attention to 
Aiyar’s Oriminal Prosedure (ode, Third. 
Edition, Volume II, page 1090, under the 
heading " Effect of de noro trial, ” This 
learned author is of opinion that seetion 
350 gives the sesond Magistrate two alter- 
native eourses ; firsly, he ean aob on the 
evidenee resorded by his predecessor or partly 
reeorded by his predesessor and partly 
reaorded by himself; or secondly, he may 
summon the witnesses and ге scommenee 
the erquiry or trial. Where an ,aeoused 
demards that all the witnesses are to . he 
resummoned and re heard, he compels the: 
second Magistrate to adopt the second alter. 
native eourse and to re-sommenee the trial 
or erquiry. If the second Magistrata 
re-commenees the trial, he has fall power to 
deal with the case and ean discharge the 


J. pA "d 346; А. W. N. (1892) 19; 7 Ind. Deo, 
a "a Ind, Cas, €82; 40 A. 807; 16-A. D. J. 217; 
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&esused, or, if hethinks fit, frame в sharge. 
He.eannot ast on theeharge, if any, framed 
by his predesessor, or on any depositions or 
examination of the  aesnsed resorded by him, 
In support of this proposition the learned 
author eites the oaso of King-Hmperor v. Nga 
Pe (7) whieh lays down that when an assusad 
person aets on proviso (a) and demanda that 
the witnesses bore-summoned and re heard he 
eompels the sesond Magistrate to re вош. 
wense the trial, 

16 will be seen that none of these author- 
ities deal direatly with the point now under 


&onsideration with the exeeption of King. 


Emperor v. Nga Pe (7), and it has 
been argued by the learned Counsel for 
tbe appellants that as the objest with whish 
an aeoused person takes action under proviso 
(а) to seation 350 is that the sesond Magis- 
trate should re-hear the evidence of a witness 
or witnesses and ferm bis own eonelusions as 
to the weight to be given to the evidence 
во resorded, this objeot would be nullified if 
the previous record by the first Magistrate 
was to be treated as substantive evidence in 
the trial itself. It seams to methat there 
is а. good deal of foree in this eontention. 
The primary rule is thaf the Magistrate 
eonvicting should be the Magistrate who 
. rosorded the evidense. The Legislature by 
the enactment of sestion 350 has sanetion- 
.ed a departure from this ordinary rule 
in sertain eirsumstanees and has limited 
the diseretion of the sesond Magistrate by 
enaeting the proviso which enables the 


person sesnsed to insist on all or part of, 


the evidense being re-heard by the Magis- 
trate who ie finally to dispose of the charge 
against him, If, as in the present oase, a wit- 
ness resiles froma statement made previously 
by him and if in spite of this fast the 
previous statement ean be regarded as 
substantive evidenee in the trial, the objest 
of the proviso would besome of little 
value. The question is one of consider. 
able importanse generally avd is vital 
in the present case; and though I am inelin- 
ed to the view that the previous resord 
cannot be regarded ав a piece of substantive 
aviderce, I think that the matter ів one 
whieh should go before a Division Bench and 
in order to save time Irefer the whole ease 
to the Division Beneh, 
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JUDGMENT. 

Савтге, J.—In this (ease Sahib “Din 
and his sons, Muhammad Sharif and Muham- 
mad Latif, have been sonvioted of offenses 
under sestion 489 A, B and D and senteheed 
to an aggregate cf ten years’ rigorous 
imprisonment eseh, while Sahib Din has 
also been sentenced to fine or further 
imprisonment in defanlt. The fasts are 
sta!ed in tha order of the 17th Novomber 
1921, by which а Judge sitting in Ohambers 
referred this case to a Division Benah. The 
eruoial question for desision is, whether the 
avidenss of Khwaja, resorded by Sheikh. 
Abdul Rahman, Magistrato of the First 
Class, is admissible in evidence. Tho learned 
District Magistrate, who has sonvioeted the 
appellants admits that the evidense is in- 
suffieient for а eonvistion if the statement of 
Khwaja be exeluded ; and Mr. Dalip Singh 
on behalf of the Orown has admitted before 
us that he eannot argue that the sonvistion 
should be supported if Khwaja’a statement 
resorded by. Sheikh Abdul Rahman be 
exoluded, What happened may be briefly 
related as follows :— 

The sase was sent up before the District, 
Magistrate with an ineomplete chalan and. 
as the Distriet Magistrate himself had not 
time to take up the sase nt onse, he sent 
the sare to Sheikh Abdal Rahman, who, 
resorded the evidence of Khwaja, Siraja 
and Muhammad Din. The sase was then, 
re-transferred to, the Court of the Distriet 
Magistrate, when the aeeused applied that. 
Kbwaja should be re-ealled and re examined,, 
and the prosesution applied for Siraja to. 
be re-ealled and re-examined, while both 
sides agreed that the evidense of Muham- 
mad Din, recorded by Sheikh Abdul Rahman, 
should be transferred and treated as evidense, 
in the proseedings before tbe Diatriat. 
Magistrate. Khwaja, when re. aalled, retraoted, 
his former story entirely, The provisions 
of section 350, Criminal Prosedure Code, 
have to be earefally examined. 16 is olear 
that when a sasa is transferred from the 
Oouri of one Magistrate to that of another, 
ihe sussceding Magistrate may elest to set. 
on thé evidence already taken,"and, it the 
evideüee for the proseaution has not been 
sümpleted, he may proseed to resord the 
evidence of the remaining witnesses, or fe 
may re-summonthe witnesses and re-som- 
onee the enquiry or trial, In this ease, the 
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Distriat Magistrate, asting partly at the 
requgst of the assused parsons, treated the 
evidense of one witness, vic. Mohammad 


Din, as if it had been resorded by himself: 


and go it sanuot be said that the enquiry 
or trial was resommensed from the very 


beginning. He re-summoned and re-examined ' 


two other witnesses bat not the third, and 
I do not think that this action of bis was 
eontrary to the provisions of seetion 350. 
Bat the proviso to the sestion lays dowa 
that, in any trial the aoeused may, when 
the second Magistrate eommenees his pro- 
sesdings, demand that the witnesses or any 
of them be re-summoned and re-heard, On 
behalf of the Orown it ia urged before us 
that the proseedings prior to framing of 
the charge were only an inquiry and not 
& trial, and that the ascused persone, there- 
fore, sould not olaim аз of right that any 
witnesses should be re-summoned when the 
Distriet Magistrate commensed his proseed- 
ings, sinee the provito gives the acsused a 
right only to demand that the witnesses 
. ghould be re-summoned in ease of a trial. 
For the proposition that until charge is 
framed а proeeeding is only an enquiry 
and not atrial, Mr, Dalip Singh relies on 
the following rulings: Narayanaswamy Naidu, 
In те (8), Queen- Empress v. Ohotu (9) and Hari 
Das Sanyal v. Saritulla (10). No doubt, there 
are remarks in these judgments to the effest 
thata trial begins when an aeeused is charged 
and is salled upon to answer, e.g , see Nara- 
yonaswamy Naidu, In re (8) but Т поќе that 
all three of these cases deal with the scope 
of the provisions of sestion 437 and do not 
refer to seotion 350. In Orown v. Nathu (1), 
I also find it stated that proseedings prior to 
the imposition of asharge amount probably" 
only to an enquiry, not toa trial. But all that 
the ruling seems to me to lay down is thaf, 
when a charge has onoe been framed, if 
the aseused demands, in pursuanse of the 
right given to him by the proviso, that the 
evidense shall be heard, the trial re eom- 
menses and unless the accused is convicted, 
the order must be one of acquittal and not 
of diseharge. On the other hand, in King- 
Emperor v. Nga Pe (7), I find it held that 


8) 1 Ind, Cas. 223; 32 M. 220 at p. 284 6. М, І, 
т. в, 19 M, L. J. 157; 9 Ог, L. J, 192. 


@) 9 А. 62; А. W. N. (1886) 281; 6 Ind. Dec. (x. в.), 
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(10) 16 C. 608; 7 Ind, Dec, (x, в.) 989 (F. B.). 


e e 


INDÍAR "CASES, 


[1922 
when an acanied. demands that all the 
witnesses be rá-summoned and re-heard, 
the enquiry.or trial must be ге eommensed 
and allthe previous proceedings, whether a 
sharge has been framed or not, must be 
treated as non-existent, In Darcga Qhowdhury 
v, Emperor (3) it was held that, where 
a Magistrate on taking over a sasa re 
eommenoes the whole enquiry, the procsedings 
before the former Magistrate are entirely 
superseded and sannot bs revived, even it 
the former Magistrate subsequently ia 
re-transferred to the distrist and again takas 
over the ease, In Sobk Nath Singh v, 
Emperor (4) the Magistrate who took over 
the sase from, his ргейвоэззог sommensed 
the trial de novo, The prosesution witnesses 
were ra-salled but not again examined though 
they were tandered for  aross.exami- 
nation and were oross-examined by the 
defenes. It was held that the trial waa 
invalid аз not in assordanse with the pro. 
visions of sestion 350 and а re.trial. was 
ordered, Whether a sharge had been framed 
by the Magistrate, who first dealt with 
the oase, does not appear from the report. | 
Turning to the table of osontents at the 
beginning of the Node of Criminal Prosedare, 
I find that there are sertain Ohaptersa dealing 
with enquiries and others dealing with trials. 
Chapter XVIIL relates to enquiries into casas 
triable by the Court of Session or High 
Oourt. Chapter XX deals with the trial of 
summons-eases, Chapter XXI deals with the 
trial of warrant-oases, Chapter XXII deals 
with summary trials, and Ohapter XXIII deala 
with trials bafore High Oonrtas and Vourts 
of Session, Now, the proseedings under 
Ohapter XVIII are obviously enquiries and 
not trials, for the reason that the Magistrate 
who enquires into the case has по power to 
conviet and ean only either dissharge or 
sommit for trial. Sueh proseedings must 
elearly ba regarded merely as enquiries and 
поё as trials, Trials before the Court of 
Session or High Court eommense with the 
framing of а eharge, and obviously sueh 
proseedirgs are not merely enquiries but 
are undoubtedly trials. But there are 
eases spoken of as trials and in whish no 
sharge.sheet is ever framed, viz., summary 
trials and trials of summons-oases. If it 
be sorrect fo say that in no ease does a 
trial eommenee until a sharge is framed, 
then it seoms to me to follow that what 
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is spoken of in the Gode as trial of summons. 
eases and summary trials are not really 
trials at all bnt .only enquiries. But I feel 
‘sure that the right given to an asensed 
person by the proviso to sestion 350 was 
.nof intended to be exereised only in trials 
before the Courts of Session or High 
Oonrts. The prinsiple in all cases surely 
must be the same, viz, that an  aosused 
. person has a right not to be sonvisted of 
а eriminal offenee by a Magistrate who has 
not himself heard the evidenee. I would 
hold, therefore, thas even in the. ease of a 
‘Summary trial or a triel of, a. snmmons- 
ease the aesused, if the ease is transferred 
from one Magistrate’s Court to that of 
another, has a right to demand that .the 


witnesses or avy of them shall be тв» 


summoned and re-hesrd. І would hold, 
therefore, that for the purposes of sec- 
tion 350 в trial cannot be said to commence 
only, when the eharge is framed and that, 
though in an enquiry by a Magistrateinto 
в ове triable only by в Court of Session 
or High: ‘Ccurt the assused has not ibe 
right to demand that the witnesses shall 
be,re-summoned and re heard in the event 
of. shange of Magistrata, he has sush a 
right.. not. only in warrant-cases, but also 
in the ease of summary trials and ‘trials ‘of 
summons oases, and I would hold that 


the time when he must exeraise the right: 


is when the sesond Magistrate eommenaes 
his: proseedings (these are the words aetually 
used in the proviso), I. lay stress on the 
faot that the proviso.lays down that the 
time for the demand to' bs made by the 
&soused is when the sesond Magistrate 
sommenses his proseedings. If the trial does 
nof eommenee till a sharge is framed, and 
if the ease has been transferred from one 
Magistrate's Court to that of another 
before: & charge has been framed, then 
apparently the proviso does not help the 
&eoused person at all For, if, when the 


new Magistrate sommenees the proeeedings, 


the assused asks that the witnesses should 
be resummened, the answer will be that 
the proesedings are not yet a trial but 
only an enquiry; whereas, if he waits 
until а aharge has been framed and then 
make his demand, the answer will be that 
the time for making sush а demand is when 
the sesond Magistrate  sommenees his 
prossedings, The objest of the provisions 
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is, no doubt, as I have already stated, that 


а man shall not, without his oonsant, be 
sonvieted on evidence which has‘ not been 
resorded in tha presenee of the Magistrate 
with whom the final desision of the sase 
rests. There are eertain spesial provisions 
in the Code by which  evidenee not 
reeorded in the presenee of the sonviating 
Magistrate or Judge may bə treated ag 
evidence in the ease, For instance, seetion 285 
provides for the  evidense of a‘ witness 
recorded by the Committing Magistrate 


‘being treated as evidenso in the ease in 
‘the diseretion of the Judge presiding at 


the trial  Sestion 512 again provides for 
evidences resorded in the absenee of an 
&bseonding person being treated asevidense 
egainst him at a subsequent trial if the 
witnets is dead or inoapable of giving 


‘evidence or if his attendence eannot be 


prosured without unreasonable delay, Bat 
there is no provision, so far as L know, 
providing for evidence recorded by one Magis- 
trate being treated as evidence by a sesond 
Magistrate in a ease where the soeused 
person has demauded that the witnesses 
shall be re.summoned and re-heard unlesa 
his demand is to be complied with. If 
he has a right to make a demand, it must 
not be refused, and I think it will be 
no answer in tush a sase fo say that the 
witnesses whom the aesused' wishes to re- 
summon ore dead. Insusha asse, I think, 
the depositions of the ‘witnesses resorded by 
the former: Magistrate sould not be treated 
by the eusceeding Magistrate as evidenes.: 
Similarly, too, in a case like the present 
where the witnesa is resummoned and 
retrasts his former statements, 1 do not 
think it is admissible to treat the former 
statement as  evidenee in the ease, I: 


would hold then that the evidense 
of Khwaja recorded eby Sheikh: 
Abdar Rahman is inadmissible in the 


present eass, and, as it is admitted that 
exeluding that evidence there is no aufisient. 
evidense to: warrant a sonvietion, I would 
водо ihe appellante, set aside sonvietion: 
and sentenses and order them to be released: 
and the fine, if paid, to be refunded, 

ABDUL Qapiz, J.—I eonsurf, This appeal 
will be assepted, the appellants will be 
released and the fine, if paid, will be refand. 
ed. 


W C. А, . Appeal accepted, | 
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‚. . MADRAS-HIGH COURT. 
Criminal Revisios Casg No, 728 or 
^ . 1921. 
i . February 16, 1922. 
Iveteni : —Mr. Justise Kumaraswami 
Sastri. 
JAGGAVARAPU BASAWAMMA— 
f . PETITIONER 
versus, 
JAGGAVARAPU SEETAREDDI— 


: RESPONDENT. 

Griminat Procedure Code (Act V of 1898), s. 488 
— Maintenance— Husband, agreeing to maintain wife, 
but refusing to cohabit with her— Wife, whether entitl- 
ed to separate maintenance, ' 


. Where & husband agrees to protect and maintain 
his wife in a manner suitable to her condition in 
life, it isa sufficient offer under section 488 of the 
Criminal Procedure Code, and the mere fact that 
he refuses to cohabit with her is not a ground for 
granting her separate maintenance. 

Petition under sections 435 and 439, 
Oriminal Procedure Code; praying the High 
Court to revise the judgment of the Sab- 
Divisional ' Magistrate, Ellore, in Mis- 
eellaneous Case No, 11 of 1921, dated the 13th 
Avgnat 1921, 

FAOTS appear from the judgment. 

Mr, В, Satyanarayana, for the Petitioner. 
-Thero has been no proper offer by the 
respondent tö maintain petitioner within 
the meaning ‘cfsestion 458 (3), proviso. 
Though he agreed to maintain her end give 
her elothing, he “does not make up his mind 
tosohabit with her. Marakkal v. Kandappa 
(1) and Quesn.Empress v. Mannatha Achari 
ge V. Suryanaraysna, for the Respond- 
ent.—Tbére has been a anffisient offer 
under the sestion. The sestion only re- . 
quires that the husband should offer to 
maintain his wife. The respondent has 
agreed, to give petitioner desant main- 
tenanee according to her station in life. 
The refusal to. cohabit does not entitle 

ótitioner to separate maintenanee. 

P RDER.—I think the order of the Ma- 
giitrate is right. Тһе oounter- petitioner 
agreed to maintain the petitioner, his wife, 
with the eonsideration due to her position 
as wife and give her food and. elothing, 
but stated that he һай not made up his 


1) @ M.371; 2 Weir 639; 2 Ind. Dec; (э, в.) 588. 
ш) 17 M. 260 abp. 263; 2 Weir 641;4 M. L. J. 
83; 6 Ind, -Decr (x. а.) 118. 2 t е 
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mind whether he would eobabit with her. 
16 -is argued that this is not а suílisient 
offer. under: seetion 488 of the Criminal 
Proesdure Code, All that the proviso to 
sub.slanse (3) enacts is that if a busband 
offérs to maintein his wife on sondition of 
her. living with him and she refuses to do 
во, the Magistrate may consider any ground 
of refusal stated by her and pass orders. - 

I do not think there is anything in the 
Code whieh sompels the Criminol Court 
to award separate maintenanse to a wife 


‘whom the husband agrees to protest and 


maintain in а manner suitable to her posi- 
tion in life becauce he refuses to cohabit with 
her. Referense has been made to Marakkal 


‚у, Kandappa (1), where it was held that an 


offer by a Hindu having two wives to 


‘maintain his frst wife by allowing her to 


live in his bouee and to supply her with 
grain” to be socked and eaten ' separately 
.soupled with a refusal to live with her 
as husband and wife was insufficient in à 
somplaint under 6ввііоп. 536 of the COrimi- 
nal Prosedure Cole of 1872. The offer 
in that саве was to treat the wife practi: 
sally as an outcaste, In Queen-Hmpress v, 
Mannatha Achari (3), it was held that all 
that is : necessary is that the offer must 
be an offer to maintain the wife with thé 
sonsideration due to ber position as wife. 


The question was sonsidered by Jardine 
ard Pártonr, JJ., in Gulcbdas Bhaidas, In re 
(3) with whieh judgment I ertirely agree; 
I dismiss the petition. t 


M, 6, Р. 


W. С. а, i 
Peliiton dismissed, - 


(3) 16 B. 269; 8 Tnd, Dec, (x, в,) 658. 
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SIND JUDICIAL COMMISSIONER'S 
COURT, 
Seconp Civic АрркАһ No, 21 or 1916, 
February 23, 1920. 
Present — Mr, Faweett, J. О., and 
Mr. Kemp, A. J. C. 
SHAH MAHOMED, sox or MAHOMED 
AYUBKHANC-—DEFENDANT—ÀPPELLANT 
| versus 
RAMZAN, вох or MAHOMEDALI— 


| PratntizF—REsPONDEET. 

Easements Act (V of 1882), s.88—Right of privacy 
—Custom—Question of fact— High Court, power of, to 
interfere~Larkana Town—Privacy as to roofs of houses 
—Nuisance--Substantial damage—Injunction, grant 
of — Local custom—Ctvil Procedure Code (Act V of 
1928), O. XLI, v. 25—Issue new, Court, poxer of. 


The question as tothe existence of a custom of 
privacy in any locality is a question of fact only, 
and where evidence for and against the alleged 
custom has been properly taken and considered by 
the lower Court, a High Court is not entitled in 
second appeal to disturb the lower Court's finding 
on the point. [р. 834, col. 1.] 

Under Order XUI, rule 2» of the Civil Procedure 
Code, a Judge is authorised to frame new issues in 
a suit and allow additional evidence to be adduced 
where he finds that question essential to the right 
decision of the suit upon the merits has not been 
rok raised and tried in the lower Court. [p. 835, 
col. 1, 

In the town of Larkana*in Sind thera is a 
custom of privacy with respect to the roofs of houses 
which contain parapet walls round them and where 
the women sleep at night in the hot weather, and 
any threatened invasion of the right sufficient to 
cause substantial damage entitles - the person 
aggrieved to an injunction. [p. 885, col. 2.] 

Where, therefore, э person raises the roof of his 
house and opens a window overlooking the roof of 
the house of another person, ne commits a nuisance 
implying substantial damage within the meaning of 
section 43 of the Easements Act, as his act materially 
diminishes the value of the dominant heritage by. 
diminishing its value as a house suitable for use 
by a _ and he is liable to be restrained. [p. 8:6, 
col, 2. 

A local oustom need поб be shown to b» immemo- 
rial if it is sufficiently certain and reasonable to 
satisfy the legal requirements of a valid custom. [p. 
888, col. 1.] 

Sssond asppsal against a desision of the 
Distrie; Judge, Larkana, 


Mr, Bupehand Billaram, for the Appel- 
lant, 

Mr, Fahtlram Maniram, for the Respond. 
ent, 

JUDGMENT.—The plaintiff respondent 
has besn granted  &perpetual injunction 
restraining the defendant.appellant from 
opening апу windows and apertures in his 
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house so as to overlook into the house of the 
plaintiff, The lower Appellate Oourt has 
found the faeta to be as follows :— ә 

The plaintiff andthe defendant own 
adjoining houses in Larkana. Both houses 
are old, but the defendant's was the older one. 
Tt was also 1 or 2 feet higher than the 
plaintifi’s. The plaintiff's roof is flat and 
is unsovered; and his family, which is 
pirdak-nashin, slesp on it in the hot weather. 
To sesure privasy it has (as is usual in 
Larkana) a reed parapet wall round it, The 
defendant's roof was asoessible by means of 
a stair, and apparently was flat, The 
defendants statement that it has no parapet 
wall bas baen disbelieved, On the plaint- 
iff's roof ів a privy, this is surrounded by 
raed wa'ls whioh only screen а person when 
sitting down. The height of plaintiff'a para- 
рэ} walls sesured privasy for his roof tc 
the extent that his women eould sit ог 
sleep without any real danger of being 
seer. They sould apparently be seen only 
by a parson standing and looking over defend- 
an;4 parapet. wall. : 

The above deals with the circumatanges 
originally existing. The defendant is a 
Zmindar, who is not в resident of Larkana, 
and is never likely to bring his women-folk 
to the town, Не had resently bought this 
house and was re-building it, when the suit 
was filed, In doing so he has built it а 
storey higher than before and proposes to put 
a window in the north wall, whieh 
would overlook the plaintiff's roof. The 
learned District Judge has also held it proved 
(1) that there is a oustom in Larkana of 
sesluding women from the observation of 
males ontside of the family sirsle; (2) that the 
great majority of the inhabitants, ineluding 
all the respeatable people of both the sommuni« 
ties, Hindus and Muhammadans, follow it; (3) 
that in the hot weather sesluded or pzrdah 
women sleep on the roofs ot their houses; 
(4) that the neighbours are expseted to, 
and do respsot the privasy of such women, 
or, in other words, there is а valid and binding 
eustom in Larkana of ineluding the roofs of 
the houses in portion thereof ordinarily exolud- 
ed from the observation. Ho holds that 
the losal eustom of privasy is ansient, sartain 
and reasonable, so аз to ba valid in law, and 
that the plaintiff who had so far eajoyed 
privasy in respect of his roof, had aug- 
tomary easement to onjoy it, whioh would 
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be invaded by the opening of the threatened 
window, sush windows in the opinion of 
the learned Judge, would be a nuisanos pras- 
tically preventing plaintiff's women- folk 
from using the roof. На sasordingly thought 
it a proper aase foraninjunation. Thisis a 
sesónd appeal, and we ean only interfere 
on one of the grounds mentioned in 
sestion 100'of the Code of Civil Precs- 
dure. Mr. Rapehand for the appellant has 
attasked the fioding thatthere is a aeustom 
of privacy in Larkana of the kind mention- 
ed above, bùt it is alear that the question as 
to the existence of sneha eustom is a question 
of fast only, Karlas Ohandra Datta v. 
‘Padma Kishore Roy (1). Вчійепве for and 
against the alleged sustom has baen properly 
taken and aonsidsred in a very careful 
judgment and we are поб entitled in sesond 
appeal to disturb the lower Couri's finding 
on this point. Two resent deeisions of the 
Privy Oounsil which emphasiz» this point 
are Nafar Uhandra Pal Ohowdhurg v. Shukur 
Sheikh (2) and Midnapur Zenindary Оо. 
Lid. v. Uma Charan Mandal (3), : 
I, therefore, sonfine myself to disoussing 
the questions of law whieh hava been raised. 
"First, it ів said that tho District Court Judge 
eommitted an error of prosodure in raising 
additional issues as to the eustom extending 
to the roofs of hónses and in allowing addi- 
tional evidenee on this point, What happen- 
ed was, that the Judge, after hearing the 
appeal and reading the record, ai first 
eonsluded that the plaintiff's eluim was 
not established. Before, however, deliver- 
ing the judgmont he had written to that 
effeet, he showed it to the Pleaders sən- 
eerned in the ease, one of whom urged 
that he had miseoneeivaed the whole qiestion 
and asked him to visit the honses of the parties 
before giving judgment. Heagreed to do 
this, and made an inspestion assordingly, 
aecompanied by the Pleaders. This inspestion, 
he says, showed at ones that the гәзогі did 
not properly explain the case for the plaintiff, 
for it was based on an alleged custom of 


(1) 41 Ind. Cas, 959; 45 0.235; 250, L.J, 613; 
210. W. N. 972. * 

(2) 51 Ind. Cas. 760, 48 C. 189, 23 C. W. N, 815; 
8 1. W. 652; 45 I. A. 183 (Р, O.). 

(81.6? Ind, Cas 497; 22 Bom. Г, R. 74; 87M. L.J. 
199: 17 Æ. L, J 109% (1919) М. W. N. 817; 23 M. L, 
T, 499; 24 0, W. N, 22:5 11 L, W, 371 (P. 0.]. 
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privasy extending to the roofof' hia house, 
whieh was not made elear by the pleadings 
or issues and had not been suffisiently dealt 
with in the examination cf the witnesses. 
He gave grounds for thinking that the alleged 
sustom exists, but he sould not hold this 
proved on the ssanty materials afforded by the 
reaord, Aosordingly, be thought it nesessary 
and equitable to have a further enquiry and 
allow: additional evidence for and agaiust 
the speoifia eustom relied on by the plaintiff. 
He framed the following two issnes for this 
purpose :— 

1. Inthe town of Larkana, are the roofs 
of the houses of people who follow the purdah 
eustom, iroluded in the portion of their 
houses ordinarily exoluded from observation? 
. 9. Is the alleged eustom of exoluding the 
roof from observation suffisiently sertain 
and invariable to give rise to an easement ? 

Tho Judge took some evidensa himself on 
these issues, but finding that he had not 
time to continue doing so on assount of bis 
eriminal work, he passed an order under 
Order XLI, rule 25, Civil Prosedure Code, 
remitting the above two issues to the lower 
Court and dirseting it to take the additional 
evidence required, ete, - s 

Mr. Rupehand urges that the Distrist 
Jadge thereby made ont the new ease fcr 
the plaintiff, whieh was outside the plead. 
ings. The plaint is, no doubt, somewhat, 
vaguely drawn and does not spasifisally refer, 
to the roof of plaintiffs honse,. Bat it 
clearly objeets to windows ‘and apertures 
in the northern wall of the defendant's house, 
whieh would overlook the plaintifi’a house, 
and the elaim was based on: a eustom of. 
privasy and allegation: that the proposed 
windows and apertures would greatly inter. 
fere with plaintiff's pre existing privacy. It 
turns out that the only part of the plaintiff'a 
house affested by tho threatened windows ia 
his roof, and this was apparently quite’ elser 
to the parties. Judgment of the Sub Judge, 
who tried tho snit, refers to the .roof as the 
part of the house where there would be an 
invasion of privasy, and the evidense taken 
did (as mentioned in the Distrieb Judges 
first intarlosutory judgment) inelnde some, 
abont roofs, though not aufüsient to enable 
him to deside the real issues arising on that 
connestion. 

In these sirsumstance;, I think it is alear: 
that thoro bas baon no material depavturq 
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from the pleadings, во as to aontravene the 
prineiple laid down by the Privy Counsil 
in Hshenchunder Singh v, Shamachurn Bhutto 
(4). Nor ean there be any question of the 
defendant being taken by surprise. f, there- 
fore, rejeat the contention pui forward by 
Mr. Rupahand, I think the District Judge 
atted rightly in holding that questions 
essential to the right deeision of the suit 
upon the merits had not baan properly raised 
and tried in the lower Oourt, and in fram- 
ing the iseues he did, and allowing additional 
evidense to be adduced regarding them. 
Sueh aetion is, in fact. expressly authorised 
by Order XLI, rule 25, Civil Procedure Code, 
and had the Judge failed toast as he did, 
his desision might have besn eussossfally 
objssted to in sesond appeal under clauses 
(b? and (с) of sestion 100. 

Mr. Rupehánd further contended that 
the Judge had no power to take the addi- 
tional evidence himself as he first of all did. 
1 think this objeotion is also unsound. . The 
words "for any other substantial sanae" in 
Order XLI, rule 27 (1) (b), -Oivil Prossdore 
Oode, are wide enough to ортвг the eause in 
question, Moreover, the sirsamstancas satisfy 
the limitations laid down in* Keshowji Issur 
v. d. І.Р, Railway Оо. (5), The farther 
evidence was ordered after the appeal on the 
merits had baen heard and the evidence as it 
stood had been examined by the Judge; also 
in sonsequence of inherent lacuna or defect 
besoming apparent on oxamining the evidense 
as it stood. Тһе defest .was the omission 
of the parties to grasp the essential ques. 
tions arising regarding the alleged privasy of 
plaintifi’s roof and addusing adequate 
evidones regarding them, But evan if the 
ease does not fell under Order XLI, rule 
27, the error of the District Judge would, in 
my opinion, be an irregularity not affecting 
the merits of the ease and falling under 
sestion 99 of the Code, It was eertainly 
not & "substantial error or defest in the 
prosednre .... . whish may possibly have 
prodused error or defect in tbe decision of 
the case upon the merits,” so as. to fall under 
gestion 100 (1) (с). His havingexaminedsome 


(4) 11 M. L A. 7; 6 W. R. P. C. 57; 2 Ind. fur. 
(x. в.) 87; 20 E. R. 3; 2 Sar. P. О. J. 209 (P. C.). 

(5) 81 B. 381; 9 Bom. L. R, 671; 11 C. W. N. 721; 
8 C. DL. J, 5: 4 A. I, 2. 46417 М. LJ, 937; 2 M E, 
Ta 436 841, A. 115 (P. 0), 
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of the witnesses would in fast put him in а 
better position £o appresiate their testimopgy 
and so do justice between the parties, Тһе 
next objestions to be eonsidered are those 
affesting the desision of the lower Court 
thet the eustom he held proved had the 
essential attributes of a eustom valid in 
law. It was argued that a valid eunstom of 
privaey sovers only portions of а house 
ordinarily used by women, and that a roof 
sould not be such a place, as it is only in 
the hot weather that they sleep there, But 
the faat that the Icoal eustom mentioned in 
Illustration (b) t9 seetion 18 of the Ease- 
ments Aot refers to portions of a house 
“whieh are ordinarily exaluded from observa« 
tion," does поё preclude а losal evatom of 
the kind held established in this ease, That 
the use of the roof by plaintiff's women for 
sitting and sleeping is seasonal and not all 
the year round is a part of the losal sustom ; 
aud section 15 does not say that a customary 
eazement must bea right asserted or exer. 
sised sontinuously. Sestion 6 of the Aot, 
on the contrary, shows it oan be exersised at 
oertain times only without this affesting its 
validity. In thie sase the Distrist Judge has 
held that in the town of Larkana the roofa 
of the houses of people who follow the purdha 
sustom are ineluded in tha portions of their 
houses ordinarily exoluded from observation, 
aud we are bound by this ficding of fast, 
Arguments like the one raisod by Mr. Rup- 
chand that the parapet walls are erested for 
self-protestion and not for securing privaay, 
are clearly irrelevant before ue. ОЁ oourse, 
io в ease where there is no parapet wall 
round & roof, whieh ia thus open to easy 
observation, there might be ground for pone 
sidering that no right of privacy in respset 
thereof sould properly be established ; bnt 
that is not the ease now under sonsideration. 

Objsetion has been taken to the findings 
that tha oustom in question is ancient, 
certain and reasonable. On these points it is 
suffisient to say that I agree with the reasons 
given in paragraphs 40 46 of the Distriet 
Judge’s judgment. I would only add that, 
having regard to. the long sontinued pre- 
valense of the pardah system in India and 
the .predominanse of Mohammadanism in 
Sind, at any rate sinaethe 12th eentury A. 
D, (Sind Gazatteer, page 92), there is strong 
presumption that the sustom was not" of, 
resent growth but has exiendod over many 
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v. Mamman (6), & loeal austom need not be 
shown .to be immemorial}, if it is snffisi- 
ently certain and reasonable to satisfy the 
legal requirements of a valid custom, lllus-: 
tration (b) to section 18 of the Easements 

Act afforda statutory resognition of the 
validity of sush в eustom in this gcountry. 
It also ehows that it may give riseto an 
easement,. That the plaintiff has such an: 
easement has heen. fcund by the lower: 
Court, and this follows from its findings 
ав to the customs and plaintiff's previous 
enjoyment of, privacy for his roof in acoord- 
anse with that eustom. It was argued 
by Mr, Rupehand tkat the privacy held 
established was merely а sort of semi-privaoy, 
hut there sre, of courso, degrees of privacy 
and that whieh the District Judge finds the 
plaintiff hae enjoyed is (though not complete) 
yet substantiel enough to be entitled to the 
protestion of the law. 

. Then, ia the plaintiff entitled to the 
injanstion whioh bas been granted to bim? 
. On this point, the Distriot Judge has rightly 

considered the question whether the threa- 
tened disturbance of his easement would 
amount to a nnisanes and has answered 
this in the affirmative. Mr. Tahilram’s eon- 
tention that a mere invasion of plaintiff's 
right of privaey ia sufficient to entitle him 
to an injunetion is incorrect, as is shown 
in Bramji Shapurjt Patuch v. Framis Edulji 
Dotar (7). There must be а threat of 
disturbanee suffisient ќо saute substantial 
damage to the plaintiff, or in other words, 
it must amount to a nuisance, whioh in 
law implies substantial damage. As stated 
in Halsbury's Law of England, Volume XXI, 
Article 853, page 510, the damage must 
not be merely centimental or trifling; but 
in eonsidering whether the property of the 
plaintiff is «n faet injured, or his somfort 
or sonvenience in fact materially interfered: 
with, by an alleged nuisanse, regard ів 
had to the sharaeter of the neighbourhood 
and the pre-existing circumstances (Pollook's 
Law of Torts, 7th Edition, page 401). In 
my opinion, the Оопгё should, therefore, 
attaeh weight to the feelings of persons who 
follow the pardah austom, sueb as live in 


, 17 A. 87; A. W. М. (1895) 10; 8 Ind. Dec. (х, 5) 
(7) 80 B. 819; 7 Bom. І, Б. 825. 
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Larkana, and avoid regarding sueh feelings’ 
as sentimental, or trivial in nature. I think 
the Distries Judge has rightly held that 
the opening of а window overlooking the 
pleintiff's roof would be a nuisanse, oven 
though its position may be only a little 
above the top of the parapet that was 
formerly on the defendant’s roof. As he 
points out, a window raises an apprehension 
of spying, whilst no one бап look overa. 
parapet without himself being seen; and in 
view of the extra risk, the plaintiff's women 
folk would not be able to use the roof 
with the same seaurity that they did before. 
The ease is to some extent analogous to 
that of soldiers defending themselves on the 
plaintif в roof from the attack by riflemen 
from defendant’s roof, The former weuld 
obviously have less  sesurity if a 4 feet 
parapet wall on defendant's roof was 
re-placed by a wall entirely sereaning the 
latter from view, except through a window 
in it. Glanges from eyes of male strangers 
eorrespond to bullets in this somparison, 
and the analogy derives some foreo from 
the fast that the defendant's house is в 
Zemindari Otak, likely to be used by young. 
unmarried men? 1 agree, therefore, with 
the view of the Distriot Judge that. there 
wil be a material diminution of plaintiff's 
right of privaey of his roof, as 16 bas 
hitherto existed and been enjoyed. His. 
exercise of this right inthe accustomed way. 
will be materially interfered witb, The 
inteferenoe will, I think, materially diminish. 
the value of the dominant heritage by. 
diminishing its value as a house suitable for 
nse by a family, whore women are pardah- 
nashin and the ease, therefore, falle under ' 
the definition of substantial damage in sea. 
tion 33 of the Easements Aot, І think also 
that the threatened disturbance must neses- 
sarily disturb the easement in the manner 
already mentioned, and the sondition required 
by section 35 (b) of the Ast is, therefore, 
fulfilled, Finally, I think,it reasonably alear 
that the aet threatened will ba nuisanee, so 
that seation 56 (8) of the Spesifie Relief Aot 
does not preventan injunstion being-grauted, 
I would accordingly dismiss the appeal with 
sonia. 
J, Р, эр 
Appeal dismsssed, 
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2 ‘MADRAS HIGH COURT. 
‚ Secon Civit, Apprat No. 502 ов 1920 ann 
Orvit Revision Perit.on No, 308 
or 1920. 
November 18, 1920. . 
. Present :— Mr, Justice Sadasiva Aiyar and 
Mr, Justice Coutts Trotter. 
GOVINDASWAMI KADAVARAN— 
APPELLANT IN S. A. No. 502 or 1920 
AND ParrTIoNES in О, R. P, No. 308 or 1920 
—DzarsNDANT— PEnTIONER 
versus 
.KALIAPERUMAL MUNAYATHIRIYAN 
AND CT8ERE—PLAINTIFFS—ÜOUNTER- 
, PEtIT:ONERS — Безрокрехтв їн S. A. No. 502 
of 1920 arp О. В.Р. No, 308 or 1920. 
Civil Procedure Code (Act V of 1908), O. II, r. 2, 
.8. 98 (3)— Relinquishment of portion of claim for 
purposes of jurisdiction—Relinquishment, whether can 
be made after filing of suit—Consent-decree, what is— 
Eupression of consent at passing of decree, necessity of. 


| Per Sadasiva Aiyar, J. (Coutts Trotter J., dissenting), 
— The meaning of Order ‘II, rule 2, Civil Procedure 
Code, is that a plaintiffin order to bring his suit 
within the jurisdiction of a particular Court may 
in his plaint relinquish a portion of his claim based 
on the same cause of action, But once the suit із 
filed ina Court having no jurisdiction to grant the 
relief prayéd for‘in the plaint, the provision in 
Order VIT, rule 10 at once becom$s applicable and 
the only course open to the Court is to return the, 
plaint for presentation to proper Court. [ p. 840, col. 2.] 


Per Coutts Trotter, J. A consent decree does not 
necessarily mean a decree passed with the consent 
of the parties expressed at the moment the decree is 
passed, [p. 810, col 2.) 


Second appeal against в desrea of the 
Distris& Court, Tanjore, in Appeal Suit 
No, 614 of 1918, preferred against a 
desree of the Conri of the District Munsif, 
Tanjore, in Original Suit No, 599 of 
1916, aud 


Petition, under section 115 of Act V 
of 1908, and sestion 107 of the Govern- 
ment of India Aet, praying the High Court 
to revise an order of the District Court, 
Tanjore, in Civil Missellaneous Appeal No. 
68 of 1918, preferred against the order 
I. A. No. 411 of 1918, in Original Suit 
No. 599 of 1916, on the file of the Court of 
the District Munsif, Tanjore. 


Mr, V. Ragavickart, for tha Appellant, 

Messrs. К. S. Krishnasawry Azyangar and 
P. 8. Bamasawmy Iyengar, for the Respond- 
ents. 


one for diresting the defendant to 


JUDGMENT. 


Ф 
Sapaciva Arvar, J.—Seesond Appeal No. 502 
of 1920 and the sonneeted Civil Revision 
Petition No, 808 of 1920 have arisen ont 
of a suit instituted by three trustees of а 
temple against their eo trustee in a Munsif's 
Court. 


The suit, as I understand the plaint, is 
submit 
his aseounts and to рву up whatever may 
be {оппа as the balanee in his hands on 
the sorutiny of the assounts, The Court- 
fae paid on the valuation of the reliefs 
sought for were paid on two sums as fol- 
lows:—' (a) amount whish plaintiffs esti- 
mate as likely to be due from defendant on 
assount of reseipts and expenditure in res. 
past of the temploe,..... R3. 950.0 0,” “'(Ь) for 
rendering aseonnta Вв. 50.0.0." Order VII, 
rule 2, of the Civil Procedure Code, states 
that where the plaintiff aues for an amount 
which will be found due to him on taking 
unsettled &seounts' betwesn him and tha 
defendant, the plaintiff shall state approxi» 
mately the amount sued for and 1 take 
it that Вт, 950 is mentioned assordingly in 
the plaint as such approximate amount. 


As I said, this suit was brought in the 
Munsif’s Court. Section 92 of the Oivil 
Prosodure Oode, sorresponding to old sostion 
539, eontains a new elanuse, (elausa 2) 
whieh is as follows :—''Save as provided 
by the Religious Eadowments Ast, 1863, 
no suit claiming any of the reliefs epeaifiad in 
sub-seetion (1) shall be institated in respect 
of any sush trust as is thergin rsferred to" 
Gi.e., a publio obaritable or religious trust) 
“exaept in eonformity with the provisions 
of that sub cestion” (£e, except in a Dis- 
trist Court or in specially empowered Conct 
after obtaining the sanstion of the Advosate. 
General), Paragraph 7 of the plaint, no 
doubt, resites that the defendant rassived 
aertain moneys (1,300 and odd rupess) and 
oertain qusntities of paddies (195 and edd 
kalams) belonging to the temple. Bat that 
resital was alaarly inserted in, order to 
show that the defendant i: lable to submit 
his assounts in respset of those emounta 
and paddies and the other moneyg 
and paddies whioh must have been re- 
esiyed by him (see-O5h and 10: paragraphs 
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of the  plaint mentioning approximate 
annual insomes of the temple) and to have 
the sesounts duly serutinizad and to pay 
the balanae after dedtisting authoriz»d and 
valid expenses proved and established by 
sush serutiny. In paragraph 19 (b) of the 
plaint, the plaintiffs also geek for resovery of 
damages from the defendants for, asts of 
malfeasanse and misfeasanes (the Munsif 
has, in the beginning of his judgment, set 
out the nature of the suit eorreetly), and I 
am, therefore, slear that the reeitals in рага. 
graph 7 ofthe plaint as regards sertain 
sums and paddies eannot be treated as 
eapable of sonverting the suit into, or per- 
mitting us to eonsirue tbe snit as, а simple 
money suit for the reeovery of those parti- 
calar goma and of the value of those 
partieolar paddies mentioned in paragraph 7 
alone. The deeree passed was also not а money 
апа a paddy decree for the &monnts and 
quantities’ mentioned in paragraph 7 but for 
what was agreed upon as due on the ssrutiny 
and settlement of asconnts, 

Now sub alause 1 of seation 92, Civil Pro. 
eedure Code has added to the sub-slauces 
of the old eeetion 539 а new clause (d) 
whose wcrds are “ direating accounts and in- 
auiries.” The present suit ia a suit praying 
for a direetion to the defendant to render 
a6sounts and for inquiries into the amount 
dne by him as sueh an acaountable person 
and, therefore, olearly falls under elause (1). 
Hense, it follows that as under new alause (2) 
of seotion 92, в suit selaiming any of the 
reliefs specified in aub.sestion (1) eannot be 
ihstituted exaspt in sonformity with the 
provisions of sub saition (1) £e, exaept 
in tho Districis Oourt or in а Sub. 
ordinate Judgs'a Ооагі, (all Subsrdinate 
Judges having been empowered by the L:oil 
Government in the Madras Presideney to 
entertain “пећ вше), this suit brought in 
the District Munsit's Court was brought in 
a Court whieh had-no jurisdistion to enter- 
tain it. Lhe decision in Nellatyappa 1 llai 
v. Thangama Nachiyar а) was pronouneed 
when the old Code was in fores and when 
no provision sorresponding to the provision 
of section 22, olause (2) of the present Civil 
Presednre Oode was in existenee, Having 
regard to the history of the legislation on 


(1) 21 M, 406; 8 M, Lu J, 129; ? Lad, Deo, (х, х.) 644 


this matter, I think the reasonable вор- 
elusion is that the Legislature wanted to 
put an end to the eonfliet of desisions be- 
tween the Bombay High 'Oourt апа the 
Madras High Ocurt on the question whether 
a suit may or may not be entertained for 
any or all of the reliefs mentioned in sestion 
539 (old Code) withont conforming with 
the requirements of that seetion (present 
gestion 92, elanee 1), if the plaintiffs were 
persons who had by the sommon law of the 
land or otherwise a sortain peculiar and 
spesial interest in the trust (sneh as that 
of a trustee thereof) over and above that of 
the ordinary publis “having an interest in 
the trust." That sorflist was intended by 
the Legislature to be ended by enasting 
elanse (2) so as to favour the Bombay 
view. 


' Now, taking it then that the Munsif had no 
jurisdiction to entertain the suit, the de- 
fendante, not taking an objection, in the 
firat instance, sannot confer on the Distriet 
Munsif jurisdietion to deal with апу ques. 
tion arising in the suit exeept of course 
the question of juriedistion. {Sse Ledgard 
v. Bull (2).] Order II, rule 2, no doubt, 
enables a plaintiff to relinquish any 
portion of his claim in order- to bring 
a suit within the jarisdistion of. a par. 
ticular Court, That, of eoursa, means that 
in bringing the suit, he san in his plaint 
relinquish any portion of hia slaim based. 
upon the same oause of action: in order 
to bring it within the jurisdistion of а 
partienlar Court. Bat if a suit has boen 
filed in а Oourt having no jurisdiction 
to grant the reliofs prayed for, I think 
the provision in Order ҮІІ, rule 10, of 
the Oode at onse besomesapplisable. That 
provision eorresponds to old seetion 57, 
Ја the old section, if was enasted "the. 
plaint shall ba returned to be presented to 
the proper Court in the followiog eases,” 
and then follows the enumaration of eanes 
where the Ooart had no juvisdistion to 
entertain the suit, Order VII, rule 10 
enaets the same provisions more tersely 
thus: “The plaint shall! at any stage of 
ihe вий be returned to be presented to 
the Conrt in whish the suit should have 


(2) 9 А. 191; 131. А, 134; 4 Sar. P, ©, J. 741; 5 
Ind, Deo, (M a) 561, = 
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been instituted," OF eonrse, it follows that 
all proeaedings whioh took place in the 
suit -before such return are of no effect. 

Now, as I said, this snit shonld have 
been instituted in the proper Diátriet Court 
or Subordinate Judge's Court and should 
not: have been instituted in the Munsif's 
Court. Непев the only sourse open to 
the Mansif waa to have returned the plaint 
to.be prezented to the proper Court. I 
think whether a sesond apppal “lies or not, 
whether the  eivil revision: petition ів 
entertairable on the gronnda set forth in it 
or nof, the question of jurisd'c'ion having been 
brought to the notiaa of this Oourt, the 
proper eonrse is to do what the Distriet 
Munsif ought to have done, namely, to 
order the return of the plaint to Ъз pre- 
sented to the proper Conrt. j 

On the question what is а eonsent.deeree 
within the meaning of o'ause (3) of restion 
96 of the new Civil Prooedure Code (that 
elanse eontaining a provision not foand in 
the old Code), Tyabji, J., and myself expressed 
а eertain opinion in Ayyagir? Veerasálingam v. 
Kovvuri Bastvireddt (3) whieh was approved 
in Thenal Ammal v. Sokkammal (4), Oar 
opinion was that a consent deeree was a 
deeree to the passing of whieh both sides 
consented in a communication or sommuni- 
sations made by both siles to the Court, 
and that a deeree passed in aesordanoe 
with the terms to whieh the parties might 
have consented outsida the Court but to 
the passing of which decree, one side 
withheld and wonld not giva its 
was not a sonsent deeree. The a»undness 
of that opinion was hotly eritisised at the 
Bir and my laarned brother · expressed 
B'rong dissent therefrom at the arguments, 
There’ seems to Ыз mush to be ‘said in 
favour of that view. Having, however, 
regard to the fast that in Order XLII, rule 
1 (eorresponding t» old seotion 538) а 
new provision has been inserted 
elause (m), allowing an appeal from an 
order under role 3 of Order XXIII, resording 
ог refusing to 
sompromise, I admit that there is great 
forse in the sontention that Order X XII, rule 


(3) 25 Ind, Cas, 56; 27 M, L.J, 173; 16 M. L, T. 
126; 1 L. W. 541. 
(4) 41 Ind, Cas, 429; 41 M. 283; 22 M. 1, Т, 140, 


einsent. 


under . 


record an agroement of 


3, Order XLII, rule 1, elanse (m) and 
Bssbion 96, olause (3) should bg read 
together, and that, so reading them together, 
the only appeal intended by the Logislature 
was an appeal against the resording or 
refusing to reeord” the agreement alleged 
to have beon made between the parties 
about the passing of a partisular deeree, 
and that a desree passed оп the 
finding arrived at in favour of sush agree. 
ment is also intanded in the expression, 
“deorea passed with tha eonsent of the 
parties” in sestion 96, clause (3). Though, 
in praotiee, there has been a distinstion 
usually made between what is ealed a 
desreo based on а sompromise agreement 
and а deeree passed with eonsent, I am 
(on further consideration) not very mush 
inelined to stand by the opinion Tyabji, 
J,and myself expressed in Ayyagari Vesra- 
salingam v, Косоиті Basivireddt (3) as I am 
as mush (if I may say so with respeet) for 
eurtailing unnesessary and repeatel appeals 
as my learned brother, It is, however, 
not essential to express a final opinion on 
that question for desiding thia ease. 

In the view I bave above taken of 
the proper воптве to be followed by this 
Court where а lower Court has по jurisdietion 
to entertain a suit, all the | pro- 
ceedings passed by the lower Court during 
the course of the suit ought to be set aside 
and the only order whieh ought to have been 
passed by that Oourt, viz., th» return of the 
plaint to be presented to the proper Court 
ought to be passed now. I would aesordingly 
pass orders to that effeot, Ав my learned bro- 
thor takes a different view, the sesond appeal 
and  oivil revision petiticn will be 
dismissed, ihe former with eosts in 
plaintiff's favour. : 

Cocira Trotter, J.— I regrot that I sannot 
agree on all the points on wlfish my learned 
brother bas given judgment, though I do 
agrce on some of them. 

First with regard to the appeal. I am of 
opinion that no appeal lies under the Oode 
and of eourse in that opinicn I am in cor fliet 
with the two'eases referred to. The matter 
is of some importance, and my view is that 
Courts ought not to encourage multiplieity of 
eppesls where the Code has indieated that 
they should some toa stop. What happened 
in this ease was that the defendant in this 
suit was alleged to haye given full authority 
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to his Vakil to arrange the settlement of the 


‘ elaim against him by. the payment of a lump 
. eum of money in lieu of the moneys and paddy 


' slaimed, 


The Vakils met and agreed on & 


' figure whieh was endorsed on the pleadings 
‘and knowing the kind of person he had to 
‘deal with, the defendant’s Vakil got the 


defendant to sign the paper himeelf, When it 
eame to the passing of a deeree, the defendant 
began to resile from the sompromise he had 


. entered into and made all sorts of allegations 


whieh have been entirely disbelieved by both 
the Courts below, ‘An erquiry was held by 
the District Munsif as to whether or no it 


- was a fast that the defendant had eonsented 


‘he bad consented. 


to judgment being entered up against him, 
and as в result of that enquiry, he found tbat 
Now, ordinarily that 


. would have been done by the maehinery of 


Order XXIII, rule 3, Ар application would 
have been made to resord the sompromise 


‘and the Court would have made an order 
-revording the compromise and would have 
“gone on to pass a deeree in aeeordanse with 
.that and from that order there is an appeal 


given by Order XL!IT, rule 1 (m). So that 


‘whatever the result of the suit, —I will come 


to that present]y—£rom the order resording 
the compromise there would have been an 
appeal, and if the Appellate Court same to the 


· eanelusion that the sompromise ought not to 


have been recorded, if would, I suppose, bave 
ordered the Distrist Munsif to re-try the suit. 

But with regard to the suit itrelf, in my 
opinion, 16 is regulated by seetion 96 (3) 
which says that "no appeal sball lie from а 
deeree passed by the Court with the consent 
of the parties." I want to follow the reason 
of tbe thing and J. cannot agree with the two 
desisions that have been cited that a deerce 
passed with eonsent means and only means 
a deeree passed with the consent of the parties 


· exprerred аё tlea moment the deoree is pasred. 


It seems to me that the reason of the thing is 
this: there are only two ways in whieh a desree 
ean some into being and there is no third 
way ; one is by allowing the dispnte to be 
determined by the Court and the other is— 
you may sall it ccmpromise or aonsent or 
what you will—not by the determination of 
the Court but” by reason of an agreement 
between the parties, That seems to me to 
be the escense of в sonsent-desrea and I 
вапо®Е sonceive of anything that is neither a 
decree by th» determination of the Court пог 


try the suit, 


by eonsent of parties, It seems to ma 
that every desree must be one or otber 


of those things and it seems. to ma 
that the poliey of the Code is: that all 
consent deerees when they have been 


ones established to be by seonsent should be 
unappealable, The aonsideration for oon- 
sent or eompromise deerees is that both 
sides give up the right of appeal for ever and 
the Code, I think, ineludes sases of this sort 


_when it says that these eonsent deerces 


shonld not be appealable, The answer to 
this, as I have pointed out already by impli- 
eation, is the answer pointed ont in Thenal 
Ammal v. Sokkim al (4), namely, that from 
the queation of acnsent boing proper or pot 
there ought to be an appeal, that ia, although 
you eannot appeal from the desree as a deeree 
when it is a eonsent deeree, you ean appeal 
against the determination that itis a consent 
decree. Therefore, with regard to the 
appes], my opinion is that no appeal lies and 
I do not think it lay to the lower Appellate 
Court either. ' 
Then I eome to the civil revision petition 
and that I think is more diffeult matter, 


Тһе defendant is invoking the aid of this 


Court in revision to* say that there was no 
juriedietion in the Distries Munsif'a Court to 
The snit is by three trustees of 
a temple against а во trustee ssking for а 
variety of reliefs, and [ think it may be said 
that the frame of the suit was very mush ta 
suggest that it was sueh a suit as would 
ordinarily be brought under gestion 92, 
Civil Prosedure Code. Aeoonnts were asked 
for and there was in the plaint a prayer for 
payment of a sertain lump sum of money and 
a eertain defined quantity of paddy. Now, 
what the defendant says is that the suit being 
of the kind eontemplated by seetion 92, Civil 
Prosedure Oode, and the sanction of the 


Advosate General not having been obtained, 


it was ineompetent for the plaintiffs to bring 
the suit without the sanetion, and moreover, 
in a Distriet Munsif's Court. I 8gree 
that tke language of eestion 92 must not 
nesessarily be held tə re enast the old law 
as laid down in Nellatyappa Pillai v, Than. 
gama Nachiyar (1) and other eases; and 
that the preliminaries required by sestion 
92 of the Oode must be eomplied with. 
There are two answers put forward: one ig 
a very eurious one and itis this, The civil 
revision petiticn is against an order, nob 
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‘against ва  deerce, but it is to revise 
an order whereby the Distriet Munsif 


refused to set aside the desree on the ground 
that it had not been obtained by a genuine 
sonsent, the defendant having been deseived 
by his own Vakil, At any rate, the peti- 
‘tioner aska that his signature should be ean- 
celled. What Mr. Krishnaswamy Aiyangar 
says is this: this has nothing tc do with 
jurisdistion at all, simply to ask the Munsif 
to vaneal the signature. I, аб one time, wes 
rather inslined to think that if there was no 
jurisdielion to try the ease. there was no 
jurisdiction to try a point whieh ean only be 
regarded as auxiliary to the ease. 16 seemed 
to me that if he had no jurisdiction to try 
the ruit, he bad also no jurisdietion with 
regard to the petition. But 1 think there is 
another answer and it is one whieh I am 
prepared to adopt: in the pleint, as I have 
said, there are two pleas and there is a 
distinet olaim for moneys and paddy ; and 
with regard to that, theastion was settled by 
the defendant agreeing to pay во mush money 
and the deeree is for that and for none of the 
other reliefs. When the plaintiff sonaents to 
adesree in which one of the reliefs asked 
for is granted, it seems to me the only possible 
inference is that the reat of the reliefs ho 
abandons. 

That krings us to the question on whieh 
unfortunately I have to diifer from my learn: 
ed brotker, as to whether it ia open to the 
plaintiffs to clothe tbe Оосгё with jurisdiction 
by akandoning all olaims except a claim 
for в specified sum of money ard paddy 
whish would be a aanse cf  aotion 
which the Munsif was olearly competent 
to try. The questicn is whether Order 
lI, rulo 2 permita that course to be taken. 
Л oannot see what there is in Order 
TI; role 2 whieh should hinder any person 
in abandoning any portion of his olaim, 
16 іваув “the plaintiff may relinquish any 
portion of his elaim in order to bring the suit 
within the jurisdietion of any Court,” 16 
seems to me that when the plaintiff abandons 
all his elaims exeept his claim for money and 
paddy and states the sompromire aa to tha 
to be recorded and consents to judgment, he 
may be taken to have abandoned all parts of 
his claim whieh were obnoxious to the 
provisions of section 92 of the Code. I am 
therefore, prepared to hold that by that 
abandonment whieh I hold to baye taken 
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plase, the District Munsif was invested with 
jurisdistion and, therefore, there is notMing 
we вап toaeh in revision. I may add that in 
the last resort I wonld be prepared to say 
that thia is nota ease in whish even if there 
was а lask of jurisdiction I should exersisg 
the powers of this Court whieh are purely 
diseretionary in this matter. It seems to me 
that this is a frandulent and vexatious defense 
and that the defendant ought not to be 
allowed to pursue his dishonest attitude any 
longer. 


M. C.P, 
N, Н, ` 


Appeal dismissed, 


ALLAHABAD HIGH COURT, 
Stamp Кеғяввною їн Firar Арркаг, No, 120 
or 1922, 

Marah 27, 1922, 

Present :—Mr, Justise Piggott, 
KANHAIYA LAL AND ANOTSER—DEFINDAXTS 

. — APPELLANTS 
versus 
Seth RAM SARUP—Prirerier— 
RESPONDENT. 

Court Fees Act (VII of 1870), s. 7 (iv) (£ —Suit for 
accounts —Preliminary decree —Defendant's appeal-— . 
Valuation oy appeal, 

Tnfan appeal from a preliminary decree in a svit for 
accounts an appellant has under section 7 iv) (f) of 
the Court Fees Act the option of placing his o 
valuation upon the memorandum of appeal and 


of paying Court-fee according to that valuation. 
Ес К g valuation. [p. 
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Dr. S. №. Sex, for the Appellants, 


XUDGMENT.— This ‘memorandum of 
eppeal has been laid before me as Taxiog 
Judge in order that tbe question of the 
Oourt-fee psyable in respest of the same 
may be finally determined. The suit was 
ore "for aesounte”’. within the meaning 
of section 7 (4) (f) of the Court Fees Aat. 
Vil of 1870. It was ineumbent on 
the plaintiff to state the amount at 
whieh he valued the relief sought, and 
the amount of the fee payable under the said 
Ast was to be somputed on this valaation. 
The plaintiff accordingly valued the relief 
sought by him at a sum of 'Hs. 8,000 
and paid the nesessary Conrt-fee. The 
Court below has passed a preliminary deeree 
whioh calls upon the defendant to render 
a true aesount of the transastions in suit, 
. The defendant by bis memcrandum of 
appeal seeks to have this deoree set aside, 
not beeause he denies his liability to 
render aesounis, which he has all along 
admitted, bat besause he takes exeeption 
to the form of the desrea and contends 
that it ought to have contained a spesi- 
fication of the period over whieh the liability 
to render  aesounts should extend and 
an adjudieatipgn upon a question whioh 


£he defendant had raised as to the period 


of limitation applisable to a portion of the 
plaintiff's olaim, The defendant, as appel. 
lant in this Court, criginally sought to file 
his apreal on a fixed fes of Ra. 10. Не 
was undoubtedly liable to pay an ad 
valorem fce, as is suffisiently obvious from 
the wording .of tbe seolion itself and was 
determined by a learned Judge of this 
Court in his deeision in Bhola Nath, In the 
matter of (1). Now, ike appellant in this 
Conrt had originally valued his appeal at 
ite sum of Rs. 8,000 as stated 
plaint, but when ealled upon to, pay an 
ad valorem fee, he asked to be- permilted 
to amend the valuation. This permission 
was grante@ ard Ке has amended the 
valuation by stating that the relief sought 
by him in his appeal to this Court ia 
worth to him no more than Rs. 200, 
On a formal objection taken by the Stamp 
Reporter to this Conrt, the matter has 
been crdered to be laid halore me for 


'() 6 Ind, Cas. 883 7 A І, J bas, 82 A. 
Y 


INDIAN OABES, 


: randum of appeal. 


in the. 


{1922 


adjudisation. There is no donbt that tha 
Madras High Court in the ease of Dhupat£ 
Srintvasacharlu v, .Perindevamma (2) has held 
that in a matter of this sort the válna- 
tion put by the plaintiff on his plaint 
must Бе accepted, ty the appellant іп 
any appeal whieh he may bring sgainat 
the decree cf the Trial Court. 1 do not 
know if thelearned Judges, who formulated 
thia deeision, were thinking. only of a 
preliminary deeree, or: had in mind the 
possibility of an appeal against a final 
desree in в suit for aesounts, It seems 
suffisiently obvious that in the latter ense 
the valuation put upon tbe plaint by 
the plaintiff sould not possibly determine 
the ооггевё valuation, and, therefore, te 
proper Court-fee Stamp, for the memo. 
Taking the present, oare 
as an instance, it ia quite eonseivable that 
when the Trial Court same to work out the 
aeeounts, it might find that the sum due 
to the plaintiff was either very mueh less 
or very mueh more than Es. 8,000, In 
tke latter саве, of source, ihe provisions 
of mcotion 11 of the Court Fees Act, УП 
of 1870, would proteet the fiseal interests 
of the State, dn either ease it is beyond 
question that the defendant, if he desired 
io appeal, would have to value his memo- 
randum of appeal at the amount of the 
deeree actually pacsed against him, what- 
ever that amount might be, I mention 
these soneiderations merely  Lesauee they 
raise a doubt in my mird as to` the por- 
restness of the view -taken by the Madras 
High Court. The point for determination 
befcre me ie, however, the proper valuation 
of ап appeal against a preliminary decres, 
Locking at the matter apart from  teobni- 
ealities, I think it obvions that it would 
be incquitable, ard might produse rerious 
hardship, to apply in all eases of - this 
nature the prineiple insisted upon by the 
learned Judges of the Madras High Cqu"t. 
Taking the fasts of the present ease, fo 
far as they sre dicelosed by the pleadings, 
they afford an illustration of my point. 
The plaintiff eomes into Court olaiming a 
settlement of aesounts and alleging that 
at least Ез. 8,000 will be found due to 
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him upon :sueh settlement: naturally he. is 
required to pay a Oonrt-fee upon the sum 
of Ra. £,000. The defendant doss not deny 
that he is under some liability to render 
aceounts, but sontends that on sush rendi- 
tion of acsounts, and after a proper ap- 
plisation of the Statute of Limitation to 
sertain portions of the plaintiff's elaim, the 
amount found due in favour of the latter 
will prove to be a trifling sum, if any. 
The Court of first instance kas passed в 
preliminary  deeree diresting the defend- 
ant to render aseounts, It seems to me 
quite irrelevant to say that the defendant 
is appesling against the whole of that 
-decree ; he sonld scarcely as a matter of 
form appeal against а part of it. The 
fast remains that he takes exeeption 
to the fcrm of the deeree which has been 


passed. He has nowhere abandoned or 
modified in the least his. essential plea 
on ihe merits, namely, that the sum 


legally due frem him will prove upon a 
proper examination of the question of 
socounts to be something far leas than the 
amount stated in the plaint, There ceems 
no prinsiple of equity upon whieh the 
defendant ean receonably be debarred from 
maintaining Lis appeal against this pre- 
liminary {decree unless and until he is 
prepared to pay an ad calorem fee upon the 
entire sum stated by the plaintiff in his 
plaint, 

The worcs of the sestion to bo inter- 
preted are as followe:— 

‘The amount of fee payable under this 
Aot in suits for aseounts shall be’ com. 
puted &oaording to tbe amount at whieh 
the relief sought is valued in tke plaint 
or memcrandum of appeal,” Thoss words, 
ss they etard, are elearly in favour of 
tke appellant’s eontention and, as I tave 
already pointed cut, I eannot see any 
piineiple of equity upon whieh it can be 
suggested that the appellant to this Court is 
not within his rights when he rays that 
the susscas of the apreal whieh he desires 
to prefer to this Court will not be worth 
to him a lerger sum than Бе, 200, 
The learned Judges of the Madras High 
Court. seem to me to bave in є веб added 
the words “and the valuation given in 
the plaint shall be aeo:pted in the memo- 
randum of appeal” to the eestion and 
the real question is whethar there is any 
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warrant in the eontcxt for doing this’ 
If sueh warrant is to be found awywhere, 
it is in the words whioh’ immediately 
follow those already quoted by me. These 
words are:— In all suah suits tke 
plaintiff shall state the amount at whieh 
he values the relief sought." It ia no 
doubt a little diffienlt to understand 
why the Legislature should have felt it 
nesessary to add this proviso in respeet 
of the plaintiff, without in express terms 
laying any analogous obligation upon the 
appellant. The answer seems to be that 
this proviso governs the whole of the enits 
falling under slauses (а), (b), (c), (9) and (в), 
ss well as under olause (7) of sub-seotion 
4 cf section 7 of the Court Fees Aot. In 
some of these eases no question of the 
passing of a preliminary desree ean pos. - 
sibly arise, and the Legislature was probably 
of opinion that, in most instanaes at вру 
rate, when onse the Trial Court had passed 
а final deoree, no diffienty wonld arise as 
to the valuation of the appeal therefrom. 
On the whole, taking the words of the 
section as they stand, I think that the 
appellant is allowed the option of plaeing 
his own valuation upcn the memorandum 
of appeal іп a ваєе like the preeent, that 
no intention to the eontrary ean fairly be 
inferred from the wording of the seetion 
and that, in a case like the one now before 
me, it ia by no means unreasonable that 
a defendant, who has all along been eon- 
tending that he is being made the vietim 
of a wholly extravagant claim should be 
permitted to bring kis appeal against the 
preliminary decree before this Court with. 
out being penalised in Court fees by reason 
of the heavy valostion put upon Мв 
elaim by the plaintiff. In the care to 
which I have already referred, whish wag 
desided by a learned Judge of this Court, 
it was assumed that the appellant would 
be permitted to put his own valuation 
upon his memorandum of appeal in a 
ease like the present. I have now expressly 
examined the question and I am of орі. 
nion that the point was rightly assumed 
by my learned  predeeesgor in favour of 
the appellant. This is my desision upon 
the question referred to me. 
J. Р, Order accordingly, 
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MADRAS HIGH COURT. 
:* Szcowp Civic Arrear No, 2068 of 1920. 
: November 22, 1921. 

Present :— Mr. Justiee Oldfield and 
Mr. Justice Krishnan. 
VENKATAOHALAPATHI IYER— 
DREFERDANT— ÁPPELLANY 
térsus 
OHINA MUNA CHAKRAPANI IYER— 


Prats TIFF—HisFORDENT. 
, Trust, construction of—Charitable trusts, creation of 
—Exaecutory trusts, doctrine of, whether applicable, 


Roo 


A written agreement between two persons stated, 
“Bs, 800 with balance of interest which has been 
allotted for dwadeshi charity shall be allotted for 
‘that charity and a dharmasanam executed,” and 
again, "the sum shall not remain with both of us 
‘but we shall abide by the advice of mediators and 
conduct the charity.” In a suit to enforce the 

- agreement as a trust:— 
. Held, that no trust was created yet and that thera 
was nothing more than an agreement between the 
‘parties to allot the money by a proper deed of 
trust to be executed hereafter. |р. 845; col. 1.] 

The doctrine of executory trusts is applicable to 
‘eases of trusts created for valuable consideration, 
‘aad has no application to charitable trust where 
the beneficiaries are purely volunteers. ip. 845, 
oly 2. 

7 ЕМ the Trusts Act does not apply to charities 
and no formalities are required by law to create it, 
still where it is intended to create a trast with 
reference to a particular property it is necessary 
that the language used should be clear enough to 
show a definite intention to create a trust by it 
and it should amount to a declaration which is or 
сап be construed to be imperative. Where there 
has been а completed dedication, the fact that the 
. details of the trust have not been settled by the 
dedicator will not affect the validity of the dedica- 


tion, Ср. 846, col. 1.] 


' Seeond appeal against в deeree of the 
Distriot Ocurt, Madura, in Appeal Suit No. 21 
of 1920, prerented against в deeree of the 
Court of the First Additional Dietriot Muneif, 
Madura, in Original Suit No, 134 of 1919 
(Original Suit Nc. 386 of 1918 on the file of 
the Court of the Prinsipal Distriot Munsif, 
Madura), 

FAOTS appena? from the judgment, 

Mr. К. S. Jayarama Atyar, for the Appel- 
lant.— ТЬе deeree of the Distriot Court direet. 
ing spesifie performanse by creation of a trust- 
deed is wrong, The suit was not for spesifis 
performanse but was framed ав one to:enforse 
а trust. The trust nob having been found 
to havé been sreated, the suit should have 
been dismissed. No amendment of the plaint 
was asked in the earlier stages of the suit, 

е 


To allow the amendment would be to alter 
the nature of the suit, The resital in 
Exhibit A is that a dharmasesanam was to 
‘be exeouted and the parties were to take the 
advise of mediators. The trust might or 
might not some into being. The parties 
might abandon tke proposal by mutual eon. 
tent. There is no trust impressed on the 
fund. There must be a definite deolaration 
constituting the dediaation whioh is absent in 
tho present саве, Manohar Ganesh Tambekar 
v. Lakhmiram Govindram (1), Bhuggobutty 
Prosonno Len y. Gooroo Frozonno Sen (2), 
Warriner v. Rogers (3), Richards v. Delbridge 
(4). The whole of the Rs, 300, belonged to 
defendant and tkere was no consideration for 
the agreement, 

Mr. K. V. Besha Atyangar, for the Respond. 
ent.—There is а definite allotment to eharity ` 
in Exhibit A anda trust has been ereated. 
Being a eharitable trust no definite. form of 
language is necessary to oreste it. 

In ару event there is an agreement to 
ereate a trust and tho doetrine of ‘exeeutory 
trusts applies, The details may. be wanting 
but tkere is a dedioation. The Court sould 
supply the cefest and settle tho details 
itreif. As tbere is an enforeonblo eontraot id 
Exbibit 4, the Court had power to direst 
epecifis rerfcrmsnee, ; 

JUDGMENT, 

©шткгр, J.— I agree with the judgment 
which my learned brother is abont to deliver 
ага heve nothing to add. 

Ккієвман, J.—The first question we havd 
to decide in this second appeal is whether a 
trust has keen created Гу the parties with 
reference tothe Rs ЗСО and interest dealt 
with in Exhibit A. The lower Courts have 
held that ro trost was ereated but the 
respondent’s Vakil has tried to support the 
deeree of the lower Appellate Court by argu- 
irg that in reality в trust was ereated, M. 

The question has to be deeided entirely on 
the wording of Exhibit A, the agreement 
between the parties, for there is no other 
evidenee bearing on it. That doeument cays 
in one portion of it "Rs. 200 with balanee of 
interest which has been allotted fcr dwadest 


(1) 12 B. 247; 12 Ind, Jur. 887; 6 Ind. Deo. (м, s.) , 
655. g 

(2) 25 C. 117; 13 Ind. Dec. (м. s.) 76. 

(8) (1873) 16 Eq. 840 at p. 848; 42 L. J. Oh. 581; 
28 L. T, 868; 21 W. R. 766, 

(4) (1874) 18 Eq. 11 at p. 1^; 48 L J, Ch, 469; 22 
W, В. 584. Р í 
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sharity ont of the balanee still due, shall bo 
allotted for that charity and a dharmasasanam 
be exesuted," and again in another part "the 
sum of Hs, 300 with balansa of interest 
relating to the said eharity shall not remain 


with both of us but we shall abide by the. 


advise of mediators and condust the charity." 
It seems to me that the lower Oourts are 
right in holding thatthe parties sontemplated 
taking the advice of mediators in settling tha 
details of the trust they desired to create and 
embodying those terms in & dharmasasanam 
or formal deed of trust before the trust was 
to be taken as created. The language of 


Exhibit A in ssying "sball be allotted and n. 


dharmasasanam be executed" seems elearly 
to point to a rust to be ereated in the future 
by a proper deed. No dcubt Exhibit А urea 
‘the exprersion “which has been allotted” 
with referenee to the Rs. 3CO but that must 
be read with what follows, and I tbink.it only 
means “whish we have agreed to allot.” In 


my opinion, Exhibit A only evidences an’ 
agreement between the plaintiff and the 


defendant, to’ во allot the money by a proper 
deed of trust to be executed thereafter, and 
ав no suth deed has yet beenexeeuted, the 


matter has not passed beyond the stage of. 
agreement into the stage of в completed trust; 


or dedieation to charity. If the monoy had 
already been dedicated to sharity, it would 
not be open to the parties to revoke that 


dedieation or resile from the arrangement,, 
But I think in the present ease there are no 


words in Exhibit A toshow that that position 
has been reached, for I eonsider that under 


it, it will still be open to the plaintiff and the 


defendant jointly to abandon their egreemont 
if they so desire and to take the money 
themselves. Plaintiff or defendant perhaps 


gould not by himself give up the arrangement. 


against the wishes of the other bot they 
could, I think, by mutual sonsent do во. 


There is no trast impressed on the money yet, . 


nor haye any rights been created in any of 
the intended benefisiariez, the Brahmins, who 
are to be fed on dwades: days, to insist on the 
trust being carried out. In faot it seems to 
me that the parties have not parted with the 
nwnership of the money. They have only 
agreed to do so in the future, 

16 is truvo that the sharity eontemplated is 
a forin of publie sharity and the Indian 
Trusts Ast does not apply to it and sonse- 
quently:.no formalities. are required by law 


fo oreate it, бөө Manohar Ganesk Tambekar 
v. Lakhmirom Govindram (1) and" Bhug- 
gobutty Prosonno Sen v, Gooroo 'rosonno Sen (2). 
Nevertheless to sreate a trust with reforence 
to a particular property it is пововвагу that 
language used should be elear enough to 
shos a definite intention to create a trust by 
it and it shonld amount to a declaration 
whieh is or can be construed to bo imperative. 
See Halsbury's Laws of England, Volume 
XXVIII, page 12, paragraph 17. It is further 
nesessary that the rights of the author of the 
trust in the property should have been parted 
with for the benefit of the beneficiary, 
Viae. Chaneellor Baaon observes in Warriner 
v. Rogers (8), that "the one thing neces- 
sary to give validity to a declaration of a 
trusb— tho indispensable thing—I take to 
be, that the donor, or grantor, or what. 
ever he may be aalled, should have 
absolutely parted with that interest whioh 
had been his up to the time of the de» 
slaration, should have effestually shanged 
his right in that respest and put the property 
out of his rower, at least in the way of 
interest.” This paseage із quoted with 
approval by Sir G. Jessel, M. R., іп the ease 
of Richards v, Delbridge (4), Applying the 
above tests to the present ease, I think it ia 
slear no trust has been oreated. 

It is further argued for the respondent 
that even though an exesuted or completed 


. trust may поб exist in the ease, there is 


nevertheless an exesutory trust here, besause 
there is а sontraat to ereate a trust whish is 
speeifisally snforseable between the parties, 
Defendant urges in answer that there was 
really no sonsideration for the agreement 
embodied in Exhibit A, as the whole of the 
money denlt with in it really belonged to him. 
It is not nesessary to deoide this point, for 
even assuming that there is а valid and en- 
forcaable sontrast between the parties, the 
dootrins of exeentory trusts does not apply, 
In oases of contrast, that dootrine is appli. 
sable only in oases like marriage settlements 
where there is a contrast based on valuable 
consideration for the creation of a trust of 
whieh spesifis performanee ean be ordered at 
the instance of the benefisiary.* Sea Under. 
bili on Trusts, page 14. No authority has 
baen sifed to show that it applies to eases of 
sharitable trusts where the benefisiariss*are 
purely volunteers as in the present вазе. 

It was also ‘argued that ones there isa 
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dedieation to a sharify, the faot that the 
details Sf the trast are not settled by the 
dedisator will not affest the validity of the 
dedication, - In such eases the defeat will be 
aured by the Court in some oases and by the 
Crown in others. See Tudor on Charities and 
Mortmain, 4th Edition, Ohapter VII, But 
the fandamental thing required to support 
the contention is a sompleted dediestion: 
a mere intention to dedisate in future 
is insuffixient as it has no legal effset. 
In the present cage, as І hold that there 
was no gift. ог dedieation to charity, the 
argument beeomes irrelevant. 

From the abcva diseussion it follows 
that the plaintiff was not entitled to any 
dealaration regarding any trust, for no trust 
exists, It is then argued that Exhibit A əvi- 
denaes a apesifisally enforeeable contract bst- 
ween plaintiff and defendant, and that in this 
suit itself, spasifie performanss should Ъз 
dirested by the exesution of a formal trust. 
deed. after the details for the sondust of 
the charity are settled by а punchayat as 
sontemplated by Exhibit A, or failing, that 


by tke .Court itself. This is what the 
lower Appellate Court has ordered, but 
I think that  eourse is not justifiable. 


There is .no prayer in the plaint for any 
sueh relief and without an amendment of 
the plaint and a re-trial of the snit, sueh 
relief eannot be given 
ing the defendant, То grant 
amendment will entirely alter the nature 
of the suit, In these siranmstanoes I eon- 
sider that it.is not proper to allow an 
amendment of the plaint at this late stage 
of the case. The District Munsif dismissed 
the plaintifi’s suit on the very ground 
that his remedy was to sue for вревібе 
performances and yet plaintiff made no 
applieation foy amendment till now. The 
plaintiff, I think, should be left to enforee 
his remedy, if any, іп а separate suit if 
80 advised, 

In the absénee of а truat the plaintiff's 
suit besed solely on the existenee of one 
must fail. I would, therefore, 
seeond appeal and reverse the desree of 
the District Judge and restore that of the 
- Mansit with eosts hers aud in the lower 
Appellate Court, 

: MP 


US HB. A p:al allowed, 


without  prejudia-' 
eush ап. 
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OALOUTTA HIGH COURT, 
APPEAL FROM Ostatxan Ресвев 
No. 77 or 1920, 

April 12, 192), 

Present: ~Justise Sir Asutosh Mookerjee, Кт., 
and Mr. Justise Buskland, 
BARODA PROSAD DRY, 

Osaismax, SERAMPORE MUNICIPALITY 

—ÜLAIMANT— APPELLANT 
versus 
Tar SEORETARY or STATE 
rog INDIA rx COUNOIL— 


RESPONDENT, 

Land Acquisition Act (Ioj 1894), s. 28, cls. (8), (4) 
—Assessment of compensation—Special usefulness of 
land to be taken into consideration — Principle of 
reinstatement, 


Per Mookerjee, J.— The assessment of the value 
of a land compulsorily acquired, regardless of the. 
user for which it is specially fitted, cannot lead 
to an adequate award of compensation for the loss 
sustained by the owner. The special adaptability 
of the land acquired cannot accordingly be 
altogether ignored in the determination of its market. 
value, [р 847, col. 2.] 


Where land is compulsorily acquired, the fact that 
it has peculiar natural advantages for a particular 
purpose is an element for consideration in the 
assessment of compensation, apart from any special 
value created or enhanced by the scheme of the 
acquisition, [p. 847, col. 2.] 


Where a sum awarded to an owner of land сот. 
pulsorily acquired under the Land Acquisition Act 
1s not sufficient to re-place the premises or land 
taken, by premises orlaud which would be to him 
of the same valus, the compensation awarded is 
inadequate in view of the principle of re-instatement, 
‚[р 848, col. 2.] 

Per Buckland, J.—Where land is used for a special 
purpose in conjunction with other lands-of its owner 
which are injuriously affected by its acquisition, 
and where it is established that the owner will 
be compelled by law to provide himself with 
other land capable of being adapted in such a way 
as to restore to his land injuriously affected its former 
usefulness, one measure of the damage sustained by 
the acquisition injuriously affecting the other prop- 
erty is tha difference between the sum awarded 
for the land acquired and the cost to the owner of 
providing himself with other land to be usedin a 
manner similar to that in which the land acquired: 
was used plus the cost of adapting it to such use, 

[p. 849, col. 2; p. 850, col. 1.3 


Appeal "against a desree of the Subor- 
dinate Judge, First Court, Hooghly, dated the 
lst of Marsh: 1925. i 
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JUDGMENT, 
Моокевјғв, J.—This appeal is direoted 

against an award made under the Land Aa- 
quisition Aet in respect of a piese of land in the 
town of Serampore acquired by the Govern- 
ment for the residence of the Assistant Super- 
intendent of Police. The land eovera an area 
of 1 ccttah 2 chaitack 40 square feet (that is 
опе, fiftieth of an aere) and at tha time of 
aequisition was used ‘by the Serampore 
Municipality as a publis drain for the dissharge 
of water from tho losality into the river 
Hooghly. The Oollestor.made an award for 
Rs. 407.4.8, that is, Rs, 354-2-8 as the value 
of.the land and Ri. 53 2.0 as the . statutory 
‘allowanse. In the statement of grounds on 
whish the amount of compensation was 
determined, it was stated that "the land had 
been valued at Rs, 300 per cottah, that 
ig, at the same rate as the adjoining land, in- 
asmuoh as the drain: was shallow.” The 
Chairmen of. tbe Munisipality objested 
to the award às inadequate and olaimed the 
eosts for the conatruation of two culverts over 
anew drain whish would have £o be eonstrust- 
ed in place of the drain acquired which was an 
, important outfall. The Municipality also 
objested that as the drain in question, whish 
had existed since a long time, was one of the 
‘main outlets for the dissharge of water of an 
: important area, and as it would be extremely 
diffisult to make satisfactory arrangements 
«for drainage of the plese if the drain was 
elosed, the asquisition should not have been 
sanetioned upon publis grounds of sanitation. 
The Municipality further urged that a proper 
diversion drain for the drainage of the plaee 
would aost mush moze than the amount 
awarded as the market value of the land. 
They also pointed out that.the aost of th». 
two big oulverts at both ends of the drain 
had not been taken into aacount in the award, 
though the eulverts wonld besome useless in 
the absense of the drain. The Land As- 
quisition Judge held that the amount award- 
ed was adequate and dismissed the slaim 
with costs. The Municipality . has now 
appealed to this Court and has valued the 
appeal at Hs. 500. In my opinion, it ia 
manifest that the award mage. by the 
Oollestor ard eonfirmed by the Judge is 
inadequate, 

. Olause З of sestion 23 of tha-Land Ав. 
aquisition Aat provides that in determining 
he amount of sompeniatioa-to be awarded 


‘tbat if has 


for land acquired, the Court shall take into 
consideration the damage sustained by the 
person interested by reason of severing suoh 
land from his other land. The fourth elause 
similarly makes it obligatory upon the Court 
to take into sonsideration the damage sustain- 
ed by the person interested by reason of the 
acquisition injuriously affeeting his other 
property. . There san be no room for ecn- 
troversy that the result of the stoppage of 
the public drain (the immediate snbjest- 
matter of the asquisition) would be, not only 
to render valueless the two eulverts at its 
own ends, but also to stop the drainage of the 
adjoining land (for whish the Municipality 
was under statutory obligation to make suit- 
able provision) and thereby to depresiate its 
value. Oonsequently the assessment of the 
value of the land, regardless of the user for 
whioh it is speeially fitted, sannot lead to 
an adequate award’ of sompensation for 
the loss sustained by the owner. The special’ 
adaptability of the lend aequired sannot 
aacordingly be ‘altogether ignored in the 
determination of its market.value, Thus, 
where land was aoequired whieh had been 
bought by the owner for the purpose of build. 
ing a sehool, and there was no other snitable 
land available in the neighbourhood, 
it was held that this must be taken into 
sonsideration, even though no stepa had been 
taken towards eatrying out the projest; 
Bailey v. Isle of Thanet Light Railways 
Oo, (1). The same tósuli was reached on 
the basis of a special elauce in a Private 
Ast of Parliament empowering a Railway 
Üompany to’ acquire land in School Board 
for London v. South-Eastern Railway Qo, 
(2). It bas also been held that where 
land is eompulsorily arquired, the -faot 
pasuliar natural advantages 
for a partieular purpose is an elefaent for 
consideration in the assessment of sompen. 
sation, apart from апу spesial valus sreated 
or enbansed by the scheme of the soguisition ; 
Gough and Aspatria Silloth and District Joint 
Water Board, In re (3). Reterense may in 
this eonnestion be made to the judgments of 
Grove and Stephen, JJ. in Ossalinshy (Countess) 


(1) (1800) i Q. В. 722; 69 L, J. Q. B. 412; 82 LT, 
718; 48 W. В. 569. — ° 
(2) (1887) 8 T. L. R. 710, 
(81 (1904) 1 К. B. 417 731, J. К.В. 223; 90 L, T, 
43, 02 W, В, 652, £8 1, P, 229, 20 Т.І. Б, 179. 
е 
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v. Qorzorattonof Manchester (4) wheretheowner 
of "land adjoining a lake was held entitled 
to compensation on the basis of its speeial 
adaptability for the purpose of a reservoir; 
see also the judgments of Bramwoll, Brett and 
Cotton, L. JJ. Riddell у, New Qastle and Gate- 
shead. Waterworks Оо, (5) and contrast the 
desision in Holt v. Gas Light & Ooke Oo. (6) 
with that in Werntcke v. Secretary of State (7). 

That the compensation awarded is inade- 
quate also beeomes obvious if wo invoke 
the aid of an important  prineiple whioh 
has been felicitously, though perhaps not 
aesurately, salled the principle of reinstate- 
ment. There are sases where the inoome 
derived or probably to be derived from 
land does not constitute а fair basis in 
aseetsing the value to the owner; in such 
gases, the prinsiple of reinstatement is 
applied. This prineipla is that the owner 
eannot be placed in as favourable а position 
as he was in before the exercise of eom. 
puleory powers, unless such а sum is as- 
sessed s5 wil enable him to replase the 
premises or lands taken, by premises ог 
lands whioh would be to him cf the same 
value. Lt is not possible to giva an tx. 
haustive eatalogue of all eases to  whish 
the prinsiple of reinstatement has been or 
вап be made applicable. But the principle 
may be called in eid when the land is 
used for some partieular purpose, generally 
not of a sommeroial nature, such as Chur: 
shes, Sehools, Hospitale, publio parke, 
houses of an exceptional oharaster and 
premises in whieh the business san only 
be earried on under special conditions or 
by meana of special licenses, Reference 
may be made, for illustra$ion of the prin- 


siple, to the deaision of the House of 
Lords in Metropolitan Ry. Oo., v. Vurrow (5); 


see also ёе opinion of Lord Shand in Oor- 
poration of Edinburgh v. North British Ry, Oo. 
(9) where the ‘applicability of the dootrine 
was restrieted to eases in whieh land for 
reinstateihent is available or ean be ob- 


(4) (1883) 2 Hudson on Comp. 1646; Browne & 


Allan on Comp, 659. 
(5) (1879) Browne & Allan on Comp, 672 at p. 678; 
t 


1. T, 44%. 
(6) (1872) 7 Q. B. 728; 41 L. J. Q. B, 851; 27 L. T. 
2 


442. 
e (7)2 Ind. Cas. 562; 18 О. W. №, 1046 at p. 1060. 
(8) (1884) 2 Hudson on Comp. 1621. 
. 49) (1892) 2 Hudson on Comp. 1530; Browne & 
Allan on Comp, 636. 
. 


tained on reasonable terms and conscquent]y 
the attempt to extend the principle to the 
ease of acquisition of a portion ofa publis 
graden proved unsueoossfnl. 

There is thus no esespe from the son. 
elusion that the sompensation awarded in 
the present sase ie inadequate, whether we 
consider the value of the land from the 
point of view of its special! adaptability as a 
publie drain, or whether we take into aceount 
the damage’ sustained by reason of severance 
or 3ojurious affestion, or whether we treat the 
matter as governed by the  prineiple 
of reinstatement. Thera san further be 
no doubt, from the materials on the resord, 
that the sum of Rs, 500 alaimed as 
additionel compensation sonstituted а very 
modest demand. We must express our 
regret, equally with our surprise, that a . 
just elaim of this deseription should hava 
been strenuonsly opposed on behalf of tha 
Seerstary of State and that the time of 
publia cffeere of all grades sbould haya 
been wasted beaause of an endeavour to 
resist а elaim whish was really unanswer- 
able, 

The result is that this appeal is allowed 
and the sompénsation payable to the Claim. 
ant is increased by Rs. 500, The appel- 
lant will be entitled to sosta both here ' 
and in the Court below. We assess the. 
heaving fee in this Court at five gold mohurs,, 
` Воскгднр, J.—I agree that this appeal 
should be allowed and the sompensation 
inereased by the sum  elaimed. The in: 
tention of clause 23 of the Land Asqui. 
sition Ast, taken as a whole, ia to provide 
а somplete indemnity to @ person whose 
land is eom»ulsorily acquired. The sub. 
elauzos give effect to this prinsiple by 
enumerating the heads under whieh оош. 
pensation may be awarded. This casa 
presents features whioh tend to obseure 
the applisation of the section. The actual 
land &oquired itself is of very little value. 
In fast to any person other than the 
appellant Munisipslity or to the owners 
of the adjoining plots of land it would һа 
useless and of no value at all. To the 
present owner, ñ, o. the (Government, and 
to the appellant Municipality 16 has a value 
in excess of its value as а mere piesa of 
land; to the former by reason of the use 
to whieh it wil be pot in sonjunea- 
tion with the adjoining plots, whioh 
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we are informed’ have also been acquired, and 
tothe latter by reason of the use to whieh 
it has been put in sonnestion with its drainage 
ssheme, Any enhansed value, whieh it may 
have by reason of the use to whieh it will be 
put after acquisition must, of sourse, be ignored. 
Bat it follows from the statement of its 
value, to „һе appellant Munieipality, that 
if the appellant Municipality is deprived of 
the land by compulsory acquisition, it losea 
something over and above the astual value: of 
the land asquired. 16.із the. duty of the 

‚ Oourt to enquire what it ia that the appellant 
Munieipality so loses, whether euch loss is of 
the nature of any ' one'or more of the items 
pf damage required by the sub.elauses of 
gestion, 23 of the Act to е. вопвіегеї, whether 
it is eapable of assessment in terms of monetary 
02m pensation, and if so, at what sum eompensa- 
кон should be assessed, 

"ТӨ appellant Municipality uses the drain 
on‘ this land to conduet and dissbarge water 
flowing -into it from other drains, the whole 
formitg part of ita drainage scheme. ‘Of 
sush: bensfit аз it obtains from this use of the ` 
‘land it will be deprived. It will bava to make 
other arrangements ёо eollest and discharge 

' tho Wüter from the draine with which this . 
'idràín bas been connested whioh otherwise 
‘would: eease to serve as drains, It is 
manifestly impossible .for the appellant 
:Manioipality to adopt tha sontention, which, 
меге its undertaking of a private and som- 
‘,mereial nature, might possibly be open to it, 
.though with what measure of sneoess is 
problematisal and dependent upon sonsidera- 
tions foreign to this oase, that, deprivei 
„of this outlet its entire enterprise is rendered . 


useless, and that, therefore, it requires to be' 


sompensated acsordingly. But the fast that,- 


, owing to its being а Muniaipality with - duties - 
, required of it by Statute . and, not а trading: 


. воповгр, the appellant eannot adopt any sueh 


, attitude does not deny the applieation of- 


' the principles sontained i in sub-olauses. 3 and 
4 of sestion 23 ofthe Act, 
А B elaim ean be justified, aesording to these 
prinoiples must be decided upon a eonsidera- 
, tion of the position at the time when the 
acquisition takes place, that is, when the 
, slaimant is deprived of his land, An instanse, 
where sompensation was allowed for damage 
и eaused ' ‘by severing or. otherwise injuriously: 
f affeating” where neither the land asquired nor 
the land injuriously affested were a soureo of 


54 


Whether or not’ 


profit to the claimant is to be found in Holt v. 
Gas Light 4 Ooke Oo. (6) whieh wasa gase of 
arifis range. Owing to the defendant Company 
asquiring the land behind the butte, the range 
besame unsafe and had to be elosed. The 
plaintiffa were held to be entitled to oómpensa- 
tion. The following passage from the judg- 
ment of Blaekburn, J., lays. down the prineiple 
in very elearlanguage: — f aannot seo, however, 
when the two are ossupied together for в 
sommon purpose, and the possession of both is 
‚ essential for that purpose, why &ny person who 
' has lost the benefit of the part taken away 
should not be sompensated; and, as I have asid, 
"the words of the Ast are'quite wide enough to 
“gover it, the damage not exactly arising from 
'severanee, but even if not, at all events so 
,muoh ejusdem generis an to some within the 
“general words whieh follow." It is quite 
immaterial that in the Indian Ac} the eovering 
` words are to be found in two sub-sestions, 
In my judgment the appellant Municipality 
i8 entitlsd to eompensation undér olanses 3 
and 4 of sestion 28. The quantum of damages 
is another matter. As I. have  indieated 
already, whata elaimant may or ean or will 
by Statute or otherwise be. eompelled to do to 
remedy his position anditoirestore to himself 
‘ the benefits of whieh he has’ been’ deprived 
other than the benefit of ownership of the 
land itself is'not& matter to be considered 
in determining the. application of seetion 23, 
but may bs, and in this ease is material to be 
considered in determining ` whether tha 
damage is sapable of assessment and at what 
amount it should be assessed, In eases whera 
the elaimant does not trade, one obvious 
.method of agsessing damages is not open to 
the Court, Bat ina ease such as this, where 
land is used for a spesial purpose in sonjuns- 
tion with other lands of its owner whish are 
injuriously . affested by its asquieition, and 
where it is established that tBe owner will 
„фе «compelled by. law to provide himself 
“with other land rh of being adapted 
in suóh a way аз restore’ to his 
land’ injuriously itu its former 
usefulness, one measure of the- damage 
sustained by the asquisition injuriously 
affesting the other proóperty'is the differensea 
between the sum awarded for the land 
acquired and the sost to the owner of 
providing . himself . with other land -to ba 
used in а manner similar to that in whieh'the 
land' acquired’ .was used, plug tbe eost of 
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adapting 16 to sush nse. Applying this to 
the present eireumstanees, the appellant 
Munieipality is unquestionably entitled 
to reseive the extremely moderate sum 
slaiméd, , 

I entirely вопоог in what my learred 
brother, Mr. Justice Mookerjee, has said with 
regard to the propriety of sontesting this 
alaim. “It does not appear that this was done 
on aseount of any prineiple involved, nor is 
it the ease ofan exaggerated olaim by а 
‘grasping landowner. From first to last the 
total time of the offisers of Government, both 
‘exesntive and judicial, whieh has been oseu- 
' pied in dealing with it must have been out of 
all proportion to the amount at stake whish, 
if eoneeded in the first instanae, would have 
made but à вошрагабітеју trifling addi- 
tion to the sapital outlay on the residenee 
required for the Assistant Superintendent of 
Poliee. 


J. P. &, В, М, Appeal allowed. 


NAGPUR JUDICIAL. COMMISSIONER'S 
‘COURT, 
Бьсонр Civi, Аррвдт, No. 35 or 1921, 
January 5, 1922. 
Present :—Mr, Hallifax, A, J. О. 
AMOLAKSAO— DzrzsDAwT No, I~ 
APPELLANT 


versus 

MAHIPATRAO AND OrHERS—PLAINTIFFR 

— DEFENDANTS Nos. 2.9 —— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 8. 11, Eup, IV, 
Sch. IIT, para. 11—- Adjournment granted by First Court 
—Powers of Second Appellate Court to interfere—Attach- 
ment before judgment— Dismissal of first emecution 
application—Transfer of Property. Act (ТҮ of 1882), s. 
55 (6; (bj—"Charge," when created—8., 52, appli- 
cability to involuntary sales—“Court,” meaning of 
—Judgment-debtor agreeing to sell property—Charge 
forbidden by para. 11, whether created. 

The granting of an adjournment on an application 
of a defenda for the purpose of enabling him to go 


into the witness-box and of procuring the evidence of 


other witnesses is a matter in the discretion of the 
First Court, and nob in that of an Appellate Court still 
Jens a that of a Court of a Second Appeal, Lp. 860, 
col. 2, . 

An attachment before judgment does not enure 
beyond the dismissal of the first application of 
execution made after the passing of the decree, - fp. 


86), col. 1.] 
Mukunda, €8 Ind, Cas, 712; 17 N, L, В. 


Ganpati v, 
12!; followed, · - 
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A charge to which a buyer-is entitled under 
section 55 (6) (b'of the Transfer of Property Ac 
can be secured by him under a decree declaring that 
he is so entitled, 16 does uot come into existence at 
the time of the agreement to` sell or acceptance о 
the price. [p. 851, col, 1.] . 

A judgment-debtor by contracting to sell a 
property which is in the hands of the Colleotor does 
not charge the property in a manner forbidden by 
paragraph 1} of the Third Schedule of the Civil Pxo- 
cedure Code. [p. 851, ёо]. 2.] Я 

Section 62 of the Transfer of Property Act applies 
equally to voluntary and involuntary transfers. tp. 

851, col. 2.] 

Jogeshwar v. Moti, 66 Ind Cas. 631, followed. 

The Court to which the concluding portion of 
section 52 of the Transfer of Property Act 
refers is the Oourt in which the suit or pro- 
ceeding mentioned earlier in the section is being 
actively pursued and that Court only when it is 
engaged in that suit or proceeding. [p. 851, col. 2. f 

Jn a suit for the specific performance of a 


. contract it is open to the defendant to plead that 


the agreement is void on certain grounds, and if he. 
fails to take up that plea, he or any other person 
claiming under him and litigating under the same 
title is debarred by Explanation IV of section 11 of 
the Civil Procedure Code from taking up that plea, 
[р. 862 col, 1.] 


Appeal against the dearee of the Distrist 
Judge, Nagpur, dated the 25th of Ostober 
1920, in Civil Appeal No. 72 of 1520, 


Dr. Н. S. Gour and Messrs, W., В, 


: Purantk and V. V, Ohitale, for the Appellant. 


Messrs. G, L. Subhedar and К, P, Vaidya, 
for the Respondents. 


vl 


JUDGMENT.—AÀs the learned District 
Judge has remarked in his judgment, there is 
no eubstance in the sppellani’s sontention 
that he ought to have been given another ad- 
journment in the First Court for the purposes 
of going into the witness-box himself and of 
proeuring the attendance of other witnesses, 
Having examined the order sheet, I am 
distinetly of opinion that the learned Sub. 
ordinate Jndge would have been wrong if he 
had granted. this eoncession, but in any ease 
this is a matter in the digeretion of the 
First Court, not in that of an Appellate Conrt 
and stil less in that of a Court of seeond 
appeal In this Court the learned Counsel 
for the appellant has taken fresh ground, 
and urges that the rale- to the plaintiff was 
void against his elaim under seetion 64 of the 
Qivil Prosedure Code. This'is based on an 
insomplete examination of thsfaots and'a 
mistaken notion~that the first attachment in 
1912 by Birbal, in exeeution of whose 
decree the property was eventually sold, 
subsisted till the sale in 1916, AR 
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2. The astual fasts are these, Birbal gat it till a deeras declares that he has 


first attdshed the property before judgment 
оп the 27th of Augast1912, After obtain. 
ing a deeree he presented an ` applisation 
for exesntion whieh was dismissed . in 
default of appearanes on the 6th of July 
1914. The agreement to sell tho prop- 
erty .to the plaiatif was made on the 
5th of September 1913, that is to say, 
before the dismissal of `the application 
for exeontion and while the attashment was 
still subsisting, Later, Birbal presented 
а sesond applisation for the execution of the 
desres which resulted eventually in the 
sale of the property to the plaintiff on the 
12th .of April 1916. 1а the fase of my 
own resently published judgment in Ganpati 
v..Mukunda (1) it cannot be urged that 
Birbal's first attashment enured bayond the 
dismissal of his first applisation for exeeution 
in 1914. Tha transfer was, therefore, not 
made during the sontinuanse of. the attash. 
ment under which Birbal’s elaim was 
enforsed by tho sale in. 1916, and sestion 
64 has not application to the oase. | 

3, The learned Counsel then fell bask on 
the position that, at tha time of the esn- 
tract for sale, the property was in the hands 
of the Collestor, though not under Birbal’s 
deoree, and that, by that soutrast to sell, ths 
judgment-debtor eharged the property ina 
manner forbidden by- paragrah ‘11 of the 
Third Schedulé of the Civil! Prósedure Oode, 
Tae learned Distries Judge has hald that 
the judgment.debtor did not charge thea 
property by agreeing to ‘sell it or assepting 
the purehase-money but that the charge 
arose by operation of the law ont of that 
transastion and,therefore, the paragraph sited 
does uot apply to the .ease, 
` farther and say that the charge did not 
‘even arise direetly ont of · that eontraet, 
Sestion 55 (6) (b) ofthe Transfer of Prop. 
erty Ast says that, in the oirsumstanses of 
this ease, the buyer is ' entitled to a charge.” 
Bat he san'only get the charge to whieh he 
is .entitled under a deeree deslaring that he 
їз. so entitled, for whieh he may never ask, 
The .eharge does not some into existense 
at the time of the agreement or asseptansa 
of the prise.. Indeed, the -buyer ia not even 
entitled to it till there is default in somplet. 


Я 


І would go 


ing the. sale. Even then he does not. 


(1). 68 Ind, Cas, 712, 17 N, L. R, :21, 


it. It is till then an iushoate right, similat to 
the inshoate right to foreelosure or sale whieh 
в mortgagee is ' entitled to” get but does 
not hold, between ths maturity of the 
mortgage-debt and the dosree in the 
mortgage-anit. The asseptanse of the money 
by the judgment-debtor seams to me similar 
to the refusal of an absolate ossupansy tenant 
to рву any rent while his holding is in tha 
handa of a Oolleotor, After obtaining a 
deeres for the rent the landlord would 
hava a schargs on tha property but it 
suld hardly bo said that the tenant had 
sharged his ргорвгіу in the manner he is 
made inaompetent to do by paragraph 11 of 
the Third Soehedale of the Civil Prosedura 
Code. 

4, The lower Appellate Court has also 
held that tha sale to the appellant is vitiated 
by the dostrine of lis pendsns, His learned 
Counsel contends that that dootrine ваппоб 
apply to an involuntary sale by а Civil 


Court, and further that the sale to him | 


was under the authority of the attaching 
Oourt. That sestion 52 of the Transfer of 
Property Ast applies equally to voluntary 
and involuntary transfers waa the unanimous 
opinion of a Fali Bansh of this Oourt’ia 
Jogeshwar. v. Mott (2) (Sesopd Appeal No. 
218 of. 1919) and I sse no resson t» differ 
from that opinion. .Dhobley, А, Ј. О, was 
of: opinion that а transfer by foreslosure 
under a mortgage did not taka plaas at the 
time of foreslosure bubat the time of the 
mortgage, bat hs agreed with the rast of 
the Baneh in thinking that section 52 did 
apply to a transfer made during a suit, 
even if that transfer was made by a Court in 
execution of a desree. The suggestion in the 
latter part of the plea just mentioned that the 
Court бо whieh the soneluding ,words of 
gestion 52 refer is any Oourt hardly raquiras 
refutation. It вап. only bs the partieular 
Court in whieh the suit or prosseding men. 
tioned sarliar in the sestion is baifg astivaly 
prosesuted, snd that Court only when itis 
engaged in that suit or proaeeding. ; 
5. Tha deeres of the lower Appallata 
Osart вап also be supported on another 
ground whish was rejested by that Cour, the 
prinsipla of re: judicata. When the plaintiff 
sued the juigmoent-dabtor for spesifis pom 


(2) 08 Ind, Cos. 631. 
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formanes of the eontrast to sell, it was open 
to%he latter to plead that the agreement was 
void because the property was under 
attaehment or in the hands of the Colleetor 
atthe time. Explanation 1V of section 11 of 
the Civil Prosedure Code #11] bar him from 
taking that plea in this subsequent suit, and 
it will equally bar the appellaht:who claims 
under him and is litigating under the same 
title, as was held in Burkur Bam Kishen 
Singh v, Lalji Bam (3) and Kanchan Mandar v. 
Kamala P:osad (4). All the appellant bought 
at tbe anuetion-sale was the "judgment. 
debtor’s title, and from his original title had 
already been dednated at that time the right 
sonferred onthe plaintiff by the deeree of 
the 3latof January 1916, 

6. I do not sonsider it neeorsaiy or 
possible to dieoucs any question of estoppel. 
In the appellani’s written statement in the 
First Court, whish exterds to three pages of 
type-written matter, I ean find only ore 
mention of estoppel. At the end of paragraph 
6, whieh really scnsists of three separate 
paragraphs and alone oeeupies nearly a 
page, these’ words coeur : “They are further 
éstopped from setting up their prior agree- 
ment as against the defendant auetion. 
purebaser.": The words have по. sonnestion 
that I san discover with anything else in any 
part of the written statement. :Tbere was 

owever an issus framed asking "whether 

laintiff is estopped from setting up his prior 
Sgreement as against the defendant and 
‘whether he is late in doing to," and the 
learned Judge simply held that he was not. 
The blessed word estoppel appears again: in 
the memorandum of grounds of appeal in the 
Jower Appellate Court, but the learned 
Distriet Judge did not diseuss the matter, 
probably beeause he was as unable as I am 
to see where or how any question of estoppel 
arose The appeal fails and is dismissed, 
The appellant mfst рву all the costs, 
PG RD 
І • [Appeal dismissed. 


(8) 130. P. L. R. 1. 
. (4) 29 Ind, Cas, 784; 21 C, L, J, 441. 
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ALLAHABAD HIGH. COURT, 
Secoxp Civit Aperau No. 1046 or 1920. 
` Maroh 20, 1922. 
Frerent; —Mr. Justice Gokul Prasad, 
Thakurain ANAR KUAR AND AKOTHER— 
DEFENDANTS— ÀPPELLANTS 


terius 
POHAP SINGH AND. ANOTHER — PLAIATIFE3-— 
RESPONDENTS. · 
Damages, suit for—Distraint, illegal—Oause of 


action, 

The cause of action for в suit for damages for 
illegal distraint arises on the date of the actual 
loss or damage or at the Jatest when the plaintiff 
comes to know of such logs and not on the date of the 
release of the property from distrains. [p. 858, col. 1.] 

Sesond appeel against a deeree of the 
Distriet Judge, Mainpuri, dated the Eth 
May 1920. 

The Hon'ble Mr. №, P. Asthana, for the 
Appellants. 

Mr. S. М. Mukerji, for the Respondents. 


JUDGMENT,—This appeal arises out of 
a suit for damages -for illegal distraint. 
The, First Court.eame to the sonalusion that 
ihe suit was barred. by time and it also 
found that no‘ damage had been proved. 
As to the seeond issue, his judgment runs 
thus: “There ів no eonvinsing evidence as 
regards the loss of property. The Amin 
and otber witnesses of defendants clearly 
say that the six bigha kachcha lend oan- 
not produee 25 maids of grain, as alleged 
by the plaintiffs. The property distrained is 6 
maunds 20. seers wheat and 8 maunds 9i 
seers of dhusa (vide plaintiff's own statement 
dated 24th April 1919 before the Tahsildar 
of Shikohabad). This és sil] in possession 
of Karimullah with whom it was deposited 
by the Shahna. In my opinion.no damage 
has been proved." 


The plaintiffs went up in appeal ard the 
learned Offisiating Distriet Judge has set 
aside the Assistant Colleetor’s desision on 
both these issues, He proceeds mainly проп 
presumptions and probabilities rather than 
on the evidence on whieh the Assistant 
Oollestor desided the ease. He takes по 
noties in his judgment of the statement 
made by the plaintiff as detailed by the 
Assistant Colleetor. I аш informed that 
the resord of the original ease tried by the 
Tahsildar ‘was before the First Conrt. If 
that was во, it was the duty of the lower 
Appellate Oourt to refer to that record and 
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some to the sonelusion after -t&kini into 
consideration the statement of the: plaintiff 
made on .the 24th of ‘April 1919, The 
learned District Judge was not justified in 
ignoring the statement of the ‘plaintiff on 
whieh the First Court had relied and eoming 
to the sonelusion indepérident of such an 
admission, J, therefore, refer the following 
issue for finding to the Court below :— 

(1) What damage, if any, had: the plaint- 
iffs sustained? 

The Court below ia to take into eonsidera- 
tion any admission of the plaintiff ` sontained 
in his statement of the 24th nf ‘April 1919 
referred to by the Assistant Collestor along 
with the other evidenes on the reðòrd before 
it somes to any desision on the question. 

The lower Appellate Obürt seems to have 


followed a desision of the Board of. Revenue: 


reported in 2 Legal Remembraneer (Revenue 
Series) page 61 in thinking that the eause 
of action for a suit for eompersation for 
illegal distraint arises on the date of the 
release of the property from distraint. This 
view is not, however, the view taken by the 
two Judges of this Ocurt in Dambar Singh 
‚ v. Balwant Singh (1) where it has been held 
that the eause of aetion arises on the date 
of the astusl loss or damage or at the latest 
when the plaintiff comes to know of sueh 
loss, J, therefore, remit а sesond issue also 
to the lower Appellate Court for а elear 
finding : — . 

(2) When did the plaintiffs some to know 
of the loss of the property for whieh théy 
sued for sompentation ? ' 

The lower Appellate Court will submit its 
findings at an early date, No fresh evidence 
on this issue. 

On return of the findings the usual ten 
days will be allowed for filing objestions. 


Ј. Р, Isite vemtited, 


(1) 10 Ind. Сав, 602; 8 A. L, J, 503. 


PRIVY COUNCIL. 
_Appe.t кзом тнв Оерн JUDICIAL Counts.” 
SIONER’§ COURT. 
Desember 9, 1921, 

Present : —Lord Baskmaater, Sir John Edge, 
Mr. Ameer Ali aud Sir Lawrenes 
Jenkins. 

MOHAMMAD SHER KHAN — 

' APPELLANT 
versus 
Raja Seth SWAMI DAYAL — 
RESPONDENT. 


Transfer of Property Act (IV of 1882), ss. 60, 98 
—4Anomalous mortgage—Mortgage for term —Redemp- 
tion—Right io redeem, in certain event excluded by 
contract, effect of—Statute, interpretation of. 


! An anomalous mortgage enabling a mortgagee 
after a lapse of time, and in the abserice of re. 
demption, to enter and take the rents in Hatisfüoc- 
tion of the interest will bo perfectly valid if it 
does not also hinder an existing right to redeem. 
A provision hitidering such an existing right is invalid 
and cannot be given effect to. [p. 856, col. 2.1 : 

A mortgage. for a term provided that, if the 
debt was not ve-paid at the end of the term, the 
mortgagee would be entitled to enter into possession 
of the mortgaged property and continue in such pos- 
session for another period during which the right 
of the mortgagor to redeem was excluded. The 
debt not having been pgid at the end of the term, 
the mortgagee instituted a suit for possession. 
The mortgagor resisted the suit in all the Courts 
unsuccessfully 'and then brought a suit for re- 
demption : 

Held, that Ње mortgagor had, uuder section 60 of 
the Transfert of Property Act, a statutory right to 
redeem atthe end of the term, even if the mort- 
gage was one in which. by section 98 the rights of 
the parties were to be determined by ‘the contract 
between them. [p. 855, col. 1 ] 

The provisions of one eeotion of an Act cannot bo 
used to defen? those of an other unless it is impcs- 
sible to effect reconciliation between them. [p 856, 


col, 2.] 


Consolidated appeals by speeial leave from 
two deerges of tlie Court of the Judieial Com. 
rPissioner, Oudh, reported as 30*Ini. Oas, 
377 and 48 Ind. Oas. 32, affirming two deorees 
of the Court of the Subordinate Judge, Kheri, 


FACTS.—The only question for determi- 
pation in the appeal was whether the 
appellant’a right to redeam was premature, 
having regard to the terms of the mort. 
gage, dated the 9th June 1С08, ° The terms 
cf tho mortgage and the matérial fasts are 
fully set ont in the judgment, 

The Trial Judge and the Judisial бой. 
missioner on sppeal held that the parties 
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were bonnd by the terms of the mort- 
gage and that the’ mortgagor’s suit for 
redemption was premature. Henee the pre- 
sent appeal, 

Mr, Upjohn, K. О., and Mr, Dube, fcr the 
Appellant.—The mortgage is а simple mort. 
gage and not an anomalous mortgage to 
whieh sestion 98 applies. Under. seotion 
60 the appellant had the right to redeem 
at the end of the term, Sueh a statutory 
right cannot be defeated by the sontraet be- 
tween the parties, Lingam Krishna Bhupati v. 
Manya Sultan (Maharaja cf Visianagram) (1). 

- Mr, De Gruyther, K. О. and Mr, Purtkh, for 
tte ‘Respondent.—Seation 98 applies 
and the rights of parties are determined by 
the eontrast. The right to redeem was 
expressly exeluded ard the present suit for 
redemption is slearly premature. 

Mr, Upjohn, К. O., replied, 

JUDGMENT, 

Sig Lawreyce JENEKINS.— These are son- 
solidatad appeals preferred by spesial leave 
of His Majesty in Council from two deorees 
dated the 9th February 1915,* and the 19th 
June 1918 + of the Ocurt of tbe Judicial 
Commissioner of Oudh, whieh affirmed two 
desrees passed by the Sabordinate Judge 
of Kheri on the 7th September 1914, and 
the 17th April 1916, in Suits No, 234 of 
1918 and No. 93 of 1915, 

The question for determination is whether 
Muhammad Sher Khan, the mortgagor and 
appellant in both appeals, has a present 
right on payment of the mortgage money 
io'redeem the mortgaged property. This 
has been desided adversely to him in both 
the lower Courts. 

The mortgage is dated the 9th of June 
1908, and is Exhibit А 36 on tha record. 
The sum of Rs. 82,С00 is reaited ta be due, 
and the mortgagor declares : " Therefore, I . 
. » 4 do*hereby mortgage for five years ” 
the immoveable property there deseribed. 
Then follow the terms, 

Olause laprovides for the payment of in. 
terest half-yearly at the rate of 61 annas 
per agnt, per month, for compound, interest 
in the event of default, and that— 


(1) 10 Ind.” Cas. 272; 15 О. W. №441; 9 M. L. 
T Goi 494; 13 О. І. J. 684; 18.Bom. L. 
` 447; (1911) 3 М. W. N. 429; 21 M, L. J. Bu 
T. 0... 
@ Gee 80 Тай, Сав. 877—[Ed j j 
БС: See 48 Ind, Cas. $2—[Ed.] E 


“This system of payment of interest and 
of sompound interest by six monthly in- 
atalmente ‘will sontinne during the stipn- 
lated period aa well as after that till 
redemption and payment of the entire 
amount.” . 

Clause 2 ia in these terms : — 

“After five years. at the end of Jeth' 
1320 Fasli in the fallow season I shall 
pay at a time and in a lump eum the 
entire prinsipal, interest and sompound i in- 
terest and redeem the mortgaged prop. 
erty.” 

Clause З provides :— 

“That if interest for four six months be’ 
not paid in full or if at the stipulated 
period, ¢,é., after five years, I do not get 
the mortgaged property redeemed on рзу-. 
ment of the entire amount of prinsipal, in- 
terest and compound interest, then in both 
eases the. mortgagee will have the option 
either to take possession of the mortgaged 
property in lieu of the prinsipal for a 
period of twelve years eommensing from 
the date of entering into possession or to 
let his interest and sompound interest run 
as usual, in whish ease I shall not raise 


‘the objestion tô the effest that the mort. 


gages did not take possession in order to 
let his interest assumulate—the mortgagee 
having the option to ehoose one of the two 
alternatives," 

Clause 4 deals with mutation of names. 

Olause 5 is in these terms : — 

“ The mortgagee will remain in розєев- 
sion for twelve years from the date on whioh 
he takes possession of the mortgaged pro- 
perty and the mortgagor will not have the 
right of redemption during the period af 
twelve years,” 

Olause 6 stipulates for the appropriation’ 
of produse .and profits in lieu of interest, 
and that during the period of possession 
neither the mortgages will have any olain 
to interest: nor the mortgagor to profits, 
and there will Ъз no assounting as .to 
shortage or surplusage of profits at the time 
of redemption. 

Clause 9.provides :— 

" That on the expiry of twelve years at 
the end of Jeth, ie, on Puranmishi ín the 
fallow season I shall redeem the mort. 
gaged property on paymont of vrinsipal, in- 
terest and compouni intarsi,” anl other 
spesified payments, 
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"Pending the payment of the entire de- 
mands dus hereunder, the mortgages: will as 
usual ramain іп рэззеззіоз апі o3aupation of 
the'mortgaged propsrty in assordanss with 
the above-mentioned sonditions." 

Interest fell into arrear, and at the stipu- 
lated time the mortgage-monay was not paid. 
Thereupon Suit No. 234 of 1913 was in- 
stituted by Raja Səth Swami Dayal, the 
mortgagee, for possession of the mortgaged 
property under the terma of the mort- 
gage. На was resiated by the mortgagor, 
who pleaded that he intended to redesm the 
property. 

On the 7th September 1914 the Sab. 
ordinate Judge desided in favour of the 
mortgages, who obtained possession on the 
14th Fobrnary 1915. An appsal was pra- 
ferred by the mortgagor to the Court of 
the Judisial Commissioner of Ondh, but it 
was dismissed on the 19th February 1915, 
the Oourt at the same time dealaring that 
the desree would not affest any right of 
redemption exersised in the manner pro. 
vided by law before the delivary of pos- 
session. On the хә February 1915, the 
mortgagor applied for leave to appeal to 
His Majesty in Couneil, but his application 
was dismissed on the 26th April 1915, 
On the 18th June 1915, the mortgagor 
instituted Suit No. 93 of 1915 for redemp» 
tion. It was dismissed in the First Court 
on the 17th April 1916, and this was 
affirmed on the 19th June 1918,. by the 
Appeal Court on the ground that the suit 
was premature. On the 23rd August 1918 
the mortgagor applied to the Oourt of 
the Judieial Commissioner for leave to ap- 
peal to His Majesty in Oounsil, but with. 
out 8006688, 

- Finally, the mortgagor, on an applica- 
tion here, obtained speeial leave to appeal 
from the appellate desrees in both suits оп 
the 30th May, 1919, 
` Many questions were raised in the Courts 
below whieh have now disappeared, and all 
that now remains to bə determined is 
whether the present elaim tc redeem is 
premature. Mortgages of immoveabie prop. 
erty are governed by the provisions son- 
tained in Chapter IV of the Transfer of 
Property Ast, 1852, In sestion 58 four 
kinds of mortgage are desoribad—a simple 
mortgage, a, morígaga by eonditional sela, 
вп. usutrues ьдату mortgage, and ап Eaglish 


mortgage. Szetion 93, headed “Anomalous 
Mortgages,” eontemplates a mortgage that 
does not fall under any of the four des- 
scriptions sontained in soetion 58, and ія 
not в combination of a simple and an 
usufrnstuary mortgage or of a mortgage 
by eonditional sale and an usufrnetuary 
mortgage. In the ease of sush a mortgage. 
the rights aod liabilities of the parties are 
to bə determined by their oontrast as 
evidensed in the mortgage-deed, and, so 
far as auch eontrast does not extend, by 
losal usage. 

By seation 60 of the Act it is provided 
that at any time after tho prinsipal money 
haa besome payable, the mortgagor has a 
right to redeem, and а suit to enfores it 
is called a anit for redemption. 

The contest between the: parties to thia 
litigation turns upon whether the mort. 
gagor’s right to redeem is suspended by 
the provision in the mortgage whish pur. 
ports £o entitle the mortgages to remain 
in posssssion for twelve увага from the 
date on whieh he took possession. 


In the argument there has been eon- 
siderable dissussion as to the eategory to 
whieh this mortgages belonge, and more 
espesially as to whether or not it ia an 
anomalous mortgage. Bat their Lordships 
do not think it nesessary to pursue this 
enquiry, for, in the view they taka, the 
rights and liabilities of the litigants must 
depend on the terms of the instrament as 
eontroHed by the Transfer of Property 
Act, for, even if it were ao anomalous 
mortgage, its provisions offend against the 
statutory right of redemption sonferred by 
section 60, and the provisions of the one 
gestion eannot ba used to defeat those of 
another, unless it is impossible to effeat 
reaonoiliation between them. Аё anomalona 
mortgage, enabling a „mortgagee after a 
lapse of time and in the absenee of re- 
demption to enter and taka jhe renta in 
satisfastion of the interest would be per. 
festly valid if 16 did not also hinder an 
existing right to redeem, But it is this 
that the present mortgage undoubtedly 
purports to effcet, It is expressly stated 
to be for five years, and after that period 
the prinsipal money beeame payable. This, 
under sestion 60 of the Transfer of Pfop. 
erty Act, is the event on whieh the 
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, mortgagor bad в right on payment of the 
mortggge-money to redeem. 

The destion is unqualified in its terms 
and contains no saving provision as other 
seetions do in favour of sontrasts to the 
sontrary. Their Lordships, therefore, see no 
sufficient reason for withholding from: the 
words of the seetion their full forse and 
effest. In this view the mortgagor's right 
to redeem must be affirmed, and es» both 
suita are now before the Board, there will 
be no difficulty in passing one deeres in 
both so framed as to give due effest to 
this right. 

Though the appellant has sueeeeded in 
these appeals, by his proeedure and dila. 
toriness he must be held- responsible for 
ihis protrasted litigation, and the sonsequent 
‚ wasted expense; and to mark their disap- 
proval of his sonduet, their Lordships will 
not interfere with the orders as to sosts 
made by. the lower Courts, nor will they 
allow him any costes of these appeale. 

The deerees of the lower Courts should, 
therefore, be diseharged exeept so far as 
they order payment of eosts by the mort- 
gagor, i ; 


There -should then (in their U rlehips: 


opinion) be one preliminary deeree for re- 
demption in both suits in aeaordanea with 
Order XXXIV, rule 7 ‹# the Code of Civil 
Prosedure, 1908. But ‘in .tekiog. the 
acsounts, the period -during whieh the 
mortgagee may have been in possession urder 
the desree in Suit No. 234 of 1913 should 
be exeluded, for, though the provisicus of 
the .mortgage entitling the mortgagee to 
possession aannot operate to defeat sestion 
60 of the Transfer‘of Property Aat, effect 
should be given to them so far as thoy 
provide that the mortgagee is to appro- 
priate in lieu of interest all the  produse 


Mal and Sewfi and profits ofthe mortgaged : 


villages after paymept. of the Government 
revenue, -And ғо, during this period, as in 
effest provided by the mortgage, neither 
will the mortgagee be accountable for profits 
nor the mortgagor for interest. 

The deeree should further provide that 
if payment is not made on the fixed day 
the mortgeged property should be sold, 

Their Lordships will humbly advise His 
Majesty that the ease ought to be remitted 
to th8 Court of the Judicial Commissioner 
of Oudh with directions to pass. a deeree 


INDIAN OASES. 


[1922 ` 


in aesordanee with the opinion expressed, 
There wil] be no order as to the вовів of 
these appeals. . 
J. P, & N. Н. Appeal allowed, 
Solieitors for the Appellant,— Mesars, 
Barrow, Rogers and Nevill. 
Solisitors for the Respondent,—Mesars, 
T. L. Wilson & Oo, 


ALLAHABAD HIGH COURT. 
Szoox» Оту, Apparat No. 1008 or 1920, 
Mareh 16, 1922. 

Present :—Mr. Justice Gokal Prasad, 
BHIKHARI SINGH AND отнЕвз— 
DarenDants— APPELLANTS 
versus 
JOKHAN-— PrAINTIFE—- RESPONDENT, 

Agra Tenancy Act (IU of 1901), es. 79, 196— 
Jurisdiction, question of, not raised in First Court— 
High Court, whether point can be raised in—Appeal, . 
second —Point of law, new, when can be allowed to’ 
be raised— Wrongful dispossession of tenant—No suit 

within sim months, effect of. ` Р 


Where а point as to jurisdiction that the snit 
is not cognizable by the Civil Court is not raised 
in the First Court, it cannot be allowed to be raised, 
in the High Court, by reason of section 196 of the: 
Tenancy Act. [p. 855, col. 1.] | 

A point’ of law, which does not require any 
questions of fact to be determined but бап be 
decided on the record asit stands, can be allowed 
to be raised in second appeal. [p. 857, col. 2,7 

The fuilure of a tenant to apply to recover 
possession of a holding from which he has been 
wrongfully ejected by the landholder within the 
period of six months allowed by the Tenancy Act 
bars not only his remedy but extinguishes his right 
also. [p. 857, col. 2.] ч 

Sesond appeal from a deeree of the. 
Distriet Judge, Allahabad, dated the 23rd 
April 1920, reversing that of the Additional 
Muneif, ; . 

Messrs, Baleshwart Prasad and Kamuda 
Prasad, for the Appellants, І 

Mr. Haribans Sahat, for the Respondent. 


JUDGMENT.—This is a defendants 
sppesl arising ont of a suit for possession, 
The plaintiff is the osseupaney tenant of 
oertain plots and the defeodants are Zamin. : 
dars. Тһе plaintiff sued on the allegation 
that there had been a dispute between: him: - 


« 
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and’ the defendants in respeet of other 
tenansy holdings and ultimately defendant 
No. 1 obtained a desras for sjestment of 
the plaintiff from those plots, that after 
obtaining possession of those plots the defend- 
ant forsibly and withont any right took 
possession of some of the plots in dispute, 


that the plaintiff fled a eomplaint in the 


Criminal Court about his dispossession but 
the somplaint was ultimately dismissed on 


the 10th of Desember 1918, that after the 
dismissal of this eomplaint the defendants: 


improperly took possession of the remaining 
plots in dispute, that the defendants had in 
the eriminal ease relied upon a osrtain 
mortgage deed whish was quite wrong, false, 
ineffeetusl and invalid, and that the defend. 
ants Havsno right to possession and have 
dispossessed the plaintiff through high. 
handedness. The plaintiff went on to say 
that the eause of action arose ‘in the months 
of Kuar and Katik (September and Ostober) 
1918, henee the present suit for possessiou 
and mesne profits, 

This suit whish was instituted on the 15th 
of September 1919 wa», on the faas of it, 


barred by the provisions of Sshedule IV, 


Group О. No, 30 of the Tenansy Aet. No 
defenas of limitation was, however. raised by 
the defendants who contended that they had 
taken possession under the terms of a morte 
gage exesuted by Hanuman: the father. of 
the plaintiff, as interest had not Баер paid 
and that they did not take wrongfal posses- 
sion but entered into possession with the 
plaintifi’s sonsent, 

The Trial Court dismissed the suit, 
but the lower Appellate Court has decreed it. 

The defendants come here in sesond appeal 
and the point raised by them was that the 
suit was not sognisable by the Civil Court. 
I sannot entertain this ground of appeal, 
besause the question of jurisdistion waa not 
raised in the First Court (vide sestion 196 of 
the Тепапву Act). 

The ground of limitation was, however, 
urged with my permission. The principle 
whieh has been assepted in this Court -in 
allowing questions of law to be raised for the 
first time in second appeal is, that a point of 
law whish does not require any questions of 
fast to be ‘determined but san be desided on 
the тевога as it stands 
law may be allowad to be гаівеі in second 
аррззЇ- and - nst ‘otherwise. (Soe іп thia 
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sonnestion Kanahat Lal v, Sura) Kunwar (1).] 

A large number of authorities were gited 
and referenee was made to the Privy Conneil 
ease of Raghunath Das v. Sundar Das Kheiri 
(2) on bebalf of the respondent to support 
his eontention that I sould not allow this 
contention to be raised. Ав to the Privy 
Counsil oase, all that I need say is that 
it has no applieation just as the others have 
none, In the Privy Oounsil ease their 
Lordships refused · ёо allow the question 
fo be raised for the first time in 
appeal besauseit тоша have made further 
enquiry nesessary before the question 
eonld Бе desided. In the present sage in 
order to deaide the question of limitation 
no further enquiries or findings are required, 
On the sause of action, as stated in the 
plaint itself, the point’ of limitation has been 
argued and san be desided. It has not 
been suggested by the learned Vakil of the 
respondent that any further fasts have to 
be found before this question ean bs deter. 
mined: There is no doubt that, haying 
regard to the оопгве of rulings in this 
Oourt eommenoeing from the ease of Dalip 
Rat v. Deoki Rat (3) mp to the ease of 
Balbhaddar .Ohaubey v. Копатоо Rat (4), 
it has been uniformly desided that the failure 
of a tenant to apply to resover possession of 
a holding from whieh he has been wrong. 
fully ejssted by the landholder within the 
period of six months allowed by the Tenancy 
Ast bars not only his remedy but extin- 
guishes his rights also. In the present sase 
the plaintiff, the oecapaney tenant, eomea to 
Oourt on the allegation that he has been 
wrongfully dispossessed by the defendants 
(his Zemindars) under the guise of an 
invalid mortgage said to have been exeanted 
by his (the plaintiff's) father. This was 
certainly not dispossession in aesordanas with 
law. Sush dispossession waf wrongful 
and, as sush, the plaintiff tenant ought to 
have sued for tesovery of possession within six 
months of his diepossession undgr the spaeial 
period of limitation provided by the old Rent 


(1) 21 A. 446, A. W. N. (1899), 164; 9 Ind. Deo 
(x: в) 992. ' з 
(2) 24 Ind. Cas, 804; 18 О, W. Ne 1058; 1 L. W. 
567; 27 M. L J. 160; 16 M. L. T. 35% (1914) M. W. 
N. 747; 16 Bom. L. R. 814; 20 C. L. J. 555; 13 A. L 
J. n 42 ER 41 I. A. 261 (P. C.). х= 
(8) 21 А, 203; A.W. N. (1899) 36; 
(х. в.) 840, ш COUR, Шш. 
(4) 27 Ind. Cas, 914; 18 A. E; J. 295, 
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. Aet and the present Tenaney Act, He 
having failed to do so, his right to possession 
has Yeased to exist, He is not suing to 
redeem the mortgage exesuted by his father 
and, therefore, the case of Abhilakh Dhelphora 
v. Liladhar Dhalphora (5), does not apply. 
The mere fast that if the question of juris. 
dietion is not raised in the First Court the 
Appellate Court is to deside the suit as if it 
had been brougbt in the right Court does not 
in any way warrant the conelusion that limita- 
tion to be applied to that suit is not the one 
. which would have applied if the snit had been 
brought in the right Court but that some 
other rule of limitation is to be applied. 
This would appear from the provision that 
ifthe Appellate Court has not all the mate- 
rials before it, it might direst a remand to 
the Court in whioh the suit ought to. have 
been brought. 

In my opinion the suit was barred by six 
months rule of limitation and, as sush, should 
have been dismissed, 

I allow the appeal, set aside the deeree of 
the Court below and restore that of the 
Court of first instanee with sosta in all Courts, 
insluding in this Court-fees on the higher 
geale. 

Ф.Р, 

Appeal allowed, 

(5) 45 Ind, Cas, 549, 


MADRAS HIGH COURT, 
Sxconp Civit, Appzat No. 1465 or 1920. 
-November 15, 1921. 
Fresent i— Mr, Justise Krishnan and 
Mr. Justise Odgers. 
KRISHNAN PATTER AND ANOTHZR— 
DEFEXDANTE— ÁPPELLANTS 
. versus : 
LAKSHMI alias AMMU AMMAL дию 
OTHERS — PLAINTIFES— EZSPONDENTS, 
Bengmi purchgse, constituents of — Trusta Act CII of 
1682), ss. b, 6, 7 — Minor, whether can create valid trust 
— Constructive trustee — Елртевв trustee—Limitation Act 
(IX of 1908), s. 10, applicability of, to constructive 
trustee—Appeal—Plea, new. 


Where & property is purchased with plaintiff's 
money, but the sale-deed taken is in the, name of the 
defendant in which there is а recital that the pur- 
chasg is on behalf of the plaintiff, it is-a case of an 
ordinary benami transaction, and the trust created is 
a constructive and notan express one, Гр, 859, col, 2.] 
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To constitute a benami purchase, itis not neces. 
sary that there should be any thing secret about 
it, and, unless it is intended for a fraudulent 
purpose, there is no reason why the deed evidenc- 
ing the transaction, should not disclose the’ nature 
of the transaction. [р, 859, col 2; p. 860, col. 1.] 

A minor cannot create a valid trust under section 
7 of the Trusts Aot. [p. 860, col 1.] 

A constructive trustee is boand te account for 
profits under section 95 of the Trusts Act and the 
fact of his doing so would not make him an express 
trustee. [р. 860, col, 2.] 

Section 10 of the Limitation Act refers only to 
express trustees, and would not cover the case of a 
constructive trustee. [p. 860, col. 3,] 


A plea which is not set up in the pleadings by 
the plaintiff, and in respect of which there is no 
issue, nor any reference thereto in the First Court, 
and to allow which would require a fresh trial on 
the facts, ought not to be allowed to be raised 
in Wr EER Court for the first time, [p. &60, 
col. 1. 


Sesond appeal against а desree of the 
Distriet Court, South Malabar, in Appeal 
Suit No, 407 of 1918, preferred against the. 
deeree of the Court of the Subordinate’ 
Judge, Palghat, in Original Suit No. 79 of 
1916, 

FAOTS appear from the judgment. 

Mr. О, V. Ananthakrishna Atyar, for the 
Appellants. —The lower Appellate Court erred 
in holding that fhe plaintiff's suit was not 
barred by time, The eale-deed, Exhibit 1, 
does not ereate an express trust in favour: 
of the plaintiff, It is only in the nature 
of a benamt sonveyance, The vendors sould 
not be deemed to have ereated ару truat 
in favour of the plaintiff, nor are there words 
in the saledeed tending to show that 
defendants eacepted any trust. They are only 
in the position of вопеётивііуе trustees. 
Even if trnst was intended, it is invalid as 
one of the vendors is & minor. 

The Distriet Judge is wrong in applying 
the prineiples of the law of ageney to saye 
limitation. This aspest of the ease was 
not suggested in the lower Oourt. Even 
if there was an sgeney, it terminated long 
before suit. 


Messre, T. R. Vercatarama Sastri and О, 
V. Mahadeva Atyar, for the Respondents, — 
The defendants were solleeting the profits 
of the land end paying them over to the 
plaintiff. That put them: in the position 
of trustees with a liability to aseount. 
Though they were not made expresa trusteos 
at the exesution of Exhibit I, they beaame 
sueh by baying assumed that position and 
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ednduated themselves as ‘trustees for upwards 
of 19 years, In England persons in eer. 
tain defined fiduoiary relations were: held 
ineapable of pleading the limitation bar. 
In Soar v. Ashwell (1), а Solieitor who. held 
trust. moneys in his hands was held to be 
an express trustee... See also Hochefoucauld 
v. Boustead (2), Burdick у. Garrick (3), 
Lyell v. Kennedy (4).- : 


JUDGMENT.—This sesond appeal arises . 


from a suit brought by the’ plaintiff to 
reeover eertain lands with mesne profits 
for 75 years, No objesticn was raised by 
the defendants tc (ho plaintiff's claim for 
the lande, and they have been deereed to 
her.and there is no appeal about them. 
But as regards the profits, defendants 
denied their liability and pleaded limitation. 
To avoid the plea of limitation plaintiff's 
ease was that defendanta Nos. land 2 were 
holding the lands and collaeting the profite 
as:her trustees and she relied on seotion 10 
of the Limitation Aot. : 

-Tke Subordinate Judge who tried the 
ease held that no express trust was made 
out, that defendan!ís were only sonstrustive 
tructees, and that three years’ -limitation 
was applicable to the „їзїш for profits, 
apparently, under Artiele 109, He. further 
held that, as pleaded by the seeond deféndant, 
the profits for the last 9 years had been 
assounted for to the plaintiff and dismicaed 
her elaim sn foto for past profits. The Dis. 
bist Judge reversed that -dearee, holding 
that an express trust was made ont, and 
that seotion 10 applied and that, evan if 
it did not, the defendants were plaintiff'a 

: agents in Jaw, and under Articole ¢9 the 
plaintiff's claim: was in time as the de- 


mand fcr assounts was only made jcst 
prior to the suit. He gave a dearee as 
sued for, without passing a preliminary 


deeree for ascounts under Order XX, rule 
16, Civil Prosedure Code, and without 
taking any notise of the plea that the 
profits had been assounted for, Dafendanta 
Nos. 1 and 2 have appealed to us. 


(1) (2893, 2 Q. B. 890; 4 В. 602; 69 L, T. 585; 4? 


‚ В, 165, 

(2). (1897) 1 Ch. D. 198; 66 L. J. Ch. 74 75 L. T. 
502; 45 W. R. 272, : . 

(3) (1870) 5 Ch. 238; 39 L, J. Ch. 869; 18 W, R. 387, 

(4) (1890) 14 A. C, 437; 52 L. J. Q. B, 268; 62 D. 
T, 77; 88 W, В, 353; cae Ж ў 
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The first question for deoision is whether 
an express trust is made ont or not, as it 
is material to dedida itin sonsidering tha 
applisation of sestion 10. The only fasta from’ 
whiah we are asked to find an.express trust 
are these. The plaint lands were pur. 
ehased with plaintiff's money and in the 
sale-deed taken by defendants Nos, 1 and 2 in 
their own names there is a resital that 
the purchase was on behalf of the plaintiff, 
Defendants were receiving the rent of tbe 
lands subsequently and it is the second de: 
fendant’s ease that he gave eredit to the plainte 
iff for them in the aecoun's. From these fasta 
it is diffisult to infer the existensa of an 
expresi trast or of anything other than a 
sonstruelive trust. To ereate a trust with 
referense to immoveable property, the (n. 
dian Trusts Ast, IL of 1882, whish applies 
to this ease, requires a registered instru» 
ment signed by the author of the trust 
or the trustee where no question of a 
Will or of frand arises, azd there must 
be a alear indisation of an intention ta ereate 
в (rust; see sections 5 and 6 of the Aet, 
The only: registered instrament we have 
in the вазе is Exhibit I, the  xalo-deed, 
lt is signed only by the vandors and.ean- 
not, therefore, be used to support a ease 
of express trust by deslaration by defend. 
ants Nos. 1 and 2, nor san it be relied on to 
show that the vendors ereated the trust, 
ag was argued before us, һесзпае there is 
nothing to show that they intended to- 
ereate any trust. The words in Exhibit I 
do not support any sush sontention, In 
fact, after reeiting that the purshase was 
ou behalf of the plaintiff, Exhibit I goes on 
to say that the lands should be enjoyed 
by the plaintiff and her heirs; it says no. 
thing about defendants managing the landa 
and paying over tha. profits to the plaintiff, 
16 is extremely improbable ethat strangera 
like the vendors under Exhibit I would 
intend to oreste any trust for plaintiff, 
Though, no doubt, if is possible to take а 
sonveyanse in the form of & deed of trust, 
there is nothing to show that that was 
done here. Exhibit I isan ordinary deed 
of benamz purchase whish resitem ita benami 
character. To constitute a бета: purehaso it 
is not neoessary, as the District Judge 
thinks, that thera should be anything sesret 
about it; and, unless it is intended *for в 
frauduleut purpose, there is no reason why 


* ә 
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the deed should not diselose the eharaeter of 
the transaation. 

Ther8 -is a further diffisulty in holding 
that Exhibit I amounts to a, trust ereated 
by the vendors, as one of them is а minor who 
eannot ereate a valid trust under sestion 7 of 
the Ast. 

It was next argued by the plaintiff's 
Vakil that, even if the defendants Nos, 1 
and 2 were not made express trustees at the 
outset, they must be held to have beeome 
sueb, beoause they acted as trustees for 
over 12 years and they eannot be heard 
to aver the sontrary, 
how avy question of adverse possession or 
estoppel arises. A sufficient answer to the 
argument is. that the defendants at no 
time did ‘anything to shange their legal 
position with reference’ ќо: these lands, 
sonstruetive trustees , they would be bound 
to. assount for the ^ profite under seetion 
95 of the Aet, and their doing so sannot 
make them express trustees ; and they did’ 
nothing élse. 

. The learned Vakil for the plaintiff sited 
some English eases Soar v, Ashwell (1), 
Rechefoucauld v. Boustead (2), Burdict v. 
Garrick (8) and. Lyell v, Kennedy (4) an 
showing that the term "express trustee” 
English Law ineluded not only pasioni 
expressly appointed trustees but also persons 
standing in various fidusiary relations who 
were incapable of pleading limitation. In 
the firat'oase sited, a Solisitor seting for 
the trustees and holding trust moneys in his 


hands was held to be in the position of an” 


express trustee and he was nob allowed to 
plead limitation. Lord Justise Bowen enum- 
erates „the oases where sueh extension of the 
term "express trustee” has been made in 
England ‘but the defendante here fall under 
none of these sategories, It 
how far sueh extensions ean be sonsidered 
to be oases of express trustees in this country, 
for, as remarked by thé learned Chief Justiae 
in Raja Rajeswara Dorai v. Ponnusamt Tevar 


(5), the Indian Trusts Ast, which governs us, 


restriets the scope of the term trustee’ 
more elosely than in England and sonsiders 
ecnstrustive and resulting trusta as not trusta 
but as obligation’ in the nature of trusts, Sse 
Chapter IX. 

(5) 6: Ind: Cas. 907; 44 M. 277; 18L. W. 56; 


40 M. L.SJ. -52; (1921) M, W. N. 37; 29 М. LT 
101, : 
x 
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The ease in Hochefoucauld v, Boustead (2) ` 
sited above was the oase of an express trust 
sreated by eertain latters.and it waa held that 
it satisfied the Statute of Frauds but that, 
even if it were otherwise, parol evidenea sould 
be allowed to make up'the defisiensy in proof 
in spité of seetion 7 of the Statute, on ‘the · 
ground that the Statate should: not’ be · 
allowed to be used to perpstuate a fraud, the 
defendant there alaiming the property him- 
self as his own. No sush ease arises here, 
and the two other English eases eited are 
equally beside the point here. The ease of 
Bhurabhai у. Bai Rukmani (6) refers to а sum 
of money, to sreate a trust with referense 
to whieh a registered instrament was not 
nesessary, Itis thus distinguishable from 
the present ease and it is unnecessary for us : 
to sonsider whether we should follow it or 
not. ' 

For the above reasons it seems to us that 
the contention that there was an express trust · 
in this ease must be rejested, This case is: 
one of a sonstrustive trust or of an obliga- 
tion in the nature ofa trustas the Trusts 
Ast calls it, falling under Ohapter IX. Now, 
restion 10 cf the Limitation Aet has never 
been held to apply» to sush aases. It is 
true that insestion 10, the term." OXpTess: 
trustee " is not used in the sestion iteslf but 
only in the marginal pote, bnt the language 
of the testicn, геїегііор as it does to ' ‘persons 
in whom property has besome vested in trust 
for any spesifia purpose", is explicit enongh to 
show^tbat it refers only to express trustee, 
It is not sontended before us that it would 
eover the ease of a ecnstruotive trustee. The 
plea that seation 10 saves limitation in the 
present ease must, therefore, be rejeeted.. , 

The Distriet Judge has also held that the 
баве of express trust failing, the parties 
may be looked upon as holding ' ‘the ' 
position cf prinsipal and agent, and Artiele 
£9 may be applied, in whish ease he thinks 
the suit is in time, besanse ' the aesgunt 
was demanded and refused only shortly 
before suit. He overlooks the fast that there 
is andther starting point for limitation under 


` the Aet, tte, the termination of the ageney, 


and it has been argued before us that, if 
there was any ageney ereated.in the ane 
it was terminated long prior to the suit 
and the elaim for profits would be barred 


(6) 32 B. 894; 10 Bom, L, В. 540, 
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- under that Ártiele and that the deferdanta 
were: not ‘able to show it beeause no plea 
of ‘agency was seb up in the вазе, It ia 
elear from the pleadings that no such oase 
тав. веб up by the plaintiff; there was no 
іввпе about it and there was по referense to 
it inthe First Court. In these sirsumstances 
the ‘question of agensy should not .-have 
been allowed to be raised in the Appellate 
Court for the first time. To allow it now 
will require a fresh trial on fasts, and те are, 
therefore, of opinion that the plea should be 
exeluded from sonsideration. 

‘In the result we must hold that the bar 
by limitation is a’ proper plea in the `оаве 
with regard to the profits slaimed. It i is not 
neeessary to deside whether the three .years' 
rule: or the 6 years! rule applies to it, as 
in either ease the plaintiff fails, as the 
finding by the Subordinate Judge ‘that 
profits for the last 9 years have been acsount- 


ed for has not been displaced by the Distriet " 


Judge avd we have not been addressed any 
argument abcat it. 

In the result, the desree of the i wer 
Appellate Court must be reversed and: the 
degree of the first Court, restored with appel- 
lant’s costa here and in the Court below to 
be paid by the plaintiff. 

М. С.Р, . 


W.0,A, & N. Н, Appeal allowed. 
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PATNA HIGH COURT, 
First Oivi Arrear No. 163 or 1919. 
February 1,1922, : 
Present ;— Mr, Justice Das and 
' Mr, Justiee Adami. 
JAGAT MOHAN МАТН SAHI DEO— 
PLAUTIFP— APPELLANT 
versus 
KALIPADA GHOSH— ЕРЕ 
RRSPONLENT, 

Damages—Defamatory statement by Vakil in course 


of argument, whether actionable—No statutory provision 
~~ Judges, duty of. 


An action for damages cannot be maintained 
against a Vakil for defamatory statements uttered by 
him in the course of the administration of law. [p 
862, sol. 2] 


ithe 


‘a witnessin a sertain 


In -all cases for which no specific statutory 
directions are given, Judges are bound to act accords 
ing to justice, equity and good conscience, [p. 808, 
col, 1. 

Appeal against & decision of the Distriet 
Judge, Ranshi, 

Messrs, Yunus, Farmeshwar Dayal, A. Р, 
Upadhya and Murari Frasad, for the Ар. 
pellant. 


Mr. Baikuntha Nath Miiler, 
spondent, 


for the Ro. 


JUDGMENT, 

Das, J.—This was an aetion by the ap. 
pellant for resovery of 1,00,000 as damages 
from the respondent. The learned Diatriet 
Judge without going into the evidense has 
dismissed the suit on the ground that 
plaint  diselosed no sause of astion. 
We must, accordingly, asume for the pur- 


„рсвә of ovr desision ikat the allegations 


made in the plaint are sorreet, The апев- 
tion whieh we haveto defermine is that, 
assuming that the allegations in the plaint 
are ecrreet, whether the plaintiff is entitled 


‘to recover damages for defamation as against 
the defendant, 


The defendant ‘is a Vakil practising in 
the Distriet Court df Ranehi, The plaintiff 
alleges that, owing to come report made by 
him to the Mabaraj of Ohota Nagpur whose 


“Vakil the defendant is, the defendant began 


to aet against the interest of the plaintiff, 
He further alleges that he was examined as 
setion brought by 
Messra. Sarkar, Barnard & Oo., against the 
plaintifi’s wives, and that in the courge 
‘of his argument on behalf of the plaintiff 


' in that oase, the present defendant, who 


‘appeared as the Vakil on behalf of Mesara. 
Sarkar, Barnard & Oo., "used very abusiva 
language against the plaintiff and deseribed 
him ава liar and swindler, without any 
justifisation and out of sheer*personal grudge 
and malise against hjm with the malieiona 
intent of lowering the plaintiff in estima. 
tion of the publie." Thege are the allega- 
tions of the plaintiff and we have to deter. 
mine whether on these allegations the plaint- 
‘iff isentitled to 'elaim any damages from the 
defendant, 


The leading ease in Englaed i is Munster v, 
Lamb(l). In that ease it was admitted on 


(1) (1888) 11 Q. B. D. 588; 52 L.J. Q в, 726; 49 
L. T, 252; 82 W, R, 248; 47 J. P 805, 
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behalf cfthe plaintiff that во. long as an 
Advceate aoted bona fide and said what is 
relevant, owing to the privileged ововвіор, 
defamatory statements made by him did not 
amount to libel or slander, although that 
would have beer aetionable if they bad not 
been raade whilst he was disoharging his 
duty ав ап Ádvoeate. But 16 was aontended 
thatan Advosale eannot elaim the benefit 
of his privilege unless he asts bona fide, 
that ie, for tha parpose of doing his duty as 
an Advocate, and unless what he says is rele- 
vant. Presisely the same argument was 
advanced before us by Mr. Yunus who has 
argued the appeal оп behalt of the appel. 
lant. Brett, M. R., after dissussing the oases 
whieh establish thst an aetion would not Jie 
either against Judges or witnesses, although 
‘they speak malieionsly and without reasonable 
or probable sause, said as follows :— 

"If uponthe grounds of publia policy and 
free administration of the law the privilege 
be extended to Judges and witnesses, althongh 
they speak maliciously and without reason- 
able or probable sause, is it not for the 
benefit of administration of the law that 
Counsel also should have an entirely free 
mird? Ofthe three elasses—Judge, witness 
and Counsel—it seems to me that a Counsel 
has a special need to have his mind olear 
from all anxiety. A Counsel's pésition is one 
of the. utmost difficulty. He is not to 
‘speak of that whieh he knows; he is not 
ealled upon to sonsider whether the fasts 
with whieh he is dealing are trueor false. 
What he has to dois to argue as best he зап, 
without degrading himself, in order to main- 
tain the proposition whieh will scarry with it 
either the proteetion or the remedy whish be 
desires for his client. If amidst the diffieul- 
ties of his position he were to be aalled 
upon during the beat of his argument to son- 
sider whether what he ssys is true or false, 
whetber whathe ввун is relevant or irrelevant, 
he would have his mind so embarrassed that 
he sould not do theduty whieh he is ealled 
. проп to perform. For, more than а Judge, 
infinitely more than a witness he wants 
protestion on the ground of benefit to the 
publie. The rule of law is that what ів said 
in the eourse of*the administration of the 
jew,is privileged; and the reason of that 
rule covers a Counsel even more than a Judge 
or a wiPmess. То my mind it is illogieal to 
argue that the protcetion of priviloge ought 


not to exist for a Counsel, who deliberately 
and maliciously slanders another person. The 
reascn of the rule is that a Counsel, who is 
not málieions and who.is saating bona tide, may 
not be in danger of having. astions bronghi 
against him. If the rule of law were other- 
wire, the most innosent of Counsel might be 
nurighteously harassed with suits, and, there- 
fore, it is better to make the rule of law so 
large that an innocent Counsel shall never be 
troubled, although by making it so large 
Counsel are inoluded who have been guilty of 
maliee and miseondust ;' 

and then the learned Judge laid down the 
law 88 follows :— 

“With regard to Counsel, the questions cf 
malise, bona fides and relevaney, eannot be 
raised ; the only question is, whether what 
is complained of has been said inthe вопгве 
of the administration of the law, If that be 
B0, the ease against a Counsel must be stopped 
at ones,” 

It is admitted in this ease that the words 
complained of were uttered by the defend- 
ant in tbe course of the administration of 
law. That being во, the astion eould not ba 
maintained against the defendant, if tbe 
question as betweenethe plaintiff and defend. 
ant arose in England. 

But 16 has been urged by Mr. Yunus that 
iherules of English Common Law are not 
applicable in this eountry and that we are 
bound'in ths administration of the law in 
this eountry by the..rules formulated by the 
Indian Penal Code. 'fo this argument & 
conslusive answer has been given by the 
Full Beneh of the Calentta High Court in 
the ease of Satis Chandra Chakrabarti у, Ram 
Dayal De (2). — Mookerjee, O. J., delivering 
the judgment of the Full Benoh “а as 
follows: — 

"It is neeessary to РБЕ that in “this 
sountry, questions of sivil liability for dam- 
ages for defamation and questions of liability 
to eriminal proseention for defamation do nat, 
for purpose of adjndisation, stand on the 
same basis; as regards the former, we have 
no eodified law; as.regerds the latter, the 
relevant provisions ara embodied in ae Indian 
Penal Code.” : 


That learned cub isse Judga. 
then pointed out that in all eases for whioh 


(2) 69 Ind. Саз, 148; 24.0, W. N. 932; 32 OL, Д 
24; 22 Or, L. J. 31; 49 0, 283 (8. B... Ў 
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no; speoifio statutory directions are given, 
Judges are hound to get seeording to justioe, 
equity and good eonseienes, and that there 
is a large preponderance of judisial opinion 
in favour of the view that the prineiples of 
justise, equity and good sonseiense appli-. 
e&ble in sush sirsumstanees should be identi” 
sal with the sorresponding relevant rules of 
the Common Law of Eagland. Mr, Baikunth 
Nath Mitter, who appeared on behalf of the 
respondent, has eonvineed us by his very 
able and lucid arguments that the prinsiples 
embodied in Munster v. Limb (1) are equally 
applieable to this country and that to depart 
from the rule enunciated in England would be 
to affest the administration of justice in this 
sóuntry. The decision of the Madras Fall 
Bensh in the sase of Sullivan v. Norton (3) 
completely supports tbe arguments of Mr. 
Baikuntha Nath Mitter, 

I have eonsidered all the decisions on the 
point, and Lam not prepared to differ from 
the desision of the Madras High Court in 
the ease to whish I have referred, , in my 
opinion, the view taken by the learned 
Distrist Judge is right and ought to be 
affirmed. I would dismiss thia appeal with 


вовёз. . • 
Арам, J.—I agree, 
J. Р, ts 


Appeal dismissed. 
(8) 10 M. 28; 3, Ind; Deo, (N. в.) 770, 





ALLAHABAD HIGH COURT, 
Figet APPEAL FROM Ововк No. 143 or 1921, 
Mareh 16, 1922, 
Fresent :— Mr. Justice Walsh and 
А Mr..Justios Ryves. 
MISRI LAL-—PzLAINTIFF— ÁPPELLANT 
versus 
Pandit KANHAIA LAL SHARMA 
— OPPOSITE Party—Resporpest, 
Provincial Insolvency Act (V of 1920), s. 4— 
Receiver —Sale of property in possession of third persons 


—Question of title—Insolvency Court, power of, to 
decide—Decision, final, 


When a Receiver has reason to believe that 
property in the possession of third persons is the 
property of the insolvent, he may treat it as 
When 
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the person who alleges that the property is his 
and not the insolvent’s, objects and wishes to assert 
his title, he may appeal to the Insolvency Court 
against the act of the Receiver, but he is not 
obliged to do so although itis the most effective 
remedy, at any rate the most expeditions means 
of preventing a sale. He may, if he likes, sue the 
Receiver as a trespasser. [p, 868, col. 2.] 

Where an Insolvency Court decides a question 
of title its decision is final and binding between 
the person asserting itand the insolvent’s estate 
but the Court should not decide such a question 
without hearing the claimant onthe merits, [p. 463, 
col, 2; p. 884, col, 1.] 

Firat appeal from the order of the 1st 
Additional Judge,  Aligrah, dated the 29th 
of April 1921, ` 


Mr, G. Agarwala, for the Appellant, 

Mr. Panna Dal, for tho Respondent. 

JUDGMENT.—I¢ is quite elear that in 
this oase the learned Judge has overstepped 
the mark, When the Reseiver has reason 
to believe that property in the possession of 
third persons is the property of the ingolvent, 
he may treat it as sueh and attaeh it or put 
it up forsale. When the person who alleges 
that the property is his and not the insolv. 
ent's, objects ard wishes to assert his title, 
he may appeal to the Insolvency Court against 
the ast of the Receiver, but he is not obliged 
to do so although it is the most effestive 
remedy, at any rate the most. expeditious 
means of preventing a sale.. He may, if he 
likes, sue the Heeeiver asa trespasser. If 
my property is seizsd by a publie offieial like 
an Offisial Reseeiver and I have a clear ease 
to establish my title, there is no reason why 
I should not seek redress in the ordinary 
course, On the other hand, I might prefer 
and I should probably prefer to apply in the 
Insolveney Court against the aot of the 
Receiver. 1£Idoso, I myself raise before the 


‘Insolvency Court the question of the title of 


my property, If I have no title, I have no 
саке and by seetion 4 of the sew Provineial 
Insolveney Ast, V of 1920, the Insolvenoy 
Ocurt is given full "power to decide all 
questions of title, It has always been eon- 
sidered that if a person eompfains of the net 
ofthe Reseiver and asserts a title and goes 
tothe Insolvency Court to redress his griev- 
anee, he sannot afterwards turn round and 
litigate the matter afresh in *a Civil Court, 
and sab-seetion 2 of sestion 4 elearly provides 
that every such desision, that is to say, a 
desision of a question of title by the Puaol. 
vency Court shall be final and binding both 
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as between the pereon arserting it ard the 
insolvent’s estate. 

There is a provision in sub cestion З of 
sestion 4 whieh has been relied upon by the 
respondent, in this instanse the Offisial 
"Receiver, which we will refer to in passing. 
ltis not nesessary that we should eommit 
ourselves to final opinion as to the scope and 
meaning of that seotion, but two things are 
elear, that is to say, if an Insolveney Court 
‘finds, for example, that serious and difficult 
questions of mortgages or otber sesurities 
arise over the debtor's property whieh it does 
not deem expedient or necessary to deside 
itself, but prefers to leave to the sontending 
ereditors to ght out in an ordinary Civil 
Court, it may, if it has reason to believe that 
notwithstanding sueh seeurities the debtor 
has an interest, forthwith direst the sale of 
such interest whieh would not affest the 
right of the contending oreditors; and 
_sesondly, if the Ocurt desides to exercise its 
jurisdiction under sub section 3, it ought to 
.make it elear beyond question that it ig 
doing во and the reseons for the eourse it is 
taking, We ere quite satisfied in this case 
‘that eub-seetion 3 of sestion 4 never entered 
into the learned Judge’s sontemplation when 
. he disposed of this ease. Ths question really 
is, and it has been fairly pressed upon us by: 
‚Мг, Panna Lal on bebalf of the Official 
Reseiver, whether the learned Judge did 
_deside and did purport to deside what was 
in aubstanee а question of title whieh if it 
stood would be. binding upon the present 
appellant. We are quite satisfied that he 
did. lt is true that the matter eame 
before him by way of an applieation 
in objection to the  Offieial _Reosiver’s 
.aonduet, and that he . did not 
poesibly realise that that was the only and 
the proper way. in whioh a question of title 
by anybody eutside the insolveney sould be 
raised, but when you eome to look at the 
.applieation and the answer whieh was 
before him and the language of the judgment, 
it is quite eler what the Judge meant to do, 
The applicant in his petition somplained that 
.he was the purshaser of the property in 
question, that he had been. in possession and 
.oseupation, snd that the effect of the 
.Reseiver's proseeding was to deprive the 
. petitioner of his property without any eause, 
Thee late Kanhaiya Lal, who was then 
Reseiver, objeeted in the Insolveney Court 
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that the petitioner had no ease and. asked that 
the Court would prevent him from taking 
possession, When һе said that the petitioner 
had no ease, he meant that tho petitioner had 
no title, The learned Judge was made aware 
at the hearing that there had been в good deal 
of legal proseedings whieh for the moment are 
irrelevant. He was disposed to think that the 
result of them brought into play seation 11 
of the the Civil Proeedure Code, and that the 
petitioner's claim to his property was barred 
by that section. Ha was not, however, pre- 
pared to deside that as a matter of law, and 
we are inclined to think that asa matter of 
law it. would require sareful eonsideration, 
He, therefore, passed it by, and went on to 
examine the petitioner's oase as a matter of 
fast. He pointed ont that presumably from 
the evidenee and resords of previous litiga- 
tions, whish were before him, the question had 
been fought out more than onse to the bitter 
end and that the High Oourt itself had been 
pestered with similar cases. Не then went 
on to say that if the present objestor went 
over the old ground which had failed before, 
he had no prospest of suseess, while if he 
prodneed new evidense he sould, not expeet 
it to be believed, and that, therefore, there 
was no eause for refraining from putting 
the property to sale. Ја plain English this 
means, and we have no doubt that the learned 
Judge would agree with this, that the ease 
was sush в hopeless one, that it must fail and 
that the petitioner sould never hope to make 
outa title But it would be impossible to 
say that it was not а decision on the question ` 
of title if the matter was legally before the 
Judge in sueh form as he oonld deside. Wea 
think it undoubtedly was and that he has 
desided 16 without realising it, but has deoid- 
ed it adversely to the elaimant without hear- 
ing him on the merits, being satisfied that it 
would be an idle seremony to hear what his 
ease consisted of. This is more than any 
Oourt san do, however reasonable it may 
appear іп the speoial cirsumatances of the 
ease, The ease must go baok to the learned 
Jadge to hear the evidenee and to deside it 
on the merits after hearing the appellant and 
sueh evidence as the Official Reaeiver is able 
to produse, The learned Judge will, of 
course, in hearing the ease on the merits, 
‘dismiss from' his mind any 'preeonseived 
‘notions he may ‘hava formed аё ‘to the 
probabilities of suesess, but, on the. other 
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hand, ‘he із entitled to take into assunt, - JUDGMENT, 


“independently „altogether of. any question’ . : IN , 
under sestion 11 of the Code, as to whioh we ан О. J.—The plaintif sued to 
exprGas no opinion exespbpne oF donbt, Mie. 9 lain & ыы and аззоцп{в with ras- 
result; ot préwiuus- pronoediugs- and the’ pest to the plaint house in the оцу. of 
evidense tendered. therson. Tt must. Ye: Ahmedabad, It belonged to her step brother 
slearly understood that we definitely hold. еы 3 о m MAT. рени 

that the learned Judge boing vested with, “26 Cefencan’ on fhe liit a anm 

jurisdistion in insolvency or the learneé. and sold it to the defendant on the 12th Osto- 
dodge who a£ preacnt вн, “Chal: Court, ber 1916, the eonsideration being Rs. 1,031. 
Осе be. f Abs propt. porion to. The plaintiff alleged that there was an 
hear this.application, and there must be no arrangement that. tho property should be 
application for transfer of the ‘ ‘prosesdings resonvayed fo Trikamlal or his heira | Оп 
from tha learned Judge who disposed of this. their re-paying the total advansas reavived, 
matter if it is the same Judge. Avy appliea- „fese from the burden of s he alla ged sale. 
tion for transfer made to this Court must be ‘2° Plaintiff, therefore, wished’ to prova an 
laid bsfore this Bsneh. The learned Judge ie ue 19 Seed ih cdi oe an 
will, of eourse, kesp bis miod alear aa to the “high " Ett b dd d: ар цаа 
difference between the party now suing and ke a was sought to hin маз ME i 
the parties, whosver they may have been, \їв d t ма m Todi ur id nes 
in the previous proasedings to whieh he refers. AT. В ч ton & о tr ai остар Чу мык 
Costs of these prosesdings and of the previous ut 2. Del e AOE IREI MR 
roseedings will abide the evant. a baen viu Before us based са ш 
p evilenoe whieh cannot be salled, It is firat 
"2 Order ac:ordingly. assimed that there was this arrangement, 
i and then we are asked to believe that thera 
mus. hava baen а representation made by 
—, - the lefendant to Trikamlal that the dosu- 
. : ment; was -never to ba enforsed as а sale. 
deed 5ut was бо be' trented аз а mortgaze, 
Thatjs not an argtment whieh appeals to 
me, hing contrary bb the eases desided 


BOMBAY HIGH OOURT. by thiCoaurt, Théfé níay bs aaaes in whieh 

_ Васэнр Огт Apaan No. 234 оғ 1921. parties\may sueseed in getting the Court 
November 29, 1921. to agral that the evidence whish ia tandered 

Present :—Sir Norman Maeleod, Kr, А may Wd whithin one of the provisos by 
Chief Justies, and Mr. Justise Shah, : implisatin,-and the sasa relied проп. by 
Bal ADHAR—P.atsrieF — the appilant | Krishna Bai v. Rama (1)] 
APPELLANT тау, bàone bf those. Bat this is sartainly 

f * a 
versus not ona those вазеа whieh вво -possibly . 

LALBHAI HIRACHAND — be „Бгопаб within any of the provisos, ` 
RESPONDENT, ^ The dosent in suit is а ‘plaig’ sole-deed 


Evidence Act (I of 1872), s. 92—Sale-deed—Oral gnd ib is attempted to prova ‘by | ah oral ' 
evidence, admissibility of, to prove variation of terms agreements réeonvey an d tak ө the asscunts, 2 
ае : that it is snething different, I think that 

Oral evidence to prove variations in the terms of the appen hat be dismissed with coss. 

a sale-deed is inadmissible, unless such evidence, ` Saan, d agres, I desire. a add that. 
comes within any of the provisos to section 92 of . on . the- eo in- the ' plaint I ‘am’ 
M о le tha dosision-of the satisfied that\he viaw акеп’ Бу the lower. 

seond appeal from the desision Oourts ‘a3 to y inadmissibility ‘of the oral 
Joint Judge, Ahmedabad, in Appaal No. 20) ° idenee “to pijo the ‘alleged ‘variation of 

t 1920, sonfirming. the desr assed by 9" 9. g 
M К Dg. өзгөр У the terms of te sale deed is right. Apart 
the Joint Subordinate Jadge at Ahmadabad, 


in Civil Sait No. 1002 of 1919 from avy of the ‘vided arses hearing оп. thig | 
: Mr. G. М. Thakor, for the’ Appellant; | 
“Mr, Н. V. Divates, for the Respondent, Ча) 8 Bom. UR т, 
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point, it seems to me slear оп these al- 
legations that the ease sannot be brought 
within any of the provisos to sestion 92 of 
the Indian Evidenee Ast, The dcsument 
in question is in terms a cale-deed, and no 
evidence to vary the terms of the deed 
ean be admitted unless the oase ean be 
brought within.any of the provisos, 1t is 
not easy to тевопеПе all the desisions of 
this Ocurt on the point. But it: seems to 
me that eash ease bas to ta desided with 
reference to the faota, and pleadings · of 
that case, and that there is no real eon- 
fliet of sny principle, though it may not 
be always easy to apply it in an apparent- 
Ју sonsitfent manner. 

обл, 


Aprcal dismissed, ; 


| 
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ALLAHABAD HiGH COURT, ; 
` FIRST ÁPPRAL FROM ORDER | 
No. 66 cx 1921. } 
‘ Maroh 3, 1922, | 
Fresent i— Mr. Justieo Piggott anc’ 
г Mr, Justices Walsh, v 
SHIAM SARAN-— PrrNTIFE— ÁPPELANMT 
Á terns 17 
BANARSI DAS акр OTHERS— та 
t. no RESPONDENTS, 
. Mortgage — Integrity ‘broken .by —mortg(£e— Part 
redemption Appeal— Appellate PE di of 


fact arrived at—Oourt, duty of. 


Where. a mortgagee acquires himse, & portion 
of the equitye of redemption, the int ity of the 
mortgage is broken, and.a’ mortgagor of part owner 
of the remaining equity of redemptié 18 entitled 
tó redeem just as much of the equity? redemption 
ag does not belong to the mortgageef emgelves on 
payment of в “proportionate share (the mortgage- 
debt. [p. 867, col. 17] : 

"An Appellate Court, having fou‘ ЗП ће facts, 
should ‘work ott their legal carigeq?nces itself and 
uphold ог ‘amend the decree’ gthe Trial Court 
secording to thé findings arrived / by it and should 
not send the case back to the Ty! Court for the 
preparation of a néw decree à the basis of its 
Hhdings of fact. Гр 867, col.-1,] De 

First appeal from an oret of the Distriet 
Judge, Moradabad, dated t) 4th March. 1921. 
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The Hon’ble Mr. S. Raza Als, for the Appel- 
lant, 

Mr. Saila Nath Mukerji, for the Respondent. 

JUDGMENT,— The suit out of whieh this 
appeal arises was for the redemption of a 
mortgage of the 7th of July 1891, the debt 
se»ured by which amounted to Rs. 1,357.4 0. 
The plaintiff admitted that the integrity of 
the mortgage had been broken up and that the 
frst three defendants, impleaded as the heirs 
of the original mortgages, bava saoquired 
one-half of the equity of redemption. Не 
asserted himself to be the owner of 7/8tha of 

"the remaining half share in the equity of 
| redemption and:;sued to redeem the mort- 

| gage in respectof the said half share, that 
ia to say, so mush of the mortgage as affested 
property of whish the mortgagee had nct 
hecome the owner. He impleaded in tke 
array of defandants all parsons who 
sould possibly be regarded as having a olaim 
{о вру share in.ihe cquity of redemption 
along with himself. The majority of the 
defendants so impleaded supported the plaint- 
iff’s slaim and asked that hia suit might Le 
decreed as brought, 

One defendant, by name Ehsan Beg, who 
was admitted by, . the plaintiff to be the 
owner of the remaining ith of the unre 
deemed half share in the mortgage, asked the 
Ооптё to add him to the array of plaintiffs 
&nd to enable him to redeem in this very 
same suit hisown $th'8hare. The Trial Court 
refused to do this and Ehsan Beg has 
acquiessed in the deoision against him. The 
Conrt of first inatanee gave the plaintiff a 
deares for redemption of one-half of tke 
prorerty originally mortgaged on payment of 
one half of the mortgege debt, that is to say, 
Rs. 678-10 0, . 

Tbe three defendants who were impleaded 
as heirs ofthe original mortgagee appealed 
to the Court of the Distrist Judge, along with. 


another cefendant who claimed to haye- 


acquired by purehace from some of the heirs 
of the original mortgagor a portion of. the 


equity of redemption in the share acught to be. 


redeemed. 


М no t H 
The learned District Judge . has. set forth 
at some length, the eomplisated series of. 
transactions antesedent to the present. snit. 
He has, however, arrived at по finding as to, 
the legal effeot.of the fasts found: by, him. 
on the position of the parties. He has as. 
sumed that the legal effeet must be something 


E 
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ineonsistent with the desroe passed by the 7/64ths of the other half share, that is to say, 


: Teial Court, though he does not say exaotly in of 71/128ths in all, On this point the Sidings 


- 


what respeetthat dearee will require to"be of the lower Appellate Court are alear enough, 
modified. He sets the deoree aside and seada Тһе mortgagee, Banarsi Daa, held simple 
the aasa bask to the Trial Oourt ‘or money-dedrées against various dessendants 
the préparation of a new desree on fie of the original rdortgagor. In exeeution of 
basis of the findings of fast whieh he his these deerees he attashed and brought to 
himself resorded. This was not a prope sale various fráetions of the equity of redemp. 
order for tha lower Appellate Court б tion in the property with whieh we are now 
have passed, The learned Distriat Judge вопавгпей, Inthe year 1908 he attashed, 
having found all the facts, was perfectly asthe property of one Munawar Beg, a share 
sompatent to work ont their legal oonse^ of 7/64ths in the property in question, brought 
quenees himself and, if he ваше to the’ it to sale and purehased it himself. Later, 
ejnelusion that the  deoree of the Trial! in thesame year, he attached and brought to 
Court required amendment, he should have \ sale a 2-/6 ith share, of whieh l4/ó4th was 
amanded it and brought the litigation to (evened as the property of Munawar Beg, 
a aloso so far as his Oourt was eonesrned. \and, having got it advertised for sale, it was 
In another respaet also the learned purehased by the defendant, Ghazanfar Ali, 
Distriat Judge is in error. Не seems yho has sines transferred his rights to the 
to asums that the plaintiff sould {ышна 

not possibly redeem any portion of the mort- The Distrist Judge's argument is that 
gaged property in raspest of whish he had Mm war Bəg never owned more than 
not himself parsonally asquired the equity 1/ó4:ha in all in the property in suit; 
of redemption, No doubt the integrity of tht, inasmush as 7/6tths belonging to him 
the mortgage has been broken up by reason һа basn brought to sale and  purehased 
of the faos that the mortgagae hasaequired Бу\Вапагві Das, he had only 7/ó4ths left, 
at least one-half of the equity of redemption. and therefore, Ghazanfar Ali аб his 
It is equally elear, on the findinga of the suslon purehase took 21/04ths and not 
learned District Judge himself, that the 28/6ths, if the sontention of the mort» 
plaintiff has soquired at les36 soms part of gages is sorrest, the only result would 
the equity of redemption in the remaining be tht we should hava to modify the 
half share. He is entitled on the strength `девге\ of the Trial Court by redueing the 
of his position as part owner of the mortgaged share\sought to be redeemed by the 
property to redeem just as mush of it as doas plaint?, and also the amount of the 
notbslong to the mortgagess themselves,  mortgig.money to bs paid by the plainte 
and he is entitled to-do вэ on paymant of a iff proprtionately; that is to say, to the 
proportionats shara of tha mortgage-debt. extent @ 7/6466 in eash ease. We think, 
Asa matter of fact, his elàim to redesm was however, that on this point the Trial 
supported by most of. the defendants who Court wes substantially right and the 
might have вв up an interest in ths mort. learned Vistriot Judge wrong, Banarai 
gaged property, and the defendant Ehsan Das, havim himself attashed and brought 
Bag has acquiessed in the desrae of the Trial to sale the entira share of 14/g4ths as the 
Oourt, the effect of whish would ba to put property c| Munawar Beg and having 
the plaintiff in possession of. the share of profited Бу. һе prises bid at the austion by 
whieh Ehsan Beg is the owner until sush Ghszanfar Wi, inasmuch as the money 
time as Ehsan Beg redeems his share by realised by :|e auction sale Was applied 
payment to the plaintiff of a proportionate іп satisfactio:\of Banarsi Das's own deeree, 
amouht'of the mortgage.debt. There is по Һе is not titled to plead that not 
objestion whatever to this, and so far as this Munawar Beg but be himself was, at the 
point goes, the desree of the Trial Oourt seems date of Ghezaifar Alia auetion purehase, 







- to have been eorreot; the owner of 7A4ths out of the aforesaid 


The real question upon whieh the parties  14/64ths. 
are at issne is, whether the mortgagees are In our opiniot, therefore, the deeree of 


-the owners of one-half only of the property the Trial Court was sorrest and did поб 


originally mortgaged, ‘or of one-lalf plus require any ameniment on the part of the 
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lower Appellate Court. We set aside the 
order under appeal and substitute for it 
an order dismissing the appeal to the 
Court below and affirming the deeree of 
the Court of first instanoe: The plaintiff 
ia entitled to his eosts in this and the 
lower Appellate Court. 


J. Р, Appsal allowed, 


BOMBAY HIGH COURT. | 


,  Bxcomp Олуп, Appeat No, 200 or 1921. 
! December 2, 1921, | 
Present ;—Sir Norman Мав1єойа, KT., 
Ohief Justice, and Mr. Justiee Shah. / 
YENKATESH DAMODAR MOKASHI- 
PLAINTIFF—AÀPPELLANT i 
versus 
. MALLAPPA BHIMAPPA OHIKKAL/I 


<, ~~ Darenpaxt— RESPONDENT, 
- fale, agreement Jor—Purchase-money, paymerof— 
Vendee in possession—-Sale-deed not executed — Sit by 
‘vendor for possession—Agreement, whether {valid 
‘defence. é 


D. agreed to sell certain property to which 
at the time was in M.’s possession, M, paid‘he pur. 
chase-money in full and continued in pésession, 
‘but no sale-deed was executed, and theime for 
filing a suit to get a saledeed executed hg expired. 
In asiit by D. to recover possession of thproperty: 
_ Held, that М, was entitled to continue in/ossession, 
and to plead, asa valid defence to tb suit, the 
agreement іо ве. [р. 869, cols. 1 & 2.] / 

Seeond appeal from the deosisjn of the 
Assistant Judge of Belgaum, n Appeal 
No. 174 of 1919, reversing the d&ree passed 
by the Subordinate Judge af Atbni, in 
Civil Suit Ne, 317 of 1917. — / 

Mr. Ооџајев (with him Mr, A. Desai), for 
the Appellant. 
` Mr. Nilkanth Atmaram, forthe Respond- 
ents, * 

Д , JUDGMENT 

Mactzop, C, J.— The phintiff’s father, 
Damodar, got a desreeagsnst defendants. 
In exeontior of that deorei the suit prop- 
erty was put up for sae and was pur- 
shased by one Jayappa b 1£05, ^ In 1£06 
dafappa purported to sel the property to 
Jayaram, But in 1909 16 appears that 
bes E ae 


Jayappa,disregarding that aala, got symbolieal 
possession, one must presume under his 
purshase at the  Court.sale in 1905. In 
the same year (1909) Jayaram sold baok 
ths property to Damodar ; and there seems 
god foundation. for the suggestion that 
throughout Damodar, the exeeution creditor, 
yas the real  purshaser, for in 1906 
Damodar egreed to re-rell the property to 
he first defendant ata oertain prise, and 
she evidence shows that that priee has 
been wholly paid, although Damodar at 


lone time raised objestions to reseiving the 
| balange of the purshase money 


owing to 
there being delay in paying it, The reeult 
is that Damodar has agreed to sell the 
property to the first defendant who was 
then in possessicn, and had all along bean 
in possession sinse the time of the dearee, 
and the defendant paid the purebase price. 
It is quite true that the defendant has 
not gota sale-deed, and the time has passed 
within whiah he sould have sued Damodar 
to get a sale-deed. But tha equitable 
prinaiples whieh should be applied to these 
fasts are, in my opinion, perfestly elear, 

In Gangaram v. Logman | Gancba (1) the 
plaintiff sued fora dealarstion of title to 
and for possession of immoveable property 
from the defendant. He based his title 
upon а registered sale.deed dated the 5th 
Desember 1911 from one Narayan. Prior 
to that date the plaintiff had notice of tha 
exeeution of a sontrast of sale of the same 
property by Narayan to the defendant, It 
was held that the plaintiff beving purehased 
with notiee of the defendant's eontraot, his 
anit for possession must fail, The Court said 
(раве 502%) : 

. "The question is whether the defendant has 
a good defence to a suit by a purehaser from 
Narayan who oan rely upon a registered sale. 
deed and whether he ean, notwithstanding 
the sale-deed, retain possession of the prop- 
erty on the ground that the plaintiff pur- 
shased with notice of the defendant's eontrast 
...It is not contended that in the defendant’s 
contrast any date is fixed for performanee nor 
is there any evidence that before he learnt of 
the plaintif'a purchase, the defendant had 
any nolise that the vendor would refuee . 
performances, Therefore, at the date of the 


(1) 37 Ind. Cas, 380; 40 B. 493; 18 Bom, L. R. 455, 
*Page of 40 B,—[Ed. | 
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Plaintiff's suit; namely, the 16th of April 
1919, а suit by the defendant against his 
vendor for speoifio performanse would have 
been within time and if the plaintiff was s 
the date of suit in the position of a trustee fox 
the defendant, the latter is olearly entitled 
to enforee that position up to the end of the 
litigation. It must not be taken from the 
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above remarks that the defendant would be: 


in a worse position in relation to the plaintiff ' 


ifatthe date of suit his right to sue his 


vendor for epeeifis performanse had heen | 


barred, sinee he is a defendant now relying 
upon his possession.” : 

In Lalchand v. Lakshman (2) the faots 
were different. The defendant who was 
in possession bad filed a suit for spesifia 
performanse against hie vendor whieh had 
been dismissed, and aeeordingly it was 
held that the plaintiff who had exeented a 
sonveyanes of the property without its being 
registered was entitled to resover against his 
purehaser. —— 

Then there is the Fall Beneh disision in 
Вари` Appaj? v. Kashinath Sadoba (8) where it 
was desided that :— 

' where the plaintiff beipg the owner of 
eortain immovesble property seeks to resover 
possession of that property and there are no 
fasts cperating to his prejudiee, it is a valid 
defence to the suit that the plaintiff has 
agreed to sell the property to the defendant, 
the agreement being at tbe date of suit 
still eapable of speeifia enforsement, but 
there being no registered sonveyance passing 
the property to the defendant, who has 
taken possession under the agreement for sale 
and is willing to perform his part of it with 
the plaintiff. ” 

That desieion was based onthe fidusiary 
aspest of the vendor’s position and the 
impropriety of permitting him to suesoed 
against his vendee in a anit for possession. 
That argument must also apply where the 
vendse in possession has allowed the time for 
filing a suit for spesifis performanse to 
expire, 

In this ease, therefore, the defendant is 
entitled to remain in possession against the 
plaintiff. He will not be able to sue the 
pleintiff for a sale-deed, and so will have to 


(2) 28 B. 46; 6 Bom, L, B, 510. 


(8) 39 Ind, Cas 108; 41 В, 438; 19 Bom. 1. RE 
100 (Е. B.). К 
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remain in possession for twelve years before 
he ean asquirea good title, but in the light 
of our desision the plaintiff might now be 
well advised if he passed the sale-desd. 
The appeal will be dismissed with возів, 

Saag, J.—I agree, 

ү, 0, А, 

Appeal dismissed, 


—— 7 


| ALLAHABAD HIGH COURT, 
| Firsr Отуп, Арркат. No. 239 or 1919, 
February 17, 1922, 

Present :—Bir Grimwood Mears, Kr., Chief 
astioe, and Justise Sir Р, О, Banerji, Kr, 

Mss, L. F. MARTEN —DxrANDANT— 

APPELLANT 
versus 

HIIDEY RAM AND ANOTBER— PLAINTIFF AND 


| — DzFENDANT— RESPONDENTS. 
Wi, construction of—Inteniion to create succession 
of liféstates —No words used to impose restriction— > 
atatehken — Absolute, 


. Whei a testatrix fails to use words in the Will 
impos any restriction, although she may have 
intendetto create a succession of life.estates, the 
donee tag an absolute estate. [p. 871, col. 2.] 

Byng VLord Strafford, (1843) 5 Вову, 568; 12 D, J. 
Ch. 169; 4 E, R. 694; 59 Е RB. 568, relied upon. 


First 5peal from a deeree of the Sub- 
ordinate iudge, Dehra Dan, dated the 9th 
April 191 

Messte. B, Е, O'Oonor and Bhagwati 
Shankar, f&the Appellant. 

Mr. 8, P\Ghosh, for the Respondents, 

JUDGMNT,—— The desisionin this appeal 
turns entiry upon the view whish we 
take of théproper eonstruetion of the 
Will of a Mrs).Margaret Jane Marten. 

The followiy table will make lear the 
relationship B4 Marten fgmily :— 


THOMAS SINCLIR MARTEN — MARGARET 
JANE MATEN, testratrix, diei 
Dec&ber 10th; 1916. 


i 





E] \ 
Li p, Marten. Frederick Wil. 


Harry Kenneth 
Marten-—married, pellant liam Marten. 
childless, died (Dendantin died unmarried 
December 22, fit.) August 20, 
1915. E 17. e 


| 1917. 
The testatrix andher “husband had been 
separated for many bars, The Will was 
exeeuted ор Noyember s 2, 1801. It pt first. 
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purports to give to her two sons, Harry 
Kenneth and Frederisk William, all her 
estates and effeets in equal shares for their 
own use and benefit absolutely and for 
ever, Oertain immoveable property is then 
more spesifeally set out, Then the Will 
proeeeds :— 

“I. further direot that on the death of 
'either of my sons above named his share 
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If Frederiek William  ob!ained on Ма. 
brether's death an absolute right to his 
brother’s one-half share, then the plaintiffs 
would suegeed in the aetion. If he gota 
lée-interest only, then the property would 
Je freed from the mortgage on the deter- 
nination of his life estate. The learned 
Subordinate Judge desided that the interest 
,Aequired was ап absolute опе. The appel: 


of the property herein bequeathed shall go /lants have laid emphasis on the fast that. 


in the first instanes to his ehildren and 
grandehildren, ete. in the direst line, if 
there be any, at the time but not to the 
widow. or any other person, but failing hij 
shildren and grandchildren ав. aforesai 
the property herein bequeathed shall reve 
immediately to the children and gran- 
shildren, ete,, in the direst line of fie 
surviving son, and failing the shildren ad 
grand. shildren, ete. of ‘the surviving soy to 
the surviving son himself, and then dti- 
mately failing him, it shall revert tothe 
widow or widows of both of the deaiged 
BOE... eres 

“I farther direst that if the said Jerry 
Kenneth Marten and Frederiek Vlliam 
Marten sannot live jointly and en/y the 
estates berein bequeathed to themointly, 
they will divide the property јео 
into two equal shares and will env their 
reepeetive shares absolutely ancas full 
owners for their lives and afterthat the 
property shall revert to thr heirs 
in the manner and order indies herein- 
before,” 

Whateyer interest the dosent, may heve 
thought she was eonferring inibe earlier 
part of the Will, there san ] no doubt 
that this latter elause is the pverning one 
and, therefore, ent down an nf defined the 
interest of her two sone as; life-interest 
only. - Neither Harry Kennef ncr Frederiek 
William had ahildren oy grendehildren, 
and on the death of Hay Kenneth on 
Deeombere 23rd 1915, # property be- 
queathed to him parsed tohis brother, Fre- 
deriek William. 

That latter gentlemaníad in his lifetime, 
namely, on July 8, 199 and June 23 
1917, mortgaged part / the property whieh 
eame to him under tà Will. After his 
death the plaintiffs sid defendant No. 1 
as administratrix ardas being in possession 
of the property arddefepdant No, 2 as 
his heir, is. x 


JS 
Fx 


the husband and wife were not on good 
terms and that the whole strusture of the 
Will shows that it was the intention of 
the testatrix to sarve outa series of life- 
estates so that under no assumable posei- 
bility eould her husband some into any: 
share of her property, On the other hand, 
Mr. Sital Prasad Ghose sontended that the 
death of Harry Kenneth brought about a 
eomplete determination of any life.estate 
and that the next donee took absolutely. 
For this proposition he relied upon the yese 
of the word "failing " and. _ that pasiags 
in the Will whieh says that “the property 
herein bequeathed” shall revert, etc. and 
the case of Bung v. Lord Strafford (1). He 
argued that ‘ failing" meant a akipping over 
of several gnesessive elas-e:, if in pursuing. 
the order of sussesaion ordained by the Will 
ару should be found not to be in existeneo 
or to have eeased to exist, Thus in the 
8etual sireumstanees the shildren and grand- 
shildren of both Harry Kenneth and Frede. 
riek William were necessarily pagsed over aa 
non-existent, the ' property bequeathed ” 
i e, the absolute interest in tke one balf 
share вате to Frederiek William and that 
the widow of Harry Kenneth only same 
in, if there had been at the death of Harry 
Kenueth noone of the persons in existence 
who by the terms of the Will took ргеве- 
dense of her. 

Whilst we are aware that the eoon- 
struation of апу partisular dosument is 
rarely aided by referring to a judicial 
sonstruetion of another doenment, we are 
impressed by the oase of Byng v. Lord 
Strafford (1). 

In general outline it bears a striking 
similarity to the ease under dissussion and 
the same question, as to whether an absolute 
estate or a life interest was taken after 


(1) (1848) 5 Benv. 568; 12 L, J«Oh. 169; 49 E. R, 
694; 69 Е, Е, 568, | 
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the determination, in that ease of two life. 
estates, was eonsidered. 

The fáets ware that the Earl of Straffcd 
gave by his Will a life interèst in all lis 
personal landed estates (apart from sòne 
absolute gifts) to the Counteis £ 
Strafford for life and tben to Lady Anm 
Connolly for her life ‘and then Ё 
the eldeit son of Gaorge Byng Esq. ol 
Wrotham Park and afterwards to hia second, 
third or auy later sons he may have by myi 
nissa Anne, Mrs. Byng, and then to the' 
eldest son and other sons suseeseively of tlie : 
Earl ot Baekingbam by my neice Caro. 
line.’ 

The plaintiff was the eldest son of 
George Byng and, therefore, the first 
: legates, The Court desided that the aubjest 
of the gift was the whole interest of the 
testator, there being no words direetly limit: 
ing the extent of interest, whieh the 
legates was іо take and deo'ared the plaint- 
iff entitled absolutely to the property, the 
subjest of the previous life estates. The 
next-of-kin argued that for the purpose 
of giving ебет to the intended  suoosssion 
the Will ought so to ba sonstrued as to 
limit in some way the *interest of Ме. 
Byng aud those who ware to auassed him and 
that that restriction must bs by successiva 
esta*es for life, 
the Rolls said :— 

' If a testator uses words, whieh by their 
plain import giva an absoluta estata, ths 
eiceumstanee of his giviug the same absolnte 
entdte to a sussession of  legatees in a 
manner inedimpatible and inaotísistent with 
the propérty plainly given to the first, will 
not anthorise the Oourt to alter the efféat 
“of the words ‘by whieh that property is 
.Riven, ” ‘ 


The Master of the Rolls pointed out that 
the téstator, when desiring to give to his 
'wife'and lady &hné Connolly estates for life, 
stated the intention in plain terms. That 
the gift-to Lady Ahris Connolly was precaded 
by the word '' afterwards, ’ as was also 
‘the gift fo the &esond, third or any later 
sona of George and Anne Byng. ,He addéd 
‘that the insbréion of tho words “ for life” 
in the gift to Lady Anné Connolly showed 
"that the testator did nöt вопвійег that the 
‘words “afterwards” and “then” had of them. 
selyes єс оіерь foree to limit thé interest 
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At page 526, the Master of © 
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given to the eldest son to a mere life.i «ine 
terest. 

There is а elear anilogy batwaen tha ease 
now under our aonsidaration and that of 
Byng v. Lord Strafford (1). 

Mrs. Marten, the testatrix, ereated in elear 
words two life-estates in equal shares of the 
property bequeathed. After their determina- 
tion she ehose first the shildren or grand- 
children of the deeeased son—secondly the 
children or grandehildren of the surviving 
soa, then the surviving son and, finally, the 
i widow or widows of both the sons, She, there- 
fore, as in Byng v. Lord Strafford (1) had in 
view a sgeesssion of legátess or interests 
Mter the first in the series. 
| in both.eases the gift to the eldest «on of 
borge Byng add i» Frederick William 

rten was not limited as was the original 

byneat by the words “for life" or any equi. 
Véont words. 


Te ara, therefore, of opinion that although 
thesstatrix may have intended to ereate a 
вцафвіоп of life estates, she has nevertheless 
failéto use words imposing any restristibn 
and, jerefore, the ordinary rule in süsh eases 
must’ ? implied and the share of the estate 
whishle,m3 to Frederiak William on tha 
death ihis.. brother, must be deslared to ba 


an абаб oris, 

к. ali:n the йёзїзїдп of tha 
lower Olit. and dismiss the appeal with 
взз{в inGding за on the higlie: 8c1le. 
From the'jgts inaütrel by the respondent 
in printi the paper book two-thirds 
should bs; Jjeallowad on the ground that 
svidénte itteyant to this appeal was 
inéluded, 


P e 
Appeal dismissed, 
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:BOMBAY -HIGH :COURT.- 
“First Отти. Appear No, 222 or 1920.. 
“4 Desember 6, 1921. 
ý ' Present :—Sir Norman Maeleod, Kr, 
Chief Justice, and Mr;Justise Shab. . 
MANADA GANESH : ‘JAMSANDEKAR 
= PLAINTIEF—À PPELLANT : 
К ,. Versus 
- _ SEORBTARY cr STATE кок INDIA— 
: Darenpaxt— RERPONDENT,. 


x Customs Act (VIL of 1878), s. 182— Adjudica- 
tie of confiscation and penalties— Procedure. 


H 


-5 sAtihough the Sea Customs Aot contains no ` pro! 
“visions with regard to the adjudication of confisca 
stion and penalties which can be made by the Cu s 
“отав Officers under section 182, those. officers 
bound to proceed according to ‘general principle 
‘whibh are nob necessarily legal principles, for 
„purpose of “arriving at a conelusion when sy 
inguiries are ‘instituted. The officers are not bo А 
"to nob, however, according to the provisions of f 
‘Civil or Criminal Procedure Code, as if the mer 
were a proceeding iu a Court of law. It is suffient 
that they, should deal in а careful and juleial 
manner. [p. 872, col. 2.] 1 
irst appeal from the deeision ‘of the 
Distriot Judge, Ratnagiri, in Civil SuitNo. 2 
of 1916. / 
| Mr. A. 6. Desai, for the Appellant, | 

Mr. S. 8, Patkar, Gcvercment Plejer, fer 

“the Respordents. 
JUDGMENT. 

М, сгвор, О, J.— Tbe ‘plaintiffs aythe rons 
of one Сапер  Mahsdey Japàndekar, - 
ard inhabitant of Malvar, Ín whore 
honse eertain silver ingots wergdiscovered 
by the Polise. The silver was #8®һей and 
sent cver to a elerk in je Customs 
Department. Jt was suspeste/ that silver 
was being imported into Jitith India 
.without paying duty, and pordingly во 
irquiry was inetitnted and / tezort was 
made to the Colleator of fustoms, The 
Collectorgon sonsidering all rapers which 
were sent to him, eame t; the sonslusion 
tLat tke silvershad beer avorted withont 
paying the duty, teing Jsitly landed at 
Dandi fr&m Goanece terr гу. Ganeah was. 
therefore, found guilty cf 0 offense punish- 
able under clause (3) с jeetion 167 of the 
Sea Customs Ast, VI; ‘of 1878, and was 
find Rs.1,0CO, while/;e sliver was con- 
fiseated., ГА 

A suit was brood ty Gancsh for a 
edéalaration that theorders passed by the 
Oolleetcr of Cestem were illega', and to 


Й 


resover the value óf the „silver and the ,- 


* * 
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amount of the fine. · The plaintiff's suit 
was dismissed by the Distrist Judge of 
Ritnagiri on the gronnd that he had nó 
jurisdiction to hear the suit,- This desision 
ves set aside by this Court: see Ganesh 
Mahadev v. Secretary of State for India 
{1), The Court seid (page 232*): “The 
real question, therefore, to be determined 
lin this litigation is whether there has or 
Љав rot bees в legal adjudieation in aecord- 
‘anes with the provisions ofthe Aat, That 
wil involve determining, after evidense has 
been resorded, what was- the exast method 
adopted for the purpose cf the adjudication 
and whether that method was in aesordar ee 
‘with the express or implied provisions 
of the Ast,” The suit was, therefore, ree 
manded, ` 
‹ No further evidence was ealled . by either 
On behalf of the. defendants papers 
relating to the proeeedings before the Onstoms 
Offisers, Exhibits A 1 to 7, were put in.-' It 
is admitted thatthe Sea Customs Aet contains 
Do provisions with regard to the adjudisation 
cf sonfiseation and penalties whieh ean te 
made by the Oustoms Officers under section 
1:2, Therefore, the Customs Offieers must 
prosred gosording to general prinsipler, 
whieh are. not nesessari]y legal prineiples, 
for the purpose of arriving at a eonelusion 
when sush inquiries, asthe present one, are 
instituted. Jt appears to me, after perusirg 


-the papere, whieh were before the Collector 


of Custcms, and whieh I presume were 
taken in , aacordat ee with the ordinary 
iroecdore, that various statements were 
resorded by tbe Sarkarkuv, ineluding tLe 
statement. of Ganeab, there is also a lerg 
applieation on behalf of Ganesh whiah has 
teen placed before us, but whieh does тоф 
appear in the paper book, ard I have no 
donbt tkat the Colleator, who is not borid 


_to adjucge cn ecnfsestion and penalty as 
Lif tke matter was proceeding in в Осоқё 


of law according tc the provisions of the 
“Civil or Criminal Prceedure Code, dealt with 
tbe various statements before him in а eare’ tal 
and judisial manrer. 

The learned Judge bas referred to the 
esso cf tke Lccal Government Board ` v. 


. Arlidge (2) in which the Court said "that tke 


(1) 49 Ind. Cas. 427; 43 В, 221;.21 Bom. L. R. 27, 
(2) (1915) A. C. 120 at p. 138; 84 L. J. K. B. 72; t 

. L. T. 905; 19 J. P. 97; 12 L. G. В, 1309; 30 T. L, В, 672, 
"Page of 48 Bm 
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«judiciary should presume to impose itsown 
methods on administrative or exeoutive 
.offüsers is a usurpation”; and again. inthe 
Board of Education v. Rice (3) the Court 
igaid: ^" They have no power to adminiger 
ап oath, and need not examine witnersis, 
They- san obtain information in any woy 
they think best, always giving a fair oppok 
‘tunity to those who are parties in the eontró 


versy for sorreoting or contradicting апу 
relevant statement prejudicial to their 
view,” 


It is obvious fromthe reeord in this ease; 
that the plaintiff had ample opportunity to 
ecrrest ог soniradict any statement prejudi- 


oial to his view whioh had been resorded. . І 
have before me a petition signed by the 


Pleader of Ganesh Mahadev in whieh: all 
the points that are placed now before us 
M it in any way .appeared 
to me that there has been real injustiee in 
this case, I would not hesitate to entertain 
Bat as far as I ean 
see frcm the provisions of the Sea Oustoms 
Act, tke appellants have no reason to som» 
;plaim that justice has not been dealt out to 
Mahadev by the Onstoms Antuoritiee, Evan 
dealing with the ease on the merits, it 
seems to me absolutely eertain that the 
story put forward by Ganesh with regard 
to the ваггіадә of this silver from Bom» 
bay vía Belgaum to Malvan was rightly 


were entered, 


the appellant’s claim. 


taken to te а false one. In my 
opinion, thorafaor3, in this ease 
there has been ап adjudisation under 


the Ast with whieh no fanlt ean be found. 
Therefore the appeal must be dismissed with 


eosts. 
Suan, J.—I agree. 


W.O. A, & к. E, 


Appeal dismissed, 


3) 
27 T. L, R. 918, 


je party. 


(1911) А. C. 179 nb p. 182; 80 L. J, K. B. 796; 
104 L, T. 689; 76 J, P. 893; Ө 1, G. В, 652; 56 S.J. 410; 


SIND JUDICIAL COMMISSIONER'S 
+ COURT. 
От, Sorr No, 1194 or 1919, 
| September 6, 1921, 

Present :—Mr. Raymond, A J. C 
Бинм or GERIMAL HARIRAM — 
PLAINTIFEI 
versus 
Figu or RUGHNATH КАТТАМ акр 


и ANOTHER — ияк pants, 
z Civil Procedure Code (Act V of 1908), O. 1, r. 10— 
Wrong person as plaintiff,’ interpretation of—Bona 


fide mistake—Transposition from defendant to plaint- 


if—Limitation Act (1X of 1208), s. 22—Addition of 


| The words of.clause (1) to Order 
ЧҮП Procedure Code a a ghee ЕК 
E tituted in the name of the wrone perso ras 
iaintiff” are comprehensive enough to incinde 
ses where the original plaintiff has no cause of 
coo Fania interpretation “must not be 
t es where the plainti i 
tono. E: Е, col. 2; р. 876, mol AT чиш 
certain firm was adjudicated insolvi i 
ку e was vested in the Official osteo, ponens 
= insolvency the firm had entered into contracts 
bios, arious merchants for the sale and purchase of 
d nt commodities, Merchants were alleged to 
ah aus broach aid hes егей to be liable 
: C rm. e ci i 
by P io auction the шшш dus ipei oa 
ies ua estate of ihe insolventa” luin? of 
Hone opener паа purchased these 
i \ stamped assignm: 
rigata sued the merchants srithin these ы ы 
m Vr et that the assignment wag wholl 
| ОЕ b void so far asit involved a transfer ot 
f р } mus for damages" and the suits wer 
р er inable, Plaintifis applied three years 
Papo ae of the cause of action for 
2 dod, я ir» Official Beceiver who was one 
aren that ы оа m category of the defend. 


Held, th as th А 2 

t was instit j 
name of th B SUE stituted in the 
mistake of wrong plaintiff through a bona fide 


; and although the plainti 
en Ho aoti the Court could, ones Ones т“ rule 
Hosts au e Oode, transpose the Official 
e  üefendant to a plaiptiff. [p, 876, 


eus аай она Pd PATCH OH Was 
, ed* for the suit i 

not barred AP transfor of a party from apro 
new party withi tt was not ав addition of a 
Limitation Act. Ci, meaning of section 22 of the 


v aa ad eol. 2.] 

. \ 

" r. ТОЛА ndumal, for the. Plainte 
Mr. Kalumal { 

uem ашта lumal, for the Defend. 
JUDGMENT.—; 


; 3 firm of Tind 
Totaram had beeni g; r anal 
] ө “adieated -insolvent 
order of (ів Ооа thoir өнаіо тад 
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vested in the Offisial Reesiver, Prior to 
their fnsolveney this firm had entered into 
sonirasts with various merehantsa for „the 
eale and purehase of different sommodities 
in respeet of whieh itis alleged that the 
‘latter have committed a brəssh arid are 
liable in damages to this firm. On the 27th 
June 1919 the Offisial Reosiver sold at в 
publie anstion what were deseribed: to te 


the "ontstandings due and payable to the 
estate of the insolventa” inalusive of the 
damages, and these were pur: 
ehesed by the plaintifi’s firm in the present 


claims of 


suit, Gerimal Hariram & Oo., and a dul 
itamped assignment deed was executed 17 
their favour on the 17th July 1919, | Plain} 
iffs bave filed several suits in this Cow 
against the merchants who were the ad: 
iraeting parties with Tindanmal Torani 
and а preliminary objestion t tbe mja- 
tainability of the suits bas been gir s 
the grcund that the assignment is w 7 
illegal and void so far ав it involv. a 
transfer of "a right to sue for ке 
and the suits must be dismissed 0 а 
ground alone without going into the i. 3. 
It must be here observed that pi nese 
suits plaintiffe havemade the Official ] pis 
one of the defendants. Mr. Dipsh Ет 
‘appeared for the plaintiffs, a nr 
realised that the objestion to (һе 10310 


bility of the suits as framed ТЕ 
and has in order to overaome t Add 


filed an applieation praying for) ameni 
ment of the plaint by the trap2silion of 


ў i aff in the 

the Official Reseiver as а pla/' 
soil. This applieation has bes vigorously 
eG Dipshand 


Now, on the AR RUE 
‘was forsed to eoncede that 
‘was illegal. I bave no dd "ee з 
the Official, Reseiver aasigr for da p ^ 
iffs was "a mere right to? 01 Сашавев 


and under seebior б of y Transfer i 
ty Aet a mere гів “0 808 OBnno 
Property my provixee 


‘ba: tranefexred. It ів b d : 
ut this stage to soft the question 
whether in view of ses i ivi 7 ne 
ecdure Code whieh ejPl? from attash- 
ments "a mere right/*u9 for damages, 
"and sestion 28 ot tha pvineial түз, 
Aet, V c£ 1920, and rares oe 
vinsinl Iusolyency А 


` forse at the time 
ieee ibe бош о} "danmwal Totaram was 


v assignment 


Ё 


/ 


/ 


adjvdieated insolvent and their properiy 
vesled in the Official Reseiver, the " right to 
sud for damages," also vested in him af. the 
tine of the adjudisation, 

‘Now, Order I, :ule 10, elanse J, Civil 
Prosedure Code sorresponding with seation 
#7 ot tbe Code of 1889 is as follows :— 
| Where a suit has been institutad in the 
name of tbe wrong person аз plaintiff or 
where it is doubtful whether it has been 
instituted in the name of the right plaintiff, 
the Court may, at any Stage of the suit, if 
satisfied that the sait bas been inetituted 
through a bona fide mistake, and that it is 
hesessary far the determination of tha real 
matter in dispute so to do, order any other 
person to be substituted or added £s plaiht. 
if upon sneh terms as the Court thinks 
just,” The first objeetion taken to the 
joinder of the Offisial Бесвіувг asa plaint- 
iff ie, that the plaintiffs have no right 
whatever to sue and their suit is not 
maintainable, the addition of a fresh party 
as plaintiff should not be permitted. In 
anayver to this objeetion it is important 
to remember in the first plase that the 
addition or substitution of the Offiaial Ra. 
eeiver as plaintiff does not introdusea frash 
eause of astion nor does it alter the shataetar 
of the suit as filed.: In the ease of Krishna Bor 
v. Oollect ir and Governinent Agent, Tanióie (1). 
it ‘was held that’ under seetion 27, Civil 
Prosednre Code, when а suit is ibatitutéd 
in the name ofa wrong person as plaintiff 
by & bona fide mistake, the Court Lasipówer 
to substitute the name of the right persons 
as plaintiffs and this power is not exeluded 
in oases where the person original auing 
has no right to inetitüte the sui. The 
applieation for substitution in this 6289 таз 
made in the Court of first &ppéal and was 
in respest of sertain persona being intti- 
tuted ss plaintiffs who are not originally 
parties to the suit, and the applieation was 
granted; as it was held that the Colleetor 
Gf Taujore had through a bona fide Wistake 
instituted the suit in his own name. It 
seems to me the words of slause (1) to Order 
І, rale 10 "where' в suit has been insti. 
tuted in the name of the wrong person ва 
plaintiff" are comprehensive enongh to 
inelude sases where tha original plaintiff 


(1) 80 M, 419; 2 N. L, T, 417, 
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has no sausa of astion and their interpre. 
tation must nob be restristed to sasas where 
the plaintiff has some right to sue. Inthe 
ease of Hughes. v. Pump House Не] 
Qo. (2), it was held on а sonsideration of 
Order XVI, rule 2,of the Rules of ёе 
Supreme Court whieh eontains the psistina 
verba of Order T, rule 10, olause 1, Civi 
Precedure Code that "where an action has, 
through в bone fide mistake, been sommenaed, 
in the name of the wrong person ss plaintiff, 


a proforma defendant appeara to im: 
material Whether the Offeial Receiver 
be в pro forma defendant or otherwise, his 
transposition from the  eategory of a 
defendant to that of a plaintiff docs not 
introduse & new plaintiff within the 
meaning of sestion 22 of the Indian 
Limitation Ast. It is troo that the suit 
is now time barred аа the eause of astion 
arose in Ostober 1916, and the original 
suit was filed in September 1919, and where 


the fast tbat the original plaintiff bes по \ nesessary parties are not joined within the 


Bauso 

juriedietion of the Court to order the sub. 
stitution of another person as plaintiff." 
This ense bas several points of analogy 
with the present sase and the рагі of the 
judgment of Осгесв Hardy, L. J, may be 
re-prodzeed with advantage : “There has 
been a bona fide mistake of law ва to whether 
there had been an absolute assignment cf 
the plaintiffs’ claim or вп asaignment by 
way of ebarge only. It is said that the 
rule does not apply where it is shown that 
the plaintiff has no right of astion; but 
there are abundant authorities to the oon- 
brary effeot,.....There is no differense... be- 
tween the addition and the substitution of & 
plaintiff, When once the вазе is shown to 
be within tke rule, there із jurisdietion to 
add ог to substitute." In my opinion, 
therefore, eorceding that the plaintiffs have 
“no eBuse of action, that feet by iteelf docs not 
debar the Offieial Receiver being added or 
substituted as plaintiff if it ia proved that 
the snit has been instituted in the name 
of the wrosg pleiatiff through bona fide 
mistake. 

Tt was next argued that as the sause 
of astion in this suit arose more than three 
years ago, and thare kad been eonsiderable 

. delay in making the applisation under Order 
І, rule 10. defendants will ba sonsiderably 
prejudiced if the applieation i» now granted 
wbioh would involve a deprivation of sub- 
stantive rights that have aserued fo them. 
In eonsidering the argument it is essential 
to bear in mind that the Offisial Reseiver 
ig already a party to the suit in the shape 
of a во defendant and whether there was 
any jurisdiction for bringing him ор the 
resord after the - alleged agsigument ог 
whether he has bean inbrodueed merely as 

(2) (1902) 2 K. В: 485; 71 L. J. K, B, 808; 60 W. 
RB, 677; 871. T, 869, | 


of astion does not take away the ‘period of limitation, the suit must be dismiss 
sd, But elause (2) of sestion 22, Indian 


\imitation Aot, exempts from th i 

t elause (1) eases where plaintiff is diera 
È defendant or в defendant ів made a 
Dinti, In the oase of Nagendra Bala 
Diya v. Тотарайа Achares (3) where a 
phforma defendant got himself transferred 
to те category of plaintiff and seation 22 of 
tbéjmitation Aat was relied проп as barrin 

the 116, ав tbe ebange was made after the 
expltion of three years when the sause of 
€ arose, it was held that the added 
ыы t was not a new plaintiff and seetion 
22 hal no applieation. This jndgment was 
followéin the ease of Narsinha Krishna v 
Vamat'entatesh Deshpande (4) where ertain 
so-defe antswere transferred sa во plaintiffa 
A sere шу applicable to the present js 
Husaino Begum v, Rahmantessa Begum (5) 
where 1% ‘s held that the transfer of a party 
from pro fina defendant to plaintiff is not an 
addition of, new party within the meaning 
of stetion ^ of the Limitatien Aet. The 
oe thefore, is that there із no 
A Е апе ч e plea raised as to limita- 

The impop question remains w 
there has bed, a bona fide mistake to de 
Order I, rule \* slanse (1), appMeable. 

Now, the mie may be one of fast or of 
law. Mr. Dipeb\q eonfesaes to an error of 
law on his part. Че says that he was misled 
by oertain desidéyases whieh he sites, and 
on their perusal бае ta the eonelusion that 
what was-tranaferr by the Offisial Receiver 
was an aetionable taim " under sestion 3 
of the Transfer of Ypoparty До and not 

\ 
` 

8) 4 Ind. Cas. В y 
oS E as e ru b: 365; 80. L. J. 286,028 

4) 4 Тад Cas. 249; 84 B.4- 

(5) 8 104, Cass 837; 38 Хив FN аи. 


е 
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“a mere right to sue in damages.” The 
eases he sites are Nathu Gangaram v. Hansraj 
Morarji (6) and Jofer Mehsr Ali v. 
Budge: Budge Jute Mills Company (7) in both 
of whieh it was held that the right to elaim 
the benefit ofa sontrast for the purebace of 
goods is “ а beneficial interest in moveable 
property " within the meaning of astionable 
elaim in seetion3 of the Transfer of Property 
Ast and ag such assignable, 
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1t Mr. Dip- jOhatterjee, for the 


(1922. 
Appeal against the desree of the Additional 
Subordinate Judge, Howrah, dated the 19th 
Jure, 1919, modifying that of the Munsif, 
Serond Court, at Uluberie, dated the 8th 
February 1918, vU ges 
‘Babus Girija Prosonna Roy Ohoudhuri an 
[sir Kumar Ghosal, for the Appellant and the 
Jetitioner. F 
| Babus Manmatha Nath Roy and Asi Ran‘an 
Respondents and the 


shand’s statement is true and I have no /Opposite Party. 


tc disbelieve the statement „of а 
Pleader of his status and respeotability, I 
must hold that there has been a bona fid 
mistake. I allow the application f 
amendment as desired, and direst the ОВ зі 
Receiver, who, Mr. Dipshand assures r^ 
is willing to be made plaintiff, be added ar& 

laintiff. f 1 
ý The other cbjestions raised to the Offial 
Receiver being made а plaintiff appear t n 
premature, They may аА ев, m 
ard when he is joined asa рип, 
б=т ineuzred by the defendan! till 
this atage to be borne by the plair-tiff 
Application а]064. 


J. Р, 
6) 9 Bom. І. R. 114. 
o 38 О, 702; 10 C. W. N. 755. / 
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OALCUTTA HIGH С@ЁВТ.. 
AIPEAL FROM ArPELLATEKOREE 
No, 1794 ок 1919 wrrpULe 
No.186cr 191] ^ wu: 
July 12, 1921 Low 
Present :—Sir Lanselot Бейүтвоп, E, 
Chief Justies, and Mr. Jus r'Riebardson, 1 
\|BHUBANESWAR BHAACHARIBE 
—APPELLART AWD D/ITIONER 


tersus / ` 
DWARABESWAR ВЕТТАОНАВЈЕЕ 
AND orp Et 8— RepSDENTS AND 
Oprosite 
Limitation Act (IX of 19 
against co-sharer landlord 
Limitation. 


PRTY, . 
$ Sch. І, Art, 120-—Suit 
^ recover rent collected — 


i Чоп applicable to a suit 
The period on иа to recover.a share of 


against а emra hip? contained in;Artiole 120. 


of Schedule 1 to the Littition Aot, [p.877, cols, 1 
& 2.] ne К œ 

' e, . » 

р 

2 


П 


ГА 


- in respest of a sertain holding, 


JUDGMENT, Tus 
Rücmigpsow, J.— This is a sesond appeal 
ina suit for rent. Plaintiffs Nos. 1 to 3 and 
defendant No. 3 are so-sharer landlords under 
whom defendants Nos, 1 and 2 are tenants 
The plaint 
soneludes with the following prayera "(a) 
That a desree may be passed against the 
prinsipal defendants (meaning defendants 
Nos. land 2) for Re, 213.14 аппаз in elaim 
and all costs of the suit together with interest 
up to the date of realization ; and (b) that in 
ease it be proved that the pro forma defendant 
No. 3 has realized any paddy, eto., due to the 
plaintiffs from the defendante, then g.deocree 
may be passed for the said sum together with 
damages and eosts «s against the pro forma 
defendant, No. 3 on plasing him in the 
sategory of prinsipal defendante by amending 
the plaint.” . 
There is a further prayer for general relief 
with whieh we are not sonserned. : 
The rent slaimed direstly from defendants 
Nos, land 2 and indireatly from defendant 
Wo. 8 was due for the years 1320 and 1321, 
I should also mention that the slaim was 
for the money value of rent payable in. 


“kind, 


Both the Courts below have eoneurred in 
finding that by far the greater part of the rent 
due for the two years was in fast solleeted. 
by the defendant No. 3. Tke result is that 
the alternative claim against defendant No. 3 
has been the prinsipal eubjeot of eontroverey 
throughout. 

In the Trial Court the laarned Munsif held 
that the elaim against defendant No. 3 in 
respest of the years 1320 was barred by 
limitation under Article 62 of the Limitation 
Act. That article applies to suita for:‘movey 
payable by the defendant to the plaintiff for. 
money reeeived by the defendant for the. 
plaintiff's use” and the period of limitation ів 
three years from the date when the money 
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is reesived, The Munsif gave the plaintiffs ` 


a deareo against defendant No. 3 for thir 
share of the rent for 1321 solleeted by tht 
defendant. The plaintiffs appealed and tle 
learned Subordinate Judge, while he too: 
_ Practieally the same view of the ease on thi 
-merite, was of opinion that the claim against’ 


defendant No, 3 in respeot of the year 1320: 


was governed not by Article 62 but’ by the \ant No. 3 put pressure on the tónanta to Dis 


residuary Artiele 120 under whish the period 
of limitation is six yeara from the time when 
the right to sue accrues. The deeree of the 
Subordinate Judge, therefore, makes the 
defendant No, 3 liable to the plaintiffs for 
their share of the rent of both years. 
The appeal before us is preferred by the 
defendant No. 3 and dieaussion has turned 
.mainly on the question of limitatidn. It has 
, been-soneeded that on the fasts found below 
the defendant No. 3 has no defence co far 
as the slaim against him relates to the year 
1821, As regards the elaim for the year 1320 
the learned Vakil for the defendant No, З has 
given us а number of artieles to ehoose from. 
He:sontends that if Artiele 62 does not apply 
then the article applicable is either Artiele 48 
or Articole 49 or Artiele 109. · The period of 
limitation under all these ‘Articles is three 
years counting from a date whish would 
make the plaintiffa-ont of time. Tbe learned 
Vakil for the plaintiffs, on the other hand, bas 
argued that the lower Appellate Court was 
right in applying Artisle 120. 
> In my opinion, the elaim in question is not 
aelaim for вревібв moveable property within 
the meaning of Artiele 48 or Artiele 49. The 
difficulty about Artiele 62 is that, as that 
artisle is worded, i& dces not seem to be 
àpplisable to a-slaim in respeat of rent 
eolleatéd by the defendant No, 3 in kind and 
in point of fact the «ace for the defendant 
No. 3 waa rested mainly on Artiale 109, 
' Artiele 109 applies to a snit “for the profits 
of immoveable property belonging to the 
plaintiffs whieh have been wrongly reosived 
by the defendant.” The artisle is in every 
day usain the elass of suits whieh it primarily 
contemplatec, namely, suits for mesne profits 
against a irespasser. The defendant No. 3 
is nota trespasser and without saying that 
. the question is free from all difisulty, L very 
fnueh doubt whether the artisle ean have any 
applioation at all to a suit by one co gharer 
against another for a share of the rent 
polleeted by the latter, the rent being due in 


respect of land held by the a9.sharera not 
separately but jointly. It is said that it 
must be inferred from the findings of fast 
arrived at by the Oourts below that the defend- 
ant No. 3 reseived the rent wrongfully, That ія 
not the very meritorious argument urged on 
behalf of the defendant No. 3. It is true that 
the Courts bslow have found that the defend. 


their rent to him, It is also trono that the 
lefendant No, 3 set up in defense to the enit 
^ arrangement between himself and the 
Diintiffe under whiah the latter were to take 
th entire rent for a sertain period and then 
9,was to take the entire rent for another 
pend, a defense which has: been rejected. 
But this negative sonelusion does not 
neso85rily lead to the positiva eonoelusion 
that { the time the defendant No. 3 eollested 
the rêt, he intended to defrand his co.sharers, 
The leadings suggest a quarrel between: 
00-Shaks as to whieh of them should, have 
the rig to sollest the rent due to all and 
as to thetate of the assounts between them. 
At avy ke, the applisability of Artiola 109 
does not \em to have been suggested in the 
Courts be so that those Courts. were givon 
no opportity to apply their minds to the 
presise 01601 raised before us, whether as 
between hint and the plaintiffs the defend- 
ant No. 3 туей -tbe rent'" wrongfully " 
me the Maing of the атое, 

* No, 3 did not implead the 
pinna l and 2 as respondents to. 
this appeal. \ behalf of tke plaintiffs, 
spi wipes s given to the defendants 
Nos. 1 and 2 to ear at the hearing so that, 
if ai iin s the \ intitts might elaim over 
one t us тре defendants now ask 
5 Thee 8^ “hy opinion, regard being 

ad to the result, \ sosta shoulg be paid 
by the plaintiffs. Ті. tie, will got their 


eoeta of the appesl 
and the defendants J i For ЕУ 


gosts of to-day’s hear, Hiis 
the hearing fee in the Cae ate d 
Nos. 1 and 2 being asses, at one gold m he a 
‚ The Rule brought пр За the appeal ңе dis. 
eharged without воза, `~ рем AE ees 
Sanpzasox, О, J.—I agr. т 
should be dismissed and thi p. the appeal 
and I agres also with the' Pag p arged 
as stated by my learned bro? о costae 
Ww. Q. ic APP ig; 


"Hecharged, 
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' BHIB CHARAN Dz8 €, RAM OHANDER. 
ALLAHABAD HIGH COURT. 
Exeourron коор APPEAL No. 650 
or 1921, 
February 28, 1922. 
-Prezent:—Mr. Justice Stuart. 
SHIB OHARAN DAS —Dacarx- HOLDIR 
— APPELLANT : 
167818 
RAM OHANDER AND OTHERS— 
Ju»auxxr Desrors—REsPpONDENTS. 


Civil Procedure Code (Act V of 1908), O. ХХІ, т 
16, provision of —Ewecution —Decree, who can елесш 


xecnte the decree except the dec 
‘ee ir резо to whom the decree has 
transferred by assignment in writing or by oper В 
of the law. Тһе provisions of Order XXI, ru 
must be complied with. Lp. 878, col, РА! ane 
Exeoution sesond appeal against : 
deerea of the District Judge, ud ae 
he 9th Mareh 1921. 
| Dr, К. N. Eatu and Mr. K. C. Mil, for 
the Appellant. 
Mr, S. P. Ghosh, for the Responde . к 
JUDGMENT.—Mwusammat Kir’ Devi 
filed thres suits against Durga a nur 
for possession of. certain houses poate Pec 
Meerut sity. She obtained 26160 for 
possession of. the sites, the posag!On being 
conditional on her paying aor9nsation 
the judgment-debtors in re et of the 
materials of the houses. App/® were Sled 
to the Distriet Judge who upid the deerees 
of the Trial Oourt, Appea Were Bled to 
tha High Court whioh ор} the decrees 
of the Courts below. Before? Passing of the 
desrees : of the ‘High Oft Kirpa Devi: 
transferred: the property} those suits to 
Shib Charan Das. 8] transferred the 
property. ‘by a sale-deed, ted the 14th of 
June 1917. The Hight desrees were 
passed on the l8thof 7 1917. 1t would 
have been open to Shivbaran Das to apply 
to the High Court to b? hia . namessubstitut- 


ed for that of the ПИ but he did not. 


с erees of the. 18th of 
doo Ol ее in favour of Musammat: 
Kirpa Devi. Shi aran Das then applied 
in exesution for the¢o*ment of the judgment 
debtors - The 0/8 below have refused to 

ant hisprayer™ the ground that he is 

Е the assign Of ihe deerees. Before tha 

рк nt Code 22 into forse, it was desided 

T. Нн pd: Mulhar,? Kunwar (1) that 
/ Я 


j . 
(1) 80 А. gl Av Le J, 169; A, 98. N. (1907) 280. 
d е ‘se 
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‘if a desrea-holder holding a desree for 


posession of immoveable proparty sold 
al- the property or portions of sugh 
p/operty, the sale does not, without ex- 
pess provision to that. effesst, give the 
sarshaser any right ёз axeente the deerse 
himself. Apart from authority, Order XXI, ' 
rule 16 would apparently make it clear 
that no person other than the assignee 
of a decree, whera the assignment has been 
transferred in writing or by operation of 
law, ean exesute the deeree. The learned 
Oounsel forthe appellant Shib Charan Das 
argued that exeeution бап now be obtained 
by а transferee of a property under the 
authority of sestion 146. This section 
whish introdused a new rule reads as 
follows :—'' Save as otherwise provided by 
this Code or by any law for the time being 
in forse, where any prosesding may ba taken 
or application made by or against auy 
person, then the proseeding may be taken 
or the applieation may be made by or 
against any person elaiming under him." 

It. is true that Shib OCharan Das is 
slaiming under Kirpa Devi in а sense, but 
he is elaiming as thetransferee of the prop- 
erty, nof as assignea of the deeree. Apart 
from that, Order XXI, rule 16 in my opinion 
gives the saving provision, Order XXI, rule 
16, lays down definitely that when а person 
other than the desree holder wishes to 
exesute a deeree, that person must prove an 
assignment in writing or by opsration of the 
law, and must adopt the prosedure laid down 
in Order XXI, rule 16. If the argument 
of the learned Counsel for the appellant were 
aesepted, 16 would not be nesessary to invoke 
the provisions of Order ХХІ, rule 16 in any 
cireumetanees, . It has further been argued 
that inasmueh a transfer took plase before 
the deeree of the High Oourt same into 
existense and while the appeal was pending 
before the High .Oourt, the desree sould 
not be assigned to Shib Obaran Das, - be- 
cause there was no desree then in exist. 
ence, 1 sannot аввері this argument bat 
even if assepted it sould not help Shih 
Charan Das, The faot is that no one бап 
exesute the desree exeept the deares- holder 
or a person to whom the deeree has been . 
transferred by . assignment in writing or 
by operation of the law. · 16 was for Shih 
Charan Das to somply with the provisions of 
Order XXI, rule 16, Itis immaterial what 
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his difieulties may hava baan in complying 
with those provisions, The view whish I 
take appears to have bean taken by Chamar, 
J., in Dost Muhammad v. Altaf Husain Khin 
(2). IE Shib Charan Das desired to exe 
sula the desress in question it was a 
essential preliminary that those  desrass 
should have been ayigned to bim 


writing. I aesordingly 
with eosts, 
J. Р. 


Appeal dismissed. 
(2) 17 Ind. Сав, 612. 


—Í 


CALOUTTA HIGH COURT. 
APPEAL ком APPELLSTE ЮЕС:ЕЕ No. 1952 
or 1919, 

December 19, 1921. 

Present :—Justios Sir N. R., Obatterjsa, Kt, 
and Mr. Justice Panton. 
-NAGENDRANATH PAUL—Dzvenpaxt 
— APPELLANT 

С 08756 : 
‚© Scimait.SORAT KAMIN? DASI, AND OX 
HER DEATH HER 80N8 AND HEIRS JAMINI 


MOHAN SORKAR AND OTHERS— — , 


RESPONDENTS, © 7 
Limitation Act: (IX "of 1908), Sch. I, Art. 109— 


Suit for recovery of profits of dimmoveable property. 


wrongfully received by defendant—“Wrongfully ve- 
ceived,” meaning of. * 


‘Subsequent to a mortgagə-decree, in execution of 
which the plaintiff purchased the mortgaged lauds, 
the mortgagor granted a usufruotuary mortgage in 
favour of ће defendant who entered into possession 
and ‘realised renta from certain tenants of those 


lands. The plaintiff after having obtained possession- 


of these lands through the Court from the:defend- 
ant bronght a suit for recovery of the monies 
realised by the defendant from those tenants: 

Held, that’ Article 109 of the Firat Schedule to 
the Limitation Act was applicable to the suit as tho 
defendants’ usufructuary mortgage was pendente lite 
and ns such invalid as against the plaintiff. [p -881, 
eol 1: p. 880, col 4) 

‘The words “wrongfully received" in Article 109 of 
the First Schedule to the Limitation Act include 
receipt of profits that cannot legally be substan- 
tiated, (р. B81, col. .) 


Appeal against a deoreb of the Distriot 
Judge, Bankura, dated the 3rd July 1919, 
affirming that of the Subordinate Judge 
of ae Distriet, dated the llth  Ostober 
i 7, 
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ju, Singh, He died in 1855. 
dismiss those appeals! widow died in 1905. 


879 


FACTS appear from the judgment. 

Babu Nagendra Nath Ghose, for tha åp- 
pellant, —=The defendant is tha appeal- 
lant, The appeal arises ont of а suit 
to reoover money. The fasts are briefly 
these. A certain Zemindari whieh was ап 
impartible estate was owned by Raja Indra 
His surviving 
› Balbhadra, the re- 
\Versioner expeatant, exesuted two mortgages 
af his reyersionary interest in the' life. 
ime of the Rani in 1891 and 1904 in favour 
& Gopinath and Digambar. In 1909 the 
Ihrbgagees sued Balbhadra. 1% ended in 
®\ompromise deeree on llth May 1910, 

desree was made absolute on Ist 
Ankst 1911. My alient obtained from 
Balhadra an пьпїгпбїпагу mortgage of 
8006 of the properties on 25th August 
and 2th November 1912, Snbsequently 
the kj was brought t» sale and was 
purehüd in exeontion of the mori gage. 
decree jM by the predesessor of the 
respond on 6th Мау 1713. The plaint. 
iff's ба of gation ів that 1 realised the 
Jeyet ànüBhadra kists of 1320 dueto the 
Raj. Théjresent anit was instituted on 
the 16th ‘otember 1916. Tha question 
is whether itis]e 62 or Article 120 of ‘the 
Indian Limition Ast would apply to the 
sass. The learg Judge kas held that Article 
129 would аре and, therefore, the present 
suit is within me, I submit that neither 
of those. Artislà ars applieable, but Article 

103 would apply\ It also might some under 

Artiola 62. Bef, to Ballen and Leake's 

Prosedente of Pléiigs (7th Edition) 202; 
Mahomed Wahib v. \home? Ameer (1), Thera 
із no finding when th money was reseived by 
me. The desision 1n tyssdra Nath Thakur 
v, Nilkantha Singha э) relied on by th 
lower Oourt does поё, ју The “tale aid 
nct transfer to the Plbaser all the rent 
in arrears whioh Wereg’ to me la s 
entitled to the rents oin, Jeyat dist m 
to the date of sale. E, од] ds үр 
dne from day to дау а; „.р landlords, 

Refers to Golam Mahomed Shibend га 5 : 

Вапвт,ов (3) where it ha, bel th К 

Artisle 109 applies to én” ppo hat 

present. ` E 

(1) 82 0, 527; 1 0. L. J. 187, M 


(2) 21.C. 383; 10 Ind. Dec. (м. s.) 8 
(8) 35 С, 990 at p»995; 12 GWN 


‘E80 INDIAN 
NAGENDZANATH PAUL 0, SÓEAT a p 
alikinkarOhakravartty | with him 
S Ghose and Hoe булн 
Bose), for &he-Respondent.—l submit i ar 
Artisle 62 nor Artiole 109 applies, .The 
sale was on 6th May 1913 and. was eon- 
firmed on 28th January. 1914. ie vis 
an applisatioh for the setting aside s t $ 
ealo, That: matter came up to this E Ы 
The -plaintiff had no cause of action e 
sale was confirmed, "When the deir d 
entered into the lands ag usufruo ш 
mortgages. his possession was WEE y 
Refers to Artisle 109 of the Indian ie 
tation Act, . 1.00014 not sue before A 
Jantary 1914 when my purohase was ex 
firmed, Although the usufruetuary z а 
gage has been found tobe invalid, E > 
submit his entry into the lands prf 7 
my purehase was not lawful. Bed 
Bhubaneswar’ Bhattacharjee v. Dwar, к 
Bhattacharjee (4). Artiele 109 ѕопійр s 
sasen ‘of mesne profits. Refers Nritya. 
loway v. Guneshwar Sing (5) э (5). 
moni Dass. v. Lakhan .Ohandra Р e 
The ease will have to go bask e 109 
held that either Article 62 or 
applies to the case. . 


x Fanchanan Ghose fms ee : 
One ‘question remains, tiz ун un ied 
period ої limitation runs АЕН сн dat: 
of төвөїрїв of profits. , Th hi p pe ве 
the party claiming has a8 M ae 
that date. My title woul ye d 
the ‚дафа cf purohaee/ ө à dee 
limitation would ‘be Pe pm M 
sale is confirmed. Ёпрр® adie M be 
firmed .mcre. than thr yd Artiolo 109 
Iwonld have no көг Т0 wald noi 


applies. 1. asd f Subordinate Judge 
apply: T M pw es my position as 
very quently ehild. -lf it be 


: ions 
that of а posth were suspended. then 


held that my rig, Zo eause at all. 


И ^ 
1 Babn 


I 

TuE 

the ate 8 j te of my learned frien d 

xu epis J "on. all other points, 
г, j 

Ls af 


Refers to Bas Kumari Debt v, Kamikehya 
efers E: | 





в, 876; 34 C. L, 1. 508. 
(4) 68 Ingo. 
* (8)8C. Tas. 452; 48 O. 660 (P. С.); 200. W. N, 
(6) 33 Y. 529; (1916) I M. 'W.' №. 832; 20 M. L, 
622; 80 M4], 18 Bom, L, E. 418; 24 О, L, 7, 1, 
T. 1018 I1 


"CÁSRÉ.. (1935 


Kunari Debt (?) and. Ranes Burno Moyee ү, 

Shiothes Mcokhee Burmonta (8). 

‘Baba Nagendra Nath Ghosh replied in 

bief,- - . 

‘JUDGMENT.—This appeal arises out 

t'a suit for recovery of rents realised’ 

ру the defendant from aertain tenants in 
_jrespest of eertain: lands purehased by the: 
| plaintit at a aalo held in exeoution of a’ 

mortgage-deares obtained by two persons, 
Digambar Pal and Gopinath Daripa.  - 
Tt. appears that subsequent to the desree 
obtained by the mortgages, the mortgagor 
granted a neufruetuary mortgage in favour 
of the defendant. “The defendant entered 
into ‘possession of the property under it 
ond:reslised rent from eertain tenanta of the 
property. The plaintiff, after his purshase 
at the sale held in exeaution of tha mortage- 
deeree, obtained possession of the. property 
through the Court from the defendant, 
and then brought the suit ont of whish 
this. appeal arises for reeovery of. monies 
realised by the defendant from the tenants 
for авгівіп kisis of Jeyat and Bhadra 1320, 
Fasli, : t 
16 is found that the defendant's nsnfruetu- 
ary mortgage was pendente lite and, as sneh, 
invalid as: against the plaintiff. The plaint. 
iff deseribes the defendant in the plaint as a 
trespasser, 
: Обе of the questions raised in the ease waa, . 
whether the ‘suit wad barred by limitation; . 
and, if so, which Article of the Limitation , 
Ast was applicable to the case Р 

* Thé plaintiff eontended that Artiele 120 | 
was the proper Artiole; while the defendant 
eontended that it was Artiale 62, 

ТЬе. Oourt of Appeal below held that 
Article 62 did поё .арріу` and that Artisle ` 
120 was the proper Artiole applicable to the ` 
cRee. — ee . | i 
‚ The defendant has appealed to this Court 
and has.eontended. that the proper Article : 
applisable to the suit ів Artisle 109, but even | 
if that is not ‘applieable, - Artisle. 62 should , 
be held to-apply; and in any ease A 


is not applicable to the suit, · 


. 


\rtisle 120 - 


т) 83 0. 28; 2 0. L; J. 228 (P. €.51 
2 


6 M. L. J. 

7, Bom. І; В. 904; 10 C; W; N, 1; 2:A. L. J, 810; 82 I. 

A. 181. . ae | 

‚(8) 12 M. I; A. 244; 2 B. D. R. P; 0.10; 11 W. R. 

P.O. 5: 2 Sar. Р. O. J. 424; 20 E. В. 831; 2 Buth.-P| 
» oz 


С, J, 178; 7 Ind. Deo. (x. в.) 489 (Р, C, 


' Tol, xvi) 
MUNGHI LAL t. SORAN LAL. 


' We are of opinion that the first vouténtion 
is correo, and that Artiele 109 is the proper 
Artióle aprlisalilé to the snit. - 

That Artiele provides a period of three yeara’ 
limitation for a suit for reecvery of profita’ of 
immoveable property belonging to the plaint- 
iff whish bave wrongfully. been received by 
the defendant, 

There is ro doubt that the monies ressived 


by the defendant are profits of immovenble - 


property and upon tbe finding, those profits 
belong to the plaintiff, 

1t is contended, however, on behalf of the 
retpondent that tbose profita sannot be said to 
have been wrongfully reseived by the defend- 
ant at the time they were received ; besanse at 
that time, thedefendant elaimed to realise them 
as usufrnetuary mortgagee, But, as stated 


abcve, that mortgage was invalid ав 
against the plaintiff; the words ‘wrong- 
fully reseived" in Artisle 109 inelude. 


reseip of profits that sannot legally be sub- 
stantiated. 

In the ease of Peary Mohan Roy v. Khela- 
ram Sarkar (9), & suit was instituted by the 
owner of a puint for resovery of mesne 
profits against the defendant who had pure, 
phased the puint ata sale under Regulation | 
YII of 1819 and had been in possession, 
nnder the purshase whioh was subsequently. 
set. aside, -It was. held that the defendant 
wrongfully reseived the profits whieh were 
redeivable ‘by the plaintiff and that Artiele 
109'and not 120 governed the ense. 
` Our attention has been drawn, on behalf 
of the respondent, to the ease of Bhubaneswar 
Bhattacharjee- v. JDwarakeswar Bhattacharjee 
(4),. But that was a oase in whieh a snif was: 
bróught by a во sharer landlord against ane 
other: for. a share of the paddy. rent solleated’ 
by the latter, the paddy-rent being due in. 
respeot оѓ lands held: by’ tbe eo-sharers поё 
separatély | but ‘jointly, and different &onsidera- 
tions would. arize.in a cage of this kind as the. 
receipt of rent by the eo-sharer was not 
wrongful. Р 

We аге acsordingly of opinion that Article 
109 isapplisable to the' suit, That Artiale 
lays down that the period of three years ia to 
be sounted from the time when the profits 
are reseived. 

In this ease thera i ia no finding when the 
profits were received. 


(9) 1 Ind, Cas. 157; 35 C, 996; 8 0. L, J, 181; 18 0, 
W. N, 15; 4 M. L, Т, 419. 


96 
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The-sass must accordingly be sent bask” 
to the lower Appellate Oourt in- order: “that 
that matter may bə inquiréd into -`` : 

-If the profits were received within ` еве 
years, the question of limitation’ must be 
desided in favour of the plaintiff, ла. 

The learned Pleader - for the respondent’ 
has eontended that, even if the profits were 
received bayond the three years before ‘the 
date of the institution of the suit, the Court 
should вопаійег whether’ limitation was 
suspenied or-not; bseauso the sale at which’ 
the plaintiff purabassd was оп а later date, 
te, (on some date. within thres yeara of, the 
uit; This question, however, was not raised 
in the Conr s below, and all the materials for 
deoiding the question whether there should or 
should not be any suspsnsion of limitation , 
in the сазе are not before us. ' We, therefore, 
think that if the Oourt below finds that the 
profits were rassived more than three years’ 
before the date of the suit, this question will 
be gone into by that Court. 

It is sontended on behalf of the appaliant 
that even, if the suit is not barred by limita- 
tion, the rent ought to bs apportioned betwesn 
the defendant and the plaintiff, haying 
ragari to the ргіпвіріз embodied in section. 
36 of the Transfer of Property Ав}. Тв. 
question will also ba oonsidered by ‘the Oonrt ` 
below. |, | 

` The ease їч aosordingly sent biek to the 
lower Appellate Ooutt for disposal, ,áesording , 


‘to law, having’ regard to the observations 


made above. 
. Oosts to abide the result, 
B. N, i 


M 
i ] 


Р ase sent baoh, 


à LAHORE HIGH COURT. 
Бесонр Oivin Аррвлъ Мо, 195% or 1916. 
Dessmber 14, 1920.. 
Present :-—Mr. Justise Le Rossignol. and. 
Mr. Juatica Wilberforos, | 
MUNSHI LAL —D&FAZN0ANT .- 
à — APPELLANT: 
versus 
SOHAN LAL, MINOR, THROUSR BANNE LAL 
JEANNE ANS S AMAN ral 
. RESPONDENTS, ` 
"Hinis Law —Joint family--Alienation by one eas 


88% 
REMAXGINI DIBI t. SAEAT SUNDARI DEBYA, 
parcener, validity of—Apreal, second—New plea, . 


An alienation by a со-рагсепег іп a joint Hindu 
family of the family property, which is not for the 
benefit of the family, is liable to be annulled in its 
entirety at the instance of another co-parcener, 


The High Court will not entertain an argument 
which is raised for the first time in second appeal. 


, Seeord appeal from a decree. of the 
Distriet Judge, Gurgaon at Hissar, dated the 
156 May 1916, sfirming that of the Sub. 
ordinate Judge, Firat Class; Gurgaon, dated 
the 11th Desember 1915. 


` Lala Moti Sagar, R, S., for the Appellant. 
Pandit Nanak Ohand, for the, Reepond- 


ante. 

; JUDGMENT,—In this ське the plaintiff 
sted for. a deslaration that an-aljenation 
made by his. brothers, Mohan Lal and 
Hallasi, shonld have no effeet against his 
reversionary rights, The lower, Appel. 
late Oourt has found that’ Mohan Lal 
had been adopted into another family and, 
therefore, was not competent to transfer 
plaintiff's rightd and that, as far as thé othcr 
‚ Brother, Hallasi, was soncerned, the cale was 
null and void as against the plaintiff, as it 
was not proved to bave been effested for the 
family benefit. ‘ 

Mr. Moti Sagar in arguing. the. appeal 
“urges, first, that the sale should not have 
: Been set aside as far as the personal rights 

of Hullasi are eoneerned,  Hullasi, however, 
is merely'a oo:parsener in a joint Hindu family 
and it oannot be predieated-that he has any 
share of his own ‘until partition. А clear 
authority on this point is Prare Lal v. Ram 
Ohand (1). ;The lower ‘Court was, therefore, 
right in sñnulliog the whole alienation, 
Mr, Moti Sákar also urged that the lower 
Court should have held that the sale was 
made by Hullasi as manager of the family 
and for the. benefite of his minor brother, 
the plaintiff. On this‘ point the lower 
Appellate- Gourt has<held that no benefit 
whatever has been proved to the:family from 
this alienation, and this being a finding of fast 
sannot be contested on sesond appeal. Mr. 
. Moti Sagar wished also-to raise the: sonten- 
tion that Hullasi and plaintiff did not 
sonstitute a joint Hindu family, but that 


© е 


a 11 Ind. Cas. 243; 21 P, В, 1912; 112 P, W. R, 


. e 
r 
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is an.argument whieh is now urged for the 
Sret time and eannot be entertained. The 
other grounds of appeal were not argued, We 
dismiss the appeal with soste, 
Ww. 0. А, 
Appeal dismissed, 


COALOUTTA HIGH COURT. 
АрркА FROM ORIGINAL Decre No, 268 oF 
1921. 

August 11, 1921. 
Present:—Juatise Sir Asutosh Mookerjee, KT., 
and Mr. ‘Justice Panton, 


`` Rani HEMANGINI DEBI AND oraers— 


PLaInvives—APPECLANTS | 
versus 
SARAT SUNDARI DEBY A AND oTHERS— 
DEFENDANTS -— RESPONDENTS, 

Probate and Administration Act (V of 1881), 85. 
50, 76, 82, 92—Gensral grant of Probate, operation 
of — Judgment in rem, if can be collaterally attacked— 
Several ewecutors, powers of, when can be exercised by 
some, 


A general grant of Probate must be deemed to 
continue in force until the Probate or Letters of 
Administration shall have been re-called or revoked 
by the Court of Probate onone or other of: the 
grounds enumerated in. section 50 of the Probate 
and Administration Act. [p 888, col, 2; p. 884, col. 1] 

Where a judgment operates 85 a judgment in rem 
(as. the. decision of a Probate Court doss under 
section 41 of the Evidence Act), itis not subject'to 
collateral attack; while it remains in force, it is 
conclusive not only on the persons who are parties 
to the judgment but upon all persons and all 
Courts [p 884, col. 2. Ў 

Where there are several executors, the powers of 
all may, in the absence of any direction to ‘the 
contrary in the Will, be exercised by any of them 
who has proved the Will, Гр. 885, col: 1.] | 
: Appeal against'a deeree of the: Subordi- 
nate Judge, Rajehahi, dated the 21st August 
1920. 

' Babus Mohendra: Nath Ray, Preo Sankar 
Majumdar, Phanindra Lal Matira‘and Rama 


Prosad Mooker;ee; for the Appellants. 


Babus Dwarka Nath Ohuckerbuty, Rama 
Kanta Bhattacharyya, Krishna Kamal Matira 
and Jatindra Nath Lahiri, for the Respond: 
ents, : 4 


Vol, LXVij 
HEMANGINI DEBI б, SARAT SUNDARI DEBYA. 

JUDGMENT.—This is an appeal by the 
plaintiffs in а -suit for eontribution, whioh 
has bsen instituted by them as exesutors 
tothe estate of the late Raja Jogendranath 
Ray of Natore, The sase for the plaintiffs 
ig that on the 19th September 1916, they 
satisfisd а mortgage-deorea whieh was opera- 
tive against the estate of their testator as 
also the properties of the defendants. They 
sonsequently pray for гавоувгу of mpeoified 
sums by way of contribution from different 
sets ‘of defendants, The defendants repu- 
diate the validity of the claim and also воп- 
tend that the plaintiff; are ineompetent to 
maintain íheaetion. The Subordinate Јо 28 
has dismissed the sait on the preliminary point 
on two grounds, namely, firat, that before 
the institation of the suit, the exesutorship 
of the plaintiffs must ba deemed to hava 
terminated when ths heiratlaw of the 
Geseased testator attained majority ; and, 
seconüly, that even if the exesutorship has 
not tefminated, the plaintiffs, who are threa 
ohi^of four surviving exesators, are not 
sompetent to maintain the astion, as the 
Will eontemplated that at least six exeou- 
tors should take joint astion, On the present 
appeal, the plaintiffs hate sontroverted the 
view üdopted by the Subordinate Juige on 
the question of the оошрвёепоу of the suit, 
We shall examine the two points raised by 
the appellants in the order stated aboya. 

As regards the point, it is not disputed 
that Raja Jogendranath Hay made a testa. 
mentary disposition of his properties on the 
11th May 1900, that after hia death the 
Will was duly proved on the 2nd April 
1902, and that on the 23rd Jane 1902, the 
Distriot Judge granted Probate to Seven 
pérsons (namad аз exesutora therain) in 
the form pressribed by sestion 76 of tha 
Probate and Administration Ast. This grant 
isnot in express terms limited in duration 
and, attrasts the operation of sestion - 22, 
whioh provides that after the grant of Probate, 
no other than the person to. whom the sama 
shall have been granted, shall have power 
to sue or proseaute any suit or otherwise act 
as representative of the deseased throughont 
the provinse in whish the same may have 
been granted, until such Probate shall have 
baen re-ealled or revoked, Tha plaintiffs 
eontend thatinasmush as the Probate bas 
admittedly been neither re.salled nor.revoked, 
ро question ean arise as to their somper 
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tensa to instituta the present suit, The 
defendants urge that as under sestion 3 of 
the Probate and Administration Ast the 
term " Probate " means the вору of s 
Will esrtified under the seal of a Court of 
oompstent jnrisdistion with a grant of 
administration to the estate of the testator, 
the ssops of the grant should bs interpret. 
ed in the light of the provisions of the 
Will, and, farther, that ifthis rule of воп. 
strastion ba applied, it will be found that 
the grant has овэзвӣ to bs operative, basause 
the elear intention of the testator, to be 
gethered from his Will, was that the exesu: 
tors should caase to hold ofis on 
the attainment of majority by the  heir.at- 
law. This argamant plainly raises two 
distinst questiony, namely, first, is if open 
to a Oourt, other than the Oourt whish 
granted the Probate, to investigate whether 
a’ grant exprassed in general tarmsand not 
explicitly limited in duration, has expired 
by reason of tha provisions of tha Will 
and, sssondly, if sush eollataral attask is 
permissible in a Oourt other than the Court 
of Probate, had the grant*ia the prasent 
ease eaased to be operativé-before the вот: 
mensament of this litigation P As regards 
the first of these points, the plaintiffs have 
maintained that whera a grant is not 
expressly limited in duration but is formulated 
in gensral terms, the Oourt of Probate and 
that Court alone is sompstent to determine 
whether it has ssased to bs operative, in 
other words, whether ossasion has arisen 
to re-eall or revoke the grant. In support 
of this proposition, referense has been made 
to sestions 50 and 82 of the Probate and 
Administration Aet. Sestion 50 provides 
that a grant of Probate may be ravokel or 
annulled for just eausa whish is defined 
to insludeamongat others the, eontingenay 
that the grant has besome useless and 
inoperative through siraumstanees. Тав 
argument in substansa is that a general 
grant made-in terms- of gestion 76 is 
operative under sestion 82 until the Pro. 
bate shall have been re-salled · бг. revoked 
for the reason, amongst others, вревібей in 
sastion 59 that the granj has besome 
useless and inoperative through eirsum- 
stanses, In our opinion, this sontention is 
well-founded. This view reeeives support 
from the prineiples which underlie the 
desisions in Surendra Nath v, Amrita Lal 


r 
е e - 
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Pal (1) and Chandra Kumar v. Prasoxna 
Kumar(2). In the former ease, it was ruled 
that the pbraseology of the fourth slause 
of ceation 50 is eufficiently general to make 
it applicable to eases where the sirsum- 
ttanecs scntemplated have happened sinee 
the date of the grant. In the latter case, 
it was ruled, on the authority of the desi. 
sion of: the Judicial Committee in Bombay 
Burmah Trading Corporation v. Frederick 
Yorke Smith.(3), that во long as the person 
entitled to the estste has not taken it out 
of tha possession of the exeautors, they are 
entitled to ecntinue in ceeupation of the 
estate, The prineiple reed rot be affirmed 
in an unqualified form that “onse еп cxeeutcr 
always an exeentor"; it is sufficient to hold 
that a general grant.must be deemed to 
eontinue in foree until the Probate or Letters 
of Administration shall bave been re ealled 
or-revoked by the Court of Probate on ore 
or other of the grounds enumerated in sestion 
50, We are not now talled upon to sonsider 
whether an order for revoeation is neeessary, 
wken a grant has been, in express terme, 
limited in duration, and the time spesified 
has elapsed, . But . we observe that even 
upon that question, there has been divergence 
of judicial opinion in other systems of law. 
Thus in Offley v.: Pést (4), Freke v. Thomas 
(5), Slater v. May (6), Matcalfe, In re (7) and 
Rowell v, Metcalfe (8),.it'appears to have 
been assumed that no revocation was neses- 
sary, Where the grant, on the fase thereof, 
was limited іп duration and the prescribe 
pericd had elapsed.  Referense тву also be 
made to the judgmentof Sir John Nisholl 
in the sase of Cassidy, In тв (9) where, as 
Judge of the Frerogative Court, be did not 
revoke & grant of administration with Will 
annexed to ап attorney of the  exesutor 
who was abroad, but pronouneed it to have 


seaBed sod expired on application of the - 


* (1) 51 Ind, Od, 986; 28 С. W, N. 763; 290.L. J. 
49€; 47 0.116, + 
. (2) 64 Ind, Cas, 997; 88 О. I.J. 457; 25 C. W. N, 
977, 48 О. 1051. 

(3119 B. 1; 211. А. 189; 6 Sar. P. C. 7. 
Ind. Deo. (N. в) 2 (Р. C.). 
* (4) (3643) 1 Sid. 370; 82 E. R, 1163, 
. (8) (1792) 1 Salk, 89; 11d. Raym. 667; 91 E. В. 40, 
1 (6) (1705) 1 Salk. 42; 2 Ld, Raym. 1071; 91 E. Б, 42, 
. 0791822) 1 Ааа, 343; 162 E. R. 121, 
* (8) (1824) 2 Add. 84£; 162 E. R. 321. 
* (9) (1882) 4 Hagg, 860; 162 E, Rt 1477, 
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exeentor for Probate and on affidavit that 
ro suits were fending. It was further 
dirested thatfuture grants durante abseniia 
should Le expressly limited urtil tbe exeeu- 
tor or party entitled’ to administration 
should doly apply for and cblaina grant: 
eee also Webb v. Kirby (10), Rendell, In re, 
Wood v. Rendell (11), Hewson v, Shelley (12)), 
Reinbow v. Kttioe (13), suwerkrop v. Day (14), 
On the other hand, in Pigon v. Wallis (15), 
Phillips, In the goods of (16) and Newton, In ihe 
goods of (17) the view was favoured that even 
in suoh cases, a formal order of revoeation 
is vecessary, Substantially to the same effect 
ja the decision of Lord -Eldon and Sir 
William Grant, M. R., in Rainsford v. 
Taynicn (18). A similar view bas been 
adopted in the United Statea as appears 
from the desisionin Morgan v. Dodge (19), 
But whatever rcom for difference of opinion 
there msy be elsewhere in caces.of grants 
expressly limited in duration or made for 
a tpecifio purpcse, 16 is fairly olear that 
under our statutory provisions a grant 
made in general terms must be deemed 
to aontinue in operation till revoked or 
re called in an appropriate proseeding insti. 
tuted before а Canrt competent to exersice 
jurisdietion in that behalf, This oonsln. 
sion is in harmony with tke elementary 
rule that where a judgment operates as a 
judgment in rem (as the desision of a Pro- 
bate Oourt боев under cestion 41 of the 
Indian Evidence Act) it is not subject to 
ecllateral attaek; while it remains in forte, 
it is conclusive uot only on the persons who 
are parties {о the judgment but upon all 
persons and all Ocurts. This view renders 
unnecessary an examination of the sesord 
point, namely, assuming, that the grant 
san be collaterally attacked in the present 


(10) (1856) 7 De G. M. & G. 876; 26 L, J. Ch. 145; 
8 Jur, (м, в.) 78; 5 W. B. 189; 44 E, В. 147; 109 В. R. 
175. 
- (11) (1601) 1 Ch, 280; 70 L, J. Ch. 265; 88 L. T. 
625; 49 W. В.181. . ` 

(12) (1914) 2 Ch. 13 at p. 48; 53 І, J. Oh. 607; 
110 L. T. 486; 68 S. J, 897; 80 T. L. R. 402. E 

(13) (1916) 1 Ch. 818 at p. 818; 851, J. Ch. 46%; 
1141, T. 606; 69 8. J. 388. 

(14) (1838) 8 A. & E. 624: 3 N. & P. 670; 1 W., W, 
& H. 463, 7 L, J. Q. B. 261; 112 E. R. 076; 47 B, R. 676, 

(15) (1758) 1 Lee 402; 161 E. К, 148. 

(16) (1524) 2 Add, 335; 162 E. R. 336, 

(17) (2843) 3 Curt. 428; 7 Jur. 219; 168 E, R, 780, ` 
^ (18) (1802) 7 Ves, 460; 82 Е. B. 186. 

(29) (1862) 44 N, Н, 256; 82 Аш. Deo, 218, 
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sui, did it in law expire on the attain- 
‘ment of majority by the heiratlaw? It 
ia manifest, however, that the eonstruetion 
of the Will as propounded by the defend- 
ants. eannot be supported. The third 
elausa of the Will does not lay down that the 
exeentorship would terminate on the attain- 
ment of majority by the grandson of the 
testator, It is elear, even on the terms 
of that elause taken by itself, that the 
exesutorship might continue after the heir- 
at law should have attained majority. But 
the other clauses of the Will leave no 
room for doubt on this point; references 
may be made speaially to the provisions 
of alauses 9 and 10 whioh deal with the 
‘expenses of maintenanee and education 
of the grandson, or in the event of his death, 
of the adopted son, and also the expenses 
of maintenanss and marriage of the grand. 
daughters and their tons and grandsone. 
We are of opinion that the testator did 
not intend that the exeeutors should sease 
to hold offise immediately on the atlainment 
of majority by his grandson. From both 
ihese standpoints, we must hold assordingly 
that the authority of the exeeutors had not 
lapsed Бәѓогв the eommengement of this 
litigation. . 

As regards the sesond question, the 
Subordinate Judga has held that in view 
of the direstion in the Will that there 
should be at Isast six exeeutors acting at 
the same time, three exessutors sannot main- 
tain this suit, We have examinad the 
provisione of the Will and we are unable 
to upbold the view taken by the Sabordi- 
nate Judge. We are fortified in опг opinion 
as we find that this very Will was so 
interpreted by Holmwood and Imam, JJ., 
іп another ease whieh вате up to this 
‘Oourt, when they rnled that thres exesutors 
out of the four who had obtained Probate 
were aompetent to earry on proseedings in 
exesution of a rent deeree, In our jadg- 
ment, the Will affords по -elear indieation 
that the testator intended to superssde the 
ғов enunsiated in sestion 92 of tha Proba‘e 
and Administration Aot, namely, that when 
. there are several exesutors, the powers of 
all may, in ths absenes of any dirastion 
to the eontrary in the Will, ba exersised 
by any of them who has proved the Will; 
Satya Prashad Pal v. Motilal Pal (20), In the 
+ (20) 27 Q. 683;-14 Ind, Deo, (х. s.) 448, 
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sass before ns, Probate was granted tg seven 
вхавпіогв ; three of tham have died and their 
plases hava not been filled up; three others 
have instituted this suit, and the remain- 
ing exesutor who refused to join as a plaint- 
iff has been ineluded in the category of 
defendants. We are not prepared to say 
that the provisions of the Will invalidate a 
anit ко framed. 

The result is that this appeal is allowed, 
the desree of the Subordinate Judge set 
aside and the ease remanded to him for 
re-trial on the merits. The plaintiffs are 
entitled to their воза in this Court. The 
аовёз in the Court below will be in the 
diseretion of the Subordinate Judge. Аз 
ihe suit has been dismissed оп а pre- 
liminary ground, we direst, under sestion 
18 of the Court Fees Ast, thas the Oourt: 
fees paid ch ths memorandum of appsal ba 
refunded to the appeliants. 

B. N. 

Appeal allowed, 
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LAHORE HIGH COURT. 
Sscoxp Civit, Аррк\һ No, 1412 or 192), 
Desember 4, 1920. 

Present: —Mr Jastise Wilbsrfores, 
GAND4 RAM asp oraetgs —DEFAZNDANTI 
—APPRLLASTA 
versus 
SONAYYA RAM —PriNTIFF— 

RESPONDENT, . 


Partition Act (IV of 1898), s, 2—Partition, no formal 
objection to —Áuction order, validity 8f, 


It is not necessary that*there should be formal 
objections by the parties as to the possibility of 
a satisfactory partition of the prpperty before a 
Court puts it to auction according to the prin. 
ciples laid down in section 2 of the Partition Aot, 
and the auction order cannot be upset in appeal 
on the ground of the absence of such formal 
objections, . 

Sasond appeal from an order of the Disa 
trist Judze, Jhang at Sargodha, dated tha 
19th February 1920, ravarsiag that of the 
Senior Sabordinate йез, Jhang, dated the 
27th November, 1919. 

Mr. M. Г, Puri, for the Appellanta, 
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JUPGMENT.—In this sase а deeree was 
passed for partition of a very small house, 
The Subordinate Judge first issned a som- 
mission for the partition but then apparent. 
ly at theoral request of the parties visited 
the spot and. found that the partition on the 
lines ordered was impraetisable, He, there- 
fore, ordered the house to be put to austion 
aveording to the prineiples laid down in 
‚ вевђіоп 2 of the Partition Aot. Against this 
order an owner ofa fifth share appealed and 
the: lower Appellate Oourt assepted the 
appeal as the resporidents had not objeeted 
‘formally that the house was ineapable of 
‘being partitioned. Against this desision & 
-sesond appeal has been preferred. 
It appears to me that the lower Appellate 
.Qourb took an unduly narrow view of the 
sase in upsetting the order of the Trial Court 
on the ground of the absense of any formal 
objeetions by the parties aa to the possibility 
of a satisfastory partition of the property, 
Moreover, the Distriet Judge did not in avy 
way attempt to meet the grounds given by 
the Trial Court for ordering the auction ; nor 
has the Distriet Judge attempted to show 
how any prastieable partition ean be effested 
of this small property. In these eireüm- 
stances the lower Appellate Ocurt was in 
error in setting aside the order of the Trial 
Court, 
І, therefore, песерё the appeal and set aside 
the order of the Distrist Judge and restore 
that of the Trial Court. The parties ean bear 


their own sosts in this Court, as the appel.. 
lants were somewhat to blame in not objest-- 


ing to the partition earlier on the ground of 
‘its imprastienbility, 


к, Н, 


Е Appeal accepted. 
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OALOUTTA HIGH COURT, +~ 
APPEAL FROM IngOLvency Jurisptorion No. 98 
OF 1991. 

August 8, 1921. 
Present :— Justice Sir Asntoah Mookerjee, Kr, 
and Mr. Justiee Panton. : 
NATHMULL — APERLLANT 
versus 
GONESHMULL JIVANMULL— 
RESPONDENT. 

Presidency Toums Insolvency Act (IIE of 1909), $8. 18 
(3), 118 (1)—Omission to serve notice, if formal defect 

or irregularity Waiver—Burden of proof. 


The omission to serve the notice contemplated by 
sub-section 8 of section 13 of the Ргөнійепсу Towns 
Insolvency Act is nota formal defect or irregularity 
22 the meaning of section 118 of the Act. Гр. 887, 

An order of adjudication should not ће made to 
the prejudice of an alleged insolvent till natice of 
the institution of the proceedings has: been served 
on him. [p. 887, col. *i 

The burden lios upon the creditor to establish that 
the insolvent has waived the defect caused by the 
omission to serve- the initial notice preseribed by 
section 13, [p. 887, col. 1.] 

Appeal against an order of Mr. Justice 
Gregves, dated the 13th July 1921, 

Messrs. N, Sarkar and К. P. Khaitan, for 
the Appellant. 

Mesers. A. N. Ohaudhurt and B. L, Ghose, 
for the Raspondent. 

JUDGMENT.— This ‘appeal is direated 
against an order of dismissal made ona 
petition to eet aside an adjudication order 
under the Presidensy Towns Ingolvensy 
Act. It appears that an applieation was 
made by а ereditor of the alleged ineolvent 
for an adjudisation order.  Notise of that 
applieation was served at 150 Cotton Street 
where it was, asserted the appellant carried 
on business, The sase for the appellant 
is that his residenge was at 4 Banatollah 
and that there was, in law, по seryise- of 
notiee, with the eonseéquenee that the -ad- 
judisation order cannot stand, In this eon. 
neetion, our attention has been drawn -to 
rule 75 of the rules under the Presidency 
Towns Insolveney Aet, That rule eon. 
templates в personal servise on the.alleged in. 
solvent, and substituted serviee is permissible 
only if personal servise cannot be effested, . 
lf pereonal serviee eannot be effested, the 
Court may extend the time for hearing 
the petition, or if the Court is satisfied by 
affidavit or other evidenae that the debtor 
is keeping ont of the way to avoid sush 
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‘servies or services of any other legal proesas, 
ог that for any other eause prompt per. 
‘sonal servise eannot Бе -effested, it may 
order substituted service to bs made by 
delivery of the: petition to some adult in. 
-mate at his usual or last known residense 
or plaee of business or by registered letter 
or in sush other manner ‘as the Court 
‘may direet, and sush petition shall then 
‘be deemed to have been duly served on the 
dobtor, 

‘In the ease before us, it is soneeded on 
behalf of the respondent that the prosedure 
preseribed in this rule was not followed, 
But it has been eontended that the validity 
of the order for adjudication eannot be 
shallenged on two grounds, namely, first, that 
the omission to serve the notise did not 
invalidate the adjudication order, besause, 
it amounted to a formal defest or irregularity 
within the meaning of ‘sub-sestion (1) of see- 
tion 118 of the Presidensy Towns Insolveney 
Ast; and sesondly, that the omission has 
been waivad by the insolvent. 

As regards the first ground, we are not 
prepared to hold that the omission to serve 
the uoliss sontemplated by sub sestion 3 
of sestion 13 of the Presldeney Towns In. 
solvensy Aot is a formal defest or irregu- 
larity within the meaning of sestion 118. 
This‘ notiae is the firat notiae whish the 
Legislature contemplated was to be reseived 
by the alleged insolvent before the pro- 
ecedings sulminated in an adjudisation order 
against him. It is of fundamental import. 
anse that an order of this dessription should 
not be made to the prejudise of an alleged 
insolvent till noties .of the institution of 
the proseedings has been served on him, 
There is no authority direstly in point, 
but our attention has b8en drawn to the 
case of Jerningham, Hx parte, Jerningham, In 
re (1), whieh was desided under another 
Statute, but which indieates that a notise 
of this deseription at the initial stage should 
not be regarded as something the omission 
of which maybe treated .as а mere 
formal defeet orirregularity. The eases of 
Kirkwood, Ex parte, Mason, In re (2) and 
Vanderlinden, Ex parte, Родове, In re (3) are 


(1) (1878) 9 Ch. D. 466; 47 L. J. ВЕ, 115; 39 1, 
T. 186; 27 W, В. 157. 

к) (1879) 11 Ch. D. 724; 40 L, Т, 566; 27 W. R. 
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(8) (1582).20 Oh. D. 289,51 L.-J. Oh. 760; 47 L. Т, 
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elearly distinguishable, In-the former-ease 
it was held а mere formal defe that the 
debtor was dessribed in the petition ава 
sattle dealer and поё sattle dealer and 
farmer, In the seeond ease, it was held 
a formal defeet that a petitioning sreditor 
did not state in his petition his willingness 
to estimate his seeurity, though he gave 
notice thereof to the debtor before the 
hearing. ‘We are not prepared to hold that 
these eases have any analogy to the 
ease before us, The desision in Késsory 
Mohan Roy, In re (4), that an order for 
diseovery under ‘sesticn 86 may be mada 
ез parte is elearly, distinguishable, and does 


not support the eontantion that the adjudiea- 


tion order made in the present ease without 
servies of the initial notiee preseribed by 
&eeotion 13 is a good order. 

As regards the sesond ground, the burden 
lies upon the sreditor to establiah that the 
insolvent has waived this defest in the pro. 
seedings, Mr, Sarkar has maintained that 
there was по such. waiver as the appearance 
before the. Registrar at the subsequent stage 
was under "protest, and we sre not satisfied 
that there was in faet a waiver in this 
ease. А 
We hold assordingly that this appeal must 
be allowed and the order dismissing the 
applisation to set aside the adjadieation order 
reversed. The application will stand granted. 
Bat the sonsequeriée of this order will not 
be to dismiss the application of the petition- 
ing ereditor. Tha-parties will be restored to 
the position whioh they ossupied when tha 
order for'servies was made under seetion 13, 
sub- -seation’ 8. The petition will stand revived 
and will Бә dealt with in aesordanee with 
law from that stage. The appellant is entitl- 
ed to the eosta of this appeal including reserv- 
ed aosts, if any. ^ 

В, N. 

* Appeal allowed. 


(4) 36 Ind. Cas. 990; 20 C, W, №. 1155; 44 О, 286, 
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_SIND JUDICIAL, Se ee 
^ EA COURT 
(Om MIBOELLANEOUJ Автислтон No, 18 
"он 1 oF 1920, 
Е . July 15, 1920, ` 
Present: —Mr. Kinoaid, J. C, , 
_ BIBI FATMA-—APpPLICANT 
vertus 
. "BAKARSHAH AXD ANOTHER— OPPONENTS, 
Muhammadan — Law—Miínor — Guardian — Mother, 
„right of—Woman marrying stranger—Forfeiture of 
Tight. 


Under Muhammadan Law the mother is the proper 
guardian of her infant boy, a6 any rate until the age 
‚ОЁ seven, and the burden of proving that, in the parti- 
'eular саве, the mother is not entitled to be the 
‘puardian of her infant son lies heavily on anyone who 
“would assert it. [p 889, col. 2.] 

ү ,Under the Muhammadan Law a woman who 
marries a stranger forfeits her right tothe custody 
of her child by a foriner marriage, [p. 889, col. 2.] 


© Mr, Tahtl Ram, for Mr. Lalchand Hasomal, 
for the Applieant. 


Mr. Rurchand Billaram, fcr Opponent 
"No. 1. 
* Ме. Wadhumal Oodharam, for Opponent 
No. 2. 


JUDGMENT.—I have been asked in this 
‘eare to take a good deal of evidenes by both 
sider, espesially by the side represented by 
Mir.. Rupehand. It has, however, always 
been. my prasties to deal with summary 
proseedings in a summary way and not. to 
tske any evidence, if I think it unnecessary, 
In:this praetise I am fortified by the view of 
the Bombay High Court as set forth at page 44 
of the Bombay High Court Civil Oirculars :— 

"Attention has keen ealled to a ease in 
whieh an enquiry under Aot Vi! of 18:9 
was'proirasted for a period of rearly two 
years. Itis obvions how very disastrous 
bueh delay may be in the interest of the 
family sonedtned, Seetion -7 of the Ast 
provides that проп the day fixed for 

‘hearing or ва soon thereafter as may be 
praaticable ‘the Ocurt shall proseed ta deside 
in summary manner the right to the 
sertiiente, There seems to be some 
uneertainty as to the meaning of eummary 
‘procedure. Tbe intention ів tbat the 
Judge shall niake such enquiry only as 
he thinks neeessary to satisfy his mind. 
In making sueh erquiry the number of 
witneser, whom he may think proper to 
'examire on one side or the other, and the 


length of erossexamination ‘whieh he may t 
€ 
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think right to permit, are matters entirely 
within his diseretion whieh should be used in 
rush a way as to prevent the objest. of the 
Legislature being defeated. Were it other- 
wise, ary party desirous of delaying’ the 
order sonld easily do so by eslling a large 
‘numberof urnesessary witnesses or Gross- 
examining at unreasonable length, -There 
may Бә cases where the use of affidavits in 
plese of oral evideree would be desirable, 
Where the evidense is taken on affidavit, 
the Court must be more careful to sheok 
avy prolixity and to visit any fanlt in 
this direction by deprivation or impcsition of 
costs. These remarks apply to all Acts 
whieh direst à tummary erquiry in eivil 
matters," 

The fasta of this ease вап only be atyled aa 
extraordinary. There are two families of 
Pirs who are interested іп these proeesdings, 
On the paternal side of the minor there were 
two brothers, Bakarshah and Jehanshkah, 
Jehanehan married Bibi Fatma, the applisant. 
By her he kada son Ghulam Rasool, On 
the maternal side of tke minor’s family 
there were two brothers also Hydershah 
and  Ahmedshah. These two brothers 
married two sisters, Mir Zadi and Malik 
Bibi. Hydershah by Mir Zadi had five 
daughters, of whom Bibi Fatma married, as 
I have said, Jehanshah and two othere, 
Zainat Bibi апа Sabibzadi, married respect- 
ively Bskarshah’s two sons, Vilayatshah 
and Mahomed Bnkth. By Malik Bibi 
Abmedebsh had two sons both of whom died 
as tiny ehildren 28 to 80 years ago. Just 
after the death of Ahmedshah a eertain 
person managed to get Malik Bibi to 
resognise him as Azimsbah, one of the two 
infants, who died, as І have said, when tiry 
shildren. Following his reeognition by 
Malik Bibi, the self-styled Azimehah sollectod 
alms or presents from the former dis. 
siples of Ahmedstah and was on the 17th 
of’ February 1919 sonvieted Бу the learned 
Distriet Magistrate of Thar and Parkar under 
gestion 419 of the Indian Penal Code. He 
was ordered to рву a fine of Hs, 50 or in 
default to suffer rigorous imprisonment for ore 
month, 

: To return onee more b». the paternal aide 
of the mincr's ‘family, bis father, Jehanshsh, 
died in Desember 1919 ‘and shortly after 
his death his widow Bibi Fatma applied to 
this Court to be appointed guardian of the 
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:minor son, Ghulam Rasool. This applisation 
hasbeen opposed with great vigonr both by 
Baharshab, the paternal unele of Ghulam 
Rasool, and by Babai, also the sister of Jehan- 
shah and Bakarshah, 

At the outset, it is elear that other things 
being, equal, the mother i is the proper guardian 
of her infant boy only two years old. It 
has also been laid down in Muhammadan 
Law that the sustody of a boy until, 
at any rate, the age of seven belongs to 
the mother (Wilson's Anglo Muhammadan 
Law, 8rd Edition, page 182). The burden, 
therefore, of proving that the mother in this 
ease is not entitled to be the guardian of 
her infant son lies heavily on any one 
who would assert it, The learned Pleader 
for Bakarshah has relied ona Will alleged 
ito have been made by the father, Jehanshab, 
on 12th of Desember 1519, that is to say, not 
long before his death. In that Will Jehanshab, 
after reeiting various grievanees that he had 
against his wife, has expressed the wish that 
the guardianship of his son should vest in the 
hands of his elder brother, Pir Bakarshah, 
- "This Will, however, has not been admitted as 
genuine by the other side, and it seems to me 
clear that, as by the Muhammadan Law the 
sustody of an infant boy until the age of seven 
vests in the mother, no Will sould have the 
power to take that right from her. The 
next point urged by the learned Plsader, and 
it is indeed his principal point, is that Bibi 
Fatma ів not liviog in her husband's house, 
but is likely to marry the pretender Azimshah, 
Asregards Bibi Fatma’s non-residenee in her 
husband’s house, | think thisis only natural, 
She has evidently quarrelled with her husband's 
relations and it is not.probable that they 
would welsome her there or make her happy. 
The question remains as regards the alloged 
projected marriage with Azimshah, Ав I 
have said, he has been recognised. by 
Ahmedshah’s widow, Thesister of Abmad 
Shah’s widow is the mother of tha applisant 
Bibi Fatma. It has been alleged that previons 
to her marriage to Jehanshah, Bibi Fa'ma 
wishod to marry Azimshah and that she now 
again wished to do so. These allegations, 
however, have been strenuoualy denied and 
Mr. Tehilram has given an ‘undertaking 
that his elient will renounee her elaim as 
guardian if she eyer does marry Azimshah. 
All that the Court ean say is that she has 
nof 82 far done 80; whether she will do во in 
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the future neither this Court nor any one 
else oan say. Bat the Muhammadan Law, 88 
I read it, makes it elear that a woman whó mar: 
ries & atranger—and a stranger, undoubted- 
ly, Azimshah is—would forfeit her right to the 
eustody of her ohild by a former marriage. 
Therefore, any order giving the applisant the 
guardianship of the shild must be weighed 
by the sondition that she will forfeit that 
guardianship if she marries Azimshah or 
avy other atranger to her husband's family. 
The next point raised by the learned 
Pleader ia that there is a feeling in the 
eommunity against taking the infant Pir 
away from his father's relatives. This may 
be the sase, But I do not think it is ore 
whieh should ir flaense a Court when deciding 
the question of the minor’s guardiansbip. 
The next point advaneed by the learned 
Pleader is that theapplicant does not reside 
within the jurisdietion of the Karashi Court, 
I quite agree with the l:arned Pleader that 
no one appointed as guardian by the District 
Court of Karachi should reside ontside 
ita jurisdietion and were the applisant, after 
being appointed guardian, to leave the 
jurisdietion of the Court, it would be open to 
Bakarshah ог any other person interest. 
ed under section 39 slanse (A) to ask that 
the applicant should be removed from the 
guardisnship, The next point raised by the 
learned Pleader is that even under the Ma- 
hammadan Law the right of guardian- 
ship should after the age of seven. some 
to Bakarshah, Bat under gestion 39 clause 
(3) of the Guardians and Wards Aet it would 
be in the same way open to Bakarshah or 
any other perron interested to slaim that 
by reason of the minor boy being ovar seven, 
the right of Bibi Fatma to *be her guardian 
has ceased, 

Ithink that I have now deslt, at any 
rate, with all the important points raised 
in the learned Pleader's arguments, 1 
appoint Fatma to be guardian of the person 
of her minor son, башат Бавоо), but ahe 
shall vaeate the- guardianship, abould she 
marry Azimshah or any other stranger to 
her deseased husband's family. In view 
of all -tbe sireumstanses of the ease, I do 
not think that I should make any order 
as to costs, I will add-one observation. It 
will probably be in the interest of the 
minor boy, Ghulam Rasool, if his Раі" 
Karima goes to liye with her mother, I have 
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` baen informed by the applisant's Pleader that 
his elient is quite willing that Karima should 
do во” 
5. Р, 
Mother appotnied guardian of Һет зоп. 





OALOUTTA HIGH COURT. 

APPEAL FROM ORIGINAL ORDER 
No. 89 or 1221. 
August 23, 1921. ; 

Prosent :—Justiea Sir Asutosh Mookerjeo, KT., 
and Mr. Justiee Panton. 
SUKHLAL KARNANÍ-—-APPELLANT 
versus 
Tan OFFICIAL ASSIGNER or 


` OALOUTTA —RE8PONDERT, 
Presidency Towns Insolvency Act (III of 1902), s. 86 
e-Insolvencey— Order for discovery — Wilful disobedience, 
consequence of. ` 


An order for discovery made under section 86 of 
the Presidency Towns Insolvency Act may, if 
disobeyed, involve the person concerned in grave 
consequences, Wilful disobedience of such an order 
may be followed by an order of commitment for 
contempt of Court. In view of such possibilities 
the Court should act with great caution and afford 
all possible facilities to the person concerned to 
satisfy the Court that, at the time of the order, the 
‘things whose discovery was demanded, were 
either not in existence or were not under his control, 


Lp. 891, col. 2.] 

Appeal against an order of Mr. Justiee 
Greaves, dated the 26th July 1921, | 

Moessre. N. Sarkar, 8, K, Sen and Langford 
James, ‘for the Appellant, 

Mesars. H. D. Bose and Г. P. Pugh, for the 


Respondent, 
JUDGMENT, 

. Mooxersen, J.— This is an appesl under 
elause 15 of tle Letters Patent from а judg- 
ment of Mr. Justiee Greaves, direeting the 
appellant to produee before the Registrar in 
Insolvency the rokurs and ledgers kept by 
him for the yedrs 1974'and 1975 Sambat, 

The, fasts material for the determination of 
the question raised before us lie ina narrow 
compass and may be briefly resited. One 
Saldana was adjudiaated an insolgent on the 
2nd July 1920. Seldana bad .earried on 


business in partnership with Sukhlal Karnani,- 


the appellant before ue, and the firm had 
traneastions with the Munitions Board. On 


applisation was granted ez perte, 


the 18th Angust 1520, a eomplaint against 
Seldana was filed by the Munitions Board 
charging him with cheating, sonspiraey to 
sheat and forgery. On the 26th August 
1920, a complaint was lodged against Karnani 
sharging bim with eonspirasy to eheat. On 
the 29th November 1920, the Offiaial Assignee 
made an application before the Registrar in 
Insolvensy in the matter of the insolvenay 
of Seldana. fn that application, the Offisial 
Assignee alleged that Karnani eonld give 
information regarding the dealings and 
properties of the insolvent and prayed that 
Karnani should be summoned and examined 
by the Court and shonld be requirad to pro- 
duce all books, paperr, eorrespondenoe and 
assounts relative to transastions hud ‘between 
him and the insolvent in eonnestion with their 


-partnership and deslings with the Munitions 


Board from the 16ih Maroh 1918. This 
Karnani 
appeared bafore the Registrar in Ins;lveney 
on the 15:Ь, 17th and 21st Dasember 1520, 
aad was examined by Counsel, on behalf of 
the Offisial Assignee. The objest of the 
examination was to assertain whether or not 
Karnani was indebted to Saldana in a sum of 
Rs. ¥,64,069. A petition was then presented 
by Karnani to Mr, Jastioe Greaves on the 4th 
Janaary 1921, witha view to obtain aan- 
sellation of the order for diseovery made on 
the 29th November 1920, urder section 36 
of the Presideney Towns Insolvensy Ast.. 
Tho applieation was dismissed on the “th 
January 1920, An appeal was preferred 
against this order, on the ground, amongst 
others, that the order for diseovery had been . 
made ex parte, This eontention was overruledon 
the authority of the decision in Kissory Mohan 
Boy, In ve (1), and the appeal was dismissed 
by Sanderson, O. J. and Riehardson, J..on the 
17th Mareh 1621 [Sukhlıl Karnani (Albert 
Felix Seldana) v. Official Assignee of Oalcutta 
(2)]. The judgment then delivered also 
stated that the Oourt was not satisfied that · 
the exmination was really intended to 
be used for an improper and ulterior pur- 
pose, namely, for the furtheranee of the 
eriminal prosesution. The matter was 
then taken up again by Mr. Justies Greaves 
and on the 28th June 1921, be gave direstions 
for the purpose cf а fuller enquiry, An.appeal 
was preferred against this order, and applisa- 
(1) 86 Ind, Cas, 990; 20 О. W, N. 1155; 4% О, 280, 
(2) 86 Ind, Cas, 716; 25 C, W., М. 750; 43 О, 1039, 
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tion was made to the Court of Appeal to stay 
the enquiry pending the final disposal of the 
appeal. This applieation was refused on the 
8th July 1921, and the appeal failed. 
The result was that the order of the 29th 
November 1920 stood as a good aud valid 
order, Mr. Justise Greaves then held the 
further enquiry, and on the 26th July 1921, 

. made the order whieh is the subjaat matter 
of the present appeal. The order diresta 
Karnani to produse the rokurs and ledgers 
mentioned and it is added that the order 
would be served upon Karnani personally 
as а peremptory order with the usual warning 
note.. 

In support of the appeal, it has been urged 
that the evidenee does not sonslusively show 
that the aesount-books are in existences and 
are. under the sontrol of Karnani, 
assount-books were at опе time in existenes 
is elear from the statement of Karnani 
himself ; it is tras he did not write them and 
there is no evidense to show that he had 
them in his personal eustody. The hypothesis 
with whieh he started in the eourse of there 
prossedings was that during the raid of his 
.premises by the Police on the 23rd December 
1919, when numerous aasount-booka and 
papers were seizid by the investigating 
offisers, the partisular ascount-books now 
required might hava been seiz»sd and taken 
away "by the Polise. In view of the order 
whieh wə propose to make, it is not desirable 
that we should dissuss in detail the evidence 
adduved in support of this allegation; it ia 
suffisient to state that, in our opinion, the 
theory has not been established. An examina- 
tion of the books and papers still in the eus- 
‘tody of the Poliee has shown that the books 
required are not there and were not amongst 
those taken away by the Poliee at the time 
of the raid. This, however, does not by 
itself justify the inferenee that the only other 
possible alternative sonelusion, to be deduced 
by an applisation of the ргіпвіріе of вор- 
tinuity, is that the booka are still in existenee 
and are under the sontrol of Karnani. We 
eannot overlook the faet that during the 
whole of the time that this matter was under 
investigation, a eriminal sharge of a grava 
eharaster was pending against Karnani, and 
that he apprehended, rightly or wrongly, that 
any statement he might make in sonnestion 
with these proesedings, might ba utilised by 
the proseeation, evan if not astually used 


That the 


against him. Indeed, Mr, Jusii«o Greaves, 
in the course of the judgment delivered by 
him on the 7th January 1921, made the 
following observation whieh is pertinent iu 
this sonnestion: Then, lastly, with regard to 
the alleged improper purpose of the examina- 
tion, it seems to me that it is for the 
witvess to objest to sneh questions as he 
eonsiders are put for an improper purpose, 
and if neeessary, I think he would be 
justified ou the advise of Counsel in refusing 
to answer suoh questions even if direeted to 
do so," We need not sonsider how far a 
refusal to answer questions might involve 
Karnani in serious trouble, if the prinsiple 
resognised in Fernandez, Ex parte (3) should be 
invoked, But a perusal of his statement does 
leave one under the impression that this 
observation was not lost upon him and his 
Counsel, The substanse of the matter is that 
the enquiry has been eondneted under eir. 
eumstanses whish might very well prove 
seriously embarrassing to Karnani, Those 
circumstances, we bave been informed, have, 


.however, now ehauged as the eriminal ebarge 


against him is no longer pending. Under 
altgred seonditione, he may thus be able to 
make fuller diselosures than what was sone 
sidered practicabla by his legal advisers 
durirg the pendensy of the sriminal proseed- 
ing ; and we are of opinion that he should be 
afforded an opportunity to do во. Ап order 


'for.dissovery made under sestion 35, may, if 


disobeyed, involve the person  eonserned 
in grave gonsequences. Wilfal disobedionse 
of such an order may be followed by an order 
of sommitment for contempt of Court, as һар. 
pened in the ease of Origantt Vankotarathnam 
v. Desthkacharé (4). In view of such possibilities 
the Conrt should ast with great saution 
and -afford all possible fasilities to the per. 
son sonserned to satisfy the Court that at 
the time of the order the books were 
either not in existenee, or were not under 
his eontrol, 

The result is that this appgal is allowed 
and the order made by Mr, Justiee Greaveg 
on the 26th July 1921 set aside, The ease 
will be remitted, so that there may be a 


(3) (1861) 10 C. B. Is в.) 3; 128 В. В, 575; 30 L. J, 
C.P. 82 41. Т. 324; 7 Jur. (N.s) VP W, Б, 
832: 142 Е. R. 349. 

(4! 62 Ind Cas. 419; 38. М, L. J. 161; (1919) M, 
W. N. £63. . 
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fresh investigation `- of the question, whether 
the appellant is ina position to earry out 
the “order made on the 29th November 
1920,. for the produetion of rokur sand eor- 
тезроййш& ledger of 1974 and 1975 Sambat, 
The eosts of this appeal will be in the 
diseretion of the learned Judge who may 
re-hear the matter. 

B. N, . 

Ay peal allowed. 


ALLAHABAD HIGH COURT. 

Szconp От Арат, No. 881 or 1920, ° 

February 21, 1922. 
» Present :—Justiee Bir P. C. Banerji, Kr., 
and Mr. Justice Stuart: `- 
BHAGWAT PRASAD TEWARI 
—DEFENDANT— ÀPPELLANT 
versus 
MUHAMMAD SHIBLI~Puaarier—- 
REBPONDENT. 

Civil Procedure Code (Act V of 1908), О. IX, v. 1— 
Non-appearance of  defendant—Suit ordered to be 
proceeded ex parte—Defendant, whether cam appear 
“subsequently, 


Where on the first date fixed for iia: a defend- 
ani is not present and the Court makes an order 
directing the suit to proceed against the defendant 
ел parte, the defendant is not’ precluded from 
‘appearing on & subsequent date and offering to file 
his written statement and to produce his witnesses. 


Second appeal from a deeree of the Die- 
triet Judge, Gorakhpur, e:nfirming a deeree 
of the Subordinate Judge. 

Mr, Peary Lal Baneriz, for the Appellant. 

Mr. 8. И. Sulaiman, for the Respondent. 

, JUDGMENT.—Ip our opinion this oase 
bas not been properly tried ard must be sent 
back to the Opurt of first instance for a fresh 
trial. А 

The cuit was brought to enforce two 
mcrigages against two persons, Bhag- 
wat Prasad and his son Kalka Prasad, 
Bhagwat Prasad’ was alleged to be the 
executant of the mortgage deeds, The sum- 
mors issued.fo the defendants was served 
perefrally on Kalka Prasad, bnt it was 
effized to the house of Bhagwat Prasad, who 
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was not found. On the Srat date fixed for 
hearing, Kalka Prasad appeared and filed his 
defense. Bhagwat Prasad did not appear, 
and the Court resorded an order diresting 
that the ease should be heard against him 
ex parte, The ease, however, was not heard 
on that date, and the hearing was postponed 
ta a subsequentdate, Oa that date, Bhagwat 
Prasad appeared and asked for an ad- 
journment to enable him to file his written 
statement and to put forward his defense and 
to adduee his evidenes. This applisaticn 
was refused, but the ease was, for some 
reason, adjourned to another date. On that 
date Bhagwat Prasad again appeared and 
asked the Court to permit him to file his 
written statement; and he stated that his 
witnesses were present in Court and he was 
ready to adduse his eviderc>, The Court 
refused to listen to him and to ressive hia 
written statement on the ground that on 
the first date fixed for hearing, he was not 
present and the Court had ordered proseed- 
ings to be held ex parte against him. 

This view of the Court of firat instanse 
was clearly erroneous and, strangely enough, 
it was assepted by the lower Appellate Court. 
No ez parte deereb had been passed against 
Bhagwat Prasad, The mere faet that on 
the first date fixsd for hearing he was not 
present, and the Court made an order 
diresting that the suit should proosed against 
him ex parte; did not preelude him from 
appearing on & subsequent date and offering 
to file his written statement and to produsa 
his witnesses. Hisapplisation ought to have 
been granted aud the ease ought to have been 
heard as against him. 

We allow the appeal, set aside the decree 
passed against Bhagwat Prasad, and remand 
the ease to the Court of firat instanee with . 
direation to re-admit the suit as against 
Bhagwat Prasad and to try it aesording to 
law, Costs here and hitherto will be вовёв in 
the sause, i 

J. P. 

Appeal allowed, 
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LAHORE HIGH COURT. 
Scop O:vin ArPxan No. 297 cr 1920. 
July 16, 1920. ; 
* Present :—Mr, Jusiiso Seott. Smith, « 
FAKIR MUHAMMAD—P.iaikniFe— oC 
APPELLAKT 
versus ' 
AMIR OHAND 4ND OIHERS— D&RFENDANTS— 


REBPONDENTS, 

Civil Procedure Code (Act-V of 1908), s. 
Code of Otvil Procedure (Amendment) Act (I of 1914), 
8. 8— Agricultural land, sale of —Commissioner, sanction 
of, whether necessary—Insolvency—Insolvent, death of 
—bLegal representatives, whether should be impleaded. 


In the absence of any notification as contem. 
plated by section 8 of Act I of 1914 the sanction of 
the Commissioner of the Division is not necessary 
ав а condition precedent to the sale of agricultural 
Jand under the provisions of section 67 of the Civil 
Procedure Code of 1908. 

There is no law that upon the death of an insol. 
vent, who has been ‘adjudicated as such, his legal 
representatives should be brought on the record in 
his place, | 

Seeond appeal from a deeree of the 
District Judge, Sialkot, dated the 29th 
Ostober 1919, eonfirming that of the Sub. 
ordinate Judge, Second Olase, Sialkot, dated 
the 2186 June 1919, 

„Mr, Hag Макав, for the Appellant, 

‘Lala Jagan Nath, for the Respondents. 

SUDGMENT.—In the suit out of which 
the; present seeond appeal arisee, the plaintiff- 
appellant claimed possession of 
egrisultural land and a house whieh were 
‘the property of his deseased father, who 
had been adjudisated an ^ insolvent, and 
whieh were duly sold by the Raseiver. The 
property in dispute was purehased by Prem 


Ohand deasased whose representatives are. 


the defendants respondents, The -plaintiff’s 
elaim has been dismissed, it being held 
that the ruling Jagdip Singh v. Bawa Narain 
Singh (1) does not apply to this. ease 
because the property of the plaintiff'a father. 
vested in the Heseiver prior to his death, 
that the debts ineurred by the plaintiff's 
father were for valid neeossity, and that 
there was no neeessily in the insolveney 
proceedings to bring the plaintiff! name on 
the record as the legal representative of his 
deceased father, 

The first point urged in appeal is that 
the agrioultaral land sonld not be sold without 
the sanetion of the Commissioner of the 


(1) 15 Ind. Cas. 866; 4 P. R. 1918 (F, В.); 160 P. 
W, В. 19012; 173 P, L. R. 1912, 
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Now, no doubt under the rules 
framed under section 327 of the former 
Code cf Civil Proeedure zush land sculdenct 
be sold without sueh sanstion, but in Kishore 
Ohand v, lshar Singh (2) it was. Leld that 
“irasmneh as in tbe Civil Prosedure Code 
of 1£08,‘section 67 re.enaets only the first 
paragraph of eeetion 327 of the old Code, 
ard has omitted the sesord paragraph cf 
that restion under whieh the eresial rulo 
authorising the Oommissioner to sanction 
sales of agrieultural lard in exeenticn of 
tke deeree of а Oivil Court had been 
framed, the spesial rule in question beeame 
inoperative from the date cn which the new 
Ocde same into foree and: that the eanction 
of the Commissioner of the Division is no 
longer required as a  eondition presedent 
to the sale of agricultural land in «xeeu- 
tion of а deares for money.” Counsel admits 
ihe forse of this authority but refers to 
Act 1 of 1914, section 8. This lays 
down that when, on the. date on whieh 
the 1908 Code ваше iato  operaticn 
in any  loeal ares, any special rules 
as to sale of land in exeention of 
deerees were in foree therein, tke Local 
Government may, by notifieation in tke 
losal offisial Gazette, deelare such rules to 
be in foree, In aseordanse with this the 
Lceal Government might по doubt have 
notified that the spesial rules as to the 
sale of agricultural land framed under 
cestion 227 of the old Code were in foree, 
but, во far as І am aware, no such notifi- 
cation has issued and Counsel eannot refer 
to avy. J, therefore, hold that the sane- 
tion of the Commissioner was not neeessary 
as a sondition . presedent to the saleof the 
land in guit. " Qounsel for the appellant 
does not urge that Jagdip Singh v. Bawu 
Narain Singh (1) is applieable to the present 
sare and; in my opinion, it às obviously 
inapplieable, "The insolvent by getting him. 
self adjudieated insolvent saused his prope 
erty to vest in the Reeeiver for the 
good of his ereditors; in other worde, by 
his own act he expressly oharged the 
whole of his property for the payment of hia 
debte. | : 

Ground No. 1 of the appeal has, І son. 
sider, no forte, There is no law that upon 


(2) 19 Ind. Cas. 47389 Р, R. 1013; i67 P, jj. В, 
1918; 133 P,-W, В, 1918, Е 
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the death of an insolvent, who has been 
adjudieated as such, his legal representatives 
should be brought on the reeord in his 
plase, On the sontrary, seation 10 of the 
Provinei&l Insolveney Aet lays down that 
if & debtor by or against whom an insol. 
vensy petition has been presented dies, the 
proseedings in the matter shall, unless the 
Court otherwise orders, be continued as if 
he were alive. There was, therefore, no 
necessity that the plaintiff should have 
been brought upon the reecrd as the legal 
representative of his deesased father, As 
regards the house, I see no reason for 
holding that its sale was invalid. It was 
expressly put at the disposal of the insolvent!s 
Estate Court by the insolvent himself and 
another house was exempted from attashment 
under the provisions of seetion 60 of the Civil 
Prosedure Code bssausa the insolvent was an 
agrioultnriat, 

The appeal assozdingly fails and is dis- 
missed with evsta. 
^W. 6, А. И 

Appeal dismissed, 


OALOUTTA HIGH COURT. 
_ APPEAL From ORIGINAL Decaer No, 258 
or 1916, 
: APPEAL FROM ÁPPELLATE Decree No, 2119 
: or 1915 
AND 
Roures Nos, 1217, 1218, 1219, 1220, 1221, 
í 1222, 1223, 1224 or 1915. 
May 12, 1920. 
Present ;—Mr. Justice Rishardson, and , 
Justices Sir Syed Shams ul-Huda, Кт. 
In mo, 258 or 1916. 
KARTIO OHANDRA CHAKRAVARTY 
` AND ANOTHER -DEFENDANTS Nos, 2 AND З 
ў — APPELLANTS. 


? 067818 P 
GOSSAIN*PROTAP OHANDRA GIR 
PLAINTIFF AND ANOTARR— DEFENDANT 
No, 1—Responpents. 

Ix No, 2129 or 1915, 
NANDA LAL—DEFENDANT —ÁPPRLLANT 
Д versus 
KARTIK ОНАМРВА OHAKRAVARTY 
s c9 PLAINTIFF— RRBPONDENT, 
Endowments~Dobutter property — Accretions — 
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Custom—Gir Gossains—Dismissal—Punch, power of 
—Bhat’s book, admissibility in evidence of— Evidence 
Act (I of 1872), s. 82. 


Properties acquired with the income of endowed 
property and treated by the shebait all along as 
properties belonging to the idol, form the property 
of the idol. [p 596, col. 1.] 

During the lifetime of his guru, a chela who is of 
age may bea member of the punch. [p. 897, ool. 2.] 

Among Gir Gossains marriage is not allowed and 
by custom if any оће of the Gir Gossain sect drinks 
wine or marries or becomes addicted to vive the 
Punch can dismiss him and instal another shebait 
in his place, [p. 896, col, 2.] 

Succession amongst the Gir Gossains is governed 
by Gotia relationship and in the absence of a chela 
the nearest Gotia succeeds. [p 897, col. 2.]  ' 

The Bhats are heralds who are interested in 
keeping family record which is evidence under 
section 82 of the Evidence Act if it comes from 
proper custody, [p. 897, col. 2,] 


In No. 258 or 1916, 

Appeal against the deeree of the Sub- 
ordinate Judge, Rajshahye, dated the 3lst 
of May 1916, 

Ix No, 2119 or 1915. | 

Appeal against the deeres of the District 
Judge, Rajshahye, dated the 29th May 
1915, reversing that of the Munsif, Second 
Oourt at Malda, dated the  1lth July 
1914. ы 

Ix No. 258 or 1916. 

Babus Ram Ohandra Mazumdar and Ru. 
pendra Kumar Mitter, for the Appellants, 

Babus Mohini Mohan Ohakravoriy, Krishna 
Kamal Mottra and Nishitha Nath Ghattak, 
for the Respondents, 

In No, 2119 or 1915. 

Babu Krishna Kamal Мойта, for the Ap- 
pellant. 

Babu Phanindra Lal Motira, for the Res- 
pondent, Ў ` 

Іх Боги Nos. 1217 то 1224 or 1915, 

Babu , Girtja Prosunna Sanyal, for the 
Opposite Party, 

JUDGMENT. 
ArsrAn No. 258 or 1916. 

In this suit plaintiff elaiming to be shebaré 
of the Idol Khubaneswar Mahadeb prayed for 
deslarations that properties ka, kha, ga and gha 
deseribed in the sshedule to the plaint belong 
to the said idol ; and that the plaintiff was its 
shebatt, his pradesessor, tha defendant No. 1, 
having basn removed from his offisa owing 
to missondast and the plaintiff appointed 
in his plasa бу the Punch of thes sect, in 
whom authority for.the purpose was vested 
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by eustom and the eonstilution of the en- 
dowment, 

Plaintiff further prayed that two patni 

pattas, dated the Sth May 1913, granted Ьу 
' the defendant No. ! to defendant No. 2 
in respeot of properties kha and gha after 
his removal from offee be deelared void 
and inoperative. Tbe date of the defendant’s 
removal by the purch and the plaintiff's 
appointment in his plase is alleged to be 
the 8186 July 1912. On the 23rd Desem- 
ber 1914 defendant No. 3 was impleaded 
on the ground that the defendant No. 1 
had on the 5th Kartie 1321 (29nd October 
1914).sold the dwelling-house in sshedule ka 
to him. 
. There was а further prayer by the 
plaintiff for recovery of possession, should 
he be found to be out of possession of any 
of the properties. 

While the trial was still pending in the 
First Court, on the 16th March 1915 the 
defendant No. 1 eompromised ihe ease with 
the plaintiff, withdrew his written statements 
and admitted the plaintifi’s elaim and oon- 
sented to a deerse being passed in favour 
of the.plaintiff, 

Upon the pleadings, fourteen issues were 
framed and the learned, Subordinate Judge, 
having desided those issues in favour of 
the plaintiff, passed в desree granting him 
the deslarations he had asked for and also 
awarding him a deeree for recovery of 
possession, There was an appeal by the 
defendants Nos. 2 and 3 to this Court, 
During the pendeney of the appeal, the 
plaintiff having died, his heir and legal 
representative, hia chela, Gossain Radra 
‘Nandan Gir, was substituted in his place 
ET plaintiff, At the first hearing of the 
‘appeal in March 1919, it was agreed on 
‘both sides that the findings of the learned 
Subordinate Judge on the several issues 
"were nof soffisient and that proper findings 
‘should be made on the issues on which 
‘the Judge had not arrived at any definite 
findings, The appeal was aoesordingly kept 
pending on the files of this Oourt and 
‘Isaues Nos, 6,7, 9, 10 and 11 were remitted to 
the Oourt below for proper findings after 
admitting sugh further evidense as the 
‘parties might еһоове to adduee. Upon re- 
mand additional evidenee was given on 
both sides and the learned Judge returned 
his ndings on the issues in aseordanes 
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with the direetions nf this Court. Of the 
five issues remitted to tha Court below the 
learned Subordinate Judge desided the 
9th issue only in favour of the defendants. 
This issue related to the validity of an 
thrarnama exeauted by the defendant No, 1 
in favour of the plaintiff. АП the other 
issues were desided in favour of the plaint. 
iff, The learned Vakil for the appellant 
has attasked most of these findings as 
well as some of the findings arrived at by 
the learned Subordinate Judge on the issues 
desided before remand, and we may state 
generally that after aareful  eonsideration 
of the argumenta on both sides we are 
not satisfied that any of the findings are 
ineorrest. The ease аз it aeems to us -pre- 
sents no great diffisulty. 

The arguments of the leirned Vakils for 
the appellant have been mainly dirested to 
three points :— | 

(1) whether the properties in snit are 
properties of the Math, 

(2) whether the alienations made by 
ы defendant No, 1 were for legal necassity, 


E whether the punch was properly 
constituted and had the power of removing 
the defendant No. 1 and appointing the 
plaintiff in his place. 

If the first and the third questions are 
enswered in favour of the plaintiff, it will 
not be nesessary to  eonsider the sesond 
question, as all the alienations took plase 
after the removal of the defendant No. 1 
from the offise of skebast, 

The first point need not detain ns long. 
This question was raised in the fifth issue 
whieh the learned Judge desided in favour 
of the plaintiff, giving full reasons for hia 


- decision. 


It seems to us that upon the evidence 
no other eonelusion is poastble. Of the 
four properties, ka and, kha are ineladed in 
the original deed of ‘endowment exesuted 
by Lal Gir in favour of e Niranjan Gir 
Gosain and another dated the 16th Os. 
tober 1854. As regards the other prop. 
erties, it is elear upon the evidense that 
these were asquired subsequently with the 
insoms of the properties originally endowed, 


“All the proparties are ineluded in the Will 


of Prosotíam Gir whereby the defendant 
No. 1 was appointed shsbatt of the d®butier 
properties. The learned Judge refers ta 
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numerous doenments in *upport of the son- 
elueion that the’ defendant No. 1, who eame 
' into possession of tbe properties in -suit as 
chela of Prosottam Gir, all along treated 
пее popes? as properties belonging to 
the idol, 

We, therefore, answer this question in 
favour of the plaintiff, 
: As to the third question the evidonse is 
equally clear.‘ That the plaintiff was guilty 
öf gross missondnet has been established 
by ample evidence taken both before and 
after the remand. Опе of these witnesses’ 
Pays "Ajraj used to visit pablis women. 
Helplessly drunk in eompany of publie 
women I found Ajraj at his own biri, 
Ajraj married а woman; I heard of his 
marriage onge; I asxed bim why did he 
marry: he said “he openly married à woman 
and aleo drunk wine and he would not sare 
whether the purch would eat him or not." 
To the same effeot is the evidenee of a 
number of other witnesses. . It is not, how- 
ever, neaessáry to’ examine this evidenee in 
detail ‘as Ajraj stands sondemned by his 
own admission, 16 appears that in Sep- 
tembér 1913 there was a daooity in his 
house and he; lodged a firat information at 
the Bamangola -Polise Station, In that 
dosument Ajraj Gir somplained of -a daso- 
ity in bia housa'in ‘whieh а considerable 
quantity cf cash and ornaments were said 
to have been removed from his house by 
the daeoils. These ornaments are those 
ordinarily used by women. Subsequently 
on the 4th September 1918 Ajraj made the 
following statement to tbe Irvestigating 
Polise Offiser :— 


| *[ was sleeping inside the euriain of a 
chaprerkhat standing оп the east of the 
walled room faeing north at about 8 or 9 
P, M, on 170 Bhadra. 1520, Tuesday last, 
My bead was towards the: west. І was 
awake -owing to being. ill.. Within the room 
‘near the door jowerds the. west was Dooshini 
‘Goseaini who eould not see with her eyós in tbe 
outside. On'the east side of the door my 
mistress Soudamini Gosaini арӣ: at a little 
distance towards the west in the verandah 
was Manda Harini,” 

The learned Vakil for the uppellant did 
not and igh not serioualy repudiate ihe 
‘sharge · ашу brenght ` against 


Ajai . ‘ 
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-doing avy misdeed. 


his plase. 


-of 


: him that the existense of the austom 
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There is no doubt again that his eon- 
duet disqualified Ajraj from holding the 
cfies of shebait, and it has next to be 
eonsidered whether it was open to thé 
punch to remove him and appoint a suc- 
eessor, 

In the deed exeouted by Lalgir Gossain 
dated the 16th Ostober 1854 whieh ereated 
the endowment it is laid down that of the 
shebaiis appointed by him whoever shall 
waste the poon;z or shall mizbshave shall 
be ousted from the shebaifship and shall ' 
be- driven out from the hatelt (house of 
the Mahadev), and if he does rot go away, 
the punch of my ‘easte is vested’ with 
authority to drive him ont of the house if 
they get proof of hia making waste cr 
It is also laid down 
that against the. desision of the punch no. 
seomplaint or elaim shall be admissible iu 
any Court. Referenos need only be made 
to the evidense cf Mahanth ‘Padmanand 
Bharat, a very respectable witness from 
Parnes, who is а Zemindar with an ineome 
of 20 or £5 thonsand rupées, a member of 
the losal and Distrist Board and an Hono- 
rary Magistrate. This witness is tbe 
Mahanth of 4 oë Mathe; he deposes that 
he belongs to the seet of Giri Gossain, 
that among them marriage is not allowed 
and that by enstom if any one of the Giri 
Gossain seot drinks wine or marries or 
besomes addioted to viee, the punch oan 
dismiss him and instal another ‘skebaté in 
This evidense has reseived amplé 
eupport from the evidence of ‘a number 
other witnesses examined in the «case 
before and after remand. The exiatense 
of the eustom is aleo resognised in the 
ease reported as Amrita Lal Shaha v, Gossain 
Ganpat Gir (1). Is was objosted that Lal 
Girs Will refers in terms only to the per- 
sons whom he appointed his sussescors, 
1n our opinion, on the materiale before us, 
the. Will must be read as insorporating 
the general eustom and direeting its appli- 
ention in в particular instanoe., ‘Ay the 
Subordinate Judge pointa ont, there is no 
rebutting evidense for the defence and 
we have no hesitation in agreeing with 

1а 
established. ` 


(1) 61 Ind, Cas, 854; 28 О, W, N, 401, 
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The next pcint-that arises for sonsider- 
ation is whethar the punch was duly son- 
stituted and asted in eonformity with the 
rules. It прозага from the evidenss that 
the’ punch, when they assembled, invited 
Ajraj to appear before them whieh Ajroj 
deslined to do. The punehnama contains 
the following statement : — 


“Having got good and reliable evidenss 
айй knowing for certain by making nese;. 
sary enquiries that the said Ajrsaj, having 
been addisted to visas and having lost his 
sharaster, had, eontrary to the long stand. 
ing ' eustom of the Sany:sts, married a 
low saste woman and taksn her food, eto, 
and lived with her in her father’s house 
leaving his residense &nd had negleoted and 
obstrusted the performanse of the Sheba of the 
Idol Khubaneswar Mahadev and that the Dab 
Sheba was about to bo stoppad, the punch 
ex.sommunisated the said Ajraj, and after 
déslaring him to be quite nafit to hold 
the post. of Shebavt made over the sharge- 
of warryiug on the Sheba of fhe said idol 
to Gossain Protab Chandra Gir of English. 
Bazaar.” That. Protab Gir is a man of 
position and eharaster haa fot bson denied., 
The sittings of the punch aré-said to hava 
taken plaas in the house of the plaintiff. 
The word “house” in the lanigaage of the 
sest means the same thing „as a Math, 
It has been argued that all the Giri (боз. 
sains competent о sit as members of tha, 
punct did not attend the meeting. Upon 
the evidense of. witness No, 25 for the 
plaintiff it appears.that thera were  alto- 
gether seventeen persons who might possibly 
have had a slaim to sit on the punch. 
That out of these one was a lunntie, four 
had been ex-eommunieated and three gone 
on pilgrimage and were absent. It is not 
shown for the defensa that there were 
aoy other Gossains available at the time, 
The: plaintiff himself was one of the mom- 
bera of the punch but he very pro- 
perly abstained from taking part in their 
deliberatione, he being personally inter. 
ested, 

It appears that one, Dalkishon Gir was 
present, though his signature is nob ар. 
pended to the punohnama. Tae punch. 
nama is signed by five persons, Ganga Gir, 
Ganpat Gir, Mahesh Gir, Mangal Gir, Ajodha 
Gir. Dees 1% GE M. 
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We are satisfied: that on the evidenae as 
to the prosedure observe] on these ggea- 
sions that there. wore а suffisisnt nember 
of Gossaina present to form в proper and 
regular quorum. 

Among the membars of tho punch were 
some chelas who sat along with their 
gurus. It has been argned thet this is 
an irregularity. There is, however, evidenos 
to show that, during the lifetime of hia 
guru, & chela who is of age may be member 
of the punch. 

I& has next been contended that plaintiff 
was not the nearest боа of Ajrej and 
conld ооё, therefore, taka his plaeo as a 
shebait. On this point the Court below 
has relied on the kurstnamah aontained 
in the Bhats’ book Exhibits 1 to 1 (6), 
The Bhats are heralds who are interested 
in keeping up ‘sueh & record. The book 
in our opinion eomes from proper oustody 
and is evidence under section 32 vf the 
Evidenee Act. There is no reason to doubt 
ita ganuinoness, Thera isa slight oonflist 
bat wean the kursinamah and the oral evi. 
denga but in the first place the relation. 
ships in question are not blood relationships 
though they are aualogous &bereto'aud in 
tha second place they are very distant. It 
is not surprising, therefore, to find some eon- 
fasion or inaesurasy in the oral teatimony, 
We sese no reason fo distrust the written 
record. There is no other alsimant in the 
field and we find with tha Subordinate 


Judge that the plaintiff is the nearest 
Gotta of the dismissed «Лебай Ajraj 
Gir. 


There oan be no doubt upon the evi. 

депоа that sussession із govarned by’ 
gotia relationship ani the point ia not 
raised in the grounds of appeal, In the 
absense of a chela tho nearest, gotia sus. 
eeads, 
Tho defendant No. 2,is a Pleader and 
something has been said.as to the * pra. 
priety of tht transastions intg whioh he: 
entered with the-defendant No.1, In the 
view we take 16 is not neesssary for us 
to corsider the ‚ваба from that point of: 
view. 

. Por tha reasons indicated we dismiss tho 
appeal and confirm the desrea of the Coart 
balow, 

. The respondent is eniitled to his 
jo this appenl. We asso3s 


E 
возів, 
the bearing 
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GHULAM MUHAMMAD b. MUHAMMAD SHAH, ' 
fee at two hundred and fifty-five Second appeal from a deéréa of tha 
rupees, Distriat Judge, Sialkot, dated the 18th June: 


S. A. No. 2119 or 1915, 

The main appeal (R. A. 258 of 1916) 
having been disposed of, it follows as the 
result of. our desision in that ease that 
the plaintiff in the present ease who was 
the cefendant No.2 in the other ense not 
having acquired any title to the property 
in suit under the two putni potias exe- 
euted in his favour by Ajraj, is not 
entitled to в deeree for rent against the 
tenants. This appeal must, therefore, ba 
decreed and the plaintiff's suit for rent dis- 
missed with eosts throughout. 

Богев Nos, 1217 то 1224 or 1915, 

As regards the Rules, the question does 
not fall under sestion 115, Code of Civil 
Prosedure. : The Rules must, therefore, be 
diseharged without sosta, 

3, P. & В, Н. 

Аррвої No, 258 dismissed ; 
Appeal No, 2119 decreed. 
Rules discharged, 





LAHORE HIGH COURT. 
Seconp Огуп, Arrear No, 1£69 оғ 1919. 
Mey 13, 1920. 

. Present :— Mr, Justiee Chevie, 
GHULAM MUHAMMAD Ax» AN OTHER 
— DEFANDANTS— APPELLANTS 
versus 
MUHAMMAD SHAH AND ALOTHZE— 
Paamrre— GHULAM HUSSAIN— 

DEFEND: NT— RE&PONDENTS, 

Sale—Consideration partly fictitious— Consideration 
actually paid not inadequate— Sale, validity of. 

Ina suit by reversioners to set aside a sale for 
want of consideration, the lower Court found that 
although the price ostensibly received by the vendor 
was Bs, 700, the sum actually paid was Rs, 595 and 
that there waf a fictitious entry in the sale-deed 
about the payment of Hs. 105., Thereupon it passed 
a decree that the sal& would affect the rights of 
reversioners to the extent of Rs. 595 опіу. On 
appeal by the pndees it was found tat the land in 
question, ab ће date of the sale, was not worth more 
than Rs, 596:— 

Held, that as the sale would have been un- 
objectionable if the sum of Rs. 105 were left out of 
account altogether, the vendee should not be 
penalized merely’ because there wasa fictitious entry 
in the sale-deed. 


Wadhawa Mal v. Wadhawa, 8 P. R. 1908; 144 P. L. | 


В. 1908, 33. P. W. В, 1508, followed, 

‚ Kefar v. Sundar Singh, 1 1nd, Cas. 888; 27 P. R. 
19.9; 88 Р, W. В, 1000; 46 P. L, R, 1909, dissented 
gu. 


1919, reversing thatof the Senior Subordi. 
nate Judge, Sialkot, dated the 13th Mareh 
1919. · 

Mr, Mukan2 Lal Purs, for the Хоран, 

Syed Mohsin Shah, for the Respondent, 

JUDGMENT.—This is a suit by two 
plaintiffs for a deelaration that. a sale of 
sertain land by their father shall not sffeot 
their reversionary rights, The land was sold: 





for Rs. 700, details of sonsideration as 
shown in the sale-deed being as follows :— 

1." On previous mortgage 4. 896 

2. Sale-deed rM .. 82 

3. Bond sis 50 

4, Oash іп advanee ... 105 

5. Registration expenses . 97 

6. Carb before Sub-Begistrar ... 90 

Toran ... 700 

The question is whether the sale was’ 


for nesessity and eonsideration. 

Items Nos, 1, 28nd 5 have never been shale 
lenged by plaintiffs, whose Fleader admitted in 
the First Court that these items muet be 
allowed. Items Ncs,3 and 6 have been pasced 
by both Courts, necessity aa regards item 
No, 6 being held to be shown by the faéta' 
that the alienor had в large family to 
support:‘and’ had no land free of mort- 
gage at ‘the ‘time of the sale. The First 
Court “also paszed item No, 4, and dismissed: 
the enit, But the learned Distriet Judge' 
cn appeal holds payment of this sum of: 
Es. 105 not proved and has given a 
decree that the salo shall only affect 
plaintifi’s reversionary rights to tbe extent 
of Rs 595, The vendees appeal, Their 
Counrel tries to argue that there is suffieient 
evidence to prove payment of this sum’ 
of Rs. 1€5, whish is ssid to have been: 
paid in advanse one Яву before registra. : 
tion. But there is a finding of fast 
against him. But supposing this sum was: 
not really paid, then the orly' possible боп. 
elusion seems to be that it was a fieti-' 
tious item entered to deter pre emptors. Tak.^ 
ing this to be the case I have to deside 
whether there is any suffisienf reason to’ 
upset tbe ваја in Wadhawa Mal v.’ 
Wadhawa (1) it was held that a vendee ` 


(1) 8 P, В, 1908; 144 Р, р, B. 1000 38 P.W, Ri, 
08, ' 
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should not ba penalized merely besause he 
enters ai part sonsideration an item whieh 
may possibly be fistitious in whole or in 
part, where ‘that item is only а fraction 
of the purchase-money and where the sale 
. would bs anobjeetionable if that item wara 
left out of assount. There the әт rə- 
presented about 1-6th of ths whole sale 
prias ; here the item is only about 1.76}, 
A différent view has no doubs been 
expressed in Keszr v, Sundar Singh (2) 
where the dispute wai аз ёо’ ап item of 
Rs, 153, the sale bsing professed to ba 
a sale for Ri. 950, batit may b» cbseryed 
that what is there said: is after all 
merely obtler dictum as on review the 
claim was dismissel:oa th» ground that 
the plaintiffs were estoppel] by  asqu'es- 
вәпевә,. (The final judgment, dated 16th 
Desember 1910, was delivered by Rattigan 
and Kensington, JJ.), This greatly leasens 
the valus of the view expressed in this 
jadgment, and I have no hesitation in 
adopting the view expressed in the earlier 
judgment, whieh seems to ma sound, It 
is to be noted that thoagh ths land in 
suit now has the benefi of canal irriga- 
tior, it was enly barani and chahi land in 1907 
when it was sold, and I &m not prepared 
to say that it was then worth more than 
Re, 595. It is to be noted. too that the 
plaintiffs waited nearly 12. years bafore 
bringing this suit and it’ .may well be 
doubted whether they would have ventur. 
ed to attaek the sale even now, had they 
not been tempted to try thoir lnek by the 
enhansed value of the land owing to ita 
having beeome nahri land, 

‚ I aesept the appeal and reversing the 
deeree of the District Judge I restore the 
deeree of the Firat Court dismissing the 
suit, The plaintiffs will pay costs in all 
Courts. 

NH 

Appeal accepted, 


(2) 1 Ind, Cas, 888; 27 Р. В, 1903; 33 P, W. В. 


1900; 46 Р, Т, R, 1909 
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ALLAHABAD H:GH OOURT. 
Бвсояр Civie Appear No. 227 or 1919. 
Mareh 9, 1922, 

Present : —Mr. Justise Lindsay and 
Mr. Justica Ry ves. 

MUNNU LAL, MINOR, TH30UGX RAM LAL 
—PLAINTIEE—Á PPELLAWT 
tersus 
RAJA RAM AND orsgss—DEFESDANTS— 


RESPONDENTS. 
Hindu Law — Woman's estate —Reveraioner -— 
Declaratory suit of reversionary title during widow's 
lifetime, maintainability of. 


A declaratory suit by a reversioner during the life- 
time of an heiress that he will be entitled to get the 
property on her death is not maintainable. 


8звэпа appeal against a desree of the 
Additional Judga, Gorakhpur, dated the 30th 
November 1918, 

Mr. K. N, Malaviya, for the ТТР 
© Mr. Galeart Lal, for the Respondents. 


JUDGMBENT,--This auit was brought by 
the plaintiff for a deslaration that on the 
death of his mother he will be entitled to 
get atwo-anna share in Masza Malhipur. 

There were thres brothers, Sita Ram, 
Mata Din and Rim Loehan, the propsriy in 
suit belonging ќо Ram Loehan. The plainte 
iff alleged that Ram  Loshan was sepsrate 
from his brothers.. Ram  Losehan died, the 
plaintiff said, 15 years ago, bat it. 
has been found that he died 27 years . ago. 
He left him surviving a daughter, Musammat 
Bilasi, ` Оа the finding of the First Court 
that Ram Lochan was separate, sha was 
hia heir, The plaintiff is her sonand pre. 
sumptive heir. 

In the plaint it is alleged, that after the 
ceath of Ram  Loohan, Musammat Bilasi 
went to reside in Kulu and the names of. 
Ваш Loehan's brothers were éhtered in the 
revenue papers in placa of Ram Leshan, 

: The plaint goss on to вау :—-. These 
brothers wsed to go to Kulufpequenily aad 

assured the plaintiff's mother that her prop- 

erty was safe. They alao used to pay every 
year different amounts of money to the plaint. 
iff’s mother as profits,” 

. In paragraph 5 the cause of action is stated 
as follows :—' This year the plaintiff (who 
was а minor) has some to know that the 
defendants have, after the death of* Ram 
Loshan, got „their own names resorded 

_ against the property of Ram Loeban instead 


e 


S00 ' 


of gatting the name of the plaintiff's 
mother reeorded against it. Henee the 
suit", The main defenee to the suit was, 
that Ram Loshan and his brothers were joint, 


‘and aonsequently, that on Ram Loshan’s 


death the plaintiff bad absolutely no right. 

The First Court apparently found that al. 
though after Ram Lochan’s death his brothers 
got their names recorded in the revenue paperr, 
nevertheless they have been paying the pro- 
fits of the prcperty,at all events a portion 
of them, to Musammai Bilasi. It also found 
tbet the property was the separate property 
of Ram Loshan, that the sons of Ram Loshan 
died in his lifetime and that Musammat 
Bilasi was’ his heir. Jt ‘then granted the 
plaintiff the deolaration he asked for. The 
Trial Court did not deeide the issue which 
was raised, as to whether the plaintiff was 
entitled to maintain the snit in the life-time 
of his mother. 

On appeal the learned: Additional District 
Judge of Gorakbpur, relying on paragraph 642 
of .the. 8th Edition of Mayne’s Hindu 
Law ünd the cases theréin sited, dismieced the 
suit cn the ground that a deolaratory suit 
during the life-time of the heiress was nob 
maintainable, 1п car- opinion this was 
eorreot, For all we know, all that she did 
was. to шеке arrangements by whioh 
the brothers of Ram Leshan would ke 
enabled to marage the property for her. 
The plaintiff himself admits that his 
mother has been reseiving at least some 
ofthe profits &nd she apparently made no 
eomplaint on this subjeot, It would be useless 
to:give a desreeto the plaintiff whieh might 
never Lave any effect, It will be open no 
doubt tothe plaintiff if be survives his 
mother to sue for possession of the property 
if possession is denied him. 

- We:dismias the appeal with costs including 
fees on the higher sealg, i 


J. Р, ` 
: е Appeal dismissed, 
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LAHORE HIGH COURT, 
Fiest Олт. APPEAL No, 1739 or 1916, 
November 29, 1920, . 
Present :— Мт. Justice Abdul Raoof and 
Mr. Justioe Martinean, 
Тнк FIRM KADARI PERYHAD 
CHHEDI LAL, тнвосон RAM МАТН. 
GOPI NATH— Prsintive— APPELLANT 
terius . 
HAR BHAGWAN AND ANOTBER— 
DEFER DaRTs— RESPONDENTS, ` 
Limitation Act (IX of 1908), Sch. I, Art. 88—Suit 
by commission agent against his principal to recover 
amount of loss on re-sale of goods—Lunitation, ` 


Where a commission agent buys goods for a 
principal, but through the latter’s default in paying 
for the same, they are re-sold by the agent as loss, 
a suit by the agent to recover the amount of the 
said loss with interest and othar incidental expenses, 
must be brought within the period of limitation 
prescribed by Article 88 of Schedule I to the Limita- 
tion Act. [p. £01, col. 2] | Ў 

Limitation in such а case operates from the date 
of the payment made on behalf of the principal and 
not from the date of the sale, [p. 901, col. 2.] 

First appeal from a девгве of the Senior 
Subordinate Judge, Distriet Ferczepore, 
dated the 8th May 1916. 

The Hon'ble Pantlit Sheo Naratn, R. В,, for 
Lala Mott Sagar, В, S., for the Appellant.: 

Bakbshi Tek Ohcnd and Lala Jagan. Nath, 
for the Respondent. · 

JUDGMENT. 

Авріг Racor, J.—The fasts of the eare 
giving rise to this appeal are few and simple. 
The plaintiffs are commiesion agents, At the 
request of the defendants they pnrohased two 
kothas cf gram for them and paid the prise 
out of their own poeket. Subsequently they 
sold them at а loss. The present anit is for 
the reeovery of the loss together -with 
interest and sertain incidental expenses, · The 
first kotha was purehased on the 28th July 
1909, and it was sold on the 16th April 1912, 
The ceaond kotha was purehased on the 23rd’ 
July 1910 and was sold on the 29th April 
1913, The suit was instituted on the 27th 
July 1915. It was resisted on the plea of 
limitation and cther grounds. The Oourt 
below has held that the Article of the Indian 
Limitation Ast applicable to the suit is 
Artiele £3, and the suit is barred by time, 
The plaintiffs have come up in appeal to thia 
Court, and three main pleas have been urged 
on their behalf, namely :— 

($) that haying regard to the peeuliar 
nature of the suit, no spesifie Artiele being 
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applieabla, Artisle 120 of the Indian Linita- 
tion Aot mast bs applied assording to whieh 
the suit is well within time; 

(ti) that Artiola 61 is applisable and the 
suit being within кіх увага is within time under 
the Panjab Loans Limitation Ast. 

(iti) that even if Artislo 83 is applisable 
the suit with referanse to the Sesond tran- 
sastion is within tims as the period ought 
to be caloulated from the date of the sezond 
bur whieh took plas on the 29th April 

In the ease of Mangai Ram v. Ram Saran 
Das (1) under similar siroumetanses, в 
similar question arose and a Division Bench 
of the Panjab Ohief Court held that Artiale 
83 applied. The learned Counsel has tried 
to distinguish the present ease from the one 
dealt within the ruling referred to above on 
the ground that the transaetion whieh gave 
rise to the elaim in the latter was of a wager- 
ing sharaster, and the liability of the 
defendants had arisen by the operation of 
the law, and that in the present eass the 
liability arises out of the sontract itself. То 
our mind in prinsiple there is no sush dis- 
tinetion. The plaintiffs’ slain in both the 
sasas was for racjuper on the allegation 
that they had asted as the defendants’ 
agenta. | 

'Artiele 120 of the Limitation Aat san 
apply only to a suit for whish no period of 
limitation is providéi elsewhera in the 
Sesond Sshedule of the Act. We have, 
therefore, to deeide whether thore is any 
other Artisle, whieh is- applisable to the 
present ease, The Division Baneh has held 
that Artisle 83 applies and Artiola 61 does 
not apply. Weare bound by -this deoision 
and must hold that the suit із govarned by 
Artiole 83. It has, however, been eontended 
that even if Artisle 83 applies the "period 
of limitation should ba  ealsnlated from 
the date of sale and nob frém the date of 
purehase. A reply to this argument is to be 
found in the judgment of the ease of Kanda- 
swami Pillai v. Avayambil (2), At page 17i1* 
the following passage is to bs found, whieh 
desides the very point in the following 
words :— 


(1) 26 Ind. Cas, 415; 28 Р.В. 1915 100 P, L, B, 
1916; 218 P. W. R. 1914 


8 M. L.T. 194; 20 M. L, J. 9 
"Page of 84 M= [Ea] —— 


12) 7 Ind. Cas. 399; 34 M. 26, (1910) м, W.N. 316; 


"Now, when is the agent damnifed as 
ragards the advances made by him on 
assount of the principal in the eourse of 
his agenoy Р In the absenes of a sontrast to 
the eontrary wa think it must bs taken that 
the agent is damnified when he makes the 
payment.” 

It bas, however, been argued that possibly 
there was "a sontrast to the sontrary” in the 
present ease, This is a suggestion, however, 
whieh is made for the first time in appsal 
before us. There is no traag of any such 
suggestion to ba found on the resord. In our 
opinion the view taken by the Court below 
is sorrect and we dismisa the appeal with 
sosts. 

Мавтіхкаг, J.—I eonsur. Tho distinstion 
between the ваза`оЁ Manght Ram v. Ram Saran 
Das (1), and the present ease eonsists merely 
in the fast that in the former вазе the defend- 
ants were not legally liable to the third 
persons with whom their agents had entered 
into certain transastions, whereas in the 
present вазе they wera liable. This distins. 
tion does not aflest the question whether 
Artisle 61 or Artisle 83 is to be applied, 
In both eases the payments were made by 
the plaintiffs for the defendants, and the 
Artisle applicable in one -sase would ‘apply 
in the other also, In Manghi Ram v. Ram 
Saran Das (1), there is no diseussion aw to 
the applicability of Artiele 61. Prima facie 
that Artiele would hava been applisabls, 
but the learned Judges held that Artisle &3 
fitted the fasts, and they apparently sonsider- 
ed that preferense should be given to it over 
Article 61, whish was more general than 
Article 83, With regard to Artiele 83 the 
view they took was that the right given to 
the agent by sastion 222 of the Contraet Ast 
to be resouped hy his prineipal in respeet of 
losses sustained in the agensy was а direst 
sonsequense of the agency eogtrast, and that 
the suit was thus ono орев а contrast to in- 
dempily. 

The same reasoning would apply in the 
present ease. It must, &tesefore be held, 
following Manghi Ram v. Ham Saran Das 
(1), that the present suit is governed by 
Article 23 of the First Sshedule to the Limi. 
tation Ast. 

I agree with my jeüsned brother that 
the - plaintiffa were damnified when they 
made the payments, The snit is eonsgquent. 
ly barred by limitation, having been institut. 


e . 


0092 


„ed- mere than three years after the pay- 
, ments, 

т. б. А, GN, Н, F 

. Appeal dismissed, 


ALDAHABAD HIGH COURT. 
Privy Оосхсі» Arrear No. 45 or 1921, 
Mareh 3, 1922. 

Presev.t :—Sir Grimwcod Mears, Kr., 
Chief Justice, and Justice Sir P. О. 
Banerjee Kr. 

RAO NARSINGH RAOQ—Puzainrivr— 
APPELLAAT 
Lersus 
BETI MAHA LAKSHMI ВАТ AND OTHERR 
— DarenpantTs— Ree PONDENTS, 

Evidence Act (I of 1872), s. 112—-Paternity, proof of 
— Presumption when arises, 


З In а suit by plaintiff to establish his paternity in 
A, the defendant alleged that he was the son of B. 
The defendant failed to establish his allegation, but, 
on the other hand, there was nothing to prove that 
the wife of A hadever borne a child. Plaintiff 

. urged that as the defendant had failed to fix his 
„paternity in B, a conclusive presumption of his 

‘paternity in A arose under section 112 of the 
Evidence Act: А 

Held, thet section 112 might have been applicable 

‘had the plaintiff been able to prove that about the 
‘time he might be, supposed to have been born, the 
wife of A: had given birth toa child. As the facts 
were the section had no application. 

Applieation under eestions 109 and 110 of 
ike Code of Civil Procedure for leave to 
appeal to His Majesty in Council, 

* — Messrs, Nihal Ohand and 8. Р. Sinha, for 
the Appellant. 

Dr. К, N. Kaiju and Mr, L, P. Zolshi, for 
the Respondents, 

JUDGMENTI.—This is an applisation by 
Rao Narsingh Bao for leave to appeal to His 
Majesty in Couneil. 

The ease is в very important one and the 
position of the *applieant is such as to enlist 
the sympathy of every one acquainted with 
his histary, 

` Rao Narsingh Hao ecmmeneed an action 
against one Rani Kishori on the allegation 
that. he was entitled to property of the 
value of upwards of fifty lakhs besause 
he was the son of Rao Balwant Singh and 
Musammat Dunaju. Kao Balwant Singh and 
Mushmmet Dunaju were husband and wife, 
Hig allegation that he was the son of 
Musammat Duneju was the main essential 


et 
ә 
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faet to be proved, · The Rani Keshori denied . 
it and set up that Rao Nersingh Rao was 
in fast the son of one Shekher Singh. In 
the lower Ocurt and here Hao Narsingh 
Rao failed ‘to prove that Musammat Duneju 
was his mother and there are thus two eon- 
eurrent findings against him. | $ 

We have listened very oarefnily to Mr. 
Nibal Ohand’s arguments with somplete 
readiness to grant the application if that 
could consistently and properly be done. 

Mr, Nihal Ohand argues that the Court 
ought to have applied the provisions ОЁ 
seotion 112 of the Hvidence Act and he 
formulates hia ease in this wey. He says 
that when the defendants had failed to 
establish the ase whieh they set up that 
Rao Narsingh Rao was the son of Shekhar 
Singh, thereupon there arose a eonelusive 
presumption that Rao Narsingh Rao was 
ihe son of Musammat Dunaju by her hus. 
band, Rao Balwant Singh. We have pointed 
out elesewhere that the defendants were 
under no obligation to prove the paternity 
of Rao Narsingh Rao. It was for him to 
prove that he was. the son of Musammat 
Dunaju. Ea 

He has eited to us the ease of Narendra 
‘Nath Pahari v, Rat Gobind Pohart (1) and 
Tirlok Nath Shukul v, Lachmin Kunwari (2). 
Jt wil notised that in both those sases 
the Privy Oouns:] found as a fast that the 
lady had in fact given birth ta a ehild 
and then on proof that the other re. 
quirements of the seetion were  eomplied 
witb, the sonelusive presumption arose, 

Had Rao Narsingh Hao been able to 
prove that Musammat Dunaju had on the 
2nd Maroh 1894 given birth to a ehild, 
prastioally all his difficulties would hava 
disappeared, as it would, in our opinion, in 
the eirsumstanees have been proper to вор. 
elude that he was in faet the ehild and 
that Rao Balwant Singh was the father,- 
Seetion 112 eould, only have been relied 
upon by him after proof of the giving 
of birth toa ehild by Musammat Danaju 

The weight of evidenca was agains) the . 
alleged shild bearing by Musammat Dunaju, 
and being of opinion that sestion 112 has. 
no spplieation, we are sompelled to deside 


(1) 29 0. 111: 23 I. A. 17; 6 C. W. N. 146; 4 Bom, L. 
R. 243; 8 Ват. Р. О. J, 185 (Р.С). — . ,;. 

(2) 25 A. 403; 7 О. W.-N. 617; 5 Bom. L, R. 474780, 
І А. 152; 8 Sar. Р.О. J. 481 (Р, ©,), ^ ` 


- 
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that the applisant haa failed to show that 
there is any substantial question of law in 
the proposed appeal and, therefore, rejest 
the application’ as not fulfilling the require. 
ments of sestion 110 of the Code of Civil 
Prosedure, ` 


N. H. Application re ected. 


OALOUTTA HIGH COURT. 
APPEALS PROM APPELLATE ORDERS 
Nos, 258 ax» 300 or 1920. 
Y xs August J, 1921, 
Prerent:;-. Justice Sir Asntosh Mookerjee, Kr., 
and Mr. Justiee Panton. 
AGENT, B. N. W. RAILWAY 
~ . OOMPANY —DzrENDANT— 
APPELLANT 
> versus 
‘ JAGANNATH AGARWALLA 
. AND OTHERS—P AINTIFFS— 
E REPPONDENTA. 
Procedure—Party to suit removed from record —Party 
prejudiced by order— Appeal. : i 


A suit against the Agentof a Railway Company 
for recovery of compensation for short delivery of 
goods was-dismissed with costs by the Subordinate 
Judge on the ground that the agent could not be 
sued as such. The District Judge on appeal also 
held .that. the suit could not be maintained 
against the Agent but on the petition of the plaint: 
iffs.ordered the Railway Company to be made a 
party defendant in place of the Agent and remand- 
ed the case for trial de novo. The order of the 
District Judge deprived the Agent of the costs 
allowed by. the First Court and did not award him 
costs in the lower Appellate Court : 
~ Held, that ав the Agent had been prejudiced by 
the order of the District Judge, he was competent 
to question its propriety by way of appeal even 
though he was not competent to question the 
propriety of the order іп so far as it directed the 
Company as such to be made a party. 


Appeals against the orders of'the Distriet 
Judge, Bogra, dated the 3lat May 1920, 
reversing those of the Subordinate Judge, 
Bogra, dated the 15th February 1919. 

Babus Surendra Nath Guha and Ramendra 
Mohan Majumdar, for Appellant in No, 258 
pnd Respondent in No, 300, 


Babus Dwarka Nath Ohukerbutty and Тага" 
keswar Pal Ohaudhurt, for the Respondents. 

Babu Ham Oharan Mitra, for the Afpel. 
lant in No. 300. 

JUDGMENT,— These appeals are dirested 
against an order of remand made in a anit 
for resovery of sompersation for short delivery 
of goods, The frst defendant was tha 
Seeretary of State for India in Counsil 
representing the Eastern Bengal State 
Railway and the second defendant was the 
agent of the Bengal and North Weatern 
Railway Company. The Subordinate Judga 
dismissed the slaim against both the defend- 
ants. As regards the first defendant he held 
that the loss was not due to the negleet of or 
theft by the servants of the Eastern Bengal 
State Railway. As regards the sesond 
defendant, he held on the authority of the 
desisiona in Ram Dass Sein v. Cecil F tephenson 
(1), Nubeen Ohunder Paul v, Occil Stephenson 
(2), Oamzbell у, Jackson, Manager of the Jokat 
Assam Tea Оо. Limited ($), and India General 
S. М, R. Oo. v. Lal Mohan Saha (4), that the 
Agent sould not be sued as aush and 
that the suit as against him had been im- 
properly framed. The plaintiffa appealed 
against the deoree of dismissal made by the 
Subordinate Judge. As regards the first 
defendant, the Distriet Judge held in eon- 
surrenee with the Subordinate Judge that the 
plaintiffs had failed to prove negligense on 
the rart of the Eastern Bengal State Rail- 
way. Аз regards the second defendant, the 
Distriet Judge held, as the Subordinate 
Judge had done, that the suit oonld not 
be maintained against him. In this view, 
the District Judge should, prima facte, 
have oonfirmed the deeree of dismissal 
made by the primary Court. But he pro- 
eoeded instead, on. the petition of the 
plaintiffs, to make the B. N, W. Railway Co, 


' в party defendant in plase of the Agent and to 


remand the oase for trial.ds novo.’ Separate 
appeals have been preferred against, this 
order by theéwo defendante. 

On behalf of the Agent, the order has been 
attaeked on the ground that the Company 
should not have been made a party, Tha plaint- 
iffa have taken а preliminary objestion on the 
ground that аз the name of the Agent has 


(1) 10 W. В. 866. 
(2) 15 W. R. 634. 

(8) 12 0. 41; 8 Ind, Dec. (x. s.) 28, ы 
(4) 81 Ind, Cas, 85; 220. Lids 23h; 43 0, 441, 


' "him вовёв in the lower Appellate Court. 


‘the ~ District Judge, and 


. framed is not tenable against the Agent. 
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„been ordered to be removed from the resord, 


he is not eompetent to appeal. Thia objee- | 
tion,is manifestly untenable, The Agent wea 
в party to the suit and was allowed hia eosts 
by the Trial Court when the ruit was 
dismissed against him. The order of the 
Distriet Judge deprives him of the sosis 
allowed by the First Court and does not award 
He 
has elearly been prejudieed by the order of 
is aompetent to 
question its propriety by way of appesleven 
though it be eonseded that he is not sompe- 
tent to question the’ propriety of the order 
in во far as it direots the Company as auch to 
be made a party. It ‘has not been disputed 


'"befote us and in face of the authorities 


mentioned by the Subordinate Judge it ean- 
not be seriously disputed that the suit as 
We 
are ecneequently of opinion that in the appeal 
preferred by the Agent (A. A. O. No. 258 of 
1920) the proper order to make ia to allow 
the appeal and to direct that the suit as 
pgainst the Agent be dismissed with costs in 
all the Court, 

On behelf of the Seeretary of Siate the 
order of the Рівігівё Judge has been assailed 
on the ground that in' view of the sonsurrent 
finding of two Courts that there has been 


' по megligenee on the’ part of the Eastern 


Bengal State Railway, the suit as againat 
him should have been dismissed, and that 
even if the suit ‘should be. tried de novo, 
against the newly added defendant В, М, W, 
Railway Oo., he should not be put to further 
expense in sonnestion with proseedings whieh 
eannot porsibly affeot him.. There is plainly 
no'ánswer to this argument. We are con 
sequently of opinion that in the appeal pre. 
ferred by the Seeretary of State (А. A O. 
No. 300 of 1920) the proper order to make 
is £o allow the áppealand-to direct that the 
suit as against the Secretary of State be dis. 
missed with costs ityall the: Ocurts. 


We assess the hearing fee in this Court at 


two gold mohgrs in eash’ appeal, ж 
The result of our desision will be that the 


only residue of the order of the District Judge’ 


whieh will remain operative will be the order 
that the B. N. W. Railway Co, Бе made a 
party defendant and that the suit be tried 
against them de noro by the primary Court, 
This order, it may ‘be noted, was made by 
the *Distriet Judge without notis to ie 


B. N. W. Railway Co., and. we naed not son- 
sider st this stage what objestions the Com- 
pany may urge if and when plaintiffs proceed 
with the suit as against num 

В, №, 
Appeals allowed. 


LAHORE HIGH COURT. 
©ксокр Civin Аррва, No 2535 or 1919, 
June 28, 1920. 

Preseni :— Mr, Justice Chevie, Asting 
Chief Justices. 

Tug FIRM xnowx as KARIM BAKHSH- 
TAJ-UO-DIN or RAWALPINDI rHRoUGR 
KARIM BAKHSH —DeFRENDANT— - 

APPELLANT f 
секиз 
NATHA SINGH лир oia E 
ахр GANPAT AND orBERS— DEFANDANTS— 
RESPONDENTS. 
Document, construction  of— Lease, new—Registra- 
tion Act (X VI of 1908), s. 17 (d)—1Lease for indefinite 


period — Registration, whether necessary—Lease wnre- 
gietered—Oral evidence, whether admissible, 


One 7. held an ordinary monthly lease of some shops 
on Rs. 3-8-0 а month. A.dispute as to enhancement 
of rent was settled by the landlord executing в 
document as follows: “I have given the shops on a 
rental of Rs. 8-8-0 a month. So long as T, occupies 
the shops, the rent shall not be raised or lowered.... 
Accordingly this kirayanama is written for record in 
case of need". The document was unregistered, 

In resisting a suit for ejeotment, Т, wanted ‘to put 
in the unregistered document saying that it was not 
а пех · lease but merely в variation in the terms of 
the old: 

Held, that the lease was з totally fresh lease 
and not being limited to one year, was: inadmis- 
sible in evidence for want of registration, ard. 


- being inadmissible, ib was nob open io the tenant to 


resort to oral evidence to prove the original trans. ' 
action, [p. Фо, col, 2. ] Я 


Sesond appeal from а deeree of the 
Senior Subordinate Judge, Rawalpindi, dated 
the 4th November 1919, modifying that of 
the Munsif, First Olats, Rawalpindi, dated thé 
80th ‘August 1919, aria the plaintifs 
gnit, 

Dr: Nand Lal, for the Appellant, 

Thé Hon'ble Pandit Sheo Narain, R. By 
forthe Plaintifie- Respondente, 
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JUDGMENT,—Taj.ud.Din and Karim 
Bakhsh, who are ‘appellants in the present 
ease, were tenants of two shops at Rawal. 
pindi, They -held ап. ordinary monthly 
lease on payment of Rs.38 a month А 
dispute as to enhancement of rent was 
settled: on the 18: of January 1915 when 
the landlord, Ganpat Rai, exeeuted a doon- 
ment whish runs as follows : — 

“Today, Ist of January 1915, I have 
given the shops on rent to Тај ud.Din at 
a rental of Re. 3 8 per month, rent to be 
paid monthly. So long ва Taj-ud-Din 
ossupies the shops, the rent aball not ba 
raised nor lowerej, nor shall I eject him. 
But in ease of his refnral to pay the rent 
then I shall have the -right to turn him 
out. Aesordiugly this kírayanama is written 
for reaord in ease of need.” 

Sometime: afterwards the value of the 
property having insreased, Ganpat Rai sued 
for ejesiment, This suit was dismissed 
for default under Order 1X, rule 3, Civil 
Proeedure Code. On the 8th of January 1919 
Ganpat Rai sold the shops to the present 
plaintiffs who on the 13th of January 1919 
served the defendarts with notiea and sub. 
sequently brought the present suit in whieh 
they elaimed to ejest the defendante, and 
also elaimed R3,30 rent for one month at 
an enhanoed rate, The old landlord, Ganpat 
Hai,is a pro farma defendant. 


The First Conrt held tbe entry in defend- 
ants’ bahi to be admissible in’ evidense, 
even though unregistered, and on the ground 
that defendants had a right of oseupsnsy 
refused to eject them and merely gave a 
deeree for Rs. 3 8 as rent for one month. 
The Senior Subordinate Judge on appeal 
held that the :dosument was inadmissible 
for want of registration and gave a decree 
for ejestment and for Ke, 7 ав rent for one 
month,- 


The defendants derel to this Oonrt and, 
on their behalf, Dr. Nand Lal urges that 
the dosument in question does not require 
registration, He urges in the first place 
that it is merely a memorandum of an 
‘agreement whieh had been arrived at orally 
between the parties. Locking at the terms 
of the dosument, I have not the least 
hesitation in Folding that itis not& mere 
memorardem but is itself the agreement 


arriyed at .crilly and then: redmsed to 


writing, Then Dr. Nand Lal urges that 
this is really no new lease but is simply 
а variation in the terms of the old lease 
and so does not require registration, He 
'sitea the following authorities :— 

Narain Ооотату v, Ramkrishna Dass (1), 
Saiyesh Ohunder v. Dhunpul Singh, (2), 
Obai Goundan v. Ramalinga Ayyar (3) aad 
Umar Bakhsh v. Baldeo Singh (4). 

All of these seem to me olearly distin- 
guishable. The ease of Narain Üoomary v. 
Ramkrishna Dass (1) is merely one where 
an entry was mado resiting the terms cf 
the lease olready existing, no alteratiors 
in that leasa being made. In Satyesh 
Ohunder v. Dhunpul Singh (2) the dooument 
in question was merely a writing by the 
tenant in whieh he agreed to allow an 
enhansement of rent. In Oba: Goundan v. 
Ramalinga Aygar (3) the dosument in ques. 
tion was one given by the landlord tothe 
tenant simply varying the terms of the 
tenanoy as to the amount of rent payable, 
The ease of Umur Bakhsh v. Baldeo Sirgh (4) 
is one of a lesre terminable by either 
party atthe end of any month. The lease 
in the present case is one wh'eh enabled 
the tenant to eontinne in possession so 
long as he paid his rent, This war, I hold 
a totally fresh lease and not a lease limited 
toa year, and, therefore, it ia inadmissible 
in evidenee for want of registration; see 
Sheogholam у. Euddree Noth (5) and 
Mania v. Lallubhai (6). The dosument 
itself being inadmissible the defendants ean- 
not fall baek on the oral evidence, 

Dr. Nand Lal now wishes to argue that 
even under the old lease the tenants had 
a right of oeeupaney but this seems to be 
an entirely new plea and I eanot find any 
thing in the grounds of appeal to this Court 
whioh sovers the point. 

I may note in eonelusionsthat, apart from 
the question of admissibility of the doeu- 
ment, the Senior Sebordinate Judge seema 
to have some to a finding that ‘it is not 

e 


pu 5 0.864; 6 C, L. Б, 286; 2 Ind. Dee. (х. в.) 


A 24 С. 20; 12 Ind. Deo, (x. в.) 678. 
NO 22 M. 217; 8 M, L 3.2698 Ind. Dec. (N. в.) 


xo 32 Ind. бы, 85; 97 P. R. 1915; 193 P, W. В, 


UN . W. P. H, C. R.36, * 
(6) 2 Вощ, ty В, 488, 
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proved that Ganpat Rai, the fornier land- 
lord, ever exesuted tbe ‘alleged lease. Rai ' 
Bahaditr Pandit ‘Ske» Narain points to this 
аз а finding of fast whieh.sannot be 
attasked in seéond appeal, but, apart from 
‘this, I have no hesitation in ‘holding that 
the dosument is inadmissible for want of 
registralion. 
The appeal is dismiseed with вовёв, 


kn 
Appeal dismistet, 


D 
* 


CALOUTIA HIGH COURT. 
APPEL FROM APPELLATE DzORxE No, 2605 
or 1919, 
July 26, 1981, 
T resent :—Justige Sir N, R. Obatterjes, KT., 
and Mr. Justice Panton. 
PABAN KHAN—PwIstivF— 
І APPELLANT ! 
verius : 
BADAL SARDAR—Derex saxt— 
RESPONDEXT. 
Mortgage—-Proof of execution—Validity ој bond— 
Transfer of Property Act (IV of 1882), в. 59—Evi- 


‘dence Act (I of 1872), ss. 68, 70—Scribe signing the 
‚мате of the executant, if can be an attesting witness, 


The proof of the execution of a mortgage with 
reference to the provisions of section 68 of the Evi- 
dence Act and its validity with reference to the pro- 
visions of section 59 of the Transfer of Property Act 

‚аге two different things, Therefore, where in a suit 
upon a mortgage-bond the defendant admits the 
execution of the bond but raises the defence that the 
bond should not be regarded as & mortgage-bond, the 
plaintiff, although exempted from calling any attesting 
witness under seetion 68 of the Eyidence Act by 
reason of the provisions of section 70 of the said Act, 
is still bound to show that the document was execut- 
ed inthe presence of attesting witnesses as required 
by.section 59 of the Transfer of Property Act [p. 207, 
col, 1. 

Satish Chandra Mitra v. Jogendra Nath Mahalanobis, 
84 Ind. Cas 862; 44 C. 846; £0 0. W. М. 1044; 24 0, 
L. J 175 and Nibaran p hoan. Ben v. Nagendra 
ChandragSen, 44 Ind, Cas oe 23-¢, W, М. 444, dis. 

- tinguished, E n" : 


INDIAN CASES; 


.that, having regard 


[1922 


А scribe who signs the name of the executant 
- on а mortgage-bond on his behalf is not a compas. 
tent attesting witness, [p. 907, col, 1.] 


Rajani Kanta Bhadra v. Panchananda, 48 Ind, Cas 
720; 23 О. W. М. 290; 46 О. 652, followed, >. : 


Appeal egainst a decree of the Offiaiating 
Additional Distrist Judge, Khnlna, datéd the 
9th September 1919, reversing that of tha 
Additional Munsif, Khulana dated the 8 
November 19!8, 


Babu Nalin Ohandra Pal, for the Spuk 
lant: 

Babu Samatul Ohandra Dutt, for the Res- 
pondent. 

JUDGMENT.— This appeal arises out of 
a suit upon a mortgage bond. 

The defendant admitted the execution of 
the bond bnt pleaded payment and satisfas- 
tion of it, He also raised the defenee that 
the bord should not be regarded as a 
mortgage bond. 

The Court of firat іпвівпве held that the 
exeeution of the bond not being shallenged; 
the reeessity of its proof did not 'arise. 
That Court overruled the other pleas 
of the defendant and gave a desree to the 
plaintiff. 

On appeal by the defendant, the learned 
Additional Distriet Judge was - of opinion 
that the provisions of seetion 59 .0# the 
Transfer of Property Zet hed not been 
eomplied with, He ‘held that tbe seribe 
having exesuted the deed on behalf of the 
appellant was not eompetent to attest his 
own signature, and there being no other 
evidence, allowed the appeal ard diemissed 
the suit. 


It has been sontended on behalf: of the 
plaintiff who is the appellant before us 
to the provisións of 
sestion 70 of the Evidenee Aet, there wag 
no, necessity for ealling any attesting . 


' witness under section 68 of the Aet ; and 


relianee was plaeed upon the sasts of Satish 
Ohandra Mitra v. Jogendra Nath Mahalanobis 
(1) and Nibaran Ohandra Sen v. Nagendra- 
Chandra Sen (2). 


(1) 34 Ind. Cas. 862; 44 0. 845; 20 C. W,'N. 1044; 
24 C, L. J. 175. 
i (2).44 Ind, Cas. 9844 22 0, W. N, 444 


Vel, LXVI] 


INDIAN 04888, 


90% 


FIRM SARDAR MAL-HARDAT RAI 0, FIRM SHHO BAKSH RAI-SRI NARAIN, 


Jn those eases, however, the only qces. 
tion related to proof of exeeution of the 
morigage-bond. No question waa raized 
` before, or desided by, this Court, in eitber 
of the, fwo eases as to validity of the 
mortgàge-bond with reference to the provi- 
sions of sestion 59 of ‘the . Transfer of 
Property. Aet, The two questions are 
different, one being the question of- proof 
of exeeulion of a dcaument required to be 
atteated by eslling one attesting witness 
under cestion 63 of the Evidenee Aet, 
whieh, however, is not required where the 
exeantion of the doeument is admitted by 
the exeéntant as laid down in section 70 
of the Hyidenee Ast, The other question 
relates to the validily of the mortgage even 
` though the dosument might Бе -proved 
aesording to Jaw. This distinetion does 
not appear to have been kept in view in 
-the Oourt below: and although the question 
.of the validity of the mcrtgage-bond was 
set up in the writien statement and put 
in issue, the Court of first instanee, at 
any rate, does not appear to have appreeiated 
the. distiretion between the two. 


It appears that the mortgege bond, on the 
fase of it, sontained the names of four attest. 
ing witnesses of whom two were illiterate 
and the seribe of the deed saya that he put 
down the names of those illiterate witnesses 
at their request. It is not clearly stated, how- 
ever, whether they were attesting witnesses 
in the cense that the doeament was exeonted 
in their prerense, Thero were, however, tuo 

‘other witnesses who signed their own names 


and althcngh the seribe by reason of his 


having signed the name of the exeeutant 
on the dcsoment on his tehalf is not a 
eompetent attesting witness, as laid down in 
the ease’of Rajani Kanta Bhadra у. Pancha- 
nanda (3), there are, as stated above, other 
persons whose names appear as attesting 
witnesses: in the document. Under the eir- 
seumstanses, the plaintiff should be given 
ап opportunity of  produeing evidenee to 
show that the doeument was exesuted in 
the presenes of attesting witnesses во ав 
to satisfy the requirements of seetion 59 
of the Transfer of Property Aet. This, 
however, must be on terms, as the point was 
taken in the written statement. 

We вес .rdingly direst that проп the 


(8) 48 Ind, Cas. 720, 28 0, W: N, 280; 46 0, 662, . 


plaintiff-appellant paying to the defendant- 
respondent all the sosts ineurred пр to thia 


‘stage within a fortnight of the arrival of 


this order in the Court of Appeal below, 
that Court will allow the plaintiff an 
Opportunity of addusing evidenee:to show 
that the dosument was properly attested 
within the meaning of seetion 59 of the 
Transfer of Property Ast and then dispose 
of the esse assording to law. The Oourt 
‘of Appeal below may direst the: Court of 
first instanee to take fresh evidenee under 
Order XLI, rule 42. 


Jf the aforesaid eosts are not paid within 
the time speeified, the appeal will stand 
dismissed with eostas. 

X. H. 


Appeal allowed: Oasa remanded 


ALLAHABAD HIGH COURT. 
First APPeRAL FROM Овррљ No. el 
cr 1921, 
Mareh 2,*1922. ; 
Presen] : —Mr. Jasties Piggott and 
Mr. Justice Walet, 
Ени SARDAR MAL HARDAT'RAI 
—PLAINTIFF— ÁPPRLLANT 


VETSUS 
Fisu SHEO BAKSH RAI-SRI NARAIN— 
DEFENDANT— RESPONDENT, 


Arbitration Act (IX of 1829), Sch. I, cl, 3; meaning 
of—Award made three months after notice “but evithin 


tres montha of entering on reference, walidity of, 
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FIRM SARDAR MAL-HARDAT BAL ©, FIRM 8880 BAKSH ВАТ. ВЕІ NARAIN, 


‘An award made three months after the date of a 
‘notice calling on the arbitrators to act bat within 
three months from the day when they actually 
entered on the reference and heard the evidence 
is within the time mentioned in Schedule I, clause 3 
of the Arbitration Act and is consequently valid. 


The provisions “entering on the reference” and 
“having been called upon to act by notice in writing” 
in clause 8 of Schédule I to the Arbitration Act 
are alternative in this sense that where no réference 
is entered upon at all, then the time runs from ' the 
notice calling upon the arbitrators to act. But, on 
the other hand, even although the arbitrators may be 
called upon to act by notice if they enter upon the 
reference, they have three months from that moment 
for making their award and for enlarging the time 
for making the award if tho circumstances at the 
reference satisfy them that they cannot complete ме 
award within three months. 


First appesl from an order of the District 
Judge, Oawnpore, dated the 2!st February 
1921. 

Messrs. B, E. O'Conor, G. W. Dillon, Dr. 
8. M, Sulaiman, Dr. S, N. Sen ànd Mr, S. N. 
Mukerji, for the Appellant, à 


Dr. M. L. Agarwala, Dr. 8, М, Katu and 
Mr, Pannu Гаї, for the Respondents, 


JUDGMENT.—We have some to the 
sonelusion that this appeal must be 
allowed. 


Wethinkthe learned Judge has plased too 
narrow an interpretation upon the words of 
elauso (3) in the Sshedule, 


We are of opinion that the provisions 
"entering cn the refereres" and “having been 
salled upon to ast by notise in writing" are 
alternative in thia sense, that whete no re. 
ference is entered upon at all, then tke time 
runs from the notise calling upon the arbi. 
irators to act, But, on the other hand, even 
although the: ‘arbitrators’ may’ be ealled upon 
to ast by entering uyon the referense, if they 
enter upon the referense, they bave three 
months from that mBmont for meking their 
award and for enlarging the timg for making 
the award if е eireumstaneesm at the refer. 
enee satisfy them that they eannot complete 
the awerd within. three months. To hold 
otherwise would seem to strike out from. 
elauso 3 the ‘words “within three month 
after entering on the reference” in п ease 
where one of the parties .happendHü to ва] 
ujonébhe arbitrators to act befcre re they began 
tho referense, : . S. 


This elause was eonsidered by the-Haglish 
Court of Appeal in Baring Gould v. Sharping- 
ion Comléred Pick and Shovel Syndicate 
(1). And the view whieh we take seems. 
to be that whieh sas laid down by the 
Master of the Rolla, that late Lord Lindley, 
їп а passage contained in page 91 of the 
report, : 

In addition to that, under the old elause i io 
England, whieh was slightly different in 
form, an equally strong Court same-to the 
conelusion in Baker v. Stephens (2) that 
“entering upon the reference’ means "not 
when an arbitrator assepts the offise, or takes 
upon himself the duty but when he astaally 
enters проп the matter of the reference, when 
the parties are before him, or under some 
peremptory order sompelling him to sonelude- 
the hearing ez parta.” 

The result is that the appeal is allowed 
and the award ia ordered. to be filed. The 
appellant will get his costs: here and below. 
The eosts in this Court will inelude fees on 
the higher seale. ; 

This order as to eosta does not inelude the 
respondent Sri Kishen. We diréet that 
there should be no order as against him for 
вовёв, е 


J.P. 


Appeal allowed, 


D 


(1) (1898) 2 Ch. D. 80; 68 L. J. Ch. 429; 80 L.- T, 
783; 47 W. В. 264; 15 T. L. R, 868; 6 Manson 420, 

(2) (1867) 2 Q. B. 523;. S B. & 8. 488; 36 L. J. Q. B. 
286; 16 W. R. 902. 


' Yol. LEVI] 
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ВОВЈТА NARAIN OHOWDHURY e. КОНДА BEHARY MAL. 


OALOUTTA HIGH OOURT. | 
Огт: Rupes Nos, 654 anp 664 A or 1920. 
April 8, 1921, 
Present :— Mr. Justisa Newbould and Mr. 
a Justice Suhrawardy. 
SURJYA NARAIN CHOWDHURY— ' 
Derenpant No. 2—P £riTIONER 
I versus 
KUNJA BEHARY MAL AND OTHERS —- 
PrammTIFES AND KAILAS MANDAL— 


Daranpent No! Il.—OePosrrg Pagries, 
. Civil Procedure Code (Act V of 1908), О, ХЕШ, т. 
1 (w), О. XLVII, т. 1—Order granting review—Appeal 
Jurisdiction of Appellate Court. 


Although Order XLIII, rule 1 (w) of the Code of- 
Civil Procedure allows an appeal against an order 
granting a review, that clause must be read with 
rule 7 of Order XLVII by which the grounds, on 
which an order granting a review can be set aside 
ow appeal, are limited, Unless the facts of a case are 
sufficient to bring the grounds of appeal within those 
limited grounds, an Appellate Court has no juris- 
diction to set aside the order of review on appeal. 
Cp. 909; col. 2.7 


: Rules against the order of the Distrist 
Judge; Bankura, setting aside the order of 
. thé Münsif of Khatra. 


Babas Mohendra Nath Roy, Joti Prosad 
Sdriddhikiriand Panchanon Ghose, for the 
Petitioner. 


Baba Manmatha Nath Mukhorjee, for the 
Opposite Parties. x X Em 


JUDGMENT, 


Roe No, 66-4 or 1920. - 

Thia-Rule is dirested against an order of 
the Distriet Judge of Bankura setting aside an 
order of the Munsif of Khatra granting an 
application for review. One Kenta Mal ob- 
tained a preliminary mortgage: desre3 on 14th 
June 1916 against defendant No, 1, the mort- 
gagor, and defendant No. 2 a subsequent 
transferes who is the petitioner in this Rale, 
Kanta admittedly died on 8th February 
1917. On 18th November 1918 Каша 
Mal's sons applied for a final decrees in 
that mortgage suit. On 21st Dasembar 
1918 they applied for ‘substitution of their 
nanes as plaintiffs ‘in tha plasa of Kauta 
Mal, This applieation was allowed without- 
notie to either defendant and on 25th 
January 1919 а final morügage.desres was 
passed. On 24h February 1919 the defend- 
ant No. 2 applied for а review of that 
wortgage-doires and that application was 


allowed. Then the sons of Kanta Mal 
appealed from that order granting the review. 
That appeal was susssssful and the present 
Rule is dirested against the order passed in 
that appeal. Wedo not think it nesessary 
to gointo the merits of the case. The only 
question that arises in this Rale is whether 
the order of the Distriot Judge was made 
with or without jurisdistion, Although 
Order XLILI, rule 1 (w) allows ап appeal 
against an order granting a review, that 
elause must be read with rulo 7 of Order 
XLVIÍ by whish the grounds, on whish an 
order granting a review san be set aside on 
appeal, ave limited. Wa hold that noless the 
fasta of the osse were sufüsient to bring the 
grounds of appeal within thosa limited 
grounds, the lower Appellate Couré had по 
jurisdistion to set aside the order of review 
on appeal, The learned Distrist Judge has 
held that elause (с) of that Rule is appli- 
sable and the order of review must ba sot 
aside on the ground that the applisation to the 
Munsif for review was made after the ex. 
piration of the period of limitation speeified 
therefor, Bat, as already stated, the appli. 
eation for ‘review was made within ona 
month of the order sought to be reviewed. 
To meet this objection the learned Distriat 
Judge states that although tho order songht 
to be reviewed is. the order granting the 
final deores, it is really ап applieation 
to review the order allowing subatitu- 
tion of the sons of the plaintiff. “We 
think that when, on the fase of it, tha appli. 
sation for revisw was elaarly in time, the 
lower Appellate Court had no juriadistion 
to treat the applisation as if. it were for a 
review ofthe earlier order. By so doing 
it acted withont jurisdietion and its order 
passed on appeal is illegal, We assordingly. 
make this Rule absolute, set aside the order 
eomplained of and restore the order of the 
Mansif dated 219+ Febrhary 1920 allowing 
ihe applisajion for raview, Tha opposita 
pariy will pay the patitioner*his costs, tha 
hearing fes being 3353531 at {ха gold 
mohurs, 
Ruts No. 664.4 or 1920, 

The learned Vakil for the petitioner son. 
«odes that he oan take no objeation to the 
order against whieh the Rule ia diraeted, that 
is to say, the order dismissing the appeal 
against the order of abatement passed by the 
Мапа! on 13h Mareh 1920,. АЦ that is 

e . 


dto 
GOBIND PERSHAD t, EALIAN. 
neséssary to state is that, now that the 
Munif'a order granting the reviaw is restored, 
the order passed on 13th Mareh 1920 
will stand good. In this Rnle we make no 
order as to sosts, 


E. N, t 
Ruls No. 664 made absolute. 


ALLAHABAD HIGH COUBT. 
Secoxp Oivis АрРЕАт, No, 1010 or 1920. 
. ^ A Mareh 27, 1922. 
Present:—Mr, Justice Lindsay. 
GOBIND PERSHAD anp oraer3— 
PLAINTIFFS —A PPRLLANTS 
D versus . 
KALIAN anp OTHERS— DEFENDANTS — 
RESPONDENTS. 


U.P. Land Revenue Act (III of 1901), s, 118— 
Partition--Revenue Court, whether can partition 


ROUSE, 


- A Revenue Court making а partition under the 
provisions of Ohapter VII ofthe U. P. Land Reve- 
nue Act has no jurisdiction to make a division of 
houses by reason of the provisions of section 118 of 
the Act. i hae f 
Therefore я plaintiff basing his title to a portion 
of a house under an order of partition of a Revenue 


Court cannot succeed. 


INDIAN OASES, 


(1998 

Ы \ . 

It appeara to me to be absolutely elear 
thata Revenue Court making a partition 
under the provisions of Chapter VII of the 
Land Revenue Aet has no jurisdiction to 
make a division of houses. That has been 
laid down in а Bench desision of this Court 
reported aa Ashíg Husain v. Muhammad Jan 
(1). A similar ruling has been given in Oudh 
[sce Iqbal Narain v, Suraj Narain (2).] The 
learned Counsel for the appellants has referred 
me to a Fall Beneh ruling of this Court 
reported as Muhammad Sadiq v. Laute 
Ham (3) in which it was laid down that a 
Revenue Court making a partition under the 
Land Revenus Ast has jurisdistion to make 
a division of trees growing uponland. It is 
argued by analogy, that the same powers 
ought to be deemed to exist in the Revenue 
Oourt with respeot to houses. Inthe Fall 
Beneh decision it was very elearly pointed ont 
that with regard to buildings there were 
spesial provisions eontained in the Chapter 
relating to partition and в referense to the 
present Land Revenue Ast also shows that 
those provisions in the earlier Ast have been. 
repeated. "They are to be found in sestion . 
118 of the Ast. No spesial provision is made 
with regard to the division of trees and 
eonsequently it was held by the Fall Baneh 
that tke Revenue Court having authority 
to divide lands had also jurisdistion to 


Seeond appeal against the decree of the» divide the trees standing upon it. I must 


ы 


Distrist Judgé/Farrukhabad, dated the 15th” 
April 1920. Y 

Mr, Gulzart Lal, for the Appellants, 

Mr. A. Sanyal, for the Respondents. 

JUDGMENT.—In my opinion the suit of 
the plaintiffs has been rightly dismissed, 
Тһе suit was to resover possession of в 
portion of a housa said to stand on а plot, No, 
59/1, in the village of Ninawa. 

A referente to paragraph 4 of the plaint 
shows the title on whieh the plaintiffs were 
suing. The allegatibn was that in the eourse 
of & partition sarried out by a Reyenue Ocurt 
and whieh took effeet from the lst of July 
1918, a house standing on old plot No, 52 had 
been divided between the parties, One 
portion of the house was allotted to the 
plaintiffa as No 52/1 and tbe rest' of the 
house was allotted to the other party as 
standing on No, 52/2, The essa for the 
plaintiffs was that subsequent to the desision 
of the partition Court the defendants had 
dispossessed them, ° 


е е 


teke it, therefore, that the law is definitely 
settled and that sonsequently the plaintiffs 
who found their ease upon the partition in 
order to put forward tke title whioh they 
wished to vindieate, are ont of Court. The. 
erder of the partition Court eould not give. 
them a title to the premises in dispute. The 
result is that the appeal is dismissed with 
sosta. ` 
3. Р. 
Appeal dismissed, 


(1) A. W. N. (1900; 116; 22 A, 329; 9 Ind. Dec. 
(м. в.) 1251. : . 
(2) 27 Ind. Cas. 543; 18 О. 0,80; 2 0. L.J, 51, 
(8; 28 А, 281; A. W, N. (1901) 86 (Е, B.). 
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CALCUTTA HIGH COURT. 
Lerreas PATENT ÁPPzAL No, 45 or 1920. 
July 20, 1921. 
Freseni:—Justice Sir Asutosh Mookerjee, K1., 
and Mr. Justise Panton. 
MOKBUL ALI SADAGAR—PusistiFF— 
APPELLANT 
versus 
BASARAT ALI AND oranss—Davanpante— 
RESPONDENTS. 


Bengal Land Revenue Sales Act (XI of 1859), в. эт 
“Settlement,” meaning of —Bajeapti taluk, settlement of. 


The expression "after the time of settlement” in 
section 8] of the Bengal Land Revenue Sales Act 
does not mean “after the time of the Permanent 
Settlenient of 1793." The word "settlement" as 
there used refers. notto the Permanent Settlement 
but to the contract with Government under which 
the estate was held. [p. 912, cols, 1 & 2.] 

In the case of a Bajeapti taluk the contract with 
Government is first made when revenue is assessed 
thereon and it is transformed into a revenue paying 


estate liable to be sold for its arrears, Гр. 912, col. 2. ]. 


Letters Patent Appeal against a decree 
of Mr. Justice Newbould, dated the 10th 
May 1920, in Appeal from Appellate 
Deeree No, 1675 of 1919, against that of 
the Additional Subordinate Judge, Ohitta- 
. gong, dated the 2nd June 1919, affirming 
. that of the Munsif, Fira? Court at Satkania, 
dated: the 19th February 1918. 

‘FAOTS appear from the following judg- 
ment of 


JNswsournp, J.—The plaintiff in this suit. 


slaimed as purehaser of a dar-ialuki right 
to eertain land, his vendor having obtained 
a lease from the purehaser of a  bzjeapti 
taluk at a eale for arrears of revenue. 
He sued the defendant for establishment 


of his title to and resovery of possession of-. 


the land in suit. He obtained a  deoree 
deelaring his dar-taluki right to the land 
in suit; but his prayer for khas possession 
was disallowed.  Plaintiff's ease is that the 
land. in suit was held by the defendant 
Мо, 1 as a raiyat and that he abandoned 


this ratyatt right in favour of the plaintiff ' 


and that sonsequently the plaintiff is 
entitled to khas possession. The findings of 
both the lower Courts are that the defend. 
ant No. 2 had efmam: right to the land 
and that that eimami right was not 
annulled by the revenue sale. 


bat the e¢mamt right was in existence, at 
any rate, in 1937. It is- sontended that 
this. finding is ‘ingufisient and that in order 


{НАЙ CASES, 


] It is found: 
that the bajeapti taluk was areated in 1844, 


911: 


to make the tenure exempted from annul- 
ment under sestion 37 of Aet XI of 1859 
the Court should kave found that this 
etmamt had been in existense from the 
time of the Permanent Settlement. In 
support of this eontention relianes is placed 
on the ease of Nagendra Lal Chowdhury v. 
Nazir Alt (1). It does not appear from 
the findings of the lower | Court whether 
this etmam is sovered, by "the first or the 
sesond of the exseption elasses to sestion 37; 
but the point does not seem to be really 
material If it is eovered by the first 
'exeeption and is an istemrart or mokurrart 
tenure, then, as in the oasa whieh I have 
firat sited, the fasts now founi are suffi. 
sient to justify the presumption that the 
tenure existed from the time of the Per- 
manent Settlement. If, however, the efmamt 
tenure is one whieh has not -been held at 
fixed rent, then the finding that it was in 
existense at the time of the settlement of 
the. baieapit taluk іп ^1844 is suffisient to 
make this exception Applicable. 

This appes] was argued a5 considerable 
length. The other point urged was that 
ihe evidenes did not justify the findings 
of the lower Courts on the fasts, It waa 


. suggested that there had been miseonstrustion 


of dosuments in eoming to these findings; 
but there is no question of eonstrustion of 
documents in this ease. A finding of fast 
based on doeumentary evidenee or an 
inference drawn from dosumentary evidenea 
is as mush binding in sesond appeal ag 
a finding of fnot based on oral evidenes, 

The appeal fails and is dismissad with eoste, 


Baba Narendra Kumar Das, for the 
Appellant. 

Babu Proboih Kumar Das, for the Rs. 
Spondents. 


. JUDGMENT.—This is ап appeal by the 
plaintiff in a suit for ejestment on the 
basis of title aequired by purshase at a 
sale for arrears of revenue held under 
Act ХІ of 1859. The baiegpii taluk pur. 
shased by the plaintiff was made an entire 
estate in 1844, At that' tims the landa 
somprised in the éaluk were subjoet to the 
etmam tenure веб up by  #һә defendante 
whioh, it has been found, "was in existense 
in the year 1837, that is, before the areation 
of the ¢aluk in the year 1844. In these 


' gireumstanses, the question arises whether 


(1) 10 €. Ү, Ж, 608, 
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the plaintiff is entitled to ejeat the defend- 
ants under section 37 of Act XI of 
1859, whieh provides as follows: “The 
purohaser of an entire estate in the per- 
manently settled distriets of Bengal, Bihar 
and Orises, sold under this Ast for the 
recovery of arrears due on ascouut of the 
same, shall asquire the estate free from 
all eneumbrances whish may have been 
imposed upon it after the time of Settle- 
ment and shall be entitled to avoid and 
annul sl] under-tenures and forthwith to 
eject all under-tendnts with the following 
exeeptions:—Firsi, tssemrart or mokurrari 
tenures whieh have been held at a fixed 
rent from the time of the Permanent 
Settlement; secondly, tenures existing at the 
time of Settlement which have not been 
held at a fixed rent: provided always that 
the rents сЁ`впаһ tenures shall be liable 
to enhaneement under any law for the 
time being in forse for the onbaneement 
of the rent of вов) tenures,” On behalf 
of the plaintiff appellant, the argument has 
been put forward tbat -the expression 
“After the time of settlement” means “After 
the time of the Permnént Settlement of 
1793.” In cur opinion, this contention is not 
well-founded. The section taken as э 
whole makes’ it sbundantly clear that a 
distinetion is drawn between the settlement 
of the estate ^whieh is bronght to sale and 
the Permanent Settlement of 1798; The 
two expressions are not identical, This 
was -pointed cut by Mr, Justios Macpherson 


in the ease of Raj Ohunder Chowdhry v. Shaikh- 


Busheer Mahomed (2), where he observed 
as follows: "We think that the Judge is 
wrong in the construction whieh he has. 
pat upon the word ‘settlement’ in the first 
paragraph of seotion 37 
1859. The word as there used refers not to 
the Permarent Settlement:but to the Settle- 
ment whieh took place after resumption by 
Governnfent of the lands previously held 
as lakheraj.: That this is so, 18 evident 
when the whole of the sestion is read 
together ; and where the Permanent Settle- 
ment is referred to, namely, in the first 
of the exeeptions immediately following,- 
the words ‘Permanent Settlement’ are uced.” 
This exposition of tbe law was adopted 
in the, ease of Koowar Singh v. Gour 


(2) 24 W.R. 416. TM 
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of Aet XI of. 


fideo 


Sunder Pershad Singh (3), where it was 
held that the term ‘settlement’ means the 
contract with Government whenever that 
may have been made. In the sase then 
before the Court the original estate had 
been created in 1/93, and had .bsen::sub- 
sequently partitioned under the Partition 
Ast, so that the original entira estate was 
broken up into a number of independent 
estates. It was held that each of these 
now estates was an entire estate sneh as, 
was eontemplated: by Act XI of 1859; and, 
further, that as the partition did not 
alter the amount of revenue payable but 
merely apportioned that amount, eash frag. 
ment of the original estate must be deemed 
to hava been ereated а permanently. settled 
estate in 1793, that: ів, when the eontraet 
with Governmént ‘was first made. See also, 
Татазћа Bibi y. Ashutosh Dhur (4). In the. 
oase before us, there is no room for doubt or. 
dispute that the sontraet with Government 
in respest of the ba eapti taluk waa first 
made in 1844, when revenue was assessed 
thereon and it was transformed. into a 
revenue paying estate liable to be sold for 
its arrears, This view isreally not opposed 
ta .the deeision in “Nagendra Lal Chowdhury 
v. Nazir АИ (1), We hold aasordingly. 
that the view tekən by Mr. Justise New. 
bould as to the sonstrustion of ssotion 37 
of Aot XI of 1859 is sorreat. Я 

If this interpretation bs adopted, ‘the 
plaintiff eannot possibly suoeeed, No doubt, 
the insidenta of an eimam: tenure, whish were 
investigated by this Court in Jogesh Chandra 
Roy v. Makbul Ali (5), have not been deter- ~ 
mined by the lower Appellate Court, and. 
it has not been found whether the e/mam 
set up'by the defendants .is ocvered by 
the first er the sesond of the exceptions. 
to section 37; but this is immaterial; If 
it is eovered. by the first exeeption and 
is an tstimrart or mokurrart tenure, then,as in 
the case of Nogendra Lal Ohowdhury v.. 
Nazir AW (1) the facts found тоша justify . 
&. presumption that the tenure existed at. 
the time of the Permanent Settlement. On 
the other band, if the e/mam ie one whish 
has not been held аё fixed rent, then the 
finding that it was in existence at the time 
сЕ the original settlement of the  bajeapíc 
` (3) 24 C. 887; 12 Ind, Dec. (к, в.) 1260, 

(4) 4 €. W, М. 518, 
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talug in’ 1844 is sufficient to make the 
seaond sxeeption applisable. In either view, 
the interest of the defendants eannot be 
annulled by the plaintiff and the suit has 
been rightly dismisesd. The appeal is 
dismissed with eosta, 
5% 


Appeal dismissed, 


et 


LAHORE HIGH COURT. 
Lerrars Parent APPEAL No. 103 or 1920, 
Ostober 8, 1920. 
` Pressnt : ~Mr, Jaatiao Laslie Jones and 
Mr. Justise Wilberforce. 


PADAM NATH —Deranpant —APPELLANT | 


versus 
KANSHI RAM—Poainties —Rz3P05DENT. 
Custom —Alienation—Appointed heir, right of, to 
challenge — Appointed heir also remote coblateral— 
Rights as against nearer collateral, 


An appointed heir ав such has no locus slandi to, 


impeach an alienation of ancestral land. Where, 
however, he ig ’alsd a collateral, he not only can 
impeach the alienation but, by‘reason of the appoint- 
ment in his favour, is entitled to possession even in 
preference to others who are near collaterals. 

Letters Patent Appeal against a deeree 
of Mr. Justise Ssott.Smitb, passed ou the. 
lith May 1920 in Civil Appeal No. 2478 of 
1919, affirming that of the Distriot Judge, 
Hoshiarpur, dated the 4th Jaly 1919, 
i Lala Mehr Ohand Mahajan, for the Appel. 
ant. 

Lala Madan Gopal, for the Respondent, 

JUDGMENT.—The plaintiff in this ease 
sued for possession of land alienated by 
Shib Dial who had appointed the plaintiff 
вя his heir before the alienation took-plase, 
Tha plaintiff. atated that the land was 
aneestral and that the sale was without 
legal necessity and the first point was found 
in his favour and the suit was desreed in 
part. Тһе defendant-alienee appealed to 
the Distriot Judge who upheld the finding. 
A seeond appeal was preferred to this Court 
and the main pointsraised were that the 
land was not ancestral, and that anyhow. 
the plaictifi ва the appointed heir sould 
not question the astions of Shib Dial. The 
learned Judge dismissed the appeal holding. 
the land to be ancestral but not deciding 
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apesifieally the question whetber the plaintiff 
eould susseed in his suit merely as the app^int. 
ed heir of the alienor, Against this deol- 
sion an sppeal under alense 10 of the 
Letters Patent has been filed, and the only 
ground seriously argued before ug is that 
the plaintiff did not sue as a oollateral 
and that he had no locus standi to sue mere: 
ly ав an appointed heir. "We agree with tha 
latter contention and alao find that plaintiffs 
locus stand? as а seollater&l was not elearly 
raised in the Trial Oourt or in the 
Appellate Courts, We find, however, 
that the plaintiff is undoubtedly a oollateral, 
though somewhat remote, of the alienor, 
and we  sonsider that we are right in 
thinking that the lower Courts interpreted 
the meaning of the witnesses on the point 
to be that the land alienated was the anoes- 
tral land of the plaintiff ав а wollnteral of 
Shib Dial. We may also notise that in the 
plaiat a referense is made to the Will in 
the plaintiff'8 favour in whieh he is referred 
to as а sollateral. The point, therefore, 
thongh not sposifioally raised, was before 
the lower Courts and eoald: have been adjudi- 
eated upon by them. 

Itis urged before us that even if the land 
is aneestral qua the plaintiff and the alienor 
and if he isa remote sollateral, he still had 


mo locus standi to suo in the presenee of 


many nearer reversioners even if he is also an 
We do not agres that this 


privoiple applies to the present case. The 


right of a-reversioner to obtain a deslaratory 


desree in the ease of an alienation of anses- 
tral property Бу a male proprietor depends, 
firstly, on his vested rights in the property 
alienated, and sesondly, on the probability 
of the inheritanse thereof opening in his 
favour.. In the present ease whieh is one 
for possession, the plaintiff has vestéd rights 
and by the appointment, in*his favour ia 
entitled to possession before others though 
nearer eollaterals. 

The other grounds of appeal wora not 
pressed seriously and we dismiss the appeal, 


N. H. 
Appeal dismissed, 


et 
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RAM RATAN MANDAL ©, RILMONI CHOWDHURY, 
CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decesz No. 2214 
cF 1919, 
January 13, 1922, 
Present :—Justiees Sir N. R, Ohatterjes, KT., 
and Mr. Justies Panton. 
` RAM RATAN MANDAL AND OTHEBS— ` 
PIAINTIFFS— APPELLANTS 
| versus 
. NILMONI CHOWDHURY PRrorreTog 
oF tHE Firm CHOWDHURY axp 
COMPANY anp тнк CENTRAL 
NEDIA COAL COMPANY LIMITED 
THROLG. TPEIR AGKATS MEBBRS, 
LINTON MILLER Тамітвр ; анр 
Messes, MOLE WORTH дахр COMPANY 
ADDED a8 PARTY RxsPONDEXT— 
— DEFENDANTS- Rz&PONDENTS, 
‚ Limitation Act (IX of 1908), Sch. I, Art. 142— 
Possession, suit lor—JProperty not incapable of acis 
of possession- Presumption о] possession following title 


Adverse possession—Appellate Court, duty of, before 
reversing decision of Trial Court, 


` Where in 4 snit for recovery of possession on & 
‘declaration of title the plaintiff asserts that the 
Jand is capable of possession and adduces. evidence 
of definite acts of ownership, he must fail unless he 
proves possession within 12 years even assuming 
that the title is with him and he cannot rely upon 
the presumption that possession follows title. [p. 
915, col. 1. 

An Appellate Court should not reverse the decision 

of the Irial Court only on consideration of some of 
‘the grounds upon which the decision of that Court 
‘is ‘based. [р, 914, col, 2,7 


Appeal against a desree of the Subcr. 
dinate Judge, First Court, Burdwan, dated the 
‘2nd August 1919, reversing that of the Addi- 
tional Munsif, Asansole, dated the 20th of 
"May 1918, 


FACTS appear from the judgment, 


` Babu Eam "Ohandra Majumdar (with him 
"Babu Bankim Ohandra Mookerjee), for the 
_Appellsht.—The suit waa for reoovery of 
‘possession опе declaration of title. The 
Munsif ‘decreed the suit after an elaborate 
diseussion of the whole of the evidenee cn 
the resord, But the lower Appellate Court in 
reversing the Mansif’s decision has not taken 
into sonsideration all the grounds ороп 
whish the Trial Court’s desision was based. 
In desjing with tbe question of limitation 
the lower Appellate Court should hava taken 
into soneideration the faet that the lands in 


. * 
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snit were waste lands. So the plaintiffs - 
should have been given the benefit of the 
presumption that in the ease of such lands 
possession follows title, The learned Sub- 
ordinate Jndge has not also some to avy 
eleer finding on the question whether tha: 
plaintiffs" got into possession again before 
their title was extinguished by the adverse 
possession of the defendants. 


Babu Mohendra Nath Ray (with him 
Babus D. N. Ohakravarty, Jatindra Mohan 
Mooberjee and Mr. J. Ww. Ohippendaie), for 
the Respondent.—It is not nesessary thatan - 
Appellate Court should serutiniza every bit 
ofevidense. Jt is suffisient for it to state the 
general grounds of its decision and the 
reasons for its sonelusion as to the truth or 
otherwise of the party's ease. The question 
of title having -been found against the plaint- 
iffa, the desision on the question of limita- 
tion is olear]y immaterial, 

Babu Ramchandra Majumdar replied. 


JUDGMENT.—This appesl arises ont of 
a suit for resovery of possession of the dise 
puted land on deelaration of the plaintiffs’ 
title to the same. 

The Court of first insianee  deereed the 
suit, butthat desree was set aside by the: 
lower Appellate Court whioh dismisred the 
suit. The plaintiffs have appealed to tbis 
Court. 


The Court of Appeal below TM desided 
both the questions of title and limitation 
against the plaintifis, but we think that it 
has not dealt withthe ease properly. With 
regard to the question of title, the learned 
Subordinate Judge observes " the Munsif has 
‘atated many things i in his judgment regarding 
title and possession in гөвревё of the lands, 
but most of his observations sre based upon 
surmises ". He does поё state, however, what : 
they are. The Munsif elaborately dissussed 
the evidense as to title, The learned Sub- 
ordinate Judge refers to oertain dosumenta 
but appears to have eonsidered only some 
of the grounds upon whieh the Munsif based 
his desision, The judgment із one of reversal, 
and we do not think that he has dealt with 
the question satisfactorily. 

As regardsthe question of limitation, tha 
Court of Appeal below has held that the 
plaintiffs had failed to prove - possession within’ 


C 
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twelye years. That would ordinarily be 
sufficient to dispose of the ease, as it falla 
under Article 149 of the Limitation Act, 
and the plaintiffs must fail unless they prove 
-possession within twelve years, even assum- 
ing that the title is with them. [t is eontended 
that if the plaintiffs have got title and the 
landa are waste, there was a presumption 
that possession follows title. Ваё ће plaint- 
iffs asserted that the land waa aapable 
of possession and addueed evidence of de- 
finite aats of ownership, In these oir- 
sumatanses, the plaintiffs sannot rely 
upon any presumption (assuming that they 
have title) and if the evidenes addused is 
not aeteoted, the suit must^be dismissed 
on the groand of limitation, It appsars 
‘thst both parties aidasad evidensa of 
definite asts of ownership having been 
exersised upon the land. The’ Munsif held 
that Ails were raised by the Krishans of the 
"plaintiffs and that they also oultivated ts? 
and kali on the disputed land for some 
years, ,The defendants also adduced evidence 
of possession. The learned Subordinate 
Judge, however, says that the lands are 
admittedly danga. 

The plaintiffs alleged tat their lessors 
were in possession through a tenant Bipin 
Napit., The learned Sabordinate Judge in 
the earlier portion of bis judgment ssems 
to have disbalieved the allegation, Нз saya 
“The lease of this Bipin Napié ia nob pro- 
“ооой. The defendants’ ease is that Bipin 
was turned out by Lukhi Narayan.’ This 
Lukhi Narayan was the vendor of the defend- 
ants, If Bipin held the land аз tanant 
before the settlement with the plaintiffs 
whieh took placa in 1901, and if Bipin 
was dispossessed by.the defendants’ vendor, 
there sould not be any santinuanse of posses- 
sion of the plaintiffs’ lessors or of the plaintiffs 
even if they had title, unless they snbss- 
quently resovered possession within 12 yeara 
of the.suit,.and the вазе might have baen- 
disposed of on this ground salons. Bat the 
learned Sabordinate Judge saya—'"The 
evidensa on .the resord shows that both 
parties hava been trying to oust eash other 
of possession sinsa: a number of yaars.” 
This implies that tha plaintiffs gos into 
possession at .any rate . ones, bssause 
there san bs no question of ousting un- 
less a party is in possession, And if that 
ja во, the more fact that. Bipin was ousted. 
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would not be aonolusive : basause if, befora 
Lukhi Narayan or the defendants had aegair: 
eda title by adverse possession for twelve 
years after ousting Bipin, the plaintiffs again 
got into possession within twelve years bafors 
suit,and if they were the rightfal owners, 
their elaim would not be barred by limitation. 
The findings of the Conrt of Appsal below 
on the point are, therefore, not віват, 

In these sirsumstancer, we think that 
the ease should go bask to the lower Appel. 
late Court in order that the appeal may ba 
re heard and ‘disposed of assordiug to law. 
Оовёв to abide the result, 

3. P. & и, Н. 

| Oase sent back, 


ALLAHABAD HIGH OOURT, 
Seconp Civit Apezat No, 805 or 1920. 
Mareh 24, 1922, 

Present :—Mr. Jnetise Lindsay and 
Mr. Justiee Stuart, 

Musammat JHAMOLA KUNWAR — 
PrAINTIFF— ÀÁPPRLDANT 
versut 
Thakur HANWANT SINGH дир origss —. 
DEFENDANTS— HR zSPOXDENFS. 

Agra Tenancy Act (IL of 1901), ss. 199, 201—Res 
judicata —Proprietary title, question of, determination: 
by, Revenue Court, 


Ordinarily the Rent -Courts in the Agra Proviuce’ 
have no jurisdiction to determine questions of title, 
but, under the provisions of.sectiona 199 and 23L 
ofthe Agra Tenancy Act, special jurisdiction has. 
baen conferred upon Rent Courts by virtues of which 
they are empowered, in given circumstancas, to 
decide questions of title. Гр 917, col 2.4 . 

The decision of a Rent Court under section 199 
as well as under section 201 gf the Agra Tenancy. 
Act in the exercise of its jarisdiction to desde «a 
question of title is vesjudicata вой prevents the 
trialin a subsequent suit in a Civil Court of any 
issue ralating to the same proprietary right. [р, 917, ` 
col, 2.] И 

Sacond appeal against a desres of the 
Additional Distrist Judge, Allahabad, datei 
the 3rd Marah 1920. 7 

. Mr. Qulzıri Lil, for the АрраПепі, 1 

Messrs. Huribans Sahat, М. L, 84211, 
I. B. Вапвтјег, Badri Narainand Yatish Oban. 
dra, Roy, fov tha Reapondenta, А 
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JUDGMENT.—These are oross-anpeala 
agaipst a dearee of the Additional Jadge of 
Allahabad. We have heard Oounsel at 
length in both oases and have some to the 
eonslusion that the deaision of the Court 
below should be maintained and that both 
appeals should be dismiesed. 


The dispute between the parties relates to 
ап ares of 27 bighas and 8 biswas which is 
situated in a village salled Маплу Ghosia, 
Mahal Turab Ali. The suit, whish was filed 
by Musammat Jhamola Kunwar, plaintiff, was 
. filed in eonsequense of sertain directions 
given by & Revenue Court in whieh an appli. 
cation for partition of this village had been 
filed by Thakur Hanwant Singh and Tha&ur 
Ragharaj Singh. 

The fasts of the sase are somewhat somp» 
lieated, but the following statement of them 
will show the point whioh arises for deoi- 
sion :— 

In this village there are three sets 
of eo-shares. Hanwant Singh and Raghuraj 
Singh between them owned a 4-annas share, 
Formerly one Talaiyar and his wife Siddan 
Bibi owned а 6-annas share воі Mohammad 
Jabal and his wife, Champa Bibi, another б. 
annas share. 

It is found that in or abont the year 1887 
the eo-sharers in these villages, in order to 
avoid suits against eash other for profite, 
-agreed to an allotment of certain lands which 
the во sharers were to hold in their own 
occupation., They were under this arrange- 
ment, to treat rents reesived from these areas 
so allotted as representing their share of the 
profits in the village. 

Under this arrangement Hanwant Singh 
and Raghtraj Singh or their predecessors 
were allotted an area of 18 bigkas and 5 bis. 
was аз owners of a 4 annas share. 

It is ап admitted faet that the 27 bighas 
and 8 biswas, now ёп dispute, were allotted 
undef the same arrangement to Talaiyar and 
his wife, Siddan Bibi, as owners of a 6 annas 
share, 

In the year 1896 the 6 annas share belong- 
ing to Talaiyar and his wife, Siddan Bibi, was 
sold ‘by ausiion and was bought by one 
Kalyan Oband who was the father-in-law 
of the present plaintif, Musammat Jhamola 
-Kuņġwar, 

The result-of this auotion-sale was that the 
pwners of this 6 annas share besame ez-pro- 
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prietary tenants of the 27 bighas and 8 biswas 
now in dispute, 

After the share had baen sold, Ahmad Yar, 
acn of Talaiyar and Siddan Bibi, made а 
mortgage, with possession of the plots 
makiog up the 27 bighaz and 8 biswas, This 
mortgage was made in favour of Hanwant 
Singh and the father of Raghuraj Singh, and 
in the mortgage-deed the property mortgaged 
was dessribsd as tho sx-proprietary holding 
of the mortgagors, 

As the result of these transaetions, it must 
be taken that Kalyan Ohand beoime the 
owner of the 6 anuas share whish had former- 
ly belonged to Talaiyar and his wife. Ahmad 
and Musammat Siddan Bibi beaame the 
ex-proprietors of the 97 bighas 8 biswas and 
Han vant Singh and the father of Raghuraj 
Singh bseame the mortgagees of the ex- 
proprietary holding of Ahmad Yar and 
Siddan Bibi. 

After this mortgage of the ex-propriatary 
holding was made, Sumer Chand, son of 
Kalyan Chan?, as the purshaser of a 6-10nss 
share of Talaiyar and his wife, brought a 
suit to ejest th» mortgagee: This suit 
was dismissod. 16 was heli in that litigation 
that the 27 bighfs and s biswas in disputa 
were the sir lands of Ahmad Yar aud Siddau 
Bibi aud that eonseqnently Samar Ohand was 
not entitlad to get possession. This matter 
was desided by a двогве of the District Judge 
passed in the year 1599. 

Somer Chand being defeated in his suit for 
possession made an applieation to the Rant 
Uourts for assessment of rent on these 
sir lands as against Ahmed Yar. The 
result of this was that rent was assessed and 
sonsequently ‘Sumer Chand: and Ahmad 
Yar stood thereafter qui these sir landa in 
the relation of landlord and tenant, 

In the year 1902 Hanwant. Singh and 
the father of Raghuraj Singh brought a 
anit against Sumer Chand for profits arising 
ont of these lands measuring 27 bighas and 
and 8 biswas. 

At the time this svit was bro1ght, the 
position of Hanwant and the father of 
Raghuraj was this : — 

(1) They wara the owners of а deannas 
share in the village. 

(2) Taey had bought a 3.annas 4. pies 
shara out of the remaining 12-annay share 
in tha villaga апі they тэга la:s383 of a 1. 
аппа 7.pios share ont of this 12-annas. shara, 
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This share belonged to Alim-un:Niaaa who 
had defaulted in payment of revenue, Her 
share was madeover in form to Hanwant 
and the father of Raghuraj, 

_ In the-suit which Hanwant and the father 
of Raghnraj brought for profits they alaimed 
as being eo-owners in the 12-annas share. 
Obviously they could bring no slaim for pro- 
fita regarding their 4-annas share, for that 
elaim was barred under the arrangement 
which had bsen some to between the parties 
in the year 1857. We have already observed 
-that, under this latter arrangement, Hanwant 
Singh and the predesessor of Raghuraj were 
in possession of 18 bighas 5 biswas of str 
land, ` 

Thia suit for profits was ultimately desided 
by Mr. Rastomji, the Distrieí Judge. He 
waa of opinion that the plaiatiffa in that suit 
were not entitled to any sbare of the profits 
arising out of this area. of 27 bighas and 8 
biswas, The Judge was of opinion that 
Khalil, whose share had been purshased by 
Hanwant and Raghuraj, and Musammat 
Alim un Niasa whose share was held by them 
in farm bad lost all right to elaim a share in 
the profits of this area. А 

Та the year 1905 Sumer Ohand, the воп. of 
‘Kalyan Ohand, brought a suit-for ejeatment 
of Hanwant Singh and Rahguraj Singh as 
morigagees of this ex-proprietary holding of 
27 bigtas 8 biswas. That suit was based 
upon an allegation that the ax-proprietor, 
Ahmad Yar, had relinquished his exproprie. 
tary hcliing. This suit, howevér, failed. 

In the year 1910 in exocution of a desree 
Чот arrenra of rent Musam mat Jbamola Kunwar 
who had  susseeded ‘her hnsband, Sumer 
.Ohand, ejested Ambad Yar, the ex-proprie- 
tor, and hia-mortgszees Hanwant Singh and 
Haghuraj Singh. The result of these: pra- 
seedings was that the ex-proprietary tenanay 
-eame to an end andthe plaintiff Jhamola 
Kunwar got possession of the 27 brghas 
‚апа 8 biswas. 

We come now to the year 1913. Jn this 
year Hanwant and Raghuraj again brought a 
suit against Sumer Chand for profits. Mr. 
.Daniele, the Distriet Judge, befora whom the 
. gage came in appeal, dismissed the suit, bold. 

"ing that the previous deeision of Mr. Has. 
tomji was res -udicata, 

In the present suit whieh has been brought 
by Musanmoét Jhamola Kanwar for а de. 
wglaration:fhat .sbe is tha ,sole..owner ‚һу 
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adverse possession of this area of 27 bighas 
and З biswas, it has been held by the legrned 
Judge of the Oourt below that by reason of 
the desision of Mr. Rustomji whieh was 
assented as res judicata by Mr. Daniels 
the defendants Hinwant Singh and Raghu- 
raj Singh ara not entitled to put forward 
any elaim to a ahare as proprietors of 
this area of 27 bighas 8 biswas so far as 
they purport tohold а share in the 12. 
annas share other than the 4 annas share, 
whieh originally belonged to them, 

In tbe:appsals now before ua the argu- 
ment has beer taken thatthe desision of 
the learnei Additional Judge is erroneous, 
and that the question of title of Hanwant 
Singh and Raghuraj Singh to a share 
in the 27 b'ghas 8 biswas із not ree iudicata, 

In our opinion the deeision of the Court 
below is perfestly sorreet. Ordinarily the 
Rent Ооп in this Provinee have по 
jorisdistion to determine questions of title 
but under the provisions of sestions 193 
and 201 of the Agra Tenaney Act, spesial 
jurisdietion has been sonferred upon Rent 
Oonrts in virtue of whish they are em- 
powered, in given sirsumstanoas, fo deside 
questions of title. 

It has been repeatedly held by this Court 
that the desision of «a Rant Oourt 
under sestion 199 in the exarsise of ita 
jurisdistion to deside a question of title is 
res judtczta and will prevent the trial in a 
sabrequedt suit in Civil Oouri of any issue 
relating to the same proprietary right. 

As pointed out by the learned Juige in 
the Court below, the ralings to this effest 
have been given with referenes to the 
language of ssetion 192, but on the same 
prinsiples the same view of the law must 


: ba taken with regard to proesedings under 


seation 201 in eases where under that 
sestion the Rant Court is givón authority 
to decida questions of title. 

Seetion 201 laya down that if ine any 
suit  institfted under the provisions of 
Chapter XI of the Ast the plaintiff is 
not recorded se having doy proprietary 
right entitling him to institute sush suits 
and the defendant pleads that the plaintiff 
has not.sush properietary right, the Court 
shall prossed mutatis mutandis as direeted 
in sestion 199,  Sub.sastion 3 of this sestion 
lays down that if the plaintiff is rseqrded 
as having sueh proprietary right, the Court 


ble 
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shall: presume that ke has~ if, 
nothing in the sub-sestion shall aifest the 
right of any person to establish by suit 
jn the Civil Court that. the plaintiff has 
not sush proprietary right. 

Tt follows from the terms of this вваііов, 
‘therefore, that if the plaintiff in а suit 
for profits, whieh in a suit under the pro- 
visions of Chapter XI of the Ast, is re- 
eorded as having the proprietary right, the 
Rent Oourt must presume that he has got 
that right and deeree the suit. The deei- 
sion of the Rent Court, however, in these 
éireumstanees does not bar the defendant 
in the suit from going to a Civil Court 
and obtaining a deslaration regardirg his 
proprietary title, 

In the other ease provided for by this 
gestion, that is to say, where the plaintiff 
ів not reeorded as having a proprietary right, 
the Rent Court is given tke option of 
following one or other of the sourses laid 
down in sestion 199, that is to say, the 
Rent Court may direst the plaintiff to go 
to a Civil Court within а given period 
and sue for deelaration of his title or it 
inay, if it so shoses, try the issue itself, 
and when it eleats to pursue the latter 
sourse, the Rent Oourt is deemed to be 
a Civil Oourt eompetent to try this issue of 
proprietary right and its prosedure is to 
be regulated in aseordanee with the pro- 
visions of the Code of Civil Procedure, 

In the litigation in the year 1902 whish 
was terminated by the desree of Mr, 
‘Kustomji, the Distriet Judge, it appears 
to us that tbe Rent Court exersissd its 
wight of trying the issue regarding the 
proprietary title. So far as we are able 
to aseertain from the judgment (and that 
is the only dosument whioh is before us), 
the case was.a ease in whioh the рапа 
-there were *not resorded as having pro« 
prietary right entitling them to institute 
the suit. We gather from what ia set ont 
in Mr. Rugtomji's judgment ¢hat at that 
time thie area of 27 bighas and 8 biswas 
was reeorded in the name of Ahmed Yar 
who was deseribed as the ex-proprietor of 
the lands in question, 

Later on în 1913 when Hanwent and 
Raghuraj again attempted io sue for pro. 
fits, this deoision of Mr, Rustomji's wa« 
helg to be ree :«udtcate, and we think 
arightly $09, 
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‘It follows from all this that we ` mnst 
held that in-the present suit the learned 
Judge of the Court below was right im 
ввуїпд that the elaim of Hanwant Singh 
and Raghuraj Singh to a share of these 
27 bighos and’ 8 biswas is untenable to 
the extent that they represent the share 
of Khalil whieh they purchased in the 12- 
annas share whieh ‘wes ontside their 
own share of 4-annas, In the eoneluding por- 
tion of his judgment the learned Judge 
states the position very slearly. He holds 
that in so far as Hanwant and Raghuraj 
elaimed to represent by purehase the share 
of Khalil, and in so far as they represent 
Alim-un- Nissa as lessees, they are estopped 
from maintaining now that they have any 
interest as eo-sharere, left in the property 
in suit. The learned Judge, however, has 
made it clear that so far as their original 
4 &nnas share is вопвегпей, they are not 
so estopp:d, 


The Oross- Appeal No, 805 of 1920 appears 
to us to have no foree, The eontention in this 
appeal appears to be that inasmush as the 
question of title to the 27 bighas and 8 
biswas bas been® held by the lower Court 
to be res judícitu between the parties, thé 
position is that Musammai Jhamola Kunwar 
is entitled to the exelusive right over this 
area, and that in making the partition of 
this village:she is entitled to keep this 
area in addition to the share .whieh would 
be allotted to her in proportion to the 
interest whieh sha holds in the village. 
In our opinion that sontention sannot te 
maintained for tbe reasons we have stated , 
above. The desision whieh is ves judicata 


between the parties is a deeision only as 
-against 


Hanwant Singh and Raghuraj 
to the extent to whieh they represent tle 
shares of Khalil and Alim un Nissa, There 
is nothing in the previous litigation between 
the parties whieh would prevent Hanwant 
and Raghuraj from elaiming in the partiticn 
that they were entitled to their full share 
of tke villaga lands in proportion to their 
original share of 4-annas whieh they have 
had all along. у 
Ав regards Alim un Nista, the learned 


. Judge bas rightly held that no question of 


тев ;udicata ean arise as against her. She 
was no раму to the suit whish was decided 


.by Mr, Rustomji, and as the learned Judge 
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properly observes, a lessor does поё slaim 
under hia lessee, 

The result of all this is that we find the 
decision of the lower Appellate Court to be 
perfeetly eorreat, We dismiss both the appeals 
with eosts in eash ease to the respondenta 
on the higher seale, In Second Appeal 
No. 205 separate seta of sosts will be awarded 
to (1) Hanwant Singh and Raghuraj Singh 
and (2) Ataullah, defendant-respondent. 
Оовёв in this Court will inslude fees on the 
higher seale, if any. 

Ј, Р, 

Appeals dismissed, 


LAHORE HIGH COURT. 
Szcosp Civit Arrear No, 1689 or 1916, 
November 25, 1220. 

Present : —Mr. Justiee Shadi Lal, Ohief Justiee 
and Mr, Justies Iseslie- Jones, 

_, Musammat TOTI AND ANOTBER— DEFENDANTS 

— APPELLANTS 
versus 


MALU K A —Praintive—Respox pent, 
Punjab Tenancy Act (XVI of 1887), s. 59—Succes- 
‘sion to occwpancy tenancy, how governed, 


Succession fo an occupancy tenancy is governed 
not by Customary Law but by the provisions of 
section 59 of the Tenancy Act, and unless a 
plaintiff can prove that the land was occupied by the 
common ancestor, he has по locus standi to contest 
an alienation by the widow of an occupancy tenant, 
because he is not her heir and is in no better position 
than any stranger, eves though he may be a collate- 
ral of her deceased husband; so far as he is concerned, 
the consent or otherwise of the landlords is 
immaterial. 

Seeond appeal from а deeree of the 
.Distrist Judge, Gurdaspur, dated the 28th 
April 1919, reversing that of the Senior 

. Subordinate Judge, Gurdaspur, dated the 
90th January 1916. 

Mr. Badri Nath Kapur, for the Appel- 
lants. 

Bakhshi Tek Ohand, for the Respondent. 

JUDGMENT, —Musammat Toti,who inherit- 


. ed an ossupansy tenaney from her husband, ` 


К Kirpa, gifted the property to her illegitimate 
ss9n, Amar Singh, who obtained a mutation, 
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The present anit waa instituted by one 
Maluka who alleged that he was a eollateral 
of Kirpa desesnded from в вот топ aneestar 
who ossnpied the land and, therefore, 
alaimed a deolaration that the alienation by 
Musimmat Toti should not affest his rever: 
sionary rights after her death. 

The First Court dismissed the suit on the 
ground that the plaintiff had failed to 
prove that the property in suit was osaupied 
by the eommon aneesstor of himsolf and 
Kirpa. 

The plaintiff appealed ќо the Uistrist 
Judge who held that the plaintiff was a 
eollateral of Kirpa and without soming to 
any finding on the question whether the 
land was oesupied by the eommon ansestar— 
a point, which in ‘his opinion, did not 
arise—deereed the elaim on the ground 
that Musammat Toti having only a limited 
estate aould not alienate exsept for noesessity 
unless she obtained the consent of all the 
landlords. 

Musammat Toti and her son have now 
preferred a sesond appeal to this Court, 
The Distriet Judge apparently failed to 
understand that sussession to an oesupansy 
tenaney is governed not by Onstomary Law 
but by the provisions of sestion 59 of the 
Tenansy Ast, and: that unless the plaintiff 
san prove that the land was osoupied by 
the sommon апеевіог, he has no locus standi 
to eontesí an alienation by the widow of 
an osenpaney tenant, beaaase he is not her 
heir and is in no better position than any 
stranger, even though he may be a eollaterel 
of her deseased husband; so far as he is eon- 
eerned, the consent or other rise of the landlords 
is immaterial, 

We allow the appeal, and as the Distriot 
Judge has some to-no finding on the quea- 
tion whether the sommon angestor ossupied 
the land, remand the oase under Order XLI, 
rule 23, Civil Prosadase Code, to the Distrist 
Judge for disposal assording to lav. Costs 
will be softs in the sange, ө 

Ү.С A, 

"Appeal allowed: 
Oase remanded, 
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ALLAHABAD HIGH COURT. 
First Аврат From Овран No. 196 or 1921, 
March 21, 1922. 

Present :— Mr. Justise Walsh and 
Mr Justice Ryves. 

SHANKER LAL AND ANOTHER—DEFENDANTS 
— APPELLANTS 
versus 

MOHAMMAD AMIN AND OTHERA— 


Prat EFS— ReRPONDUEMTS. 
. Civil Procedure Code (Act V of 1908), s. 1C5— 
Interlocutory order— Appeal dismissed — Decree, appeal 
jrom—Interlocutory order, when can be questioned, 


Where there is some unappealable interlocutory 
order, its irregularity or any defect in it, may be 
raised when the deo:ee is appealed from, so far as 
it affects the decision of the case, although an 
appeal from the order has been dismissed on the 
ground that no appeal lay from it. [p. 920, col, 2.] 


‘First appeal from an order of the Ворог: 
dinate Judge, Meerut. 

Mr. Kailash Ohandra Mital, for the Appel- 
lants. 

Mr, Hamid Hasan, for the Respondents, 

JUDGMENT.. 

Warsa, J.—This is an appeal from an 
order of remand. The suit is brought by 
sertain alleged minors through the guardian- 
ship of their mother in an effort to 
redeem property whieh has been already sold 
over their heads as the result of a deeree 
for sale obtained in a suit by the mort- 
gagee against their father, the original 
mortgagor. It has the aspeats of being a 
proceeding of a somewhat sue piéious sharaoter, 
but nonetheless these suspieions haveto be 
eonÉrmed and rot inferred, In some respeots 
the attempt whieh they have made resem. 
. bles the ease referred to in the judgment 
of the Court below, namely, Ganpat Lal v. 
Bindbasini Frashad Narayan Singh (1), where 
the Privy Oouneil pointed ont that after 
tha sale has taken plase, (they are speaking 
of a mortgage), the owner holds as pur- 
shaser and ів entitled, to raise all the defenses 
belongimg to him as susb, and unless the 
elaim to set agide the sale is madein a 
properly sonstitnted astion and properly 
raised in suitable’ pleadings in that astion, 
the Oonrt eannot interfere with the posses. 
sion giver to him by bis purshase. The plaint- 
iffs, finding that'the mortgagee had purehased, 


applied to the Trial Court, before the hearing, | 


wa 56 Ind. Cas, 274; 18 A. L. J. 555; (1920) M, W, 
N. 8829 12 L. W. 59, 47 I. A. 091: 39 M, L.J. (8: 8 0, 


. 2 (P. О., 103; 24 О, W, N, 954; 28 M, L. T. 880;. XA | 
; a ; , of seotion t5, means angthing. more 
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for liberty to anend their aba -af 
to shallenge the sale, very mueh oo the 
lires of their Lordships’ opinion wbieh I 
have just quoted, The First Court refored 
leave to amend, There was an appeal from 
that order, and, as the order was: unappeal- 
able, the appeal was not unnaturally dis: 
missed. One of the.points-urged upon us 
by the appellants is that the question of 
amendment has been .sonelnded by that 
unsuessessful appeal, We do not agree with 
that. We think it is one of those eases 
whieh seetion 105 provides for, namely, where 
there is some unappealable  interlosuto: y 
order, its irregularity or any defast in it, 
may be raised when the deeres is appealed 
from, so far as it affeets the decision of 
the sase, There is no doubt that the 
refusal to amend  affested the desision of 
the plaintiffs ease by shutting them out 
from the alternative elsim whieh the Privy 
Counsil has pointed out is really a sondition 
preeedent. We entirely agree with the 
general observations of the lower Appellate 
Court in referenee to the refusal to amend. 
Whatever the merits of the sase may be, which 
is songht to be made ont, itis just ove of 
{һоге sases in whisk the Court ought to allow 
amendment, if it із satisfied that the appliea- 
tion is made bona fide, As the lower Appellate 
Court says, it would not sl:er the nature 
of the suit, to use а somewhat popular 
but vague expression, besause the original 
prayer and the "amended prayer stand 


‘together’ and ons leads: to the other aad 


the new prayer world be в new and 
additional elaim, but not an irconsietent 
one. The order fcr.remand was, therefore, 
right. We would further point ont that 


-it still remains to be desided whether the 


sale ought to ke :et aside. That derends 
on two questions. First, whether the minors 
are reaily the persons who ought to .have 
been  impleaded af all Their olaim to 
bave been imyleaded arises out of a deed 
of wakf subsequent in date to the mort. 
gage deed of which the. mortgagees apparent- 
ly were not in the least aware. Ав is 
pointed ont in Mr. Agarwala’s notes. tothe 
Code, it is by no means clear that, althongh 
the final provision whieh used to be son. 
tained in section 85 of the Transfer of 
Property Act has been removed, rule 1 of 
Qider XXXIV whieh has taken the place 
„Шаа 
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that the defendant ought to-raise the quea- 
tion whether all the parties have been 
properly impleaded. If the plaintiff omita 
to do so, and the plaintiff can hardly do 
so if he has no knowledge ofthe existenoe 
of the persons alleged ‘to be. interested, it 
does not nesessarily follow «that the desres 
ia not binding where the defendant, in the 
interest of the person who subsequently 
eomplains, (in this ease it is merely the ease 
of -a father and his minor. children), abstains 
from raising the objestion. Sasondly, there 
is the further question, whether on the form 
of the deed, the present minor plaintiffs 
had апу, interest in tha equity of redemp- 
tion. The deed does not, in my opinion, 
purport to be a transfer of the property 
to them. It is a dealaration of trust vest 
ing in them a contingent future interest 
subjest to their father's life, and, as a 
matter of strist interpretation, it is to my 
mind doubtful whether they were persons 
who had an interest in the equity of res 
demption at the time of the suit во ав to 
make them persons eontemplated by this 
rule, Thirdly, the question will hava to 
be decided whether tbe suit, insluding the 
application for amendment, are honestly 
brought. The deed of wakf is subsequent 
in date to the mortgage. The existence 
of the dearea and the eale of the proparty 
ware ignored. It is possible tbat the parda- 
nashen guardian of the two minors knew 
nothing about them, and that their Pleader 
only learnt the existenee of the sale and 
the  deeree from the written statement, 
That opens up the question whether they 
knew anything about the mortgage either. 
If they knew nothing of the  deoree and 
the sale, it is probable that they knew 
nothing about the mortgage, and, therefore, 
the question will have to be considered, 


whether this suit is really a’ tuit brought 


by the minors through their guardian in 
the honest assertion of their natural righta 
and in order to test this question, or 
whethar it is a cham suit brought in their 
names by the father in order further to 
re-open the litigation whieh has already 
taken plase and has been desided against 
‘him. Upon .this question it isto be borne 
in mind that the deed of warf whish hag 
been read to ui, recognises the existence 
- `of- the mortgage. That is a point whish 
^ might porsibly, when the matter somes фа 
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be fully -eonsidered, ent both ways, and 
shows that the existenea cf the mortgage 
was not soneesled. On the other bånd, it 
rather indisates that the cesurity for the 
mortgage-debt was  exeluded from the 
operation of the trust. 1 have said this 
mueh besausə I thirk it possible that the 
order of remand will not result in anything 
substantial to the plaintiffs: although I 
recognise that it is still an open question, 
but it ‘в obvions that when the amendment 
is allowed, the nature of the suit is altered to 
this extent that it will require a re settlament 
of a large number of irsuer, some of whioh 
I have already indicated in the observations 
I have made in the scurse of this judg- 
ment. I would accordingly dismiss the 
appeal and would modify the order of the 
Court below as regards eosts to this extent 
that I direst the eosts in the lower Ap- 
pellate Court and in this Uourt to abide 
the result of the amended suit, 

Ryves, J.—I1 agree with the order pro- 
posed, bnt the suit must bs tried ont on 
the merits, I express no opinion as to 
the interpretation, validity or effest of the 
Àikf deed or as to the bona fides of the 
plaintiffs or any body else esonneeted with 
thia litigation. These are all matters whieh 
have to ke desided on evidercs whieh has 
not yet been produced on either side. 

Ey 1HE Oockt.—The order of the Court 
is tbat the appeal is dismissed, tbe ordér 
of remand oonfirmed, and the amendment 
ав direoted ty the lower Appellate Court 
must be allowed by the Trial Court. But 
this involves, and we direat, that the 
defendant must be allowed to make aneh 
amendments in his written statement as 
are rendered necessary by the amendment 
in the plaint, and both parties must be allow- 
ed to ргойпве any, material evidense with 
regard to the amended claim The sosta in 
the lower Орог and in this Court up to 
date will abide the reeuit of the suit. . 

J, Р, e 

Apzgeal dismissed. 
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r- OALCUTTA HIGH COURT. 
APPBAL FROM Окркв No. 136 or 1921, 
е January 24, 1922, 
(o Present :—dusties Sir Richardson, Кт., and 
. Mr, Jastise Ghose. 

NURUL GUNI, ONE or THE HEIRS OF 
tate GOLAM AKBAR —Derenpaxt No, 1— 
APPELLANT 
tersus 
A, B. A. KAZAMAINI Mutwalli — 
PLAINTIF —RESPO4D£NT. 

Civil Procedure Code (Act V of 1903), О. XLI, vr. 
.98, 24, 25 —Suit decided on, merits—Appellate Court, 
whether can remand under v, 28 —Procedure. 


Where a Trial Court has decided a suit on the 
merits, itis not open to an Appellate Court to re- 
mand the case under rule 23 of Order XLI of the 
.Oivil Procedure Code as though the suit has been 
‘decided оп а preliminary point but it should take 
-the course indicated in rule 24.or the course indicat. 
-ed in rule 25. 


t Appeal against an order of the District 
Judge, 24 Parganas, dated the 4th of April 
1921, reversing 
‘Court at Alipur, dated the 28th of August 
‘1919, 


` FAOTS appear from the judgment. 

Dr. Sarat Ohandra Basak (with him 
-Babu Kanat Lal Fol), on bebalf of the 
"Respondents, took & preliminary objection 
that no appeal lay as the order of remand 
жав not under rule 23 of Order ХІТ, Civil 
Prosedure Code. 

' Babu Mohendra Nath Ray, (with him Babu 
Kanat Lal Pal), for the Appellant, submitted 
that though the Trial Oonrt had disposed of 
the suit on the merits, still the lower Appel- 
late Court remanded the whole suit as though 
it had been desided on a preliminary point, 
The Appellate Court should have dealt with 

"the ease under any of the other provisions 
of Order XLI, whieh might be applieable, 
rule 25 for instanee. In eueh eases, where an 

order of remand has been erroneously made 

“ander rule 28, it hasbeen held that an appeal 
would elie, 

[Ricsagpsog, J—We shall treat the order 
ав one made under rale 23, and then send 
the ease Баек ёо “Бе dealt with under rule 
25 or rule 24 | 

JUDGMENT.—This appeal is from an 
order of remand dated llth April 1921, 
We refrain at this stage from dealing with 
the question df law discussed by the learned 
Јаде, in his judgment. 16 is suffisient 
pow to say that we cannot zesist the «on. 
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tention urged for the appellanta, that the: 
Trial Court having desided the suit оп the 
merits, 16 was not open to the learned Judge 
io remand the ease under rule 23, · of: 
Order XLI, as though the suit had been: 
desided on a preliminary point, The 
learned Jndge should have taken the вопгва 


‘indieated in rule 24 or the sourse indieated 


in rule 25. 

We may explain thet we do not deal 
with the question dissussed by the laarned 
Judge because it is unnesessary at the 
present staga to do so, and at a later 
stage when the outstanding issues have been 
desided it may still be unneosssary to deal 
with that question. 

We may further say that orders of re- 
mand made by lower Appellate Oourts in 
васе whish do not fall within rula 23. 
of Order XLI are likely to lead to difiaulty 
and unnesessary dissussion in view of -the 
provision eontained in elause (2) of mestion 
105 of the Code. 

We set aside the order of ramand aad 
direst that the ease be remitted to the 
lower Appellate Court in order that the 
appeal thereto may be further dealt with 
and disposed of essording to law, eosts of 
this appeal to abide the result, hearing fee 
one gold mohur. . 

J. P. - 

Order set aside; 
Oase remtited. 


LAHORE HIGH OOURT. 
Sroonp Огут, Аррквл No. 688 or 1920. 
Desember 1, 1920, 

Present: — Мт. Justioe Wilbarfores, 
AHMAD BAKHSH —Pranr— 
APPELLANT 
versus 
Musammat PALI—Devanpaxt— 

R ERPONDERT, 


Easement—Parnala, old—Easement, whether estab. 
lished, 


The mere finding that a parnala is. old. is no 
finding inlaw that an eassment has been established 
with respect thereto. (р, 029, сої, I" 


"ўа, LXVI) 
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MAHARAJA OF QOOCH ВЕНАВ V, MAHENDRA RANJAN Bal OIAUDAUEL 


f- Besónd ‘appeal: -from -an order of the 
Distrist Judge, Jullandur, dated the 30th 
January 1920, affirming that of the Mansif, 
ist Olass, Jullundur, dated the 9th August 
1919. - 
: Kunwar Dalip Singh, for the Appellant, 
1 Mr. Abdul Вава, for the Respondent. . 

JUDGMENT,—In this ease the plaintiff 
sued for the removal of в new parnala 
put up by the defendant. Tho elaim was 
dismissed by the First Court whish held 
the parnala to bs an old опе. Тһе Distriet 
Judge also held the parnala to ba old and 
dismissed the  plaintiff-appellant’s — suit. 
Against this he has preferred a sesond 
appeal and it is urged that there is no 
finding tkat defendant had proved any 
easement in respest of this paraala, Counsel 
for the respondent admits this to be sorreet. 
"The mere finding that a parcala із old is 
no finding in law that an eassment has 
‘been established with  raspset thereto, I 
am, therefore, sompelled torsiand ihe ease 
to the lower Appellate Court for a desision 
on the.merits whether the defendant had 
aequired a right of easement іп respest 
of the parnala ia dispu*e. Costs of this 
‘appeal will ba aoste 1n the eause, 

W, 0. А. Appeal accepted; 

` Oase remande i, 


OALSUITA HIGH OOURT. 
APPEALS Fi0M Oraina Deorexs Nos, 229 
i СЕ 1919 Амр 93 or 1920, 
August 19, 1921, 


Preseni:— Justise Sir Asutosh Mookerjee, KT., . 


. and Mr. Justice Panton. 
Н. Н, MAHARAJA оғ COOOH BEHAR 
І AND OTHERS—- А PPELLANIS 
167543 
RAJA MAHENDRA RANJAN RAI 
CHAUDHURI—Responpenr, 
AND 
ABDUL MAJID BASUNIA AND OTHERS— 
ВЕ APPELLANTS 
versus 
RAJA MAHENDRA RANJAN RAI 
CHEPAUDHUG&I Axb Or8ERS—RESPINDENTA, 
Bengal Survey Act (F.B, Q, of 1875), & 41, order 


under—Limitation Act (IX оў 1908), Sch. I, Art. 48, 
applicability of —Statutes of Limitation—Rule of con- 
struction—Survey map, whether to be preferred to Thak 
map—Adverse possession, requisites of —Lands submerg- 
ed every year during rainy season—Wrong-doer— 
Doctrine of constructive - possession—Suit, when 
instituted. 


Article 46 of the First Schedule to the Limitation 
Act has no application to an order made under 
section 41 of the Bengal Survey Act. Гр, 926, col. 1.] 


It is contrary to sound canons of construction tc 
enlarge thescope of the provisions of a Statute of 
Limitation, by importing into them words which 
are not to be found there. [ p. 924, col, 2.] 


There is no inflexible rule that & Survey map must 
have preference overa Thak шар, The Thak and the 
Survey maps should, as a rule, agree, where they 
differ, the one that more nearly agrees with the local 
Jandmarks is the one which should be followed. 
There is no general or definite rule making it 
incumbent upon the Court to follow either- the one 
or the other, the Court may, if it considers the Thak 
map more reliable, follow that in preference to the 
Survey map. (p.926, col. 2.] 


Where the Thak proceedings and the decision 
dispute took place in the presence of the Pere indi 
of the parties to a suit, that map must be treated 
ав valuable evidence in the suit between the 
ee of the persons who were present, [p. 927 
ool, I. 


Where lands are submerged every year during 
the rainy season, acquisition of title to them by 
adverse possession is impossible. [p. 927, col, 2] 


Where the land is submerged, the i 

the adverse holder ceases апа” n Е уа the 
true owner constructively revives, so that while the 
land remains submerged, whether for a year or a 
month, no possession can be deemed to continue in 
пе КЕ еса pe d be available towards tho 
ultimate acquisition of title again: 

rr ons, oa] gainst the true owner, 


Adverse possession must be possession ade un 
in continuity, in publicity and in extent of нес i 
order that it may be effective to destroy the title of 
the true owner. | p. 928, col. 1.] 


Possession to be adverse must be actual visible 
exclusive and hostile, and a distinction must be 
made between continuouf adverse ocon ation and 
isolated acts of trespass. [р. 928, cols. 1 Ф 2.] 


. е 
The doctrine of constructive Possession cannot 
be applied in favour of a wromg.doer, where posses- 
sion must be confined to actnal possession, that is to 
say, if he relies on adverse Possession, he can 
succeed only as regards the portion of the land in 
guit of which he proves actual possession for the 
statutory period. Гр, 928, col, 2.] 
A suit must be deemed to have been instit 
on the Aale meen ae plaint was filed in Чрш% a 
not on the date when it was ordered to be gogi 
[p. 925, col, 2.] - S TRAN: 
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` Appeals against the deeisions of the Sub- 
ordinate Judge, Jalpsiguri, dated the 2nd 
July 1919, 


Babus Ram Oharan Mitra and Atul Ohandra 
Dutt, for the Appellant. 

-Babus Dwarka Nath Ohuckerbutiy and Кай 
-Kinkar Ohuckerbutty, for the Reapoudents, 


JUDGMENT.—The aubjest-matters of 
the litigations whieh have led пр to these 
two appeals are two trasts of land in the 
Distriet of Jalpaiguri. The rival slaimants 
- arg the Raja of Kakina and the Mahareja 
of Ooosh-Behar. The lands, 'whish have 
been formed by the recession of the river 
Shaniajav, are elaimed by the former as 
inaluded in his village Sibram and by the 
‘latter as eomprised in his village Jamgram. 
The first suit was instituted in the Court 
of. the Munsif of. Jalpaiguri and the ssaond 
in the Court of the Subordinate Judge of 
the came. Distrio!; but the former suit was 
‘transferred, for the sake of ‘eonvenienae, 
‘to the Court of the Subordinate Judge, 
nd. the two suits were tried together on 
tbe same evidense, The suits were ulti. 
mately desreed in part on the basis of a 
report made by:a Oivil Court Amin. The 
"desrees made by the Subordinate Judge 
have been assailed, in- this appeal sob- 
stantially on four grounds, namely, first, 
„that the suits were barred by the three 
years rule.of limitation under Artieles 46 
-nd 47 of the Sshedule to the Iadian 
Limitation Aet; secondly, that the trial of 
‘the suit instituted in the Oourt of the 
“Subordinate Judge is barred by the pro- 
visions of, Order II, rale. 2 (2) of the 
‘Civil Prosedure Code; thirdly, that the 
‘boundary between the two villages has nof 
teen sorrestly aseertained ;. and fourthly, 
that. the .deféndants have aquired а 
‘statutory title by adverse possession for 
-more-than-twelve years. 


In, support of the first ground, relianss 
has been .plaesd as well upon Artisla 49 
as -upon Artiele 47, Artisle 46 provides 
that &' suit by a party bound Бу. sueh 
award, that is 'an award mentioned in 
‘Artiele 45, to recover avy property comprised 
therein must Le instituted within three 
years ffom the date of the final award 
pr order. The awards mentioned ig 
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Artiele 45 are awards under the Bengal 
Land Revenue Settlement Regulation, 1822, 
the Bengal Land Revenue Settlement 
Regulation, 1875 and the Bengal Land 
Revenue Regulation, 1833, It ia not dis- 
puted that in the eases before us there is 
no award under any of ‘three Regulations 
mentioned. What is seb up as.a bar ig 
an order under seetion 41 of the Bengal 
Survey Act, 1875, made on the 1Cth June 
1919 by an Assistant Superintendent of 
Survey. That order is of по  assi«tanee 
to the appellants for two reasons, In the 
first place, the order is not an award 
under any of the three Regulations mentioned. 
The nature of a possessory order under 
section 34 of Regulation VII of 1822 was 
explained hy the Judieisl Committee in 
оаа Buksh v, Dharum Singh (1) and Acjah 
Sahib Ferhlad Sein v. Rajender Kishore sing 
(2) and need not be investigated here. 

Let it be oconseded that a possessory ` 
order under sestion 40 (1) of the Bengal 
Survey Ast, 1875, bears an analogy to a 
desision under seeticn 34 of Regulation VII 
of 1822; it would still be eontrary to sound 
sanons of eonstruetion to enlarge the seope 
of the provisions 2$ a Statute of Limitations, 
by importing into them words whish are 
not to be found there. An attempt of 
this dereriotion was made in the esros of 
Ibrahim Ali v. Hadi Ali (3), Sheo Das v. 
Bundhu (4) and Zatmnulabdin v. Durgs Dat 
(5), when it was argued that an order 
or award under the N.W. P. Land Revenue 
Ast, 1873, whieh was similar in seope to 
the Regulations, attrasted the operation of 
Artiele 45, even though tbat Statute was 
nct one of the three Hegulstions expressly 
mentioned. This sontention was rightly 
overruled, for extension by analogy is 
elearly not permissible in вов a sare, 
A similar view was adopted in Oodcy 
Singh v. Paluck Singh (6) where the 
three yeara rule was attempted to be 


(1) 10 M. T, А. 611 at p. 584; 2 Sar, P, О, J, 189; 
19 Е R. 1067. І 
- (2. 12M. I. А. 292 at p. 884 2 Suth, P C. J. 225 
at р. 28 ;2 Sar. P. C. J. 480; 12: W, R. P. 0.6 at 
p i420 E R 349. | 

(8) A. W. М. 11881) 15, 

(4 А. W, N. (1991 9t. 

(5) A W, N. ( 882, 181, . 
06) 18 Ws 21 e. e, | 


А 


Voi, ху) 
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made applisable to an order of a Collestor 
in partition proosedings. The desision of 
tha Judioial Committee in Rej th Sahib Perhiad 
Sein v. Rojinder K:shore Sing (2) does not 
militate against this view, as the order ia 
that вава wes in esseneo made under 
Regulation IX of 1825. In the mesond 
plase, as pointed ont in Babu Kasturi Singh 
v. Kajhumar Babu Bissun Pragas. Narain 
Singh (7), & desision under the Bengal 
Survey Act, relating to a boundary dispnte, 
was sonelusive as to possession only, and 
would not bar a suit for resovery of 
possession based. on title. To the same 
effect is the desision in Bisseswari Koer v. 
Ram Protap Singh (2). A Similar view had 
previously been adopted in Мошўнт Ali v, 
Grish Ohunter Doss (9) where the three yeara 
rule was eonsidered inapplicable to a suit 
for resovery of possession upon establish. 
mont of title. We are of opinion that 
these suits eannot be treated as barred 
by limitation under Article 46, merely 
because when they were instituted more 
than three years had elapsed from the 
date of the order under sestion 4l of the 
Bengal Survey. Aet. That order bas, until 
reversed or modified by asmpctent authority, 
the fores of an order of a Civil Court 
deslaring the parties to ba in possession 
of the land in aesordanoe with the boundary 
as determined by the Oollestor. Artisle 47 
is, equally of no avail to the appellants, 
That artiele provides that a suit by any 
person bound by an order respecting the 
possession of immoveable property made 
under the Criminal Prosedure Code, 1892, 
ог. by any one elaiming under sash person, 
to: recover the property comprised in sush 
order, must be instituted within three years 
from the date of the final order in the 
ease. In respest of the land comprised ia 
the first suit, an order under sestion 145 
of the Criminel Prosedure Code was made 
on the 15th May 912, The plaint in that 
suit was lodged in Court on the l4th 
May 1915, as was found on an examination 
of the original dosument. There was some 


(7) 8 0. W. М. 878, 

(8, 4 Ind, Oas. 547; 14 C. W. N. 886. 

(9) 10*w. В, 7l; 1 B, L. R. А, C. Т, 25; 1 Ind: Dec. 
(x. в) 187, 


question as to the verifieation whioh had 
been made by the reengnised agen: of the 
Каја of Kakina, the first plaintiff, $n the 
12th May 1215. Oa the 17th May, an 
order was recorded that the agent be 
permitted to sign and verify the plaint 
whish was thereupon dirested to Ба 
registered. It is obvious thet the snit must 
be deemed tə have been instituted on 
the date when the plaint was filed 
in Oourt and [nob on the date when 
it was ordered to be registered. There 
was uc defest in the verification; even if 
there had been a defeat, the Court sould 
allow ап amendment at any stage; eueh 
amendment would not have made the suit 
open to objastion on the ground of limitation: 
Rojit Ram v. Katesar Nath (10); Fateh 
Ohand v. Mansab Rai (11); Bisheshar Nath 
v. Emperor (12); Basdeo v. John Smidt (13), 
Mohni Mohun Das v. Bungs$ Budlan Saha 
Das (14). As regards the seoond anit 
whish was instituted on the 24th February 
1916, the order under sestion 145, Criminal 
Proeedure Code, in respeet of the land 
comprised therein, was made on the 2nd 
June 1918, Ocnsequently both the suits 
fulfil the requirements of  Artiele 47, if 
that artisle be assumed to be applieable, 
The objeation of limitation sonsequently 
proves untenable in both its branches. 

In support of the sesond gronnd, relianea: 
has been plased upon Order II, rule 2, Civil 
Proeedure Oode. That rule provides as 
follows: 

“ (1) Every suit shall inelude the whole 


‘of the olaim whieh the plaintiff is entitled 


to make in respect of the sansa of astion; 
but a plaintiff may relinquish any portion 
of his elaim in order to bring the suit within 
the jarisdietion of any Court, 

(2) Where а plaintiff omita to sue in 
respeet of, or intentionally relinquishes, any 
portion of his elaim, he shall not afterwards 


LA Vi 396; А, W. N. (1896) 102; 8 Ind. Dec. 
{кы ) rea 442; À. W.N. ed 110; 9 Ind. Dec. 
Coe Cas, 28; 40 A. 147; 16 A. L. 7, 64 10 
Gat а 55; А, W. N, (1899) 172; 9 ae Dec, . 
(к) ы 580; 5 Sar. P. С, J. 498; 8114, Doo, | 
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sue in respect of the portion во omitted or 
‘relinquished. np 

It іж plain that if the sause of action in 
the subsequent suit is different from that 
in the first suit, the subsequent suit is 
not barred. What the rule requires is that 
every suit shall include the whole of the 
elaim arising from one and the same eause 
of action and not that every suit shall 
inelude every claim or every sause of action 
whieh the plaintiff may- have against the 
defendant. Pittapur Ra'a v, Suriya Rau (15); 
Amanat Bibi v. Imdad Husain (16); Hanuman 
Komat y. Hanuman Mundur (17); Saminathan 
Ohetty v, Palantappa 
the sasos before us, the two traets of 
land were diatinet; it is eonesivable that the 


alaim of the plaintiff to one of the trasts 


might be well-founded while the other might be 
groundless ; and evidence appropriate for the 
one might not be -relevant for the other; 
Sonu Khushal Khadake v. Bahinibai Krishna 


(19), The parties also were not 
: entirely .identisal; the Maharaja of 
Coosh-Behar, for instanoe, was a party 


to the second suit but поё ёо the first. The 
dispute as to possessicn had taken plase at 
different times and the orders under sestion 
145 had been made on different dates 
separated by: an interval of more than on 
year. In anoh cirsumstances, the causes of 
aetion might reasonably be aonsidered distinat; 
they were «clearly not unified by the faot 
that the Assistant Superintandent of Surveys 
insluded both the traets in one order, We 
must look to the substanee and not to the 
form of. the .proseedings ; -if he had reeo?ded 
his: deeision in separate ordere, the oonten- 
tion of the defendants would -hava lost all 
semblanee of the reasonableness, It is eon. 


sequently needless to attempt a definition. 


of the- expression  "eause of aotion" ог 
e. 


Ф 
ә 

(15) 8 М. 520; 18 I. А. 116; 9 Ind. Jur. 974; 4 Sar. 
Р, О. J. 638; 3 Ind, Dec. (x. в.) 356. 

(16) 15 I. А. 106; 16 Є. 800; 12 Ind, Jur. 255; 5 Sar. 
P. О.Т. 214; Rafique and Jackson's Р. О. No. 403; 7 
Ind. Dec. (x, | 1117 (P. С.). 

(17) 18 I. A. 158; B 123; 6 Sar, P. С. J. 91; 
9JInàd. Dec. (x..s.) 627 (P. C.), - 

(18) 26 Ind. Cas, 228; 4l I. A.142; 180. W.N. 
617: 17 New Law Rep, 56; 88 1, J, P. О. 181; (1914) 
А. С. 418, 110 L. T. 913 (P. О.). 

(18) 88 Jud. Cus, 950; 49 В, 851; 18 Bom, І, Е, 
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Ohetty (18). In: 


С (1923 


a  reeoneilistion of the  deeisions in- 
Murti v. Bhola Ram (20) and Bindo Bibi: 
v. Ram Ohanira (21), where a distinotion: 
was drawn between properties held by 
different persons under different titles and 
properties held by the same person though 
under different titles. We are of opinion 
that in the ease before па, the seeond suit 
is not barred under Order II, rule 2, 
and the plaintiff sannot be said, in the 
events whioh have happened, to hava split: 
up one entire sause of astion into different 
fragments. 

In support of the third ground, the appellants: 
have advansed & two-fold argument, namely, 
first, that preferense should not have been 
given to the Thak map over the Survey map, 
and, sesondly, that the boundary line, be- 
tween the villages of Sibram and Jamgram, 
as depicted on the Thak maps prodused, is 
insorrest, No objestion, we may add, has 
been taken to the aseurasy of the work of the 
Civil Court Amin who prepared the ease map 
in these litigations. As regards the first 
bransh of the contention, it is suffisient to 
observe that there is po inflexible rule that a 
Survey map must have preferenes over 
a Thak Map. Asebservedin Abid Hossein: 
v. Dowcurry Pal (22) the Thak and the 
Survey maps should, as a rule, agree, 
whére they differ, the one that more nearly 


"agrees with the losal landmarks is the ona: 


whioh should be followed. There is no 
general or definite rule making it inenmbent: 
upon the Court to follow either the one or the: 
other, the Court may, if it sonsiders the Thak 
map more reliable, follow that in preference: 
to the Survey map. This view is not opposed 
to the desision in Burn v. Achumbit 
Roy (23) and was approved in the oases of 
Nawab Badadur of Murshidabad v. Gopinath: 
Mandal (24) and Amrita Sundari v. Sherajul- : 
din Ahamed (25). In.the саве before us, 
there are solid: grounds for the preference. 
given to the Thak map. The Thak map of. 
Sibram was prepared on the 25th June 1856; 
the survey operations were sondueted during 


(20) 16 A. 165; А, W. N, (1894) 65; 8 Ind. Dec. 
(N. s.) 106 (F. В 

(20) 50 Ind. Cas. 903; 41 А. 588; 17 A, L, J. 658; 1 
U. Р.І. R. (A.) 18. 

(22) 6 C. W. N. 629. 

(28) 20 W. B. 14. 

(24) 6 Ind. Cas.-892; 13:0, Led. 625 at p: 682. 


(26) 29 Ind. Саз, 156; 19 C. W., N. 5865 at p. 576, с.) 


Vol. Lxvil 
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the season 1857 58. In the interval, there 
wasa dispute between the proprietors of the 
neighbouring estates as to the correctness of 
the boundary as delineated on the Thak map. 
The dispute was deeided by a Deputy 
Collestor on the. Ath December 1857, when 


it was ordered "to «onfirm the Thak, under . 


whioh balf of the flowing river (Shaniajan) 
apperfains to this Mouza (Sibram) and the 
other half to Jamgram.” An entry to this 
effest war, after the desision of the dispute 
by the Thakbast Deputy OColleetor, made 
on the Thak map, Тһе Thak proseedings 


: and the decision of the dispute took plaee ір, 


the presence of the predesesaors of the parties 
to these suits, and, eonsequently, that map 
must be treated as valuable evidenee in a suit 
between the sueeessors of the persons who were 
present. Dunne v. Dharani Kanta Lahiri (26) 
which is not only in eonformity with the 
decisions in Oollector of Ra зћаћув v. Doorga 
Soondurses Debta (27), Gunga Narain v. 
Radhika Mohun Roy (28), Omtria Тай v. 
Kalee  Perihad (29), Nobo Ооотат v. 
Gobind Chunder Roy (30), Joytara Dassee 
v. Makomed Mobaruck (81) and Abdul 
Hamid v. Ktran Chandra Rey (82) but is also 
in. harmony with the pronouncement of the 
Jadiójal Üommittee in Surja Kanta v. Sarat 
Qhasidrà Foy (33). The desision of the 
Мехеппе Authorities was neither ex pirie 
-nor without any enguiry, as appears to have 
bappened in the ease of Jagadindra Nath 
Roy v. Hemanta, Kumari Debi (34), and, 
in such eirsumatances, the application of 
an abnormally exaating test of aesurasy was 
depresated by the Judicial Committee in 
Monmohint Debi v, B. Watson $ Co. (85), 
We cannot, consequently, give effect to tne son- 
tention of the appellanta that the Survey map 


should hava been preferred to the Thak map. 


x j 
‚В 179. , : AS 
‚В. 205, 
75; 11 О, р; В. 899; 5 Shome L. В. 18; 
4Ind Deo. (x; 8.) 629, 

(32) 7 C. W, М. 849, 

(23) 25 Тоа, Cas 309, 20 C. de J. 508; 18.6. Ww. N. 
1281; 16 M. L. T. 290; 27 M. L. J. 865; 1 L. W. 807; 
(1914) М. W.N. 757; 18 Bom. L. R. 925 (P. O.). 

(81) 11 Ind. Cas 542; 14 C. L. J. 819; 15 0. W. N. 
837: (1911) 2 M. W, N. 101; 10 M. L. T. 157; 13 Bom, 
L. R. 808; 8 A, L. J. 1178 (P. C.). 

(35) 4 СҮ, М. 118, 27 О, 888; 27 I. A. 44,7 Sar. 
p. O: J, 663; 14 Ind, Deo, (x, 8) 222, 


As regards the sesond bransh of the sonten- . 
tion of the appellants, in. eonneetion with this 
point, it has been arged. that the boundary 
shown on the Thak map is inaesurate and does 
not in fast give effest to the decision of the 
Revenue Authories that the true boundary is 
neither the one nor the other bank of the 
river but is an imaginary line midway be. 
tween the two banks. This argument seemed 
at one staga to have an appearance of plausi- 
bility, but, upon eloser examination, turned 
out to be unfounded. It is negatived, in fact, 
by the entry on the Thak map which was made 
in the presence of the agents of the rival pro- 
prietors who had estates on the river banks, 
The entry ia unambiguous and states distinot- 
ly that the Thak boundary line was kept intaet 
as drawn, and half of the disputed river was 
shown as within the ambit of Monza Sibram 
while the other half was within the ambit of 
Movza Jamgram. [f the boundary as 
delineated on the Thak map was in faot 
ineorreot, the entry would have been 
made in different terms, We are of opinion. 
that there is no reasonable doubt as to 
the meaning of the entry and that the 
defendants have failed to give adequate 
reasons why that ertry should be disturbed 
after it had been asquiessed in by all the 
parties interested for sush a length of time, 
We hold accordingly that the Subordinate 


. Judge bas rightly held that the sommon 


boundary line is that shown on the map, 


In support of the fourth ground, the 
defendants have urged that they have 
&equired a good title by adverse possession for. 
the statutary period. Here the sase of the 
defendants ів beset with grave diffisulties as 
the major portion of the disputed lands is 
nnealturable sandy, waste.. The defendants 
have, sonsequently, sonsentrated > ` their efforts 
upon two parsels kha and ga? The latter 
pareel-is said to have been eultivated by 


‘one Masu ; there is по reliable evigeree, 


however, thet his possession extgnded beyond 
ten years before the institution of the snit; 

Buah oseupation:is elearly inadequate for the 
purpose of- aequisition of title by adverse 
possession. The former plot is said to ‘have’ 
been held by one Khudu whó admitted in 
erogs examination that thelands were sub. 
merged every year during ‘the rainy season. 

Та sagh circumstances, asquisition of Aitle 
by adverse poocgseion ie impossible, "In ће; 
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ease of Secretary of State y Krishanmoni Gupta 
(38) [Lord Davey referred to the decision in 
Trustees and Agency Oo, v. Short (3 )in support 
of the view that land after submersion besomes 
derelist, and so long as it remains submerged, 
no title oan be made against the true owner. 
This view was affirmed in Basanta Kumar 
“Roy v. Secretary of ‘tite (38) where Lord 
Sumner observed that no rational distinstion 
sould be drawn between submergense for 
& few years and submergence for a few 
months, and that the prineiple enunsiated in 


the earlier decision was applicable where the 


ra-flooding was seasonal and osevrred for 
several months in eash year. When the 
land ia re-submerged, the possession of the 


adverse holder ceases and tha possession of the 


true owner sonstructively revives,.so that 
while the Jand remains submerged, whether 
fora year or a month, no possossion вац be 
deemed to eontinue in the wrong-doer:s0 ав 
to bə available towards the ultimate acquisi- 
tion of title against the tine owner. This 
view destroys the foundation of the title 
Бу adverse possession set up by the 
defendante, We may add that the defend- 
ants olaimed title by adverse possession 
not always by oesupation and oultivation, 
but sometimes also by resovery of {айат 
dues and khutagiri доев; the former 
took the shape of levy of money or 
share of fish from fishermen wbo esught 
fish in submerged areas ; the latter assumed 
the form of levy from boatmen who 
during’ rainy season tied their boats to pegs 
driven into the bank.  Theseaets cannot be 
treated as adverse possession, whieh, вв ex- 
plained by Lord Robertson in Radhamont 
Debi v. Oolle:or cf Khulna (39), must be 
possession adequate in continuity, in publieity, 
and in extent of area, in order that.it may 
be effective to destroy tbe title of the trae 
owner, Possession to be adverse must be 
aetual, visible, exelusive-and hostile, and 
e . : | | 

‹ (86) 29 I. A, 104; 29 C. 518; 6 О. W. N. 617; 4 Bom. 
D, В. 537; 8 Sar P». J. 269 (P. O.).. 

- (87) (1889) 18 А. C. 793; 58 L, J. P. O, 4 501, T. 
677; 87 W.R 433; 58 J. Р, 132. 

(38) 40 Ind Cag. 337; 44 І. А. 104; 44 O, 858; 25 
б. L. J. 48 1 P. L. W. 593; 32 М, L. J. 505; 21 C, 
W, N. 642; 15 A: L. J. 398; 19 Bom: L., В. 480; (1917) 
M. W. N. 482; 6 L. W. 117; 22 M. L. T. 310 (P. C.). 

(39) 27 I. А. 186; 27 О, 943; 4 C. W N. 597; 2 Bom 
o. 5 T 4 Sar, P: 0. J. 714; 14 Ind, Deo, (к. в.) 617 
(7.0). . 
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a distinstion must be made between son. 
tinuoas adverse oesupabion and isolated neta of 
treapacs. To use the language of Bramwell, 
L. Jin Le‘gh v. Jace (40) whith is quoted 
with approval by Lord Samner in Basanta 
Kumar Roy v Secretary of State (83) to defeat 
a title by dispessession of tha true owner, 
asts must ba done whieh are іовопвівбепё with 
his enjoyment of the всі] for tae purposes for 
whish he intended to use it, and, therefore, it 
is necessary to look at the position in whieh 
the true owner stands towards the land as well 
as to the asts done by the alleged disnossen- 
sor, There ia this additional difficulty in 
the sess before ustbat even if tie acts 
mentioned оспа be treated as aats of adverse 
possession, there isro evidence fo show that 
the spots where the asts were exereised (for 
instance, where the fish was saught or the 
boats were moored) were identieal from year 
to year. Indeed, as the land was periodically 
submerged, attempt at identifiaation wonld 
be fruitless, In ‘this sonnesticn, it is 
im portant to bear in mind that the dootrine 
of oonstruetive possersion onünot be applied 
in favour of а wrong ‘doer, whose’ possession 
must ba sonfned to aotual possession, that 
is to say, if hee relies on adverse posses. 
sion, he ean sneseed only as regards the 
portion of the land in suit of which he proves 
getnal possession for the statutory period ;- 
Mohini Mohan Roy v. Fromoda Ма" Шоу 
(41) approved by the Jndisial Committee in 
Basanta Kumar Roy v. Secretary of State (38). 
From whatever póint of view the slaim of the 
defendants as to acquisition of title by adverse 
possession is approached, itis thus found -to 
be beset with insuperable diffioulties and cans 
not eonsequen'ly prevail, . tí 
' The result is that the deerees made by 
the Subordinate Judge are àffi-med and the 
appeals dismissed with soste, We assess the 
hearing fee in First Appeal No,.93 óf 1920 at 
one gold mohur. “ 
R, Ne & N, Н. | . 
Appeals dismissed, 


` (40) (1880) 5 Ex, D. 264 40 L. J, Exx 220; 28 W. 
В. 462; 42 L. T. 46 44 J, Р. 488, . 
E 24 C, 266; TC. W: №.:804; 12 Ind, Dec, (x. s.) 
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JAGMOHAN SINGH €. . BAOGORA, 


; OUDH JUDICIAL COMMISSIONER'S - 
Р COURT. 
` Misozurannovs Отт. APPraL No. 16 or 1941. 
EN. Desember 12, 1921. 
| "Presb: :—Pandit Kanhaiya Lal, J. C. 
JAGMOHAN SINGH— ОРРОВ1ТЕ Party - 
—APPELLANT : 
1, Sarsus 
6 ВАСНОНА— Арріз cant 
, RAJA PARTAB BAHADUR SINGH, 
,O. I. E; or FORT PARTABGARH— 
WC OrPoxrTE Pau y — ResPon vents, ~ Р 
Civil "Procedure Code (Act V of 1908), О XXI, rr, 89, 
92, О, XLII, r. 1 (4), s. 104 (2) —Possessory mortgagee, 
status of —Right to apply to set aside sale— Appeal, 
gH — Bale, order setting aside. 


. A ‘possessory mortgagee holds an interest in 
"immoveable. property aufficient to justify the appli- 
cation.of Order XXI, rule 89, Civil Procedure Code, 
‘to his case. ` 

Shah Muhammad, Yusuf v. Lachhmi Narain, во Ind, 
Cas 157; 21 О, О. 400; 6 О. 1, J. 49, . distinguished 
from: 

No second appeal lies from an order setting aside 
.a sale under Order XXI, rule 92, Civil Procednie 
Code. 2 
Appeal against a deeree of the Distriot 
Judge, Rae Bareli, dated the 26th January 
1921, reversing that of the Assistant Col- 
Jeetor, Partabgarh, dated the 15th September 
1624, 

Mr, Н. X. Ghosh, for the Appellant. 

Pandit Gokaran Nath Misa, 


ent No. 1, : 


JUDGMENT.—There is no foree in this ` 


appeal, The . judgment debtor. 
роввеввогу mortgagee -whose rights and 
interests as sueh were..sold in exeeution 
of a deerce for arrears -of rent and purehas- 
ed by-the appellant. The jadgment-debtor 
applied under Order XXÍ, rule 89, of the 


wal, а 


Code of Oivil Prosedure to set aside the. 


rale-and deposited -the amount mentioned 
in the proslamation of sale with the nesessary 
penalty within the. time allowed by law. 
The Gourt exeeuting the ` desrae held: that 
Order XXI, rule #9, of the, Code was not 
applieable and refused to met aside the ssle, 
but -the lower Appellate. Court relying on 
the prineiple of the dosision in Manilal 


Ranchhed v, Motibhai Hemabhat -(1) -held 
otherwise. 
The auetion. РТР ИРИ has filed this 


appeal. But no appeal ean lie from an 
appellate order, setting aside a gale, beenuse 
section , 104, sub-seetion (D, slause (9), 


(1) 10 "nd, Сав, 812; 80 B. 288; 13 Bom, L, В. 283, ` 


59 Xem 
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read with Order XLIII,elause (1) of the 
Oode ‘allows. only. а single appeal from the 
order. passed -. by | the Оопг& exesuting the 
deeree of: the kind referred to therein. 


‚_ Beation 104, sub sestion (2), elearly says 


that no appeal shall lie fróm any order 
passed in appeal under that “sestion. In 
Asimuddi -Sheskh v. Sundari Bibes (2) it 
was held in somewhat similar sirsumstanees 


that по ‘sesond ` appéal lay.” from ‘an 
appellate order in a ease of that kind, 
~ The learned Ocunsel for ths appellant 


requests that the appeal might be treated 
as an applicition for revision. “Bat even 
if that were to be permitted, tbere is no 


ground for interferenss besause а posseaeory 


mortgagee:holds an interest іп immoveable 
property suffizient to justify the applisation 
of Order XXI, role 89, of the’ Code of Civil 
Prosedure.to his oasa. The desision in 
Shah-Mohammat Yusuf v. Lichhmi Nurain (3) 
simple mortgage 
and -is ‘digtinguishable from the desision in 
Manilal Rancthod v, Motsbhit Hemab*at (1) 
on which -the lower Appellate Court ralied. 
: The. appeal is, therefore, dismissed with 
а 


Appeal dismissed, 
ri 10 Tnd, Cas, 845; 88 О. 839; 16 C. W. N. 814; 14 
C.-L. Ј. 224. 
\8, 50 Ind Cas 157; 21 О. О. 4^0; 6 O. L. 7. 49. 


: BOMBAY H(GH COURT. 
О.т, ExrRAORDINABY APPLICATION No. 305 
. OF 1920. 
Oatober 13, 1921, 

: Fresent: іе Norman Maslec3, Kr, 
А Јавіїдә, and Mr, ,Justiea Shah, 
NOWROJI HORMASJI PATHAK— 
PL AINTIER —PurITIOSER 
versus , 

.SHRINIVAS V. PRABHU—Opronenr. 
Bombay Rent (War Restrictions) Act (II of 1918), 
8. 9—Landlord carrying business in rented. premises— 
Eviction oy landlord— Landlord, right of, to eject tenant 
—Requirements of landlord, how to be judged- -Juris. 

diction of Court, 


Ohief 


A landlord, who carries on business in premises 
rented by him, is entitled on eviction to oceupy, in 


cde 


p of his own, by ejectirent of & tendnt thore- 
rom, а space equal to the space previously rented 
"by him, and itis not within the jurisdiction of & 


Court to decide upon the amount of space which 
would be adequate for the purposes of the business, 


Ка Appeal against the déaision of the Obief 
Judge of the Ocurt. of -Small Cansea at 
Bombay, in Suita Nos. 4338 and 4339 of 
1920. : 


Mr; D. R. Püiwardhan, for the Petitiorer. 


JUDGMENT. — The plaintiff . filed this 
Buit in the Small Causés Court to ejest his 
ténants (the defendants) from eertain shops 
in Lamington Road belonging to him whieh 
he wished to use for his own purposes. The 
Plaintiff had ‘préviously rented certain pre- 
mises in Hornby Road, the floor apaee ОЁ 
whieh was 2000 square feet. He had to 
vacate these premises. and eonsequently he 
wanted to oesupy his own premisés in order 
to store his goods and expose them for sale, 
It is: not suggested that he is. asking the 
Оспе. to éjeet the ‘defendants from a greater 
space than thé space he. oosupied i іп. the pra- 
miisèa he rented in: the ‘Hornby Road. But 
the learned Judge eonsidered that it was for 
him to “decide : how- the plaintiff's businesa 
khould be ватгіба "оп aud what amount of 
space in- the plaintiff's - -premises - would, be 
adequate for that purpose. He thought that 
it would not be profitable to the plaintiff if he 
oceupied-the whole of the premises, and во 
he ordered that the plaintiff should only 
get possession of a part, as it might take time 


to acaustom the population of that losality to - 


purchase the kind of goods whieh the plaintiff 
was selling. Asa result he held that the 
space whieh was oseupied by the iiid fo 
the plaintiff’: B uže, 

Now we do not say that „there may be 
eases in whieh if в plaintiff doing business 
in rented - premises оп а small ёеаіе 
wanted to oseupy “premises of his own 
whieh- were far larger than thigaa rented 
by him, the Scuit would noi have power 
io decide that. the. plaintiff Was asking 
for more; Spade, . . than: Өн fredisonably 
required. ‘Bat i in this ease the plaintiff i is not 

“asking for. ‘More space than he had previously. 
been in oaeupátion ОЁ for the ‘purpose ; oÈ his 
business, 1% ів true he bad to’ move ‘from 
one part of the sity to another,..Bat im опг 
cpivion the plaintiff waà the person to. deside 


Cp ee ~, IRDÁN OÀSEB, 
MANZURAN BIBI Ø; SANKI PRASAD, ` . 


used | 


whether he shónld oeeupy as muoh ór Tea 
space for his business in his own premigee. 
There wae nothing unreasonable in his 
thinking that the goods whioh he Һай stored. 
in the premises in Hornby Road «ould, with 
equal advantage, be stored in the premises i in 
Lamington Road. If he had been asking 
the Court to give him an ejeetment order 
against tenants oecupying в far greater space 
than he had ceeupied in the rented préwises, 
then ro doubt it might bave been a different 
matter. It seems to us that to prevent the 
plaintiff from oeeupying à spade iï his’ буп 
premises equal to the space. previously rented 
by him on the ground stated by the Tearned 
Judge would be going entirely beyond tbe 
jurísdietion of the Court in eüses falling 
under the Rent Aet; Wé make’ the Rule’ ‘ab. 
solute, 

There will be & deeree for possession with. 
in one month of the- serviee of this order 
on the. oseupants of. the shop with eosts 
throughout, 

Y. б. A. 


1 


Rule made absolute. | 


_OUDH JUDICIAL COMMISSIONER'S 
* COURT. 
` Secowp Озуп, Appears Nos, 48; 82 акр 188- 
бк 1921,- . 
Avgust 9, 1921. 
Present :—Mr.. Dariels, Ј, О. > 
миатай MANZURAN BIBI AND OTEERV 
— DEFENDASTS-— Å PPELLANTS- ME 
versus. ^. 
JANKI PRASAD anp orakes— PLEAINTIER: — 
S&LIG RAM—Dsrexpantr— ae 


RezrPonpENTs 
HAROHARAN DAS—Dareiniar— 
APPELLANT 

tersus i 
GUR PRASAD xp. хмотава — PLATEIS — 
RESPONDENTS, ` б 

: . S. MAZHAR HUSAIN an бїнйз- 
PLAINTIFFS —APPELLANTS ° 3 

versus ` 
RAM OHANDRA AND ovares—Davuiivints 
— R&-PONDENTS, 


Hindu | Law Alienation— Legal ndun e 
sumption—Deed mentioning . purpose ..of ^ sgle— 


Cj 
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Consideration, portion of, for legal necessity, effect 
of— Family benefited, effect of- Antecedent debt— 
Usufructuary mortgage creating personal liability, 
whether antecedent debt, 


Where a sale-deed, although jointly executed by 
the heads of all the branches of a family, mentions 
the purpose for which the sale was made, there is 
no room for raising any presumption with regard 
to legal necessity for the transaction. The Court 
has merely to examine whether that purpose is one 
which Hindu Law recognises as valid. [ p. 933, col. 1.] 


` Balvant Santaram v, Babaji, 8 В. €02 at р. €09; 9 
Ind. Jur, 217; 4 Ind, Deo. (N. s.) 778, considered. 


F Where it is found that a portion of the sale con- 
pideration was taken by a father for legal necessity 
and that the family benefited by the transaction 
to that extent, the sons can recover the property 
Bold only by re-paying the said portion of the sale. 
consideration, [p. $84, col. 1.] 


In order to validate a transaction entered into by 
ú father in consideration of antecedent debt, there 
must be not only antecedency in time but also true 
dissociation in fact. Once itis proved that the sale 
took place in consideration of such antecedent 
debt, the sons are precluded from attacking it, but 
they are not precluded from raising the prior ques- 
tion whether the sale really was in consideration of 
such a debt. [p. 938, col. 2; р, 984, col, 1.] 


A clause in a deed of usufructuary mortgage 
executed by a father, making the mortgagor per. 
sonally liable for the mortgagre money in case the 
mortgagee be dispossessed from the mortgaged 
property, does not constitute a personal liability 
such ав may be treated as antecedent debt. [p. 988, 
ool. 1, 

Sahu Ram Chandra v Bhup Singh, 59 Ind. Cas. 
#80; 441. А, 226; 29 A, 487; 21 О. w. М, 698; 1 P. 
L, W.557, 15 A, L, J. 437; 19 Bom L, R. 498; 26 C. 
T. 3.7; 88 M. L, J. 14: (1917) M. W. N. 488; 22 M. L, 
T. 22: 6 D. W. 218 (Р. O.Y, Ramman Lal v, Ram Gopal, 
47 Ind. Cas 957; 21 О О. 200; Б О. L J. 629 and 
Ram Dei v Suraj Bakhsh, 63 Ind. Cas. 177; 23 О. 
0.2047 O. L. J, $09; 2 U. P. L, В. (J. О.) 166, 
considered. 


Appeal No, 43 from a deozee of the Subor- 
dinate Judge, Sultanpur, dated the 2’rd 
December 1920, reversing that of the Munsif, 
Sultanpor, dated the 22nd September 1919, 


Appeal No, 82 froma desree of tbe Subcr- 
dinate Judge, Sultanpur, dated the 92:rd 
Desember 1920, reversing deeree of the 
Мапві?, Sultanpur, dated the 2ist February 
1999. 

Appeal No 183 from a deeree of the Sub. 
érdinate Judge, Sultanpur, dated the 19th 
April 192], eonfirming deereo of the 
Мапа, Sultanpur, dated the 4th December 
1920, * 
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Mr. 4, Р, Sen, for the Appellants in Appeal 
No 43, А 

Мг. Niamat Ullah, for Respondent No, 5 
in Appeal No. 43. : 


Mr. Bisheshwar Nath Sri astavo, for the 
Appellant in Appeal No, 82. 


Messrs, Haider Husdinand Nidmat Ullah, 
for the Respondents in Appeal No. 82. 


Messis. Haider Husain, Bhsanurrahman and 


Nicmet Ullah, for the Appellants in Appeal 
No, 183, 


Mr. A. P. Sen, for Respondents Nos, 
lend 2 in Appeal No. 183, ` 


Mr, Bisheshwar Nuth Бтїссз{ата, for 
Respondent No, 3 in Appeal No, 183, 
JUDGMENT,— These three sonnested 


8ppeals arise aut of three separate Soita Nor, 
10 of 1919; 243 of 1919 and 118 of 1919 
instituted in the Court of the Munsif of 
Sultanpur. These suits were brought res. 
pestively by the sons of Salig Ram, Ram 
Ghulam and Mahabir, three brothers, tc cet 
aside eer'ain transfers made by the three 
brothers jointly and to reeover their respee- 
tive shares in the joint family property. 
The following pedigres will show the position 
of the rarti:s, 


RAM CHARAN, 
RE List VI) 





\ 


Salig Pam Ram Ghulam Mahabir 


Gur Prasad 





1 


Raghunath Prasad, 
е 


[ 
Gopi Nath 
1 


Г . E 
Janki Sadho Ram, Sant Prasad, Mahant 
Prasad, ° e Prasad, 


The sone of Salig Ram and a transferee from 
them were plaintiffs in Suit No. 10 of 1419, 
Gur Prasad and a transferee from him named 
Mazhar Hussin were plaintiffs in Snit No, 
246 of 1919. The two sons of Mahabir and 
the same Mezhar Husain as tranefereo 
were plaintiffs in Sait No, 118 of 1949, ` 
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* "The suits have already been before this 
Court in appeal. Ram Obasran was & 
grantee whose name was ineluded in List 
Vi of the lista prepared under Aet I of 
1859. The suits were originally dismissed 
on theground that his sonsheld the prop- 
erty ав absolute. proprietors with full power 
of disposal, This finding was upheld by 
the lower Appellate Court. On appeal to this 
Court it was held that “ the property de- 
seended to Ham Oharan's sons in the same 
‘way and subjeet to the same rights as if it 
had been the self acquired property of Ram 
Oharan under Hindu Law. As soon as the 
grandsons of Ram  Oharan in the male 
line were borr, they beasme eo-heirs with 
their fathers.” The appeals were, therefore, 
remanded to the lower Appellate Oourt for 
.desision of the remaining issues under Order 
1V, rule 23. 


. The learned Subordinate Judge has 
deoided Suit No, 10 of 1919 wholly and Suit 
. No. 246 of 1919 mainly in favour of the 
plaintiffs, In the latter .sase he made the 
deeree for possession of the one sixth share 
claimed, subjeet to payment of one-sixth of a 
sum of Ra. 521 whieh Һе found to be binding 
on: the plaintiffs: These desisions were 
paesed on 23rd 'Desember 1920. The third 
.в016 has been wholly dismissed. The appeal 
in this auit was desided by the learned 
Subordinate Judge on 9th April 1921 and he 
took a different view of the law from that 
which he had taken in deeiding the appeals 
in the aonneeted suits. He held on the 
authority of two Benoh rulings of this Cour, 
whieh apparently were not sited before 
bim in the earlier eases, that the anit was 
barred by the prinsiple that when onee joint 
family property has pasecd out of the family 
under a sale exeented to satisfy a previously 
existing debt, the sons sould only question it 
by showing tat the debt was either illegal 
or immoral, The rulings of this Oourt to 
whieh referense has Been made gave effest to 
a prindfple long ago laid dowp by their 
Lordships of tle Privy Council. 

The alienation shallenged in Appeal No. 43 
of 1921 is a зае. їед exsouted on 10th July 
1903 in favour of persons who are now 
represented by. the appellants Musammat 
Manzoran Bibi, Muhammad Ibrahim and 
Murammat Karimen fora sum of Вв, 5,500 
made w as follows:— 
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| Rs. 
Payable to Har Obaran Das `` 
under prior mortgagss _... 4,700 
Payable to Musammat Bhagwan ` 
Dei under а prior mort- 
gage see 660 
Paid in cash for ‘expenses of : 
sale, ete. тя s 200 
Tora. TM 5,500 


None of the younger sons of Salig Ram 
were born on the date of the alienation 
and there was a question in the Оопгів 
below whether the eldest, Janki Prasad, was 
born. This point has now been desided in 
his favour, and as it ie a finding of faet 
the desision is final. The appellants eontest 
the desision of the Court below on two main 
grounds, 

The first is the plea whish has been 
aesepted by the learned Subordinate Judge 
in the later suit, namely, that when onee 
property has passed away from the family 
under a sale to pay off previously existing debt, 
the sons ean only shallenge it by showing 
that the bebt in question was of an illegal or 
immoral sharaeter. This issue is common 
to all the three appeals, 

The sesond greund ia that the morigages 
whieh were paid off by means of the sale- 
deed in suit were for the most part 
exeented before the birth of Janki Prasad, 
the eldest son of Salig Ram, At that time © 
Salig Ram was sole and absolute owner of 
his share in the property in suit sni had 
unrestristed power to sell or mortgage it. - 


- These mortgages were, therefore, binding on 


the property and Salig Ram was folly 
justified under Hindu Law both on the 
ground of legal nesersity and of benefit to 
the family in raising money to pay them 
off by selling & portion of the joint family 
property. The property sold was a half 
share of the entire property eovered by the 
mortgages. 


These are the substantial issues in the - 
ease, It was faintly urged in the course 
of the argument in this and the other 
appeals that the Court should on the 
anthority of the ruling in Balwant 
Santaram v. Babaji (1), presume legal 
neeessity for the transastions on the ground 


(1) 8 B. 602аё p. 003; 9 Ind. Jur. 227; 4 Ind. 
Dec. (N. 3.) 778, • 
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that the heads of all three branshes of the 
family sonaurred in them; bat where the 
purpose for whish the wale-eoneideration wag 
made is known, there is no room for any 
presumption, The Court Раз merely to 
examine whether that purpose is one whish 
Hindu Law rec»gnises as valid. 

The prineiple on whish the appellants 
rely was first fully stated ia Suraj Bunst 
Koer v. Bheo Persad Singh (2) in these 
terms :— 

"First. That where joint ansestral property 
has passed ont of a joint family, either 
under a eonveyanes exesuted by a father 
in eonsideration of an antesedent debt, or 
in order to raise money to pay off an 
a@uteaedent debt, or under a aale in exeeu. 
tion of a desree for the father's debt, his 
Bons, by reason of their duty to pay their 
father’s debts, eannot recover that property, 
unless they show that the debts were 
contrasted for immoral purposes, and that 
the purghasers had notiss that they were so 
sontraefed, and 

Secondly, That the purehasers at an excaus 
tion sale, being strangers to the suit, if they 
have not notiee that. th8 debts wera во 
éoritrasted, are not bound to make enquiry 
beyond what appears on the. fase of the pro- 
‘eeedings.” ' 

It was thus re-stated by Sir John 
Stanley, О. J, in Ohandradeo Singh v, 
Maia Prasad (8) in words to whish the 
' Privy Couneil have given the sanotion of 
their approval :— ' 

"The first of these propositions, d will 
be observed, deals with eases where joint 
ansestral property has passed out of a 
joint family either under а sonveyanes 
exesuted by а father ón consideration of 
an antecsdené debt cr in order to raise 
money to pay off anm antecedent debt, or 
under a sale in exesution of a dearee for 
the father’s debt, It deals with esses in 
whish ancestral property has passed out of 
the family, and with no other oases, and 
the words ‘antecedent debt’ seem to have 
been used advisedly,” 

Both these passages were quoted in Lord 
Shaw’s judgment in Sahu Ram Ohandra v, 


(2) 6 I, A. 58: 5 O. 148: 4 O. L. В. 226; 4Sar. P. C. 
J. и 8 Suth P. O.J, o 2 Shome L, R, 242; 2 Ind. 
Dec. (х. s^ 705 (P. О, 

(8), 1 Ind. Oas, 479; 81 А, 176; 6 A, L. J, 203. 
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Bhup Singh (4). Bafore quoting them he 
loosely sums up the position as follows :— 

‘A perusal of the numerous anthorities 
will show that wherea joint family prop- 
erty has been sold ont and out, or where 
a dearee in exeeution of the mortgage 
has been obtained against the property, and 
rigbts have thus sprung up with regard to 
the joint family estate, these rights ara 
not to be defeated by the members of the 
joint family simply questioning the trans: 
action entered into by its head.” 

I use the word "loosely"  besause this 
summing up read literally might apply to 
a sale for sash where there was no ante- 
eedent liability. All the authoritiea are 
agreed that in aueh а sàse sons бап quaes 
tion the sale, Lord Shaw was not laying 
down апу new principle. He was merely 
summing up the effest of the previous author- 
ities, 

The argument of the appellants is that 
the words " anteeedent debt” in the pass. 
ages quoted above inslude any prior debt, 
and are used іп a different sense from that 
in whioh the same words are used in the 
later portion of their judgment whera their 
Lordships say that 16 must bs a debt incurred 
independently of the sredit afforded by the 
joint estate. 

The argument has only.to be thus өх- 
plisitly stated for it to be seen that it ia 
untenable. It is impossible that their Lord. 
ships should have used an expression, which 
they were engaged in interpreting and on 
the meaning of whish the deaision turned, 
in different senses in suscessive paragraphs, 
The appellant was relying on an exseption 
in favour of a sale or mortgage made in 
eonsideration of'antesedent debt and the 
whole of the latter part of the judgment is 
devoted to dissussing the limits of the 
exeeption, ending up with the statement 
that in order to validate the trangastion 
there must*be not only antecgdensy in time 
but also true dissosiation in faet, Onse it 
is proved that a sale has' taken plase in 
eonsideration of antesedent debt as thua 
defined, the sons are preeluded from attaek» 
ing it, but they are not presluded from 


(4) 39 Ind. Cas, 280; 441. А. 126; 89 A, 437; 28 О. W. 
N. 898; 1 P. І. W. 557; 15 A. Ian J. 487: 19 Bom L. В, 
498; 26 O.L 1. 1,88. M.L.J. 14; (1917) M. W. N, 439 
22 M, L. T. 22; 6 L. 7,218 (P. 0.). 
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raising the prior question whether the sale 
. really was in consideration of sush a debt. 
None of the oases sited in argument eorflisb 
with this view, 

The appellants in Appeal No. 43 are, how- 
ever, entitled to ицовеей as to a large part 
of the  eonsideration on the sesond plea. 
The mortgages to the payment of whieh 
the sonsideration of the deed was applied 
were as follows :— 


Mortgagee, Amount. Date. 
Re, 

Musammat Bhagwani 620 13th Desem- 
Dei. ber 1899, 
Har Charan Das... 2,000 18th June 

| 19С0, 

do. - $us 760 do. 
do, ee 1,560 6 June 

1901. 

do. eas 509- do 


All these mortgages were: usufruetuary, 
but, all but the last two of them were exe- 
conted Lefore the birth of Janki Prasad. 
The learned Subordinate Judge finds that 
he was- born before the date of the sale. 
deed of 10th July 1903, but had not considered 
the question whether he was born on the 
date of these mortgages. He has, however, 
peeopted the statement of the plaintiffs’ 
witnesses that Janki Prasad was abont 
ninetsen years old at the time when their 
evidenss was given, whieh was in July 
1919. Agsording to this he was born in 
the latter half of the year 1900. The 
burden of proof of minority ley on the 
plaintiff, and if his witnesses are not exact as 
to the date of his birth, their evidense 
eannot be strained in his favour. It is, 
therefore, preved that at the time of the 
sale-deed the property had passed into the 
hands of mortgageef under mortgages whieh 
were valid and binding as against the 
plaintiff to the extent of Rs. 3,300. To 
recover possessiqn of the property by pay- 
ing off these mortgages was a purpose for 
whish the father воша legitimately raise 
money as head*of the joint family, and the 
family benefited by the transaction to the 
extent of the mortgages whieh were paid off. 
The plaintiff ean, therfore, in any event only 
resover the property by re-paying this 
"Amount, No interest ів allowed as the de. 
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fendanta have held possession of the pro- 
perty recently, 

Similar questions are raised in Appeal 
No, 183, Suit No. 245 of 1919 (Appeal 
No. 82 of 1921) relates to a sale-deed dated 
15th May 1911 exesrted by tbe three 
brothers in favour of Har Oharan Das for 
a sum of Rs, 4,000, Repees. 1,500 of the воп: 
sideration was paid in eash but it has been 
found that Re, 521 out of this was for legal 
necessity, The remainder was taken in 
salisfastion of two prior usufruetuary mort- 
gager, Exhibits А16 and A17. These prior 
mortgages ara of the year 1904 long after 
the birth of the plaintiff, Gur Prasad. They 
ате pure usufrustuary mortgages carrying 
n? personal liability, Exbibit А16 was іп 
Satisfaction of a still earlier usufruetnary 
mortgsge of 18'5 but even this is subse- 
quent to Gur Prasad’s birth, The only 
ground of appeal inthis ease, therefore, ів 
the first of the two grounds slated in 
eonneetion with Appeal No, 43, There ів а 
elause in these prior mortgages making the 
mortgagor personally liable for the mort- 
gage money in eate the mortgagee should 
be dispossessed frem the mortgaged property, 
and it was snggested in the eourse of the 
argument tbat this might be held to воп- 
stitute a personal liabitity within the mean- 
iog of the ruling in Sahu Ram Ohandra 
v. Bhup Singh (4) .as interpreted by thia 
Court in Ramman Lal v. Ram Gopal (5) 
and Ram Det v. Buroj Bakhsh (6), 
bnt, as the respondents point ont, thia 
liability is imposed by law in the oase of 
every uenfreetuary mortgage, and if this 
argument were  assepted, the diatinstion 
drawn in the rulings of this Oourt between 
a purely usufrustuary mortgage and the 
mortgage whieh oarries with it liability to 
a personal desree for a mortgage-debt would 
become entirely meaningless. 

Suit No 118 of 1919 (Appeal No. 183 
of 1921) relates to the same sale deed of 
13th May 1911 for Rs. 4,000 which is in 
issue in Appeal No. 82 and another sale 
of 7th May 1912 fcr Re. 3,000, It ia 
surious that in this ease the learned Sub. 
ordinate Judge has eome to an opposite 
éonelusion from that whioh he arrived at 


‚ (8) 47 Ind. Cas, 987; 21 О.С, 200; 6 О. 1.97, 629. 
(6) 60 Ind. Cas. 177; 28 0. 0.2047 O. L. J. 509; 
2U, P. L. R. (J, 0) 156, — ^ . "us 
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in the eonneeted ease regarding the sum 
of Rs, 521 whieh forms part of the oon- 
sideration of the deed for Rs, 4,000. In 
the earlier suit he held it to be for legal 
nesessity, In the latter suit he held that legal 
necessity waa not proved, As the evidense 
was separately recorded in the two sases, it 
was open to him to do this, but if is perhaps 
surprising that he should have made no 
referenes іо having previously eome to an 
opposite aonelusion on the same faota, 

Although the first deed in anit is the 
same as in Appeal No, 8?, the legal posi- 
tion is substantially different, As hea 
been already showr, the deed was executed 
to the extent of Rs, 2,500 in satisfastion 
of two earlier mortgages of 10% for 
Rs, 1,200 and Ra. 1,300 Poe, and one 
of these, that for Rs. 1,200, was executed 
in satisfaction of a mortgago of 1895. 
Neither cf the sons of Mahabir was at 
that’ time born, The age of the elder is 
given in the plaint as 21 co that he was 
born about the beginning of 1898, The 
mortgage of 1895 was, therefore, a valid 
moftgage whieh the plaintiffs sould not 
Gueation and they sould only recover pos- 
session of the property whieh had passed 

away from the family by paying it off. 

The .sale-deed for Hs. 3,000 was exesuted 
partly for eash and partly in satisfaction 
„aof. four earlier mortgage-deeds, Three 
wf these were  nsufrueluary mortgage» 
deeds, exeouted ‘in 1903 and 1504 at а 
time when the elder son of the exeoutant 
was already.born. The fourth mortgage 
:was а simple mortgage for Ra. 175 earry- 
‘ing в personal liability and this eonstitutes 
‘genuine antesedent debt enffisient to sup. 
port the subsequent alienation. The amount 
веб off in the sale.deed on this assount 
was Rs, 216, and this amount the defend. 
ants ean rightly claim, 

The result isas follows. In Appeal No. 
:43 the deeree of the Court below is modi- 
fed by directing that as a sondition of 
.esovering possession the plaintiffs must 
.pay to the defendants Hs. 3,300, Appeal 
No. 82 is dismissed. Appeal No. 183 is 
Allowed and the plaintifs are given a 
desrea for. possession of the property sub- 
jest to- their rs-paying to the defendants 
the sum of Rs, 1,416, 

As the law was understsod at the time 
when the transastions were entered into, 
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the defendants had reason to suppose that 
they were valid, and in view of thia faot 
and of the length of time after whish 
they have been challenged, I allow the 
plaintiffs no s2sts of the appeals to this 
Court. In Appeals Nos. 43 aud 183 in 
whieh the defendants have been partly 
sussessfal, the parties will bear theirown 
eosta throughout, As Appeal No. 82 has 
failed, the Subordinate Judge’s order as to 
sosts will not be disturbed. 
J, P. 
Appeals Коз, 48, 183 partly allowed ; 
Appeal No, 82 dismissed. 


LAHORE HIGH COURT, 
Szconp Civin, Appzat No, 1029 or 1919, 
Ostober 14,1920. 

Present :—Mr. Justise ‘Abdul Raoof. 
RAJA—Pvarkrive— APPELLANT 

versus 
SALABAT AND Or4ERsS--DEFANDANTI 
— RESPONDENTS. 

Mutation, party consenting ta, effect of — Appellate 
Court, whether bound to give findings on every plea 
in memorandum of appeal— Appeal, second—Question 
of law, new. 


Where а person consents to land being mutated 
in favour of another, it is a clear indication of 
the relinquishment of his rights in it, [p 937, ool. 2 ] 

An Appellate Court is not bound to record a finding 
upon every plea entered in the memorandun of 
appeal unless it is urged before it, An appellant 
may take as many pleas as he likes, but a Court 
is bound to give a decision on those pleas only 
which are urged and argued before it, [p. 987, 
col, 2.] 

A pure question of law, thoug& not raised in a 
memorandum of second appeal, may be raised and 
argued at the hearing of tle appeal. [p. 937, col, 2.] 

Sesond appeal from a  desree*of the 
Distrist Judge, Lyallpur, dated the 3rd 
February 1919, affirming that of the Munsif, 
First Olass, Jhang, dated’ the 7th January 
1918. 

Mr. M. S Bhagat, and Sheikh Nea: AL, 
for the Appellant, 

Dr. Mohamed Iqbal, for the Rsapondents, 

JUDGMENT —The fasts giving ise to 
this sesond appeal may be summasised ан 
below. One dalla had three sons, Raja, Gada 


* father. 
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(Sada) and Dalla. Dalla had three eons, 
Salabat, defendant No, 1, Mohabbat, defend- 
ant ‘No. 2 and defendant No. 3. Gada 
(Sada) having died without any. issue his 
widow, Musammat Saban entered into posses» 
sion of the property left by him. She having 
married Dalla her rights in the land are said 


to have come to an end. Raja same into 


Court alleging that after the death of Gada 
(Sada) he and Musammat Saban, wife of the 
“deseased, remained in possession of the land, 

but that 'resentiy he dissovered that the land 
'".had been mutated in the names of his ne. 
- phews; Salabat, Mohabbat and Fazal, He 

applied withont suogess for the eorreotion of 
the entry. On these faets tho plaintiff elaim- 
ed possession of the land, The suit was 
resisted by the defendants on the ground that 
the mutation of the defendant's father's name 
had been effeeted with the вопвепё and 
knowledge cf the plaintiff, The reason given 
for the consent was that Jalla had Separated 
from his two sons, Gada (Sada) and’ Dalla, 
‘and bad remained joint with the plaintiff, that 
on the death’ of Jalla Lis entire estate of 
whieh he was then possessed went io the 
plaintiff; and -that Gada and Dalla raised no 
objeetion on the agreement that the plaintiff 
would have’ nothing to do with the land in 
their Possession. 16 was alleged that in 
porguance of this compromise the plaintiff 
expressly ednsented to the land in dispute 
. being entered in the name of the defendante’ 
The defendants further set up tke 
> 'pleas of adverse possession, ` estoppel; limita: 
tion and want’ of 'jurisdietion, Jessnes were 
framed by the Court of first іпоќвпее . оп 
all .these pointe, ‘and the decisions on all 
these іввпев was given against the plaintiff, 

He was found to have been out of proprietary 
possession, gf the land for more than 12 
‘years. His possession over some portion of 
the land was fOund to be that of a tenant at- 
will under the defepdante. Tbe suit was 
held to pe. "barred by time and the possession 
of the defendapts as proprietors was found to 
be adverse for more than 12 years, The 


plaintiff was held*to be estopped from setting | 


up the slaim, and it was slearly determined 
that the plaintiff had abandoned his rights in 
favour of. the defendant’s father and had 
willingly allowed the name of Della to be 
entered as the proprietor of the land in dis- 

pute. *During the trial of the suit before the 
Jearned Munsif, it was also binfed that at the 
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date of the mutation of names and the alleged’ 
abandonment the plaintiff waa a minor and 
was ‘not bound by the abandonment, even 
if established. As no elear evidenese as to 
the plaintiff's age was given, no eficat was 
given to the plea and -the plaintiff's suit was 
dismiaeed. An &ppeal was preferred by the 
plaintiff to the lower Appellate Court and 
in. the memorandum of appeal pleas were 
raised impugning the deoisions of the First 
Court on almost-all the issues, Argument, 
however, appears to have been advaneed only 
questioning the yalidity of the abandonment 
on the ground of the minority of the plaintiff. 
The lower Appellate Conrt found the follow- 
ing fasts :— 

(1) Gada died еи е7 after 1897 with- 
out any issne, and his widow, Musammat 
Saban, suseeeded to-his land. 

(2) On her marrying Dalla, the father of 
the defendants, the patwart made an entry in 
the register of mutations on the th of 
October 1902 showing that Dalla had been in 
possession of Musammat Saban's land and 
that Raja, the plaintiff, did not slaim a share 
in it. In the ordinary sourse this mutation 
eame befcre a Naib Tahsildar, and he with 
his report sent it "up to the Colleetor for 
sanetion with the remark that Raja had no 
objection to the mutation of the land in 
favour of Dalla. 

(3) The papers. were laid before. the 
Assistant Colonization Offieer, who sent these 
to the Oollestor with the following remarks;— 

“Musammet Saban’s half equare should go in 
equal shares to Raja and Dalla, but. Raja 
whose statement is on the file, does not wish 
to take his share of this half square and he 
wishes that the whole half square may go ta 
Dalla, Dalla and Musammat Saban, of 
ecurse, likewise desire this. This is an 
alienation titer tivos and would require 
the earstion of the Financial Oommis- 
sianer.’ 

The Collector forwarded the- papers to the 
Finasoial Commissioner, who, ou the 28th of 
July 1904, granted the певеввагу sanation and 
mutation was effeeted in the name of Dalla 
&seordingly. On these findings the question 
ofthealleged minority of the plaintiff be. 
eame very material, aud as no evidenee had 
been recorded on the point and final deoimion 
had not been given on it, the lower Appellate 
Oourt referrel an issue on the point under 
Order XLI, rule 25, -to the Court of Grot 
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Instanes for desision, Hyidense was - produse 
Љу both the parties before the le&rnéd Muusif 
who, ‘after “eonsidering "the entire evideres 
on tbe point resorded the following 
finding : — 


. “The birth entry Exhibit P.A. filed by the р 


defendant amply shows that Raja, ‘son of 
Jalla, was born on the. 5th November 1884 
in village, Khaneband wala, and I think ‘this 
is a weighty piece of evidence to show that 
in 1£04 when the mutation was sanetioned 
by the. Naib Tabsildar the plaintiff was about 

` 20 years old. He cannot be seid to be minor 
at that time.” 

On the finding being returned to the lower 
Appellate Oourt objestions were urged against 
if, one of the objections being that the Court 
of frst instanee had wrongly refused to asaer- 
tain through the Philour Buresu whether 


the thumb impression on the mutation entry . 


relied upon by the defendants was that of the 
plaintiff. The objections raieed were cver- 
ruled by the lower Appellate Court aud-after 
overruling the objeetions the lower Appellate 
Court made the followirg remarks in the 
judgment: — 

“Arguments were addrbssed to me by par- 
ties’ Counsel regarding the question of aban- 
donment by plaintiff and his age, The points 
that arise in this appeal are :—' 

“a Whether the plaintiff abandoned his 
right i in.the land at the time the mutation 
was entered in respondent's favour, ard 

"(2) Whether he was.a minor.’ 

. The deeision of these questions was given 
against the plaintiff with the result that the 
appeal was dismiesed and the deereo of the 
Court of first instanoe was upheld, The 
plaintiff.then eame np in sesond appeal to 
this Court. On the appeal soming up for 
.hearing before the late learned Chief Justiee, 
he dirested an enquiry by the Police Bureau 
- pt Phillour as to the genuineness of the 
alleged thumb .impression of the plaintiff, 
The result of the enquiry being unfavour- 
‘able to the plaintiff, the finding on the 
question of minority reeorded by the lower 
сота Oourt stands unreversed and is 
fina 
somewhat lengthy argument has been ad- 
dressed to me by Mr. M. S, Bhagat on behalf 
of the appellant, Не has tried to ге argue 
: АЙ the questions of fast and law which have 
been discussed and deeided by both the Courts 
below. He has tried to re-open the ques- 
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tion of the minority of the plaintiff and has 
veritisised the svidenee on the reeord, Не 
bas further made an attempt. to show with 
reference to the evidéneé on the record that 
ihe findings of the two Courts as to the 
aatual relisquishment by the plaintiff of his 
rights in the land were not established. In 
my opinion these are questions of fast whieh 
the appellant is not entitled to urge in Second 
appeal Mr, Bhagat strongly urged that hia 
elient had not been fairly treated by the lower 
Appellate Court inasmüoh as all the, pleas 
raised in the memorandum of appeal had not 
been considered and desided seriatim by that 
‘Court. A referense to tbe judgment of the 
lower Appellate Court elearly shows that only 
two points were urged before it on receipt from 
the lower Court of the finding on the question 
of minority. An Appellate Court is not bound 
to resord & finding upon every plea entered 
in, the memorandum of appeal unless it is 
urged before it. An appellant may take as 
maby pleas as he likes, but a Court is bound 
to give а decision on those pleas only which 
are urged and argued before if, Mr, 
Bhagat war, however, entitled to question 
the effectiveness of the abandonment in law 
‘on the fasts found, and. although this waa 
objeeted to by Dr. Iqbalon the gronnd that 
the plea had not been raised in the memo- 
.Tr&ndum of appeal to this Court, I allowed 
Mr. Bhagat to raise it before me as it 
involved a pure question of law. It was 
sontended by Mr. Bhagat that the mutation 
entry eonld not have the effest of extin- 
guishing the proprietary rights of the plaint» 
iff as it was agreed to merely on the ground 
of Dalla’s possession, In support of this 
argument he relied upon Ohokhey Singh v, 
Jote Singh (i), This ruling was also relied 
upon before the lower Appellate Court, and 
was distinguished by that Court on faata 
from the preeert «ase, * In my opinion the 
lower Appellate Court’ took tke right view, 
It wae, bowever, eontended that the final 
entry to whieh the thumb impression of the 
plaintiff was affixed did rot sontain any 
words whish would amount to a relinquish. 
ment of the pleinfiff's rights,-but the muta. 
tion proseed:nga sommeneed from the date 


(1) 1.Ind. Cas. 168; BLA, 78 (P.C) 11 Bom. L. 


В. 69; 18 О. W. N. £74; 6. 4. L. J. 100; 90, L. J. 368 
5 M. L. 7. 167 18M, Le J, 128; 120. C, 288; 86 J. А, 
58, К 
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on whieh the .paiwari recorded his report. 
That report contains the statement of the 
plaintiff, whiah unmistakably amaunts to a 
relioquishment ofhis rights. The different 
stages of the mutation prosesdings must ba 
looked at ая à whole, and final entry must be 
eonstrusd to hava bean made with reference 
to all the proseedings taken in eonnestion 
therewith. It is impossible to hold that 
‘the statement sontained in the report of the 
patwari, on the basis of whish subsequent 
orders were passed, was not present before 
the plaintiff when he gaye his sonsent 
to the mutation of the name of Dalla, 

The present. case, therefore, is slearly 
distingaishable from the ruling absva referred 
io. In my opinion the Courts balow have 
arrived at a right sonolusion and this appeal 
must be dismissed with costs, I order 
aseordingly, 
WO А, бх, н 

Apreal dismissed, 


.OUDH JUDIOIAL COMMISSIONEB'S 
К COURT. 
FigsT Охуи, АрркАІ. No. 26 or 1921, 
July 18, 1921, 
Present : — Mr. Dalal, A. J. O., and 
Syed Wazir Hasan, A, J. C. 
RANODIP SINGH. AND OTRERS—PLAINTIFFÀ 
— APPELLANTS 
versus 


RAMESHAR PRASAD AND organs 


— DEFENDANTS — RESPONDENTS, 
` Hindu Law—Joint famiy—Alienation—Right to sue, 
when aogrues-— After-born, son, position of —Limitation, 
fresh start of—Bons, elder, position «f —Limitation 
Act (IX of 1908)? ss. 6, 7, application of. 


a Under Hindu Law-the cause of action in respect 
óf an alienation accrues when the purchaser takes 
possession and a new cause of action does not accrae 
upon the subsequent birth of a son in the family, 
and a -fresh period of limitation does not starb 
from the date of his birth. In his case the time 
from which the period of limitation is to be 
reckon#d is the date of the transfer, and as he was 
nob bofn on ‘that date and was thus under no dis- 
ability on thet date, he’ could note obtain the bene- 
fits of section 6 of tho Limitation Act, And, wheu 
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he could nob obtain such benefit himself, he could 
give no benefit under section 7 to his elder brothors. 

р. 940, col. +.] 

Chokhey Singh v. Hardeo Singh, 61 Ind. Oas. 767; 
240.C 480; 8 O. L. J. 667; 4 U. P. L,R. (J. 0:) 10, 
followed, 

Ramkishore Kedarnath v. Jainarayan Ramrachpal, 
20 Ind. Cas. 958; 40 O. 966: (1913, M. W. N, (61; 14 
M. L. T. 163; 17 О. W. N. 1189; 18 C.-L. J. 237; 15 
Bom. L В. 867; 11 A. L. J. 865; 25 M. L. J. 612: 10 
N. L R. 1; 40 I. A. 213 (P. 0.5, Ganga Dayal v. Mans 
Ram, 1 Ind. Cas. 824.81 A. 156; 6 A. L. J. 62, Peria- 
samt v. Krishna Ayyan, 25 M, 431; 12 M. L. J. 1606 
(F. B.) Johnson v. Madras Railway Company, 28 M. 
479; 16 M. L. Ј. 363 and Lachman Das v. Sundar 
Das, 59 Ind. Oas., 678; 1 L. 558, distinguished from. 

Appeal from а deoree of the Subardi. 
nate Judgs, Bahraich, dated the 22ad. Marsh 
1921, : 

Syed Zahur Ahmad, for the Appellants. 

Pandit Gokaran Nath Misra, for Rospond- 
ents Nos, 5 and 7. 

JUDGMENT. 

”.1 ‘L, А. J. O,-- Tho question of limitation 
raised in this appeal ia aonaluded ‘by an 
unreported Bench desision of this Court 
in First Civil Appeal No, 10 of 1920 
desided on 5th of April 19291, Ohokhey 
Singh v. Hardeo Singh (1). As, how- 
ever, the sorrestness of that desision was 
questioned at the Bar and the whole point 
was argued on behalf of ths appellante, 
it will be nesessary for me to give reasons 
for my agreement with the result of that 
decision, 

The property in suit was sold by tha 
father of the plaintiff who isa defendant 
to the enit on the 3rd cf June 1893, 
The four plaintiffa were born on the fol. 
lowing dates :— 

Ranodip Singh on the 23rd of Augasí 
1886, 

Kali Bakhsh Singh on the 4thof August 
1891; 

Sitla Bakhsh Singh on the Ist of Ostobar 
1897, and Parmeshur Bakhsh Singh on the 
30ih of November 1900. 

The plaintiffs sued to have the sale by 
the manager of the joint Hindu family set 
aside on the ground that the alienation 
was without legal nesessity. The learned 
Subordinate Файда of Bahraich dismissed 
the suit on the ground that 16 was barred 
by limitation under Artisle 126 of the Limi. 
tation Aot, From that desree tha plaint. 
iffa have appealed, : . 

(1) 61 Ind, Oas. 757; 24 О O, 880; 8 О.Т, J. 987 
T. P. L, R, (J. С.) 10, 
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It was argued that Ranodip Singh and 
Kali 'Ba&bsh Singb, who were in existenos 
at the time ofthe: tranefer, were entitled 
to sne under the provisions of sestions 6 
and 7 of the Limitation Ast up to the 
4th’ of August 1912, Before that data 
howéyer Sitla Bakhsh Singh and Par- 
meshur. Bakhsh Singh were born, во the 
period of limitation will extend under. 
seetion 8 of the Limitation Aet up to 
the time wken Parmeshur Bakhsh Singh 
attained the age of 21, that is, up to 30th 
of November 1921. n this reasoning be 
asecpted, the suit of the plaintiffs would 
ba within time, 

Confining myself first to the Limitation 
Aet it^ is^ clear that the | reasoning is 
unsound. ‘Section 6 өпавів "Where aper- 
воп ‘entitled to institute a suit or make 
an &pplieation for the execution of a deeree 
is, at the time from whieh the period of 
limitation is to be reskored, a minor...... 
he may institute the. suit or make the 
appligation within the same period after 
the disability Баз eeased, as would other. 
wise have been allowed from the time 
precoribed therefor in the third ваши 
of the First Schedule.” Now 81а Bakhsh 
Singh and Parmeshar Bakhsh Singh ware 
not in existense at the, time of the alien- 
ation, that is, at the time from which the 
period. of ‘limitation in this suit is to be, 
reskoned, во the provisions of gestion 6 бап. 
not apply to them, Sitis Bakhsh Singh and: 
Parmeshur Bakhsh Singh had . to- sue 
within twelve years of ‘the date ot 'eliena- 
tion in 1593 unless they sonld sue jointly 
with any other member of the . "joint 
family. "The whole diffeulty : -in a disous- 
sion of this matter arises beeause the. 
after-born sons Have a vested interest so. 
extensive with that of the previously born 
sons‘ of the family. Sitla Bakhsh Singh 
and Parmesbur Bakhsh Singh ‘sould not 
only sue within twelve years -of the date 
óf alienation ‘but they eould also’ take 
Advantage of any extention of time ob- 
fained by their brothers under sestion 6 
of the: Limitation Aot. Inthe Privy Counoil 
ruling of Ramktshore Kedarnalh v. Jaina- 
rayan Ramyrachpal (2) when limitation 


(2) 20 Ind. Cas, 968; 49 С. 966; (7918) М.Ү. Х. 
661; 14 M. L. T. 163: 17 O. W. N. 1189; 18 C. L.J, 
287; 15 Bom, L. R. 867; 11. А.І, Ј. 865; 26 M.L, J. 
812 10 N, L. R. 1; 40 1, А, 218 (P; О.), 
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was found to ba saved with  resppeat to 
previously born sons, the advantaga of susah 
saving was given also to after-born sons. 
Their Lordships observed at page 9&0.* 
" t was eonesded before this Board, and, 
as their Lordships think, rizhtly eonosd. 
ed, that if the first plaintiff sueseeds iu 
the suit, his younger brothers born before 
а partition of the estate will be entitled to 
share in the relief," This ruling however 
does not deside the question in favour 
of an after-born son that he shall have 
the advantage of the provisions of seotion 6 
from the date of his birth. The ване of Ganga 
Dayal v. Mani Ват (3) whioh followed Perat- 
simi v. Krishna Ayyar (4), and Johnson v, 
Madras Hoilwiy Oompany (5) also make 
no referense to the applieability of sestian 
6 to an after-born son, In all those 
rulings the question for desision was whether, 


‘where all the sons were in existinee at 


the time of the alienation, the minority 
of the youngest saved limitation in the 
s256 of the eldest son or not. It was 
held that by the appliestion of the pros 
visions of sestion 7 of the Limitation Ast in 
sush а базе the psriod of limitation for 
all the sons extended to the time up to 
three years after the youngest son had 
attained majority. To make ап instanee 
{бош the present саве, Ranodip Singh 
attained majority in 1904 and «ould have 
brought a suit to set aside the aliena- 
tion up to 1927 but besause of the exist- 
ence of Kali Bakhsh Singh at the time 
of the alienation and the right whioh 
Kali” Bakhsh Singh had to bring the snit 
up to the year 1912; Ranodip Singh 


‘also, under the provisions of sestion 7 of 


the Limitation Aet, would be entitled to 
bring a suit ia. 1912, Thgse prineiples 
of law would not some into operation as 
regards Sitla Bakhsh «Singh and Parme. 
shur Bakhsh Siegh because they Were not 
in existenés on the date ofealienation and 
tke provisions of sestion 6 do not apply 
to them. The appellanta” learned Pleader 
pointed out that in the ease of Lachman 
Das v. Sundar Das (5), which was quoted 
with approval in the Beneh ruling of 


(3) 1 Ind, Cas. 824; 81 A. 156: 6 A. L. J. 92, 
(4) 25 М, 431; 12 M. L. J. 166 (Е.В). 

(5) 28 M. 479; 15 M. L J. 863. 

(6) 59 Ind. Cas, 6784 1 L 658. 

*Page cf 40 0, —[ Ed] 
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this Ofurt, the Judges did not scnsider 
the question under sestion 7 of the Limi- 
tation Aot. It is true that in that ease 
therights ofthe eldest вор, Lachman Das, 
Were not sonsidered in eonneetion with the 
rights of his brothers and his suit would not 
be time barred if the suit of his brothers had 
been within time. Bat this point whish was 
soneeded, possibly wrongly, by the appellants’ 
Counsel in the appeal, does not in any way 
affect the finding as regards the inapplieability 
of the provisions of smestion 6 of the Limita- 
tion Ast to after. born sons, | 

A son born in a joint Hindu family asquires 
by birth interest in ansestral property but 
does pot acquire any interest in any right to 
вов. The eausa of авііоп acerues after an 
alienation when the purehaser takes posses: 
Bion and a new sauce of action does not nssrue 
upon the subsequent birth of a son in the 
family. This was held as early as 18€7 in 
Raja Ram Tewary v, Luchmun Pershad (7). 
The same view was held іп Siddhessur Duit 
v. Sham Ohand Nundun (8) and the same 
principle of law was laid down by the 
Privy Oouneil in (адаг Singh v. Pitam 
Singh (9), Under the sireumstanses the 
after-born son does not asquire a fresh 
sanse of aetion and a fresh period of limitation 
does not start from the date of his birth, In 
the sase of an after-born son the time from 
whieh the period of limitation is to ke 
reskoned is the date of the transfer, and as 
he was not born on that date and was under 
, ho disability on that date, he cannot obtain 
the benefits of the provisions of seotion 6 of 
the Limitation Ast. . When he osnnot save 
limitation 
benefit under seetion 7 
brothers, 

To sum up ‘ny view of the law on the 
Subjeet is that Ranodip Singh and Kali 
Bakhsh, Singh sould hava brought the pre: 
sent suit up to 1712 and in that suit both 
Sitla Bakhsh Singh and Parmeshwar Singh 
.sould have joined effeotively. After 1912 
no suit by any of the brothers would lie 
besause Sitla Bakhsh Singh and Parmeshar 
Bakhsh Singh" were not entitled to the 
benefits of the provisions of section 6 of the 
Limitation Aet and for that reason the two 


e M 
7) ват. R, 15. 
(8) 23 W. R, 285. • 
(9) 4 А 120,8 I, А. 190; 4 бет, P. 0, J, 276; 2 Ind, 
peo (к, g) 679 (Р, 0), 79 
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EAMOHANDRA YANKATESH SHOLAPUR V, SHRINIVAS KRISHNA, 


for himself, he oan give по. 


| (әй 


elder brothers sould not derive avy benefit 
under seetion 7. I, therefore, hold that the 
suit in the lower Court was time-barred 
and I would dismias the appsal with sosts. 
WaziR Hasan, A. J. O.—Personally I hold 
& somewhat different view .on the question 
whish my learned eolleague has elaborate- 
ly, if I may respestfully say во, diseussed 
in his judgment, but ia this partisular e83e 
ihe acnslusion to whieh I have arrived 
soinsides with the final proposal of my 
learned aolleague that the appeal should be 
dismissed. I, therefore, soneur in the order 
which my learned eolleegue would pass in 
this appeal, i 
N.H. Appeal dismisted, 


BOMBAY HIGH UOURT. 
, Отуп, Exrasorptuary APPLICATION No, 43 
oF 1921, 
November 3, 1921. 

Present :—Sir Norman Masleod, Kr., Chief 
Justice, and Mr. Justise Shah. 
RAMOHANDRA VENKATESH SHOL A. 
PUR-—A»PPLIcANT 
versus 
SHRINIVAS KRISHNA KULKARNI 


Orronent. 

Res judicata—Oivil Procedure Code (Act V of 1918), . 
8. l', Exp. IV, application of —Execution application 
held time-barred— Subsequent appli"atwom on basis of 
acknouledgment whether maintainable. Е ` 


A decree-holder applied for execution in 19!9, 
The application was rejected as time-barred He 
applied again in 1920 relying on an acknowledgment 
made in his favour in 918, The Conrt rejected the 
application saying that as his previous application 
was held to be barred by time, the point was res 
judicata On appeal:— 

Held, (1) that the only ground on which the appli- 
cation could be barred as res judicata would be that 
the applicant ought to have raised the issue of 
acknowledgment in his previous application This 
was an extent to which the doctrine of res judicata 
could not be extended: 

(2 thatin the earlier application there was по 
adjudication that the execution of the decree was 
barred but only that the application was not shown 
to be within time; 

(8) that, therefore, the application was main. 
tainable А 

Appeal against an order passed by the 
Subordinate Jndge at Bagalkot. | 

Мг. H, B. Qumaste, for the Applieapt, 

Mr, 8. D. Sapre, for the Opponent. 

JUDGMENT, 


Magno», O, J.— The petitioner obtained 
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ABDUL RASHID 0, JANE! DAS, 
a deeree in Suit No. 91 of 1913 in the Court 


of the Seeond Olass Subordinate Judge at. 


Bagslkot against the opponent on the 2nd 
August 1913 and filed an applieation for 
exesution on the 3rd July  '1915. 
The applisation was strnek off as notioes 
were not served on the opponent. A seeond 
spplieation for execution No. 166 of 1519 
was made on 25th June 1919 but it was 
rejected ан time barred. The deeree holder 
again applied for exeantion on the 19:h June 
1920' relying on an acknowledgment made 
onthe 19th June 1917 and signed by tbe 
opponent ina sompromiee applieation in'& 
partition suit between himself and his 
brotEgr, The learred Subordinate Judge 
ввід; 22“ Оа КҺавЕ was held to be time- 
barred in a previcus applieetion. The print 
is thus res judicata, The present application 
must,.therefcre, be rejested.” He decided, 
therefore, that cnee a Darkhast had been 
rejested as time barred no further Da: khast 
sould be filed. That is not in agree- 
ment .with the desisioa in Mahadeo v. 
Trimbakbhat (1), All that was desided in 
the previous Darkhast of 1915 was that 
the Darkhast itsslf was not in time. That 
, would not prevent the exeeuting plaintiff from 
filing ancther Darkhaet and seeking to bring 
it within limitation on grounds whish were not 
before the Ccurt when the previoos Darkhaat 
was fled. Tho only ground on which this 
Darkbast eonld be rejested would bs that 
the petitioner ought to have relied upon 
the acknowledgment of June 1917 when he 
filed the previons Darkhast, and not having 
dore во he is for ever barred from relying 
upon it, 16 does not seem to me that the 
doetrine of res judicata ean be extended to 
that length. I agree with what was said 
by my brother Sbah in the ease of Mahadeo 
у, Trimbekbhat (1), whish was cited, that 
in the earlier Darkhast there was no 
adjudiaation that the exeention of the desres 
was barred but only that the application 
was not shown to be in time. I think, there- 
fore, that the Rule must be made absolute 
and that the Darkhast must be returned to 
the lower Court to be dealt with on the 
merits. 

Costs to be costs in the Darkhast, 

Suan, J.—I agree, 

юн, ., Rule made absolute, 

(1) 50 Ind, Cas 972; 2! Bom, L, В. 344, 

e 


INDIAN GASES. 


941 


, OUDH: JUDICIAL COMMISSIONER'S 
"COURT. 
Srcoxp Оту, Arrest No, 255 оғ 1820, 
Deeember 18, 1* £0, 
Present :— Mr. Lit dssy, J. О, А 
Maulvt ABDUL RASHID амр ANOTBER— | 
PLAINTIFF4— APPELLANTS 
versus 
JANKI DAS ino ANOTHER — DzriNDAMTS — 
Re-Powpents, 

Adverse possession —Endowed, property—Managera, 
successive—Limitation, running of-- Admission of right. 
jul title by wrongiul  possessor— Мо velinquishment 
of possession =. Possession, whether ceases to be adverse, 

Where endowed property belonging to an idol is 
taken possession of adversely,limitation to sue for 
possession of such property begins to run from the 
date of possession having been taken and each 
succeeding manager of the endowed property does 
not get a fresh start of limitation upon the ground 
of his not deriving title from any previous manager, 
ав the succeeding shebaits form a continuing repre. 
sentation of the idol's property. [p 942, col. »,] 

Where a person wrongfully in possession admits 
to the rightful owner that he disclaims all interest 
in the property in his possession, but does not 
voluntarily abandon. or relinquish possession, the 
admission does not affect the relation between them 
so as to convert what was previously adverse 
possession into possession of another character, гр, 
942, сої, 2.] 

Appeal from a deeree of the Distrist Judge; 
Fşzabad, dated the 22nd Mesy 1920, up- 
holding that of the Munmif, Fyzabad, dated 
the 7th August 1919, 

Mr. Niamat Ullah, for the Appellante. 

Mr. 4. Г, Sen, for the Respondents, 

JUDGMENT.--The only question for de. 
termifation in this appeal із whetker cr not 
the plaintiffs’ suit was barred Бу limi. 
tation, Both the Oourts below have held 
that it is. 

The property in suit sonsis!s of three 
kothris (rooms) attached to a mosqus at 
Ajudhia., 

It has been held in a ease desided in 
this Court in the year 19 3 that this prop- 
erty i» wagf property. The suit in whieh 
that decision was some "to. was brought by 
one Shaikh „Abdul Ghafur against Shiam 
Sundar Das * who i is now represented by the 
first defendant, Janki Das. . 

While it was held in this Oonrt that the 
property was wagf property it was also 
held that Shaikh Abdul Gh&fur was not 
entitled to have possession of it inasmueh 
as he was поб the muiwalli cf the trust 

property, His suit for possession, therefore, 
failed, 


$49 
| &BDUL RASBID V, JANI DAB, 
‘After tho suit was dismissed the 


plaintiffs went to the Court of the Distriet 
Judge and in the month of February 1918 
they obtained an order appointing them 
mulwallis of the mosque dnd of the property 
in suit.” The present snit was filed on the 
24th of Ostober 1918 and the defendants set 
up a plea of limitation, 

It was admitted in the plaint, and it 
was found in the earlier suit, that Shiam 
Suridar Das had bean in possession of this 
properiy: éinee the year 1903. It also 
seems svident that the plaintiffs in the presént 
suit have never been in posression of the 
property in dispute. 

I dm not disposed to agiee with the 
view taken by the OCouris below that 
Artiele 142 of the First Sehedule to the 
-Limitation Aet was the proper Artisle to 
apply in tbis баве for the purpose of de. 
termining the rule of limitation. It seems 
to me that the snit was really a snit on 
title and that it was for the defendants to 
prove. adverse possession. However, éven 
in this view it appears to me that the 
plea of adverse possession for more than 12 
years meat be sustained. 

lt is argued for the plaintiffs that the pos- 
везвіоп of these defendants did not and 
eould not beéorme adverse to them until the 
month of Februsry 1918 when they (the 
plaintiffs) were appointed mutwalis of the 
property. The argument is that it was 
only from the date of their appointment as 
sush - that the plaintiffs besame entitled 
to possession of this wagf property. - 

A similar plea was raised in the ease 
whieh is reported as Nelmony Singh v. 
Jogabandhu Roy (1). In that sase eertain 
debutlér propériy had been sliénated in the 

years 1957 and 1875 by the вай, In 
the year 1828 the sebait, who had ‘made 
these aliénations, was removed from offite 
and the plaintiff wes appointed in her pláe, 
The flaintiff brought a suit in 18:2 for 
réeovery.of possession of the enflowed prop- 
erties whish had been alienated’ in the 
years 1857 and 1875. When the plea of 
limitation was raised, the argument for the 
plaintiff was, .as it is here, that limitation 
began to run against him from the year 
1888, the date on whish he was appointed 
бай, but the High Court repelled: this 


(1) 28 C. 586; 12 Ind, Dec. (N. 84) 857. 
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eontention. They held that the possession 
of the defendants who professed to dérive 
title not from the idol, but ignoring its 
rights, mast be taken to Lave b8some 
adverse to the idol from the dates of- the 
two alienations whieh were both iore than 
12 gears before the date of the anit, lt 
was held that eaeh suseseding manager 
of -the endowed property sould not get a 
fresh slart so far as the question of limita- 
tion is eonaerned проп the ground of his 
not. deriving title from any previous 
manager, The opinion of the Court was 
that the susseading sebaits formed а óéoritinu- 
ing representatioa of the idole property. 
And the Court also drew attention to the 
anomalous resalts whieh would follow if any 
other view of the law were taken. 

Similarly, in the ease now before me, Т 
think it is not open for the plaintiffs to argue 
that limitation began fo ran against them 
only from the year 1918, Ia my opinion 
it began to run in the year 1503 when the 
defeddants' predesessors took possession of 
the property. . 

Another argument whieh was put forward 
ji the Courts below, and has also been 
advanesd here, rejates to an admission which 
is said to have been made in the previous 
litigation relating to this property. It is 
stated in the judgment of this Court, whieh 
was .pissed in the month of January 1913, 
that = Шато Sundar Das, who is now répre- 
sented by the first defendant, disclaimed all 
interest ia this property. The eontention, 
therefore, is that in view of this admission the 
poasession of Shiam Sandar Das and of 
the present defendant cannot be treated aa 
adverso. Bat even if this admission was madé 
it is apparent that the peráon who ‘was 
wrongfully in possession did not voluntarily 
abandon or relinquish possession.  Assording 
to the statements in the plaint the defendants 
аге still in possession of the property. and 
І eannot, therefore, aesépt the argument that 
any admission of the nature above deseribed 
made in the earlier litigation affested the 
relation between the partiés во as to eonvert 
what was previously adverse posssssion into 
possession of another charaeter, I hold that 
the deoísión of the Courts below is sorrdat. 
The appeal fails and is dismissed with 
costs. * 

3, P. А 

Appeat dismissed, 
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RAJMAL RAMNARAYAN 0. BOUDANSAHEB ADULSAHEB, 


BOMBAY HIGH COURT. 
Етвєт Civi, Arrea No. 235 ок 1920. 
Noveinber 11, 1921. 
Fresént:—Sir Norman Maeleod, Кт., 
‘Chief Justise, and Mr. Justise Shah, 
RAJMAL RAMNARAYAN~ 
PLAINTIFF-— À PPELLANT 
tersus 
BUDANSAHEB ADULSAHEB— 


Derewpant—Rasron ent, 
' Contract, suit on—Wagering contract, plea of, in 
defence—Onus of proof—Witness—Absiention of party 
ta enter avilness-bow — Presumption, 


Where in a suit to recover damages on the basis 
ofa contract, the defendant pleads that the contract 
was in the nature of a wager, the onus of proving 
that the contract was wagering lies upon him, 
his mere statement that tho contract was of a 
wagering nature is not proof of the faot asserted. 


"Where a defendant abstains from going into the 
witness-box on his own behalf to be cross-examined 
by the plaintiff, the Court is entitled to infer every 
thing against him, 


' First appeal from the desis‘on of the First 
Olass Bubordinate Judge at Sliolapur, in Suit 
No. 175 of 1919. 

Mr, Ooyazee Cwith him Mr, G. N. Thakor), 
for the Appellant. - . 

"Mr. Bahadurji (with him Mr, 
Murdeshvar), for the Respondent, 


JUDGMENT,— The plaintiff sued for dam- 
ages in respest of eertain contrasts fcr the 
purehase and selas of yarn. Thea eontrasts 
were admitted. The only defenee that the 
defendant could take was that the scntracts 
were wagering, The hearing of the egee 
followed: rather a peenliar eourse. On the 
3rd February 1920 the snit was placed fer 
hearing and although the parties were present, 
the plaintiff was not examined by his Pleader 
but was examined for the Court. Also the 
defendant was examined for the Court on the 
15th. Then, although each party had issued 
summonses to witnesses, none of the wits 
nésces turned up and eventually on the let 
Maresh 1920 the defendant's Pleadsr put in a 
most remarkable purahis : 

“There is now no necessity for the defend. 
ant to state anything more (о the Court than 
what he has (already) stated to this Court on 
solemn affirmation. The defendant is not 
responsible to keep himself in atterdanee for 
eross- examination and the suit has not some 
to tbat stage, that isto say, tket ‘stage of 
procedure,’ No steps whatever have been 


9. I. 


taken heréfófore on behalf of the plaintiff for 
examination of the defendant. The defend. 
ant now Срјеоёз to the graht of time to the 
plaintiff for that purpose. The burden of 
proof as regards the first issue is thrown on 
the defendant. No additional evidense is 
io be given just now on behalf of the 
defendant." 

.16 was very olear that the onus of provirg 
that the sontrasts were wagering lay on tha 
defendant, All that was said in his deposi- 
tion bifore the Court was that the eontraeta 
were ofa wagering nature. That of ecurse 
was not proof of the fast asserted, He would 
have to show that at the time the sontract 
was entered into, the eommon intention was 
not to give and take delivery but to pay 
differences. The purshts eontinues : — 

“Thea defendant reserves the cvideneg 

whieh he is entitled to give by law by way of 
rebuttalagainsb the evidense that may be 
given on behalf of the plaintiff," 
' The defendant also seems to have волвійег- 
éd that he was not bound to go into the 
witne:s-box to be erosa-examined by tha 
plaintiff, but that the only way for tho 
plaintiff to get his evidense was by issuing 
a summons to the defendant himself. If the 
defendant did not ehoss to go into the witnesr- 
box on.his own behalf, that was a matter for 
himself to deside, but in an ordinary oase, the 
Court is entitled to eonsider that as a point 
against. the defendant. Certainly if a de. 
fendant says “1 am not going into the 
witness box unless I am sommoned by the 
plaintiff,” he puta himself inthe wrong, For 
the plajntiff is not bound to issue a summons 
to the defendant, and unless tke defendant 
gives evidenee on his own behalf во as to give 
the plaintiff an oppcrtunity of ercs8 exainin- 
ing him, then'the Oourt is entitled to infer 
everything against the defendant. Thus the 
defendant has absolutely failed to prove whas 
he was bound to prove, їр order to sueseed in 
his defénee thet the suit transastions were of 
the naturé of wagering sontracts. The réault 
must be that the appeal must be allowed 
and the plaintif will have a deeres for 
Ra, 18,201.4-0 and вовів throüghout. 

W. С. А. . 

Appeal allowed, 
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BANKE BIHARI LAL v. GHARI AHMAD, 


. OUDH JUDICIAL COMMISSIONER'S 
COURT. ; 
Exgcorion or Decree ArreALs Nos, 16 
anp 17 or 1921, 
June 2, 1921. . 
Present : - Mr. Dalal, A. J. О. 
BANKE B HARI LAL anp OTHERS. 
— DBFENDANTS—ÅPPELLANTE 
7 - 20 VETBUS 
GHANI AHMAD AWD отвева-- PLAINTIFFS 
' р —ReE-PONDENTS. | 
Civil Procedure Code (Act V of 1908), O XXI, 
rr 89, 92—Decree, preliminary, in redemption suti— 
Deposit by mortgagor, application for—Limitation. 


| The right.of a mortgagor to pay in the amount 
dae under a preliminary decree is a continuing right 
and can be exercised at any time until an order 
absolute is passed. No period of limitation applies, 
therefore, to an application by the mortgagor to 
deposit money [p 944, col. 2: p. 946, eol, 1. 
' Qajadhar Singh v Kishen Jiwan Lal, 42 Ind. Cas. 
91; 30 A'/641: 15 ALS 7+4 and Jageshar Singh v. 
.Bhagwan. Bakhsh Singh, 9 Ind, Cas. 537; 14 O. C, 10, 
distinguished from. | : 
. Appeals against an order of the Bubordi. 
nate Judge, Bara Banki, dated 4th April 1921, 
reversing that of the Munsif, Fatehpur (at 
Bara Banki), dated 5th February 1921. 
Messrs, A, P, Sen and Н. К, Ghosh, for the 
ellante, 
a Niamat Ullah and Ram Ohandra, 
for the Respondents, 

JUDGMENT.—The question raised in 
this appeal is whether any period of 
time is fixed for the lodging of an 
applisation by a mortgagor for desposit 
of mortgage-money after the passing of a 
deereo in a redemption suit under section 
92 of the. Transfer of Property Ast, The 
point is sovered by authority in this Court 
of а deoision of a single Judge in Bisheshar 
Singh v. Bikrama,it Singh (1). The learned 
Judisial Commissioner, Mr. Lindsay, held 
that the rjght to redeem ould: be 
exersisod af any time before an order 
absolute’ for sale «had been passed and, 
theref8re, the deposit was valid even 
though madelong after the expiry of three 
years from the date of the deeree. In the 
-present ease it is admitted that the defendant 
mortgagee has not obtained an order absolute 
under sestion „98 debarring the mortgagor 
of all right to redeem the mortgaged prop- 
erty. The desree under sestion 92 was to 
the qffeet that upon the plaintiff paying to 


(1) За Ind, Cas, 349; 19 0, 0, 80; 3 O. L, J, 189, 
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the defendant or into Court on the aforesaid 
24th February 1907 a eertain sum the de- 
fendant shall deliver up to the plaintiff all 
dosuments in his posseasion and shall re- 
transfer the property to the plaintiff free 
from the mortgage and shall put the plaintiff 
into possession of the mortgaged property; 
but that if sush payment Бе not made as 
aforesaid on the. date. fixed, the plaintiff 
shall be debarred of all. rights of redémp- 
tion, There is no doubt -that the plaintiff 
sould make а deposit subsequent to the date 
given in the deoree but the. question of ` diffi- | 
eulty to deside is whether the limitation pro- 
vided by Artiele 181 or 1*2 of the Limitae . 
tion Ast applies to an applieation by the: 
mortgagor to deposit the money. In tbe: 
present ease the mortgagor has applied for, 
permission to deposit money and requested 
the О urt to inform the mortgages to with. 
draw. the money and pat the morteagor into: 
possession. · Under the sorresponding provi- 
sions of the Civil Prosedura Code repealing’ 
Seations 92 and 93 of the Transfer of Prop- 
erty Ast, it is held by the Allahabad High 
Court that an avolisation to deposit money 
under O:der XXXIV, rula 5, is goveraed 
by the limitation greseribed by Artisle 181 ' 
of the Limitation Aet: · Gajadhar Singh ү, 
Kishón Jiwin Lal (2), The wording of the 
Code of Civil Procadure, however, has been 
éntirely ehanged and the proseedings between | 
the preliminary desree and the final desrea 
are proosedings in a suit. Oa deposit of 
mortgage-money the Court is bound to pass 
а desrae containing sertain orders," Under 
sestion 92 after a desree is passed in favour . 
of the mortgagor, no farther desree-or order. 
absolute by the Court is enjoined udder’ 
sestion 98 of the Transfer of Property Ast 
on deposit being made by thé mortgagor, 
Under these sireumstanees the desision of 
а single Judge of this Court referred to above 
appears to me to be sound. There is another 
Bsneh ruling of this Court in Vidyasagar v. 
Вара (3), where in a deeree for foreslosure 
obtained by a mortgagee under sestion 56, 
Transfer of Property Así, it was held that 
the right of a mortgagor to pay in the. 
amount due under а deeree nist is а поп. 
tinning right and aan be exereised at any 
time поні an orjer absolute. is passed. It 


(2) 42 Tnd Cas. 98; 89 A. 641; 15 А L. J. 784, 
(3; 25 Ind, Сав, 757; 17 О. 0. 847; 10, 4, J. 488," 
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‘was definitely held there that no period of 
‘limitation applied to ап appliaation by the 
‘mortgagor to deposit monsy. The appel- 
Тапа learned Counsel pointed out that the 
'desree-holder in a decree ander sestion 86 
would-be the mortgagee and so the ruling 
ia Vidy gar v, Ratipal (3), would not apply 
‘here. If, however, sections 86 and 92 are 
read tozether, it would ba foand that thera 
‘is no distinstion in the duty enjoinsd by tha 
two'seations on {һә mortgagor, во it makes 
‚їз differense whether he happened Ёз be a 
plaintiff or a defendant. The learned Ccnnsel 
invited the Oourt’s attention to tho judgment 
‘of the Judisial Commissioner, Mr, Chamier, 
in Jageshir Singh v. Bhagwin: Bakhsh Singh 
(4), There the learnsd Juige entered 
into ап inquiry whether an “applieation by 
the mortgagor desras holder for delivery of 
'poasessiod was made within three years as 
required by Article 182 of the Limitation 
Ast. That application, hosever, was for 
delivery of possession апі not for deposit of 
money. “An applisation for possession may 
. have to be made within three years of the 
deposit of mortgage-money bat that is not 
а q estion for desision here, This Court 
has held ín.all the’ three aisee quoted above 
“tha under. tbe Transfer of Property Aet a 
mortgagor has & right to redeem the 
‘mortgage at any tine before the passing 
of an order absolute either for sale or 
forealasure by the mortgagas. I do not 
think that thia question arising under the 
Transfer of Property Aet вап well bə re- 
opened in this Court, 
- The appeals fail and I dismiss them with 
вові, 


24Р, Appeols dismissed. 
(4) A, Ind, Cas, 337; 14.0. 0. 10, 
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‘ss. B, 6—Sonthal Parganas Settlement (Amendment) 
Regulation (1H of 19 8), amending s. 5B—Amgndment, 
effect of— Sonthal Pargurias—Settlement — Jurisdiction 
— Interest — Limitation Act (IX of 908), ss. 2, 14— 
Defendant, meaning of—Suit. against ' Mitakehara 
family —New born son impleadod— Defendant, . new, 
whether | introduced — Hindu | Law-—-Antecedent debt, 
doctrine of - Applicability as against collaterals. 

The effect of the amendment of. section 6 of 
Sonthal Parganas Settlement Regulation LIL of 1872 
by Sonthal Parganas Settlement (Amendment) Re- 
gulation IlI of 1908, isto exclude the jurisdiction of 
the Civil Courts to try cases relating to land in 
the Sonthal Parganas only during such period as that 
land should be under settlement, the period being 
reckoned from the time when the land is notified as 
being under settlement to the time when the settle- 
ment is notified as completed [p 948, со, !) ] 

The operation of section 6 of Sonthal Parganas 
Settlement Regulation IIT of 1672, unlike section b, 
is not Hmited to the time during which a settle. 
ment is going ou, пог is the section confined to 
the Courts locally situated in the Sonthal Par- 
ganas - -AIl Courts wherever situated who havo 
jurisdiction to decide cases within the Southal Par- 
ganas, when exercising that - jurisdiction, must 
observe the two rales relating to usury contained 
in ‘that section and refuse to decree an amount 
of total interest in excess of the original debt 
or loan, that is to say, in no case can · interest 
be decreed in excess of the amount actually 

advanced, after orediting interest, if any, already 
paid. [p. 'g4n, col, 2, ] 

Every person who acquires an interest by 
devolution or otherwise in the subject-matter of 
litigation ‘previously vested in another which 
renders him liable to be impleaded as a defendant 
derives his liability to be sued from that person 
within the meaning of section 2 of the Limitation 
‘Act [p 952, col 1.] ` 
* In the case of a new born son ina Mitakshara family, 
the person or persons throngh whom, for the purposes 
of section 2 of the Limitation Act, he derives the 
liability to be impleaded as & defendant, " are the 
thembers of the family in whom the property which 
‘the son acquires by birth was previously vested lp, 
952, cols. 1 & 2] 

A suib to enforce a mortgage against certain 
members of a joint Hindu family was dismissed 
‘for want of jurisdiction The plaintiff sued again 
in the proper Court also - Joining as defendants 


‘persons who had in the meantime been born in 
.the family and sought to exclude the period during 


which he had been prosecuting the previons sut from 
‘the operation of limitation under sectiop 14 of 
the limitatign Act. The defendants objected that 
the section was not applicable as the defendants in 
the two suits were not the same :— 

Held, that the section was applicable as under 
section 2 of the Limitation Act no new Чеги. 
tant was introduced (p 952, cols, 1 & 2 7 " 

The doctrine of antecedent deb& applies where tha 
‘debt is one incurredin substance and in reality 
antecedently, whether or not the debt во incurred 
was secured D charge on the family корен; 

u. 8, col 2 i 
д AMbough the doctrine of antecedent dobb applies 
only ag against 4ho sons and grandsops of thg 
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debtor and does not apply so as- to permit of а 
valid charge on the property where the interests 
of coll&terals are involved, nevertheless where all 
the adult members of a family are themselves the 
debtors and the only other persons interested are 
their minor sons and grandsons, the doctrine is 
clearly applicable. [p. 954, cols, 1 & 2] 


Appeal fram a desision of the Subordinate 
Judge, Bhagalpur, dated the 17th June 
“1918, 


Messrs, B. О. Manuk, К. B. Dutt, C. О. Das, 
S. M. Міо", S. О. Bat and L, К. Jha, for the 
Appellants, 

Messrs. 8. Н. Imam, P, К. Sen, Р. N. Singh, 
N. О. Binha and N. C, Ghosh, for the Respond. 
'ente. 


JUDGMENT, 


Мов, O,-J.—The suit out of .which this 
Appeal arises was instituted in the Court of 
the Sabordinate Jadge of Bhagalpur on the 
5:h February 1918 by the respondents elaia- 
ing Rs, 11,81,811, principal and interest, due 
under a mortgage bond, dated the 21st 
Deeember 1896, exeeuted by some of the 
‘appellants to secure a eum of Rs, 3,590,070 of 
whieh Rs, 1,806,142. were advaneed in sash, 
the balanse being the amount due under a 
-previous bond. The.bond in suit provided 
that the prinsipal sum was to carry 72 per 
‘sent, sompound interest with yearly rests, 
„Тһе prinsipal was repayable in the month of 
‘Falgun 1310 F, The last day of Falgun 
1810 Е, sorresponds to the 14th Marsh 1903 
A. D. The first party defendants are the 
surviving exesntants of the bond and other 
members of their family who form а joint 
‘Hindu family governed ‘by the Mithila Law, 
The seeond party defendant, Dwarka Prasad 
Singh, is no longer a member of the family 
having been adopted into another family. 
The third party defendants are subsequent 
iransferees of some of the morigaged proparty, 
The rÜmainder are those having varying 
:ntereste.in the property and who- have been 
substitated for pthers. The plaintiffs are 
‘the ` susaessors-in interest of the mort. 
gages, Rai Bahador Sarjya ‘Narain Singh, 
‘deseased. . 

‘Various issues were raised at the trial. Тое 
Sabordinate Jadge, befora whom the oase 
“eame,found all the issues in favour of the 
plaintiffs exsspt аз to oartsin items of the 
Joay which he found were not jastified by 
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He passed a mortgage- 
decree in favour of the  plain'ifs for 
Rs, 15,27,997 including sosts ard interest 
up to the expiry of the days of grace, ard as 
against the exeeutants of the bond a further 
personal deeree for the sum of Rs. 44,164, 
including interest and proportionate eosts in 
respeot of that part of the advanee whieh he 
considered was not justified by family neses- 
sily. Не further ordered that the latter 
sum should earry interest at 6 per eent, 
per annum from the date of the deeree until 
realisation, 

From that decree the defendants first party 
have appealed to this Court. Six points have 
been urged before us on behalf of the appel- 
Jants:— 

(1) That the Bhagalpur Court had n9 
jurisdietion to try the suit. 

(2) That the mortgaged property, being 
situated within the Sonthal Pargaras, the 
amonnt of interest that ean be deereed is 
limited by the provisions of eeotion 6 of 
‘Regulation IlI of 1572 relating to the Son- 
thal Parganas. 

(3) That the suit is barred by limita. 
tion, . 

(4) That the eláim for a personal deeree ia 
barred by tbe provisions of Order 11,vrule 2 of 
the Civil Prcoedure Oode. 

(5) That there being no legal neeessity 
or antesedent cebt justifying the greater 
part of the loan the mortgage is, to 
that extent, not binding on the joint family 
property, 

(6) That interest at 6 per cent, awarded by 
the deeree is contrary to tbe provisions of 
seetion 6 of Regulation 111 of 1872. , 

The determination of the first point de. 
pends upon whether section 5 of the. Regula- 
tion of 1872, as amended by subsequent 
legislation, bars the jurisdietion of the Civil 
Courts in the siroumstanses existing "when 
the suit was instituted Sestion 5, as amended 
by, Regulation IIL of 1908, is as follows :— 

"5. (1) From the date on whish under 
sestion 9, the Lieutenant Governor declares, 
byaN otifeation i inthe Calcutta Gazette, that a 
settlement shall be made of the whole or any 
part of the Sonthal Parganas, until the date on 
whioh aueh settlement is deelared, by а like 
notifieation, to have been sompleted, no suit 
shall lie in апу Civil Oourt established under 
the Bangal, Agra and Assam Civil* Caarta 
Aat, 1887, in regard.to (а) any 1991 or any 


legal necessity. 
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interest in or arising out of land, or (5) the 
‘rent or profits of any land, ог (c) any village 
headship or other ofisa sonnested with any 
‘land, in the area sovered by suah first men- 
tioned not:fication nor shall any Civil Court 
proeeed with the hearing of any such suit 
whish may be pending before it.” 

The second elause of the sestion states that 
the Courts in which the suits referred to 
shall be tried are those appointed by the 
‘Lieutenant. Governor under the provisions of 
the Sonthal Parganas Aet, 1855, or under 
sestion 10 of this Regulation, The bth 
sestion referred to in sestion 5 enables the 
Lieutenant Govarnor from time to time by 
Notifieation in the Calcutta Gazette to deolare 
‘that a settlement shall be made of the whole 
‘or any part of the Sonthal Parganas, 

Whether at the date of this sait settlament 
operations i in respest to the mortgaged prop- 
eríy were still going on in the Sonthal 
‘Parganas, or whether the settlement opera. 
tions, which began in 1873, had been eom. 
pleted aod notified in the Oalsutta Gazstts is a 
qüestion of faat. 

„Oa the Z0:h Juna 1904 the same plaintiffs 
‘or their predesessors in-interest instituted a 
suit on the same bond against the defendants’ 
family ‘and obtained а desreo which was 
affirmed on appeal by the High Court of 
Oalsatta, The defendants sarriol the оззв 
.. -Oon appeal to His Majesty in Oounail and on 
“+. the 19th May 1914 that appaal was allowad 
and the suit was dismissed on the ground that 
'sestion 9 of Regulation III of 1872 was a bar 
fo the jarisdistion of the Basagalpur Oourt, 
“at the date when the suit was instituted, 
Thereason for that desision was, that the 
greater portion of the land inaluded in the 
-bənd was situated within the Sonthal Par. 
ganas, and. although some portions of it had 
‘baan se:tled and notifisation to that effaet had 
been made aò provided in the sestioa, other 
portions ware still under settlement, their 
- sam pletion not having baen notifisd when tie 
suit was instituted, Sao Mahi Prasad Singh 

"v. Bamani Mohan Singh (1). 

The respondents cantend, howevar, that on 
the 5th February 191, when the plaint in tha 
present suit was 6164, tho Sattlomsnt had been 


(1) 23 IndsCas, 451; 42 O 116; 18 C, W. N.991; 
18 M. L. T. 105; (1914) M. W. №. 585; 1 L. W. 619 
300. L. J. 281; 27 М. L. J, 459; 16 Bom, L R. 824 41 
1. A197 (P,O) C 


‘mant was prodused. 


sompleted and duly notidel and sestion 5 of 
the Regulation had, therefore, esased to 
operate, The appellants, on the other hand, 
say that, although the last settlement opara- 
tions in the Sonthal Parganas were sompleted 
in the year 1910, there was never any Noti- 
fisation in the Oalcutia Gazette to show that 
all the lands mortgaged and plased under 
893ttlement had been so settled, 

There have been altogether four Settlement 
operations in the Sonthal Parganas sinsa the 
Rogulation of 1872 was passed, The firat 
was that condasted by Mr. Wood whish sone 
tinued from 1873 to 1879; the sesond was 
Me. Ocaven’s Sattlemant whish bagan in 
1839 and ended in 1894,  Batween 1893 and 
1905 Mc. Н, MaPheraon continued the work 
of K3-Settlament begun by Mr, Oravan. 
Oartain villages still remained unsettled 
when Mr. MsPherson made’ his final report 
and these ware dealt with in Mr, Allanson’s 
Settlemant batwaen 1905 and 1910. Singa 
that date no farthar Sattlemant opsrations 
hava taken place in tha Soathal Parganas. 
Tae appellant's ease is that the whole of the 
Sonthal Parganas was ‘plased ander sattle. 
mont in 1873, Me. Wood being daputad as 
Settlemant Offiser for ths purpose, aad that 
п> notifiaation was ‘evar published in the 
O ilcutta лезе relating tə the completion of 
that settlament. For the fiest pari of this 
sontention they ‘rely upon а -statement in 
Mr. М:Равгзоп'в Ssttlement Hoport. For the 
sesond part they rely upon the fast that no 
notifisation of the eampletion of Wood'a Sattle- 
Sines Mr, Wood's time, 
howavar, there has b3an а R3-Sittlemens by 
other Settlement Offisers and in eash ваза 
the notifisations гөцаігеі by sestion 5 hava 
Ъэзп issued and are in evidensa bafora na. 
(Tae pasaaga relied on іа Ме, MsPaeraon’s 
report to the effast that the whole of the 
Sonthal Parganas ` was plasad under Ssttle- 
mont in 1873 is to ba foarfd at the baginning 
‘of his гәр гі gnd miy be quoted here, it 
states; “Tha wholes of the disfris*, whish 
has an area of 5470 square milgs, was Sattled 
for the firat tim» uader the provisioas of 
Rogalation 211 of 1872 bastwasn tns yaara 
18/8 апі 1879." Tha raport; howavar, adds 
that “Dacing the увага 1889 to 1894, 1579 
sqiira miles of this área was settled for a 
893221 tims under the supervision of Mr. Jehn 
„Oravan, Dəpaïy Oollastor. In 1833 1 was 
“deputed to oontinge the work of Ro-Sattle. 

. *. 
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met,” The report then explains how be bad 
practically completed the record Settlement 
. when Mr. Allanson took over the work in 1905, 
The notifisations relating to tbe completion 
of the Settlements by Mr. Craven, Mr. 
MePherson snd Mr. Állanron have all been 
- produeed and proved in evidense, That 
relating to Mr. Wood’s Setilement bas. nof. 
Tt is important to bear in mind that seation 5 
of the Regulation, as it stood in 1£72, pro- 


vided that "till such time вв в settlement of. 


. the whole or any part of the боп ай Рат- 
ganas shall be made under the rules herein- 
alter provided and the settlement shell be 
deslared by a . Notifisation in the Calcutta 
“Gazette to have been sompleted and aoneluded 
no-auit shall lie in вру (Civil) Oourt, ete,” 
That seetion exeluded the jarisdiotion of the 
ordinary Ccurts from the date of the 
Regulation until the notifieation of completion, 
but in 2908 tbe seetion was repealed and 
new sestion inthe form cet ont above was 
enaeted. The effeet of the amendment Was 
to exelude for the {nture the jurisdiction of 
the Civil Courts to try cares relating to aby 
Jand in the Sonthel Parganas only during 
sneh period вв that lacd ehould be under 
Settlement, the pericd being reckoned frcm 
the time when the land is notified ав uncer 
Settlement to the: time when the Settlement 
‚ is notified ав sompleted. ‘The appellants who 
rely on the abt evee of а notification declaring 
that Wood's Settlement was sompleted hive 
. given rio evidenee to show that that Settle- 
ment'was,made under any notification in the 
Oaleutta Gasette or to show that the notifoa. 
tion, if ару, authorising that Settlement 
included the lands in scit. The passage 
relied on in Mr, MePheson’s report shows tbat 
the whole district was settled between 1873 
and 1879, апо, on the evidenee prodused, there 


is nothing to show that the lands in suit | 


re the subjesé of a notifieation either at 

: tbe'beginning or at the end cf the first Settle- 
ment, ` 1® is not disputed that ‚ Wood's 

Settlement ваше to ап end more than 35 

years before the 6016 was instituted and 

the appellants are raising & purely technical 

objeetion that there is no rotifieation, to 

that effeet, I ihiok they are met, however, 
upon their own ground by the reply that 

they have failed to show that the lands in 

.Bpis.were ever brought under settlement by 
.Notiüeation jn the Calgutta Gatelie, In 


4 


glos, wo aro gikod, in tho first plaeo, {о 


assume without evidence that there was а 
notification placing the lands in suit under 
Settlement in 1873; and, in the seeond place, 


“that, although that settlement wes eonoluded 


many years ago and & Re-Settlement has 
singe taken plase, there was no notifieation 
of the completion of the Settlement of све 
lands by Mr. Wood, It appears to me that 
the appellants fail at the onlset to establish ` 
their pleain so faras it depends upon tke 
frot Settlement, Р 
It is eontended, however, that even under 
the subsequent scttlementa the whole of the 
lands in suit were never notified as out of 
Setfllement. Reliance was plased upon a 


“passage in sestion 103, ab page 66 of Mr. 


Allanson's report, to the effest that 45 
villages of Taluk Barsope wbhieh bad not 
been settled by Mr. Craven were ineluded 
in Mr. MePherson’ssesond programme, and 
that the notifisation of the eompletion of the 


settlement under Mr. MaPherson’s first and 


sesond programmes showed only three villages 
and 40 villages respeetively as having been 
settled. Mr. Allanson adds, however, in his 
report: ‘Bnt the bulk of the estate, viz, 


.66-86 square niles, has been re settled in 


the present programme.” The notification 
authorising Mr, Allanson's Settlement in» 
cludes 201 villages in Bareope Tarzi No, 481 
and the notification of eompletion of that 
settlament has been prcdosed and proved, 
A:suming. that a few villages in Вагворе 
were not settled by Mr. MsPherson, there 
is no evidenee to show that there villages 


‘were not ineluded inthe Settlement made 
‚һу Mr. Allaneon who took over charge from 


Mr. MePhereon in 1905. There is nothing 
to show whioh villages they were and there 
is eertain]y nothing to show that they were 
somprised in Tauzi No. 481 of Вагворе within 
whish Tarzi alone the mortgaged property 
in Bareope is situated. This Tauzi number 
eomprises only a portion of what is known 
as Taluk Bareope cr Tappa Baraope, The 
appellants have, therefore, failed to show 


that any of the mortgaged property was 


поб беа for Settlement and not notified as 


settled. The plea as tc jurisdietion aesord. 
“ingly fails. d | | 


The sesond pciot raised is, whether the 


,restristions as’ to` interest sontuined in sece 
„tion 6 of the Regulation of 1572 are binding 
¿upon "the ordinary 'Civil Courts; loaally 


situated outside tho Conthal Parganas Lut 
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erereising jurisdistion over property within 
that area and, if so, whether the sestion 
applies when no Sattlement operations are 
going on. The sesond braneh of thia ques- 
tion san hardly arise independently of the 
frat as it is only daring Settlement opara» 
tions that the jurisdistion of the ordinary 
Courts is barred, Sastion 6 is as follows: — 

" 6, AM Courts having jarisdietion in 
the Sonthal Parganas shall observa the 
following rules relatiog to usury, nvmoely :— 

(a) interest on any debtor liability for a 
pariod exesedJing one year shall not ba desresd 
at a higher rate than two par sent. per mansem 
notwithstanding any agreement to the 
eontrary, and no eompound interest arising 
from any intermediate adjustment of assount 
shall be.deeresd, | 

(b) the total interest desreed on any loan 
or debt shall never exsead one-fourth of 
the prinsipal sum, if the period bs not 
more than one year, and shall not ia any 
other ease exooed the prinaipal of the original 
debt or loan. 

(Explanation, — The exprassion ‘inter. 
mediate adjustment of aseount’ in olause (a) 
of thia seation means any adjustment of 
sosount whish is not fio&l, and inoludes 
the renewal of an existirg slaim by bond, 
desree or otherwise when witbout the passing 
of fresh sonsideration, the original claim is 
inereased by sush renewal. 

Illustration—-A bond is given for R=, 75, of 
which Rs. 25 are interest. Unleas the obligee 
enn prove to the satisfastion of the Court that 
he gave Bueh eonsideration for the bond as 
rendered the transaetion fair and equitab'e, 
ofthe Rs, 75, Hs. 50 only will bear interest 
and the limit of the claim on the bond will be 
Вз. 100),” 

The explanation and the illustration 
appended to the sestion were added in 1833 
by the Sonthal Parganas Justies Regulation 
(V of 1893). 

There appears to me to ba no reason for 
limiting the operation of seebion 6 ts such 
time as settlement operations may be in 
progress. Had this baan the intention one 
would have expeeted that words limiting its 
operation to а particular period аз iu sestion 
5, would have baen inserted, nor san I see 
any reasop why sestion 6, any more than 
gestion 7, should ba limited in the, manner 
Bogzested® The later заза whish examots 
eertain agreements ag to rents aad rights 


in ‘land feom stam» daty is sleavly intended 
to bs general and permanent in its applisa» 
fion. Tas reason for the enasiment of the 
sastion is nə doabt to be found in the 
preamble of Ast XX XVII of i835 whisk, 
by sasiion 2 of the Regulation, must ba read 
with it, and whish rasites that the gensral 
Rozulations and Aota ara not adapted to the 
unaivilizad ras» of people aalled Sonthals 
who iahabit the distriet. It would bs a 
surious  rasult of this legislation if the 
protestion from tosir own ignoranes and 
improvidenos afforded to the Sonthals by the 
sestion should depend upon the fortuitous 
siroumstanse of a Settlement being in opera: 
tion. I am unib!s to assapt this view. 
The eonsiderations just mentioned apply to 
some extent also ig detormining whether 
the Courts mentioned in the sestion ara only 
Courts losally situated in the Sonthal Parga- 
nas or all Courts haviog jurisdietion within, 
even when situated outside, that aves. I 
think the plain meaning of tha gestion is that 
all Courts wherevar they may bə losily 
aituated having jurisdiction withinatheSonthal 
Parganas mast, wheuexaroising jurisdiation 
in o28ses arising within the Sonthal 
Parganas, follow tha rules relating to 
usury set ont in the seotion. This was 
the view expressel by Lord Moulton in 
delivering the judgment cf the Judieial 
Oommiites in Ма Prasad Singh v. Ramani 
Mohan Singh (1), 16 ig eontended that the 
view there expressed was obtier as the ease 
was desided upon the interpretation of clause 5 
of the Rogulation. The ease, however, went 
before their Lordships on appaal upoa this 
vary question, and although their deaision was 
ultimately based upon the question of juris. 
diotion, they thought fit to express an opinion 
upon the interpretation of elause 6. Ths 
whole of the Acts and Regulations relating to 
the Sonthal Parganas were there sonsiderad 
and it was found that tbe ordinary OCourta 
had no jurisdietion to try suits relatiffgg to 
land in the S5nthal Parganas 89 long as the 
land was under settlement ' ‘and farther that 
whatever ba the Court that Has juviadiation 
to deside eases within the Sonthal Parganas 
and is exarsising that jurisdisjion it must 
observe the two rules relating to usary above. 
referred to" and in a later passage ia the 
judgment their Lordships ara also of opinion 
"that apart from the quastion of javisdiesion, 
any Coart dealieg with the subjoet-mattep 
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‘of the suit would. be bound to give full 
force and effeot to the provisions of seetion 6 
of the Sonthal-Parganas Settlement Regala- 
tions, 1872, relating ёо -пепгу, and, therefore, 
to have refused to deeree any sompound 
interest arising from any intermediate adjust- 
inent of interest or an amount of total interest 
execoding the prinsipal of the original debt 
or loan.” This ean. only mean as І interpret it 
that.even if the Bhagalpur Court whieh had 
tried the suit then under appeal bad had juris. 

dietion it would have been bound by the pro. 
visions of seetion 6. Whether this part of the 
deeision of their Lordships is binding upon 
this Court or whether it is to be irasted 


merely as obiter dictum need not be deter 
mined as I should have taken the same 
view even withont the assistanee of that 
decision. Ў 

It remains to sonsider the interpretation 
of the rules sonteined i in sestion 6 and how 
they affest the fasts of the present ease, The 
bond in suit was the fifth ofa series, the last 
three of whieh were renewals of the previous 
bonds and interest then in arrears and the 
last two of whieh insluded additional cash 
loans. The following table shows, some 
partieulars of the different bonds whioh may 
sonveniently be stated here: 





! 








Principal and rate 
Date of bond. of 
interest, 

| Rs, 
(1) 3га October 1898 m 78,000 
R j 12 per cent. 
(2) 20th September 1888 — .. 12,C0 
| 11 per cent. 
(8) 10th May 1890 T 95,700 
10 per cent. 
(4) 29th September 1891 1,67,0C0 
9 per cent. 

(b) 2'st December 1896 2,50,000 


75 per cent, 











Cash consideration, Payments admitted, 
Rs, а. p. Ra, 8 р. 
73,000 о 0 12,000 0 0 principal, 


88, 97 8 0 interest. 


12,000 0 0 418 10 7} interest. 
Nil £ 7,087 8 ТЬ interest, 
64,761 1 9| 39,705 13 8 interest. 
136,142 0 о 56,248 3 Т} interest, 
2,85,203 1 9 1,4°,352 7 J} 





Some argument ‘was addressed to us as to 
the. meaning, of eompound interest arising 
from avy intermediate adjustment of assonnt, 
‘and. the explanation added to. the sestion, 
It. is, admitted,, however, by the appellants 
that simple, interes’ caleulated on the astual 
eash advanced beginning with tbe first bond 
amounts to more than the total Sams advans 
ed whiah. 16 is contended form the principal 
of .the original debt or loan, The aetual 
sums &dvanced amount to Rs.. 2,85,903 1.9 
of whieh Hs, 12,000 were, re-psid on tbe 
38th January 1884 leaving в, balaree of 
Rs. 2,73,903 1-9 whiob, aesording to the 
sppallants, is the limit of the total amount 
of igterest payable. The total amount of 
interest admittedly paid was Rs. 1,936,857. 7.14 


А е 
. 


leaving а balanes of Re, 1,87,951-10 75 aa 
interest payable in adlition to the prineipal. 
1f the appellants should fail to establish their 
other sontentionr, they admit .thie basia, of 
ealoulation as ertablishing their liability. 
The respondents, on the otber, band, say 
that the prinsipal of the original debt. or 
loan is Rs. 8,50,0 0, the amount of the last 
bond, as this was a new reftlemen’ for whieh 
consideration was given by a redustion of 
interest. Clause (5). however, of the seetion 
provides in terms. that the total interest 
deoreed shall not exesed the prinsipal of the 
original debt or loan and makes nq exeeption 
in eases of. renewal or intermediate adjust- 
ment and the illustration seems to make it 
slear that in no ease ean more than the total 
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sum advaneed he désreed as interest. I 
think, the intention of the seetion is that 
the liability for interest ean in no sase he 
deereed in exeess of the amount aetually 
advaneed, 


. . The respondents further eontend that the 
intérest already pa' d should not be eredited 
in drriving at the amount' whieh may be 
desreed. The wording of elause (b) of the see- 
tion, if taken in its literal sense would appear 
to support this view. This interpre'ntion is, 
I think, sontrüry to the apparent purpose 
of the enastment as pointed ont by Sir 
Franois Maslean, O. J., and Pargiter, J., in 
Ham Ohandra Marwari v, Rant Keshobatt 
Kumari (2), where thé question was fu ly 
sonsidered and I see no reason to differ 
from the view expressed by tbe majority 
of the Court in that ease. I think the in- 
tention of the Legislature was that the 
amount deereed shonld not be sush as to 
inerease the total liability for interest on 
the bond beyond the amount of the prin- 

- eipal debt and this intention is to some 
extent borne out by referense to elausa (a) 
whieh restriets the rate of- interest, 1 hold, 
iheréfore, tbat the | jnterest resoverable 
should be limited to the amount of the 
prineipal of the original debt or loan after 
sreditiog thé interest already paid, 

The third question relates to limitation 
and arises under the following sirenm- 
Btanseés. The due date of the fifth and last 
bond was the 14th Mareh 1933 and no 
interest Kas been paid sinsa then or any 
asknowledgment made whieh would post- 
pons the sommenssment of the limitation 
period whieh in the present ease is 12 
years, The presônt suit was instituted on 
thé 5th February 1915 after an unsussess- 
fun] attempt to sue in the Bhagalpur Court 
whieh was dismissed by the Privy Council 
as already stated for want of jurisdiation. 
The previous suit from the time of ita 
institution to the date when it was finally 
disposed of by the Judieial Committee osan- 
pied a period of about 10 years viz. from 
the 20tH June 1904 to the 19th May 1914 
and even without dedueting this period the 
suit waé instituted within the limitation 
period, But the defendant No. 16 (a) Sripati 


. (16, LJ, 182, 


Singh was not originally a party to the 
suit. He was added as a defendant on the 
30th May 1916, that ir, more than T2 years 
after the eause of astion arose, By sestion 
22 of the Limitation Aet the suit must be 
deemed to have been institated against him 
on that date. Sripati isthe minor son of 
Sasi Bhusan Singh, defendant No. 5, and 
grandson of Maha Prasad Singb, deseased, 
both of whom were exeentants of the bond, 
He was born in 1910 after the bond was 
exeented and whilst the preyious suit was 
pending, He, therefore, as a member of 
the family acquired an interest by birth 
in the equity of redemption in the mort- 
gaged property, It is eontended by the 
appellants that under Order XXXIV, rula 
1 of the Civil Prosedure Coda he was a 
neeessary party to the snit and as he was 
not joined as a party until ‘after the limi. 
tation period had expired the suit eannot 
now te entertained and should be dismissed. 
To this sontention the respordents reply, 
first, that by sestion 14 of the Limitation 
Aot the 10 years during whieh they were 
prosesuting the previous suit should be 
excluded in eomputing the period of limi- 
tation; sesopdly, that Sripati was not a 
necessary party as his interest was suffi- 
siently represented by his father or by one 
or other of the members of his family who 
were originally joined, some of whom at 
least were not exeeutants of the bond and 
have raised all the pleas that are open to 
Sripati, thirdly, that the respondents had 
no noliée of Sripati’s existense and eould 
not reasonably be expested to have sush 
notise until the 25th April 1916 when it 
was first disclosed in the written statement 
of the appellant, Lakhi Prasad, and that 
immediately afterwards they made enquiries 
whioh disslosed that Sripati had not been 
living with his father’s family but with 
his maternal grandfather at Mahagaon sinse 
his birtb, and that Бө was thereupon added 
аз a pasty оп the 30.h May, and that 
Order XXXIV, rule 1 only applies pro- 
vided the plaintiff had .notiee of the in- 
terest there referred to as under the law 
previously in. fores under sestion 85 of tke 
Transfer of Properly Ast,fourthly, that the 
defendant Sripati, not having been born 
at the date of the mortgage, at moat only 
aequired aright in the equity of eredemp« 
tion remaining in his father's faf»ily, an 
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tke effeet of his non.joinder would merely 
te to keep his right of redemption alive, 

. In wy opinion the first point raised by 
the rerpondents viz., seetion 14 of the 
Limitation Act ів в eomplete answer to ihe 
plea of limitation. When the previous suit 
was instituled, Sripati was rot Есіп ard 
eould not then. рё made а party. He was 
added about s year and two months after the 
limitation period expired, and even if the 
period between the institution of the first 
suit in 1904 ard Sripati’s birth in 19.0 
be alone exeluded, the limitation reriod as 
against him bad not expired. It is argued, 
however, that he was not a defendant in the 
first enit ard that sestion .14 of the Aat 
only applies to eaces where the defendanis 
are the same. By cesticn 2 (4) of tke 
Ast "defendant" ineludes any person from 
or through whom a defendant derives his 
liability to be sued. It is in my opinion 
through his father and the other members 
of his family that Sripati Cerives bis 
liability to be sued, 16 is by reason of 
the eharge «reated on the family property 
by them that Sripati,as a member of the 
family with an interest in tkat property 


aequired at his birth, derives his liability 


to be impleaded as a defendant in a suit 
against the family property. We have been 
referred to certain deeisions of whieh 
Sundar Lal v. Ohhttar Mal (3) may be sited 
as typieal to show thata son in a Mitak- 
shara family does not elaim under his 
father within the meaning of restion 13 
(now seetion 11) of ‘the Civil Proeedure 
Oode. Whatever msy be the weight of 
those authorities, ard I express no opinion 
about them they are not authorities as to 
the interpretation of sestion 2 of the Limita- 
tion Aet. That seaticn seems to aseume 
that every perecn who aequires ап inter. 
est by devoluéion’ or ctherwise in the 


.gubjeet- matter cf litigation previously vested 


in othere, whieh renders him liable to be 
impleadeü as a defendant derives,hia liabi 
lity to be ened “гош ог ibrough some body. 
In the eare of a new born son ina Mitek- 


.shaia family the person or persons through 


whom Һе derives this liability must be tke 


‘other nembers of tke family in whom the 


property which the son aequires by birth 


. . 
А (3) 29 А, 1; 3 А, 1 J; 644; A, W, N, (1906) 242, 


was previously vested. If the appellants’ 
contention Бе seeepted, it would in. many 
esees work a manifest injustice. They eon- 
tend that each member of the joint family 
alive at the date cf tbe suit is а néeeseary 
pariy in whose abrereo the suit is not 
maintainable and further that the time 
cosupied in ibe previous fruitless: litigation 
esnnot be dedusted in estimating the. limi- 
tion period as against him even if ke was bern 
the day before the seaond suit was institute 
ed. 

In sueh a esse if the sésond guit was insti-. 
tuted after 12 years from the date when tke 
сапсе of acticn arose, the non-joinder of the 
cewly born вор of. whose existeree the plaint- 
iffa had no “knowledge would. render the 
whole suit liable to dismissal unless it can 
be eaid that -the new member of the 
family derives hig liability to be sued from 
or through bis father or those who before 
his birth represented the property. .In my 
opinion section. 14 of the Limitation Aet 
applies and the suit is not barred. It is not 
‘necessary, ‘therefore, to eonsider the other. 
points teken by the reepondenta on this part 
of the case, 

The fourth point taken by the appellants 
relates only to the respondente, right to a 
personal. deeree against the exesutants of 
the bond, It is eontended by the appellants 
that in the previons suit no elaim was 
made fora personal deeree and, therefore, the 
respondents are preeluded by Order-II, rule 
2 from suing for the relief whieh tbey 
‘cmitted from the previous suit, As en 
alternative argument they contend that if a 
elaim for a personal deeree must be taken 
to bave been ineluded in the previous suit 
then it must be regarded as having been 
diemiseed, not for. want of jurisdieticr, 
buton some other ground and the mattcr 
is resjud‘cata and eannot bere-cpened, - F.r 
this part of the argument they rely upcn 
seotion 11 of the Civil Procedure Code resd 
in the light of the 4th and 5th Bsplensticna 
appended to the section. 

The relief asked for in the previous suit 
was in the form usually employed in such 
carer, It asked for (1) an певоппь of tbe 
amount due under the bond with directions 
to the defendants to pay the amcunt found 
due within six months and in defenk a sale 
of the mortgaged rrorerty erd extinguish. 
ment of the right of redemption, (2) iú-the .. 
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event of-the mortgaged -property proving 
insuffisient to oover the desretal amount and 
coste, a dearee against the persons of the de. 
fendanta Nos. 1 to.7 (the surviving excentants 
of the.bond) and the properties of the first 
party defendanta (all the members of the 


family), ard (3) sush other relief as may. 


be deemed proper. Тое eesond prayer is, 
not doubt, icserted in рог«оарве of Order 
XXXIV, rule 6 of tho Civil Prosedure Code. 
The eause of astian ia the present ease was 
the failure to rc-»ay tte prinsipal and interest 
due underthe bond and the relief alaimable 
was both against the property hypothesat 


ed and againat the eresntants of the bond. 


on their eovenant to re-pay. It would 
follow, therefore, tbat if the respondents 
omitted to sue for a personal decree against 
the mortgagors on the sovenant they sould 
not. afterwards sue for that which was 
omitted. It is notusualor nasassary to ask 
for a personal deeree where the property 
is held liable for the whole of tho prin. 


eipal debt -and interest єхвөрё іп so far as 


ihe proseeds may be insuffisient bot itis quite 
open to the Court ·іп а suit framed as this 
was to passa desree against the mortgagors 
on their eoverant to repay, if the whole ога 
partof the elaim should be held not to “be 
ehargeabla cn the property, I think it must 
be held, therefcre, that the respondents did not 
omit to sue for а personal deeree which 
might be granted under the third prayer 
set ouf in the plaint. Itis argued, howevar, 
that, even so, no effort was made in the 
previous gait to obtain a personal detree 
when the desree for sale of the property 
failed, andif вов a elaim was involycd 
it must ba taken to have been dismissed by 
their Lordships when the master same before 
the Judisial Committee. It must be sonsed- 
ed that therelief if elaimed must be deemed 
to have been dismissed and the appellants 
eontend that it sould not have been dis- 
missed for want of jarisdietion. I think it 
would be fruitless to speenlate as to the 
reasons why therelief was refused, lt was 
merely ansillary to а elaim in regard to land 
over ' which the Bhagalpur Court had no 
jurisdistion and the whole suit was dismiss- 
ей проп that ground and no other, Ido 
notthink it is open to us to assume that 
their Lorüships had any other reason for 
refusing this relef and I would hold that 
it .isstill open to -the respondents to clair. 
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в personal decrea to the extent to whieh ‘they 
may fail against the mortgaged property. I 
may. mention that the point does not anpear 
to have bsen urged before the Subordinate, 
Judge and we-hava not the advantage of 
having his opinion before us. 

' The fifth point rasiees two questions, (1). 
whether there was an antessdent debt whish 
would jastify the alienation of the family prop-. 
erty, ond (2) whether, failing sueh ju stifles- 

-tion, the loan was for the benefit of the family. 
or warranted by family nee:ssities, In the 
former sase the sharge would ba valid. In 
the latter ease the aonsant of the minor. 
members of the family to the transastion 


wculd be implied although not expressly 
given.- : 
` Asto Ha. 2,13,858 sdvansad undar the. 


bond, this sum was ihe balanse due under 
the previous bond for whish the fathers of 
all tha minor defendants were liable. To 
this extent, therefore, there was presumably. 
an antecedent debt for whioh thé debtors 
gould validly eharge the family property 
without the express  sonsent , of their 
sons or grandsons, Two  pointr, how. 
ever, were raised by the appellants whieh 
require eonsideration. In the first. plase, it 
was argued ttat the prinsiple laid down 
in Sahu Ram Ohandra v, Biup Singh (4) had 
the effect of limiting the  dostrine of 
antesedensy to sueh debts only as are not 
themselves re»sured by a eherge on the im- 
moveable property of the family. Sə far 
as this Court ia eonserned, we are bound 
by the desision of the majority of the 
Fall Bereh in the resent aase of Mathura 
Misra v. Rajkumar Misra (5) whioh deoided, 
following the бевізіоп of the High Oourt 
at Madras in Arumugham Ohstiy v. Muthu 
Koundan (6), that the doetrine of antesedensy 
applies where the debt is one ineurred in 
substansa and reality antesegently to the 
mortgage, whether or not the debt so ineurred 


was seeured by a chavge on the family 
e 
* 


. т 
à 


(4; 39 Ind. Cas. 280; 89 А. 437; 21 О, W. N. 698; 1 
Р, L. W. 557; 15 A. L, J. 437; 19 Bam. L. R. 493; 23 . 
C. L. J. 1533 M, L, J. 14 (19:7) M.W. N, 439; 22 M. 
L. T. 22; 68 L. W. 213; 44 I. A. 126 (Р. 0.1. 

(6) 62 Ind Cas 132; 6 P. L. 5.626, 2 P. L T. 407, ° 
(1921; Pat. 245 Е. В... 

(6) 52 Ind. Oas. 626; 42 M. 71‘; 9 L. W. 565 (1919) 
M, W. N, 409;.87 М, Le J. 166; 26 =. L, T. 96 £F. B.) 
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property. This point must, 
desided against the appellants, 

Tn*the séeond plass the appellants eonténd 
that the rule as to antesedent debt eannot 


apply where it is the joint debt of the heads 


of the different brarebes of the joint family, 
They rely for this proposition upon sertdin 
passages in the Vivada Chintamani, ad 
authority binding upon those governed by 
the Mithila Sshool of Mitakehara Law, to 


the effeet that the sons are опу responsible ` 


for the share of their father when the 
debts are the joint debts of their father 
and others, and if two brothers have a 
joint debt, the son of the survivor is not 
bound for more than the father’s share 
(Vivada Obintamani, Tagore'a Translation, 
pages 34.85). lt ia argued from this that 
the liability of the different branehes of 
the family is а several liability whieh eannot 
süpport а elarge upon the joint family 
property of the members as a whole, Im 
the present ease; however, the debt was 
insurred by eash of tha beads of the four 
different branehea of the joint family ard 
all the ‘othér defendants are ‚ their sons 
of grandsons so, that all the interests 
were involved. There seems to ine, therë. 
fore, to be nò réason why the sbargé 
should not bà bidding upon the property 
їй the hands of allthe défendanis, More- 
over, the doeírine of antassdent débt in 
во far as it enables the debtor to sharge the 
family property during his life-time so aa 
to bind bis sons’ interest is not just:fied 
by the вета] text of the Mitakshara, It 
is а modern development of the pious obliga- 
tion of the sons to pay their father’s debte, 
an Obligation whieh according to the 
text of the commentators only arises after 
the father's death bot whish has in 
comparatively. recent times formed the basis 
of an exception to the general rüle that 
the manager ofa Mitakehara family éannot 
validly, alienate the? family property for 
purposes uneonneeted with the needs of the 
family or the” benefit of the estate, The 
doetriue is too well-established at the present 
diy tò admit of its being questioned by a 
referenée to the téxts of the commentators, 
Admitting thate it applies only as against 
the, sons and grandsons of the débtor and 
sould not apply во aa to permit of a valid 
ebarge оп the family property where tho 
interests of colla&ereis are inyolved, never: 


therefore, be 


theless, where all the adult metibers of thé 
family are themselves the debtors and the 
only othér pérsons interested afe their minor 
sons or grandsons, I бап sea по reasou 
why the dostrine should not be applied, 
Althougb, so far as Iam aware, the objedtion 
now raised has not hitherto been the subjest 
of express desision there are many instansen 
in reported eases where the dostrine of 
attecedent debt has been applied in siraum. 
stangas similar to the present. [3ee Bhagbut 
Pershad Singhv. Givia Koer (7), Khalilul 
Rahman v. Gobind Pershad (®)|, In my 
opinion the appellants’ aontention on this 
part of the ease fails. Tt follows, therefore, 
subjest to the question of interest that in 
зо far as the alaim for Rs. 2,13,8,8 retained 
in disshargs of the previous baad: ig eon. 
serned, the mortgage ereates a valid sharge 
upon the estate, and it i» nnneasssary 60 
eonsider how far this sum oan be justified by 
fami!y nesessity. 

With regard t» the balanos of Rs. 1,86.142 
representiog the aash eonsiderá:ioa for the 
bond in suit the léarned Sabordinate Jadge 
considered that the bulk of thia amounting 
to Rs, 1,23,178-4-0 was justified by légal 
needssity or antesadent debt and inaladád 
it together with the amount due under tlie 
previous bond in the mortgage dearee, giving 
а personal deereé for the bàaíanse of 
Rs. 12,903.11 3 with interest, eonsidering 
that the plaintiffs had failéd to establish légal 
neGessity for the latter sum whish had been 
taken for the personal purposes of thé 
borrowers. The dedustion of this sum froni 
the mortgage desres was nob shallenged by 
the respondents and théra is no roba. 
appeal. The appellante, however, sontend 
that the greater part of the eash eonsiderátion 
insluded in the mortgage desrée eannot be 
justified seither on the groand of family 


Woe pede aoe 


Evidense has bean given in great detail 
rélating to а large numbar of itema ôf 
debt which were disdharged out of the 
sash ddyanaa. Ssventeen items ineluding 
the principal and interdsé daa on the 
p bond ётё sét очі in S$hedale No. 

1 of tha bond if suit and amount together 


C) 16C.71% 151. А. 99; 5 Sar. P. c. 1. 186; 12 
Ind Jur ?83,7 Ind Deo. (м. s.) 1062 „Р. 0%). 
(3) 20 0,873; 10 Ind: Deo: (N, в.) 228. 
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fo Вз. 3,10,763-9-5, To most of these items, 
however, must be. added intereet up to the 
date when they were paid off out of the 
sonsideration money obtained for that pur. 
pose. Other debis not shown in the воће. 
dale were proved amounting to Rs. 10,573 
whieh were paid off out of tha, amount 
adyansed, In Addition the. eost of the 
stamp for the bond, the writer’ в remuneration 
aud , the registration fee were paid and 
proved, The total sum thus assounted for 


inslading the sum due under the previons 


bond and after adding interest on the веће. 
dyled debts amcunted ‘to Rs. 
for. .whieh the Subordinate Jndge gays a 
mortgage-desrea with interest at the bond 
rata leaving a balansa of Rs. 12,953.11.8 
taken for personal purposes of the borrowers 
and not aeoounted for, The various itenis 


VY? 


been set, out. in tabular form and printed 
by the respondents in the sehedules marked 
Gand H whioh have proved very useful for 
purposes | of refereneo during the hearing of 
the appeal, It will ba useful here to set 
ont an, analysis of the. different items shew: 
ing how the total is arrived at :— 
Rs, 


` (1) Amount due under the pre- 
, vious bond : ve 2,183,858 
. (2) Anteselent debts inenrred 
by the heads of the 4 


branshes of the family 56,573 
(3) Antesedent debts insurred 
by one, or more but not 
by all the heads of the 
different branches of the 
К family  .. 2 63,736 
. (4) Stamp fee on bond 1,750 
(5) Writer's remuneration ... 1,750 
(6) Registration fee __ i 870 
(7) Taken for personal pur- 
poses and not aesounted 
. for m e. 12,968 
Total vee 9,50,000 


With regard to the sesond item „герге. 
senting the antesedent debts ineurred by 
the four branshes of the family, L have 
already held that the dostrins of anteesdensy 
applies. This sum insludes tha items num. 
- bered >, 9,10, 11,13, 14 and 17 set out in the 
Sehedale No. 1 of the bond whieh when the 


3,37,086 4 9 


interest at the date of the bond is added 
amount to Вз. £5,573 and a further debt 
of Rs, 1,009 under a rotar (Exhibft 4 K) 
which wes proved but notineluded in that 
sehedale, | With regard to tha L7th item 
in tha sehedule amoanting with interest 
to Rs, 21,570 8.0 the appellants took a 
farther point. This sam was due to 
Anand BRam Marwari under a тобат 
(Exhibit 4 J) dated the 25th Aughan 1304F. 
(10th Dasambor 18 6 A, О), It wasa eon. 
selidation of 14 earlier rokars of various deb'g 
batwesn September 1893 and Septembar 
1896 some of whish were stated in the »okir 
to ba for sash for meeting nesessary ex penses, 
others for the prie» of aloth and one small 
sum of Rs, 765.9 0 for the pries of gold 
apparently for ornaments. Tae original 
rotars were for sums borrowed byone or 
other. of the heads of the family but 
never by all four and it was only on the 10:h 
Dacember 1:96 that they all acknow: 
leged their joint liability for these suma, 
There éan be по doubt that at that time 
the negctiations, for the loan from tha 
respondents were going ov, if not aetnally 
s»mpleted and the stamp for the bond had 
in . fact been, purchased. It woald be 
difficult in my opinion to find that the 
transastion of the 10th Dasember was 
dissoaiated in fast from the mortgage trans- 
astion, Thess  debta ware sonsolidated 
under the general transaction creating a 


joint liability во near the date -of the 
mortgage that 16 ean hardly be said to 
be dissosiatad in point of time. I think 


that the only reliable inferenee to draw is 
that the respondents when they undertook 
а joint liability had in mind the neovssity 
of ereating вое a liability in order to 
obviate any question in future as to their 
right to charge the family estate with 
this sum. It was Surfya Narain the 
mortgagee himself, who dissharged thig 
debt and he must “have been ware of 
the eirfumsíanéés under whieh "the rokar 
of the 10th Daaembar вате into existenga 
or at least had suffisient information to 
put him upon enquiry as it refera to the 
previous , rokars, 1 am of opinion that 
the transaction of the lOth  Dsesmber in 
itself affords no justifiaation for a sharga 
upon the family property on the ground 
of ‘anfessdent deb; Thie, ho wéwer, does 
not sonalude the оазе, It is nedassary to 
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sonsider how far the- original. loans eons 
solidated in the rokar of the 10:h De- 
scembereoan be justified on the ground of 
legal  reeemsily. There із evidenes to 
shew that the mortgagee made exhaustive 
enquiries upon the evidenee supplied him 
by the mortgagors aa to the existenes of 
this and other debts stated to be dae, and 
on ‘referring to the different. rokars aon. 
solidated under the transaetion of the 
10th December it appears that the sums 
borrowed are in almost every ease stated 
to be for meating nesessary expenses or 
for urgent neeessity. In ore ease the sum 
of Rs,.500 waa savani to Gajadher 
Singh, the defendant No. 3, without any 
statement as to the purpose for whieh it 
was borrowed: (Exhibit 4 B, B.). In another 
ease Rs, 15 was borrowed by Maha Prasad 
without stating the reason (Exhibit 4 M. M) 
and in a third саке Ra. 200 was taken 
in eash by Maha Prasad without stating 
the reason (Exhibit 40.0.). The bond 
in “anit resites that the advance was 
required to enable the  mortgagcrs to re. 
pay the dues of creditors and to mest the 
necessary expenses cf the family and no 
evidenee bas been called on kehalf of the 
appellants to prove that the debte were 
not insurred to meet the family necessities, 
Whilst it is irve that the onus of prov. 
ing such neeessi!y lay upon {ће respondents, 
one mast nof lose sight of the faot tbat 
they bad the essuranee of the borrowers 
that the debts incurred were for family 
nesessily and they made exhaustive erquiries 
as to the existence of these debts which 
undonb'edly amounted to a very large sum, 
and even if a few small items cut of 
the total might appear to be doubtful), I 
do not think we should serutinise with 
metisulons eare аг a lapse of twenty 
years вав smegl item about whish the 
existense of family necessity is doubtful 
so as to give to the ‘appellants the bene: 
ft cf th8 doubt when the enquiries made 
by tke respondents muat have shewn that 
the vast bulk of, this partieular debt 
appeared to. baye been inenrred for family 
neacssity and was subsequently aeknowledg- 
ed as a joint debt by the four res. 
pcnsible heeds of the different branches 
of the family, 1 shall refcr to this ques- 
tior farther when considering the next 
item, ` 


Ав to the sam of Rs. 62,733 the 
antesedent debts insarred by one or other 
of the different members of the family, 
this is eomprisel of over 29 different items 


ineluding nine of the items set ous in 
the sohedula to the bond, namely, those 
numbered 3 to 8, 12, 15, and 15. Tha 


ssheduled items together with interest up 
to the date of payment assount for over 
Rs, 52,109. There ean bə no doubt that 
these debts, as well as the balanse making 
up the sum of Rs, 62,736 existed and wera 


sarrying interest at a muoh larger rate 
than that stipulated in the bond. They 
were incutred sometime in the name of 


one of the adalé members of the family, 
frequently in the nams of three but never 
apparently of all fonr, The rokars in each 
exse have bean produced and they refer to 
transastions between the years 1891 and 1896, 
From these and from the evidense given on ba- 
half of the respondents it appears that far 
the greater portion of the debts were in. 
ourred in eonnestion with the marre 
eeremonies of different members -of the 
family and for Dwiragaman and Upan. 
yan  seremonies. In other oases tbey 
were for household expenses and for pur- 
poses of aultivation. The household ex- 
penses were the ordinary tradesman’s bills 
for sugar, spiees and similar artisles ine 
eluding a few household utensils and some 
eloth. The marriage and other osremonies 
asoount for roughly Rs. 40,000, the house. 
hold expenses amount to between thirteen 
and fourteen thonsand rupees, Thera are 
also eertain items for sash borrowed for 
purposes whieh are not elearly explained, 
The latter in partieular have basn ehal- 
lenged as not being jaatifed by legal 
neses;ity, They some to Rs. 9,385, In 
so far as the debts ineurred for the mar- 
riage and other esremonies and the honse. 
hold expenses are sonserned, 1 think those 
may fairly be taken to some under tle 
heading of necessary expensea of the family. 


It may be asked why inthe spase of 
two years it was nosessary to insur debis 
for such purposca amounting to rather 


more than a year's insome, bat it must 
be remembered that sinea 18883 when -the 
first mortgags-bond was exesutel in order 
to raise money for litigation in eoatsotion 
with the origical asqiisition of.the aytate, 
this family had always been in debi and 


was, paying large 
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sums periodisally for 
interest on the loans, Between 1894 and 
1£98 about Hs. 35,000 were paid as in- 
terest on. the previous bond and the re 
sourses of this large family were а2050- 
quently restrieted. The marriage of the 


younger members had to be provided for 


western ideas 


„position of the appellants. 


aud the eustom of condueting sush sere- 
monies with rome ostentation is a well 
recognised feature of the social conditions 
existing in this country, Assording to 
it may seem improvideot 
but western standards of economy afford no 
eriterion for determining the necessary 
requirements of an Indian family in the 
Their prestige as 
Zomindars of some position demands, ard 
their friends expeof, an amount of display 
in such seremonies whioh might appear 


Javish and unneaessary for people of similar 


_then existing upon the 


in western oountries, I do not 
that having regard to the drain 
insome of the 


means 
think 


‘family whieh was aseordivg to the evidence 
“in round figures abont Rs. 40,000 a year, 


“to have been met out of the 
‘that they were in fhernselves 
_ and they are expenses whieh do not arise 


it сап be said that these expenses ought 
income or 
exeossive 


every year but only upon оввавіопв when 
‘the younger members of the family are of 


.marriageable age. 


Ф 


With regard to the items for whieh 
„eash was borrowed for purposes not elecrly 
‘shown by the evidenee, these appear from 
‘oertain rokirs whieh. have been produced 
‘and marked as exhibits in the essa. The 
exhibits in question are those marked 4v, 
4, 43, 47, and 4xx, They wera paid off 
„in Desemter 1896 at the time when the 
bond was exesuted and the money advanced, 
‘and the amount is stated to bs Ra, 9,335, 
„16 appears from the rohars that there 
‚ Were sums borrowed in two eases by Ram 
' Oharan Singh and others in two eases by 
"Hari Prasad Singh and in one oase by 
„Блю Cheraa Smgh alone. The lenders are 
‘in some cases, dead and the only evidense 
“we bava about them is that the sums 
‘were borrowed by the members of the 
family whose names appear on the rokars 
“and „тро had been in the habit of efast- 
iog sush loans for family purposes, 

Had the mortgage been granted for an 
adyaneo to pay off theeo debta alone, i$ might 


have been diffisulé upon this evidence to find 
that they were in fact justified by family 
necessity, but it must be remembered that 
these sums were borrowed about twenty 
years before the suit was institnted. The 
original mortgagee ie dead as well as 
others who might have bsen ableto throw 
some light upon the exact purpose for 
whioh the loans were taken. Moreover, 

the defendants themselves who admit that 
they hava assounts whieh might throw 
some light upon tke iransaeliors haya not 
produced these acsounts aod have given 

no evidenee in support of the sontention 

that there was no legal nesessity for the 

loans. This was a matter within their own 
special knowledga and the representation 
,made at the time of the loan was that 

the debts were ineurred for neseseities of 
the family and the evidenae shows that’ 
bona fide enquiries wera made at the time 
by the lender as to the nature and exis. 
tense of these debts, But the eirsumstanees 
‘ander whieh the family found itself at 
that tima must also not be lost sight of, 

Its history has been dealt with by the 
learned Subordinate Judge and need not 
‘be repeated here. It is the story of a 
'e»llateral bransh of a family living in 
eomparative obseurity and poverty suddenly 
finding themselves within measurable dist. 

anes of somparative wealth through the 
death ‘of the maternal great. grand-father 
‘without male issue, Opposition to their 
elaim is made by the alleged adopted son 
.of the maternal ‘ansestor’s gesond wife 
resulting in litigation and an eventual 
,eompromise by whien the family sesured 
‚а substantial abare of the estate. This is 
followed by further litigation to defend 
the property so asquired against the olaims 
of other relatives of the origina] holder 
‘and still further litigatiĝn to get rid of 
“eneumbraneers, Tg find, morey for the 
purposes of litigation in the figt instante 
; borrowing is resorted to, and the family 
insome is largely diverted towards paying 
„intereat оп the loans whieh are renewed 
from time to time and further sums are 
‘borrowed for the purposes of maintaining 
the family, The loans’ began in 1883 and 
“ended in 1896 when the bond now in suit 
„маз exesufed. At that time in addition 
“to the indebtedness under thé previoya 
bonds ampunting to ovor two’ lakhs of 


ropees debts had been insurred the nature 
‘of whish I have already referred to of well 
over a,lakh, The great majority of these 
were debts manifestly falling either within 
the eategory of antésedent debts or debts 
"üneurred for family necessities and rasourse 
їз again had to the money-lender, who, 
‘the ‘evidence shows, satisfied himself as to 
“the existenca of the debts and their 
-natare after an exhaustive enquiry. He 
was also assured that the oreditors were 
pressing for payment and that tha debts 
were those of the family and for legal 
Tesessities. I am satisfied that bona fide 
enquiries were made by the lender and 
‘that’ the enqoiries sbow that in the vast 
majority of eases the debts were sush as 
Фо lay the foundation for a valid sharge 
upon tha family property. If twenty years 
. later it should oppéar that io a few in- 
‘stancas there is no sonelusive proof that the 
‘dabts were actually ineurred for family 
neseseity or with the active partisipation 
‘of all the adalt members of ths family, 
‘still if the oirenmstanoes show that the 
‘needs of the family were sush that it is 
probable that the money even in these 
‘eases was required for family —neeessities, 
1 do not think we should require absolute 
‘proof in every ase but may presume that 
‘the lender satisfied himself at the time that 
the debts were of such a nature as had 
‘been represented to him and as appears 
"from the recitals in the bond, In these 
"eirenmstanaes I think the silence of the 
"defendants as to the nature of these debis 
“ia not without signifieanse, and may be 
‘taken into aesodnt as affording some pre: 
sumption in favour of the plaintiffs, In 
the eirsumstaness I am not prepared to 
‘differ from the Subordinate Judge upon 
‘this part of the ease. I may add thatin 
‘the previous suit whioh proved infrueluous 
^no sush defenee was set up although it 
"would have been asies at that date to 
‘have determined ‘by evidence the exact 
purposé for whioh these doubtfil sums 
“were borrowed. : . 
' "With regard to the stamp-fee оп the 
pond” and ‘the registration fee, these items 
“gre not shallenged, The writer's remune- 
‘ration amounting to Rs, 1,750 which ‘was 
“the ваше as the stamp duty has been 
“ghallenged es exorbitant and ‘unnesessary, 
"At Bret ‘sight this’ would eertainly appear 
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to bs вз but the unsontradisted evidenes 
‘shows that it is eustomary in such 01608 
to pay the writer a fee of not less than 
the stamp duty on the bond, end I see 
no reason for differing from the decision 
arrived at by the learned Subordinate 
Judge upon this question, А 

The sixth and last point raised by the 
appellants relates to that part of the 
desree whereby the learned Judge allowed 
interest on the amount of the personal 
desree and eosts in respest thereof at 
the rate of 6 per eent, per annum until 
realization, ў VN 

It із not very elexr why the learned 
Judge awarded interest only upon the 
„amount of the personal desree and not on 
the amount of the mortgage-deerse but 
there is no sross-appeal oh’ this question. 
I think there is mush to be said for the 
argument that the Sonthal Parganas Бе. 
Rülation applies only to the interest to be 
desreed under the bond and does not limit 
the powers of a Oourt under sestion 34 
of the Civil Prosedure Code to award 
interest on the desretal amount until гө» 
alization, But it bas been held in this 
Oourt in Keshoboji Kumari v. Satya 
Niran.an Ohakraberiy (9), that interest 
under the Code should not be awarded upon 
‘the desretal amount in во far as it insludes 
interest on the prinsipal debt or loan bat 
only upon the amount of the principal debt 
‘iteelf ав to do so would oontravene the 
‘provisions of the Regulation ralating to 
‘вотропой interest. The prineiple underlying 
‘thia desision applies equally where tha 
‘amount decreed’ as interest already eqaals 
‘the sum advansed, Alihougà I һата some 
‘doubt as to the propriety of the desision 
mentioned, i am поё prepared to differ 


from е sonclusion there arrived at and 


I think we should follow that desision, 

The result of my judgment is that the 
appeal is allowed: in part and ‘that the 
deeree of the lower Court must be modi- 
fied in acaordance with the above findings, 

"There will be the usual mortgage-deores 
for the amonnt of the prinsipal sum 
‘advaneed as shewn below together with а 
like amount as interest thereon after giving 
‘eredit for the sums already paid in respect 


' - (9) 47 Ind, Cas, 179; (1918) Pat, 806, 
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of prineipal and interest. The total sums 
advanees were Hs. 2,85,903.1.9 of which 
Rs. 12,000 were ra paid on the 13:h January 
18 4, leaving а balanse of Hs. 2,73,903.1.9. 
From this must be dedusted the sum 
of Rs. 12,963 disallowed by the Sab 
ordinate Judge as not . justified by legal 
neoassity for whieh there will be a personal 


deoree with interest to a like amount after. 


dedusting the proportion of interest already 
paid ss shewn below, The total interest 
paid. was Rs, 1,36,852.7-1 but Rs. 490 
of this must be allosated to the Rs. 12,000 
paid off оп: the 13th January 1881 
leaving a balance of Ra, 1,35,952-7-1, A 
difficulty arises as to how mush of this 
should be dedueted from the interest pay. 
able under the .mortgage-deeree and the 
interest psyable under the personal deeree. 
Аз the amount of tha personal desres is 
dedueted from the cash advanee made at 
the date of the last bond on the 2186 
Deoember 1896 it would appear that the 
interest paid before that dats under the 
previous bonds sbould' be allosated to t'e 
previous advances whieh sre ineluded in 
the morigagc-Jeeree, After deduating the 
Rs. 400 already mentioned this sum 
amounts to Rs, 82,704 8.6 the balance paid 
singe that date amounting to Re, 55,248-3.7 
should be dedusted rateably from the 
amount of interest payable under the mort. 
Egage-deeree and the personal deeree, that 
is to say, in the proportion whieh 
Ra 7,60,940 bears to Hs. 12,965. i 

I see no reason for departing from the 
ordinary rule as to ooste, I think the 
appellants who baye reduoed the amount 
awarded against them from something like 
15 lakhs to something like 5 lakhs are 
entitled to their proportionate costs of this 
‘appeal, 

‘BuogatLn, J.— This was an appesl from a 
desision of the Subordinate Judge of the 
First Oourt of Bhagalpur given on the 17th 
dune 1918, The general sirenmstanees whioh 
gave rise to the present litigation are of a 
very simple kind. They present many 
features whieh are familiar in the Oourts 
of this and other Provinses and they raise 
questions: whieh perhaps unfortunately, in 
tne existing. stata of the law relating to 
tha position of the joint Hindu family, 
oeeupy апа must sontinua to oseapy, unless 
and until thie braneh of Hindu Law is farther 


explained by judisial desisions or olarified 
by litigation, mush of the time of the 
judieiary. e 


In this eise are to bs found fastors of 
.very usual type, an aetion brought by the 
plaintiffs on a mortgage-bond purporting to 
bs exeented in the plaintiffs’ favour by some 
members of а joint family of Hindus subjaet 
to the Mitakshara Law on their own behalf 
and as guardians of minors and entered into 
for the purpose of giving to the plaintiffs 
sesurity for large sums of money lent by the 
plaintiffa to some of the defendants, Again 
also is to be found the usual defensa (whioh 
always demands, as the law is at present 
eonstituted laborious investigation) of the 
suggestion by eertain members of the joint 
defendant family that the debts oontraoted 
were not debts of nesessity or for the 
family benefit aud sannot be supported by 
any adaptation of the modern dostrine of 
-antecedent debt. In this particular 0286 
there are, however, other spesial and some- 
what peouliar features whioh raise points of 
considerable difaulty and interest, 16 is 
desirable, therefore, at this stage to givo in 
some elight detail a short summary of the 
events whieh gave rise to the present suit. 

There are three plaintiffs in this aotion, 
.the first is the son of one Rai Surya Narayan 
Sinha Bahadur whilst the sesond and third 
ara the grandsons of the same gentleman, 
.There are & large number of defendants bnt 
so far as is material here, they may be 
grouped as being the deseendants of, or 
deriving their title by purehase from, tha 
deseendants of one Balbhadra Singh. The 
second defendant died shortly before thia 
appeal aame on for hearing. Tais aneastor 
Balbhadra Singh left three sons Ram Oharan 
Singh, Gara Oharan Singh, and Maha 
Prasad Singh, all of whom areenow dead, the 
defendants are substantively their dessend. 
ants or purehasers therefrom, It is Pt the 
moment unne essary to refer elosely"to the . 
way in which the defendants* aequired thg 
property whieh they owned, it is suffisient 
merely to mention that it has baan referred 
to in these proseedings under the name of 

“The Bareops Estate.”  It*wasa valuable 
propsrsy and is said-to haya brought ina 
sonsiderable insome of baiwasn possibly 
Rs, 40,000 and R3. 50,00) par annum, tha 
defendant family, however, never, although 
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'mo preeise allegations of extravagance sre 
‘now persisted in against any of its membere, 
seems to have been able to live. without 
JIveurring debt, and for many years, extend- 
ing back as far as 1:89, there was a long 
‘source of dealing between the plaintiffs’ pre» 
'deoossor, Rai Surya Narain Sinha Bahadar, 
‘and the defendant family, These transas- 
‘tions consisted substantially of a sequense of 
"loans to the defeadant family by tho plaintiff's 
‘predecessor and their nature is somewhat 
unusally folly ‘teeorded in a series cf mort- 
‘gage bonds, most of whish show the com- 
‘mon place features of the adding of aeerned 
"interest to the amount sesured by the pre: 
vious bonds eoupled with the addition of a 
‘further sum of movey advansed to the 
family, Tbe bond whieh ia now being sued 
‘upon is dated the 2!st Desember 1896 and 
‘was in favour of Rai Surya Narain Sinba 
‘Babadur for the sum of Rs. 3,5),000 at 75 
per cent, compound interest with yearly 
rests. It was entered into by Rim Charan 
Singh and Maba Prasad Singh, two sons of 
“the common ansestor Balbbadra Singh, by 
‘Hari Prasad Singh and Biswa Nath Singh 
‘two gona of the remaining, and at that time, 
ideseased son of Balbhedra Singh, whose 
name аз mentioned above, was Guru Charan 
‘Singh, by Gajadhar Singh and Rup Narain 
‘Singh,- sons of: Ram Obaren Singh by 
‘Sasi Bhusan Singb, son of Maha Prasad 
'Singb; by three minors through their father 
‘Hari Prasad Singh аса by one minor 
‘through ‘his father, Biswa Nath Singh, 
‘It: may perhaps’ be hardly neeessary to 
‘point out that since the date of this bond 
‘numerous other births baya taken place in 
‘the family whieh feature sotounts partially 
‘for the-inoreased number of- defendants of 
‘whom however Nos. 19-to 42 are purehasers 
‘or transferees, Defendant No. 18 was onse 
'& member of fhe joint family but was adopt- 
‘ed ont of it, It may perhaps be sonvenient 
‘here; kr. view of the fast that they will 
have to ba referred to at a later stage, to 
give а list of the bonds representing the 
loans whioh constituted the transactions 
between the parties, The frat bond (Ек. 
hibit 8c) was dated the 3rd Ostober 1883 
the amount adyànsed was-Ra. 73,000 and 
the rate of interest was 12 per sent, som- 
pound with yearly rests.- The second bond 
(Exhibit 30) was dated the 20th Ssptem- 
Por 1868, and was an entirely diseonnestod 


'transaetior, the money was borrowed to 
meet Government and eettlement expensed 
and the validity of this transastion.is rot 
challenged.- It was for Rs, 12,000, at 11 
‘per sent. sompcund interest with yearly 
rests, The third bond (Hxbibit ЗЕ) oon: 
‘Solidated these two previous loans together 
"with а вег.аіп amount of asorued interest, 
'It was dated the 12th May 1690, and тав 
for Hs. 95,600-at 10 per sent, compound 
interest with yearly rests. The 4th bond 
(Exhibit 3E) was ‘dated the 29th Sep. 
tember 1891, and was for Rs. 1,67,000, of 
which Rs. 64,761-1-9 conatituted- a fresh 
advanes, ‘the remainder representing 4. 
‘renewal of the old loan with suüeh interest 
as had sosrued. ^ tt bore ssmpound interest 
‘at 9 per aént. with yearly resta, The 5th 
bond (Exhibit I) whieh is the one upon 
whieh вайоп was brought in this eise, war, 
as already mentioned, dated the 21st Dasem- 
ber 1896 for a sum of Rs. 3,50,000 of 
‘whioh Rs. 3,39,142 represents a fresh loan, 
‘the remainder being, as in the previons oase, 
“a renewal of the previous bond, By it the 
mortgagess hypotheoated a large quantity of 
property in the Sonthal Parganas and a 
small quantity $n the District of ‘Bhagal- 
pur, it bore sompound in‘erest at 7$ per 
cent. ‘It шву bà mentioned that quite aon» 
‘siderable sums were at: different periods paid 
off by- the deféndant family by way of 
‘interest. 7 


It will be at ones observed that it sannot 
‘be contended that the rates of interest oharged 
were -in any way of an extravagant deserip- 
tion; but 15 must ba montioned that at the 
‘date of the snit, the elaim had reached the 
large figure of Вв, 11,81,811 and the amonut 
had swollen eonsiderably by ths date the 
suit was heard. Indeed it may also bè 
noted hera that the Subordinate Judge 
decided substantially entirely in favour of 
the plaintiffs awarding them a sum of soms 
Rs, 15,27,997 as against the family defen» 
danta together with в personal desree of 
some Rs, 44,154:7-5 together with  eosts, 
ït is from this deesrea that this appeal 
has now been prosesuted. The xecorda 
printed for the purpose of this appeal 
aro: so massive that it will probably 
be advantageons at onse to endeavour 
to set ont with presision the points whist 
hava boon vory ably argued on tbe part of 
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‘the appellanta, £e, tha defendants, Thay 
may be summarised thuz:— 

a) A question relatiag to jarisdiotion, 
This arises in the following way. The 
Bireops estate is situated in tho losality 
known as the Sonthal Parganas, an araa 
ramóved, broadly speaking, from the opara- 
tion of ordinary law in many respasts and 
governed largely by spssial Rozulations 
(whish. have baan varied from timo t time) 
known аз “the Ragalations for the Pease 
and good Govarnment of tha Territory known 
as the Sonthal Pargans," Sofar as this quas- 
tion of jurisdistion is material here Regula: 
lation No, V  sontemplated that no anit 
eonnosted with land should ba heard іп 
any Oivil Oonr$ other than the spea‘al 
Coarts provided under the Rzgalation so long 
аз the plaas had not emerged from what ia 
here known às the-prossss of ‘‘Settlement”, 
that із to say, notil tha. eompletion of the 
territorial and ravandal survay. Itis argued 
here that it is not eertain that the area 
within whieh the Barsspa estate was situate] 
was asiually alsar from this embargo, and 
i5 may conveniently bə pointed out here 
also that in an earlier astion brought by 
the plaintiffs in 1904 проп the same bond 
83. thàt now sued upon, the defendant was 
Bussesaful on this self sama ground, 

(«), A question arising as to the amount 
of interest whish вап be elaimed by the 
plaintiffs, Here again this point arises out 
of the special arrangements mado appli. 
sable to the Sonthal Parganas under the 
Regulations mentioned above, By Regula- 
tion VI, whish purports to be direeted 
against usury, there are eertain very import- 
ant ‘limitations laid down prohibiting in 
various ways the amount of interest whish 
san be slaimed within the area in question. 
Jt is argued here that those Regulations are 
applisable in thia ease, and indeed, this point 
was, together with the question of jurisdiction, 
a 5ubjeet of sonsiderabla dissussion in the 
previous astion to whieh referense has 
alraady been made when 16' cama bofbre 
the Judicial Committees of the Privy Counoil; 

(8) A question arising as to whether this 
suit is not, under certain peculiar eireum- 
stanees, barred by the opsration of the 
provisions of the Limitation Aat, The point 
arisss іп this way. The present suit was 
eommensed on the 5th February 1915, at 


that time it ia admitted: that there was a ў 
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ehild in existsnes, who із said to have 
been born in about 1910, whose name waa 
Sripati Singh. He was tha son gf Sasi 
Bhuran Singh and а grandson of Maha 
Prasad Siugb, ha was not joined as a party 
in the prosseding until the 30th May 1916. 
The plaintiffs state that as soon as they 
discovered the existenes of this ehild, they 
took the step of having him joined in proper 
manner, and io fast be waa, at the date 
given above, put on the record under the 
order of the Court as defendant No, 16 (a). 
Tho date upon whieh payment of the band 
was atriotly due was the 14th Maroh 1903 
and it is argued that as mora than 12 years 
had elapsed from that date before the ehild 
was joined, the suit would bs barred by the 
provisions of the Limitation Ast on the 
ground that it was obligatory that he, haviog 
an interest in tha right of redemption of the 
mortgage, was A nesessary party to the suit. 

(4) A question as to the non existensa of 
legal nesessity or family benefit for a large 
portion of th2Joan in question. This sontention 
involved bafore the Subordinate Judge a vary 
oireful sonsileration of the elementa of 
which the loan was in fact somposed, and it 
has also been the subjest of labourious enquiry 
and researeh before this Court. In oases 
Bush as these, where, in order to find the 
astual origin of portions, very often small 
aud vary often numerous of what isa large 
aggregate sum of money, one has to try to 
trasa it bask fora great many yeara, it ів 
frequeu'ly almost impossible to deal with each 
individual item in any very satisfistory 
manner, and indeed, it is probably doubtfal 
if it is right or nesaseay so to do, The 
Snubordinate Judge took the broad view that 
in the main old loans eontrasted for the 
purpose of paying off earlier debts of a som. 
pasite eharacter should ba regarded аз 
earrying their own barden of proof that they 
fell, roughly speaking, within the confines of 
what may properly ba regarded a logal 
necessity gr family benefit, 

(5). A question arising aseto Ta far the, 
provisions of this bond are eapable of being, 
enforsed against the defendant family under: 
the dostrine of antessdens debt. It is 
arguad here that the dootrine of antssedent; 
debt only applies when the exast relation., 
ship of father and son is present, It is. 
suggested that a man who isa membar of a 
joint Hindu family eubjeet to the Mit&kshara 
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Law, sannotin any wey bind his nephew. 
It is freely admitted that some of the debts 
whiob» were originally contrasted and whieh 
purported to ke met by their entry into the 
bond sued on ог in’ eonneotion with the 
‘previous bonds, were contrasted nominally, 
sometimes by one, sometimes by anotherand 
‘sometimes by & sombination of the heads of 
‘the family; and the eontention here put 
‘forward is that in sases where any pavtisular 
original debt purported to be contrasted by, 
for example, one member of the family, sueh 
в transaction sannot, on the dostrine of 
anteeedent debt, be held to bind the nephews 
of the person who contrasted sush a debt 
but'only to bind his sons. 

(8). A question as to the barring ot the 


elaim for a personal deeree by the provisions ' 


‘of Order 1, rule 2 of our Civil Prosedure 
Code. - 

Before dealing with these points in detail, 
it is necessary to ascertain what was really 
the position of the defendant family with 
regard to their possession ofthe property 

. in question, for it has been seriously suggest- 
ed that they were nof & joint family at all 
so far as this property is eonserned. The 
“faote, however,’ with regard to this matter 
‘are not somplisated.: 

" A'eertáin Raja Ajit Barham was the 
proprietor of the Bareope property, вой at 
his death left two widows, the Ranees 
‘Dilabati, and Bhulanbati, who sueaeeded to 
the estate. Upon the desease of the Rani 
Dilabati, Rani Bhulanbati eame into posses- 

. Sion of the whole property and on her 

death the Court of Wards took possession of 
iton behalf cf one Babu Ohander Deyal 

Barh&m, а son of Mongal Barham, ‘on the 

ground: thatit was alleged that he had been 
adopted by the Rani Bhulanbati as son .to 
her deaeased husband. Now, Ram Oharan 

Singh, Guru Obaran Singh and Maha Prasad 

Singh, the three sons:of Balbhadra Singh 

had as their mother dne Musammat Parbati 
who wafa daughter of Raja Ajij Barham, 
and they brought а snit for resovery of the 
éstate from the Opurt of Wards, joining in 
their &otion the sons of another daughter of 
Raja Ajit Barham. The suit was comprc- 


mised, Gorn Charan, Ram Charan and Mahai 


Prasad- Singh obtaining 7 annas 174 gundas 


share of the Bareope Raj whilst Obandra: 
Dayal Barham obtained a 4-annas share, It: 
yould- bppear that in this litigation theso. 


three men incurred legal éxpenses in order 
to pay whieh they had to borrow. [See 
Appovier v. Rama Subba Atyan (10), Moha- 
be:r Kover v. Joobha Singh (11)1. 

Subsequent to this sompromisé, these three 
men besame involved in another piesa of 
litigation, one Batan Barham: and other: 
relatives of the deseased Raja Ajit Barham 
having unsussessfully bronght a suit against 
them and others for the pzssession of the 
Raj апа here again further lagal expenses 
were necessarily’ incurred. I think that 
there ean be no doubt that the property 
having been thus asqaired through their 
mother it sould not be regarded; when it 
reashed the, hands of Balbbadra Singh's 


three sons,as their joint ancestral family 


property; [Venkayyamma Guru v. Venkata. 
ramanayyamma Bahadur . бати (19), Atar 
Singh v. Thokar Singh (13), Béshwanoth 
Prasad Sahu v, Gojadhar Prasad Sahu (14)], 
butl think that from an examination of what 
these men themeelyes stated in various 
bonds into whieh they entered that, as the 
Subordinaste Judge has found, they undoubt. 
edly elestsd to treat the estate; whish they 
had thus aequired, as joint family property. 
In the first bond of 1883 whioh was entered 
into with the plaintiffs' predesessor by Ham 
Charan Singh for himself and -as. karta of 
the joint family for his minor sons .GajadBar 
Singh and Rup Narain Siogh and for his 
nephew, the son of Guru, Charan Singh, and 
by Hari Prasad Singh for himself and as 
guardian of his brother, Biswanath Singh 
and on behalf of his own minor son Lakhi 
Prasad Singh, and by Maha Prasad Singh 
for himself and as guardian of his son, Sasi 
Bhusan Singh, the fasts aa tothe way in 
whioh they had acquired the property are vory 
fully set. out, and 16 is there stated that the 
properties and family of the deaeased lady 
Musammat Parbati are joint, In elause 3 of 


2 Sar. Р. О. 2 БУЫ W. R. P. 
57; 20 E BF i 
B. L. R. is^ 
m, L R. 697,7 O. W. М. 1; 12, 
; (P. б.) 
» (13) 6 Ind, Cas. 791; 85 О, 1036; 10 Bom L. R.: 
790; 128 P. W. В, 190+; 851. A." 206; 8 C, L. J. 359; 
12 C. W. N. 1049; 18 M, L. J. 879; 4 M. L. T, 207; 43, 
E 1910 (Р. 0.). 

14) 48 Ind Cas, 870;8 P.L, 7, 163; 8 -R L, 
280 (1017) Pat, 350, PEN 
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that bond it is stated that although tie 
properties they  asquired were noi the 
properties of their father and that although 
"in вопввапепве the sons during the lifetime 


of Ram Charan Singh and Maha Prasad: 


Singh had no interest thereir, yet all the 
debts were іп fast aantrasted for vald and 
legal nesessities, In the sesond bond, 


- entered into in 1:88 we find 15 із exesuted” 


by Ram Charan Singh in his own right and 
as karta of tho joint family on bahalt of his 
minor son and on behalf of his nephew 
Biswanath Singh, by Hari Prasad Singh 
for himself and as guardian of hia brother, 
Biswa Nath Singh and alao on behalf of his 
own воп and by Maha Prasai Singh both 
for himself and as guardian of his minor 
воп, and they mortgaged their wholo share 
in their estate declaring themselves to ba 


jointly and severally liable “for the entire: 


debt, In thethird bond of 1890 exeantad 
by Ram Oharan Singh for himsalf and his 
' Bon Rap Narayan, by Hari Prasad Singh for 
_ himself and hisson, by Biswa Nath Singb, 

by Maha Prasad Singh for himself and his 
own son, and by Gajadhar Singh aon of Ram 
Oharan Singh they again deslarad themselves 
to be jointly and severally liable ia mort. 
gaging their Zamindari property, In the 

th bond of 1891 exesuted again by Ram 
Oharan Singh for himself and his minor son 
Rup Narayan Singh, by Hari Prasad 
Singh for himself and his two minor sons, by 
Biswa Nath Singb, by Maha Prasad 
Singh for himself and .his minor son 
and by Gajadhar Prasad Singh, they 
again mortgaged their Zimindari property 
and for the debt they deslared themselves 
to be jointly and severally liable; whilst 
-in the bond now sued upon entered into by 
Ram Oharan Singh, by Maba Prasad Singh, 
by Hari Prasad Singh, by Biswa Nath Singh, 
by Gajadhar Prasad Singh, by Rup Narayan 
Singh, by Sasi Bhusan Singb, Lakhi Prasad 
Bingb, Bishen Prasad Singh and Dwarka 
Prasad Singh, under the guardianship of their 
father Hari Prasad Singh and by Tilokanath 
Bingh uader the guardianship of his father 
Biswa Nath Singh, there ia an express 
deslaration that all ths exsentants are 
members of a joias Hinda family, here they 
again mortgaged their properties and 
deslarad themselves to ba jointly and 
savorally liable for the debt, and in olsuse 
9 add “wo have uot transferred tho paue ia 
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any way before this and that we have 
absolate right thereto”. I think that it 
must be taken that for the purpose of this 
suit itis quite olear that the property in 
qiosiion must bs regarded as joint family 
property and eubjeat to the appropriate 
insidents of Hinda Law attashing thera- 
to. : 

Inow propose to endeavour to deal with 
tho question of jurisdistion. This suit was 
instituted inthe Oourt at Bhagalpur, which 
is in this province. The properties which 
were mortgagad by tha plaintiff! predesessor’ 
to the defendants wore vary largaly situated 
inthe Sonthal Parganas Distrist and only 
вешай portion lay within the distriet of 
Bhagalpur, Under  sestion 5, eanb-sestion 
(1) of the Sonthal Perganss Ragulation, ii 
is laid dowa that “from the date on whieh 
under sestion '9' (to whieh referenee will 
bs made presently) of tha Regulation, tha’ 
Lieutenant-Goversor deslares by a Notifisa- 
tion in the Oalcutia Gasette, that a settlement 
shall bs made of the whole or any part of the’ 
Sonthal Parganas until the date on whish: 
sugh Settlement із deslared, by а liké 
Notifisaticn, to hava baan o»mpleted, no suit 
shall lie ia any Oivil Oourt established ander 
the Banga!, Agra‘and Assam Civil Courta 
Ast of 1887, in regird ta 


“(a) any land or any interes! in, or aristag: 
out of land, or i 
" (b) the rent or profits af aay laud, or 

“(c) any villaga headship or othar 
о зә sosnseted with any land, 


"in the area covered by sush first mentioned 


nolifsation nor shall any Oivil Court 
prosseed with the hearing of any aush 
suit which may be ponding  befora 
it." 


Whilst by sub gestion (29 it is enasted 
that ‘‘batwean the datas referred to in sab. 
sastion (1) all suits of tha natnra, therein 
dascribode shall ba filed baforo or transferrad 
to an offissr appointed by “the Lieutanant: 
Gavernor under sestion € of the Sonthal 
Parganas Ast, 1855, or ssstion 10 of thia 
Regulation assording as the Lieutensat- 
Governor may from tims tô time direst and 
Bush cfioar-shall heir anl, evan though 
during the hearing the settlement miy ba 
deleared to haya bosn completed, decus 
them,” 
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Gestion 9 lays down “the Lieutenant- 
Governor may from time to time, by 
notifieation in the Calcutta Gazette, deolare 
thata settlement shall be made of the whole 
or any part of the sonthal Parganas for the 


purpose of  asseriaining and resording 
the various interests and rights in the 
lands,” 


. Itis unnesessary to sonsider here what 
is the precise meaning of this eestion, for 
the matter has already been dealt with by 
the Judicial Committes of the Privy Couneil, 
“as I have already had ossasion to mention 
їп а oases brought in eonneetion with this 
bond now tusd upon by and against 
substantially the same parties in the year 
1904, being desided, however, in the Privy 
Oouneil in 1914 iMaha Prasid Arngh v. 
Ramani Mohan Singh (1)]. Itis suffiaient to 
say here that it was held in that ease that 
althongh it appeared that there had beea 
& notification deolaring that a settlement 
of the Sonthal Perganas was to take plaee, 
yet as no notification had issued that the 
settlement had been eompleted, the Court at 
Bhagalpur had no jurisdistion to entertain 
the suit, 16 is, therefore, unnesossary fcr 
meto enter upon any olore examination as to 
how 16 somes s&bont that the Sonthal 
‘Parganas now falling within the Provinee 
of Bibar and Orissa, are amenable to the 
speeial Régulatione, whieh were in existenee 
prior to ihe séparation of this province from 
that of" "Bengal, or as to why suite, even 
of such ‘large amount aa the one in questidn, 
were under the eirsumstanoes whish existed, 
when the ease dealt with by the Privy 
Counsil was instituted, still insapable of 
being tried other than by .the Spesial 
Tribunals instituted under the Regulations, 
and it ів common ground that it is suffisient 
here merely to aseertain whether any thing 
has happened siese the date of the institution 
of the prior suit whieh indioates that settle. 
ment of sush patt of the Sonthal 
. Parganas as inolude Bareope has gince been 
eompleted.. If%hat settlement has not been 
“dir pleted, jb is obvious that the Court at 


Я  Bhàgalpur could not have entertained this 


"muit;if, however, it has been satisfactorily 


f shown or a suitable inferenoe san be drawn 


fhat aush settlement i8 now over, the question 
‘o£ jurisdietion must obviously ba desided in 
favour of tho plaintiffs, The Subordinate 
Judge Has found against the defendants on 


this point. What really happened appears to* 
hava been that the Goverment many years: 
ago declared a settlement of apparently the 
whole of the Sonthal Parganas whioh wat 
commenesd and aarcied on by а Mr. Wood: 
from 1873 to 1873, thera із no definite. 
evidenes to indiea:e that this Settlement was 
ever finally completed and no notifisation of. 
completion has besn dissovered, It may have 
baen that it was too great a task at that time 
aud that if was in faot never eompleted or it: 
may have been that а nntifisation of 
B partial  eompletion or of a whole 
eompletion may have been in existense 
but has not been dissovered, at any rate, 
what is oeriain is that; at later dates, the 
Government began to deal pieos-mesl with 
comparatively small areas of these Parganas 
notifying for settlement various plaees from 
time to time, the work wa» aarzied out by differ- 
ent persons at different pariode, notably by Mr. 
Craven in 1592, Mr. H, McPherson between 
198 and 1:05 and Mr. Allanson between 
1903 and 1908, 16 wil be found that the 
Bareope estate was dealt with in these 
tettilements to whieh I Бате referred. The 
Subordinate Jadga io dealing with this 
question sayt: "Theeplaintiffa have shown that 
though the settlement made:by Mr. Wood, 
was completed, but not published, the Liosal 
Government brought the portion of Bareope, 
under settlement from time to time (vide the 
eopies of the Calcutta Gazette filed in this 
respect on bahalf of the plaifltiffs) and finally 
published it after ite e«ompletion, It is, 
therefore, clear that the L seal Government 
has superseded tho settlement completed by 
Mr. Wood and has not allowed it to exist in: 
the eyes of lew. J, therefore, rejost en 
defendants! sontention as frivolous.” e 
I think that this is by no means ап impra- 
per expression of what the real.situation is. Im 
18:9 a Notifiaat/on dated the. 29th January 
of that year waa issued by the Government.of 
Bengal declaring that а settlement should be 
made of the villages eomprised in вегёвіп 
soheduled estates amongst whish was Tuppa. 
Barsops (Exhibit 28). On the 10ch Septem- 
ber of the sama year, howeyar, this Noti&sa- 
tion was amended and a sorreated list of 
areas substituted, This  ineladed Taluk. 
Bareope, or Tappa Bareope, Оа tha 186 July. 
1892 Exhibit 27) wa бай that Mr. Oraven, 
the Settlement Offiser, submits hise final 
report upon this Sattlement of tie Talaks, 
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whish ineluded the Taluk Bareope (Exhibit 
27) and on the 13th Mareh 1893 (Exhibit 285) 
врреаге а notifiaation by the Govarnmont of 
Bengal deslaring that Mr. Oraven's Settlement 
had been soneluded and aompleted and in the 
liat given is to be found the Biraope Tappa. 
lt will, however, be zeen from- Mr, Craven’s 
report that the settlement proceedinga wers 
not of a precisely exhaustive eharaster, and’ 
they were in part ‘apparently sompleted 
later. On the 14th Ostober 1903 there is a 
Notifieation (Exhibit 28 О) cf the list of 
' areas in which settlement has baen sompleted 
whieh insludes three villages in Tuppa Bar- 
воре, Again on the 9:th Ostober 1903 
there is another Notification (Exhibit 2€.D) 
deslaring that there should be a revision of 
the settlement made in the ense of certain 
áreas whish ineluded the Zsmindari of 
Barsope, Tocvi No, 481, On the 16th 
September 1907 there is a further Notifiea- 
tion (Exhibit 28-E ) that a settlement thereof 
has now been sompleted and coneluded. The 
list of places where settlement has been so 
effested ineludes a large number of plases in 
Вагворе, whilst on the 12ih February 1910 
a further Notifiestion (Exhibit 28 F) of gon- 
elusion of settlement insides the estate of 
Bareope, Toczi No, 481. | 

Now some endavour has been made by 
Counsel for the appellants to show that if one 
examines the reports of, Mr. MoPherson and 
Mr. Allanson aad the number of villages whieh 
are there mentioned, one may find eertain 
diserepaneies in the number, and that it ir, 
therefore, not clear that all the property 


has been duly and completely settled, 
I myself, however, think that this 
endeavour bas been a failure. I son- 
. sider that there was on the fases of the 


doeumente, to whish I have referred, a very 
clear indisstion that the settlement of the 
whole of the Baraope estate was in faot 
sompleted ard although it may be that there 
is some little diffieulty in following through 
and identifying eaeh village (the names of 
whieh may be differenfly spelled at different 
times) and slthough there’ msy Ъз rome 
further diffeulty in reconeiling exactly the 
numbers of villages which are sometimes 
referred to as having lain within the confines 
of the gstate, I do not think that there ia any 
satisfactory evidenee to show that anything 
was left cut of thecettlhoment. Under these 
éircumstanses it wonld appear that sinse the 


institution of the last anit the settlement has 
been eoneluded, and that sonsequently the 
diffisalty whieh stood in the plaintif? way 
in the previous ease as to the Court at 
Bhagalpur not haviog jurisdistion to deal 
with the matter, no longer, now applies. 
The following oases are of interest in sonnes- 
tion with this point: 

Dungaram Marwiry v. Rojkishors Deo 
(15), Sahdeo Narain Deo v. Kusun Kumari 
(16), 

I now pass to the sesond and important 
quastion of interest. 

Sestion 6 of Regulation III of 1872 of 
the Sonthal Perganas lays down the following 
order :— 

“All Courts having jurisdietion in the 
Sonthal Perganas shill observa the following 
rules relating to usuary, namely :— 

(a). Interest on any debt or liability for 
a period exeseding one year shall not be 
desreed at à higher rate than two per sent, 
per mensem notwithstanding any agreement 
to the eontrary, aud no somponnd interest 
arising from any intermediate adjustment of 
assount shall be desresd ; 

(b) the total interest deerosd ou any loan 
or debt shall nsver exesed one-fourth of the 
prinsipal sum if the period ba not more than 
one year, and shall not in апу other ease 
exseed the prinsipal of the original debt or 
loan.” 

We get an exolanmition and illustration 
whio* are. both sueh salient features of 
Indian eodified legislation and whisb, as is 
sometimes the ваза, although intended to 
ba of an explanatory eharaeter are so worded 
as to give 11 e to no little eonfasion, The 
Explanation and Illastration whiea were added 
in 1893 read thus: 

“Hzplanation.—The expression interme- 
diste adjustment of aesount in elause (a) of 
this seation means any adjastfhent of assoant 
whish ia nof nal, and,ineludes the renewal 
of an existing siaim by bond, désres or 
otherwise When without the gassing of fresh 
sonaideration, the original elaim is inareasad 
by saeh renewal,” * 

"Ilus'ration.—A bord is given for Ra, 75, 
of whisk Вз, 25 are interest. Unless the 
obligea ean prove to the s&tisfastion of the 


_ (15) 18 С. 133; 9 Ind. Deo. (м. s.) 89, $ 
(16) 46 Ind, Gas. 929; 5 P, L, J. 164, 
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„Оопг& that he gave пећ sonsideration for the 
bond ag rendered tha transaction fair and 
‘equitable, of the Rs. 75, Бя. 50 only will bear 
interest, and the limit ‘of the olaim on the 
“bond will be Ra, 100." 
.. Ths,sestion is dirested, aesording also to 
the side note, against. usurious prastioes, and 
of sourse, the obieet of all this pesuliar 
degislation of very -paternal eharaster whieh 
ia operative in the District of the Sonthal 
Perganas was and is to protest the inhabit. 
ants there, who were of a simple type and 
baek ward eulture, against what might appear 
Фо be the imposition of unssrupnlous and 
adroit persons who might take advantage 
‘of рговеввев available to them under the 
ordinary law. In Aot No, XXXVII of 1855 
we see in tho [reamble that it is stated 
that the ordinary law in fores in tha Presi. 
deney of Bengal is not regarded as being 
adaptable to the unsivilised ress of people 
ealled Sonthals and. in the Regulation, to 
whish referenes has already been made, one 
finds numerous instances in whish it is 
endeavoured to safeguard the interests of 
these people of early oulture, 16 is no doubt 
rather hard to reooneile the undertaking of 
great transactions in sonnestion with these 
ideas of the proteation of a primitive rase but 
whilst, in the ordinary way one would have 
sontemplatad, as no doubt was the sase, 
affaira only of small degree, the faet remains 
that ав the settlement of the distriet prooced. 
ed, it was discovered that there existed persons 
possessed of large and valuable territorial 
rights, Inthe вазе now before us we have 
exhibited individuals, blessed with a large 
ineome and borrowing great sums of money, 
but there is nothing to indieate that the 
Regulation is other than of general application 
to all affairs of whatever magnitude conduet- 
ed in the Distriet. The broad sontention 
whieh is put forward here on bebalf of the 
appellante is that the Regulation whieh has 
been quoted above must here apply. The 
Subordinate Judge, however, did enot think 
that the appellfnts sould in any way take 
advantage of the provisions of this sestion VI 
of the Regulation. In the issues whish were 
raieed for his sonsideration, issue No. 11 was 
“are the plaintifa entitled to sompound 
interest, or interest exseeding the amount of 
the principal, keeping in view the ses- 
tion 6 , of Regulation IIL of 1872?” 
„Io dealíbg with this issue, the Sabordinate 


Judge writes in his desision, ' ‘tho plaintiffe 
have suseesefally shown that the father of 
the plaintiff No. 1 lent the exeeutants of 
the bond in suit Вз. 3,50,000, out of which 
Re, 1,3 ,142 were paid to them in eash, the 
rest having been applicd to the payment 
of their previous debts dne ёо him and that 
when he 414. во, the terms of the 38rd 
and 4th bonds whish were exesuted in his 
favour did nctexpire, and that he not only à 
allowed the bonds to be renewed but also 
redused the rate of interest ‘thereof, the. 
result of whioh has been that there has been - 
a gain of over Rs, 12,000 to the exeentents 
of the bond in suit, 16 ir, therefore, alear 
that the transastion under the bond ' has 
been fair and equitable within the meaning. 
of the illustration attashed to  sestion 6 
of Regulation ТЇЇ cf 1:72. It appeara 
that this question was not under controversy 
in the suit before the Judicial Committee 
and has not been judisially вопвійвгед. This 
being so, I find that the plaintiffs are 
also entitled % the interest claimed within 
the meaning of the Illustration,” 

The Subordinate Judge did not think that 
there were any intermediate adjustments of 
assount within theemeaning of the Explana- 
tion attached to the seation and sonsidared 
that the plaintiffa had a right to reaover the 
interest as slaimed and he, therefore, found 
this issne against the defendants. 

I greatly doubt whether the Subordinate. . 
Judge is here sorrest. 

The exast proposition whieh bas bsen pnt 
forward by Oounsel on behalf of the appele 
lanta is divisible intc three definite suggestions, 
firstly, that the amount of interest whieh 
ean be obtained by the plaintiffs sanno, 
exseed the actual prineipsl sums advareed, 
sesondl]y, that the amount of intereat whith 
has been in fact paid must be dedusted from 
that amoyot of money which, payable as 
interest, equals the amount of the prineipal 
loan, and thirdly, that interest cannot be grants 
ed on the deeretal sum for any period after the 
date of the judgment if it would  rerult 
in the amount thereby recoverable exeeeding 
the total of the prinsipal astually advanced. 
We are fortunately, I think, not altogether 
without authority on part of these questions, 
In the ease to which referense has been 
made abcve in eonrestion with the aonsidera- 
tion of the questions of jarisdistion EMaha 
Praeg? Singh v. Батат Mohan Singh (1)? , the 
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general point hae, to my mind, bsen the 
| subjest ` of what amonnts to a jadisial desi- 
г sion.. In the judgment of their Lordships 
delivered by Lord Moulton, it is stated that 
‘Their Lordships are also of opinion that, 

apart from the question of jariadiotion, any 
` Oourt dealing with the subjest-matter of 
the snit would be bound to give fall forse 
and effect tothe provisions of section 6 of 
the Sonthal Perganas Settlement Regulation, 
. 1872, relating to usury апд, therefore, to have 
. refused to desrea any compound interest 
arising from any intermediate adjustment of 
interest, or an amount of total interest 
exeeeding the prinsipal of the original debt 
or loan." 

Their Lordehips also, in my view, disposed 
of the question (advaneed here but not 
very strongly urged) as to bow far tbis 
seation of the Regulation was observeable 
by Courts other than those whish ' were 
physically situated in the Distrist. Lord 
Moulton states after quoting tn e«x!enso sea. 
tion 6 of the Regulatior: “The respondents 
sought 62 establish that the phrase, ‘all 
Courts having jurisdiotion in the Sonthal 
Parganas’ meant—Oourts situated in the 
Sonthal Parganas and dealing with matters 
purely losal.” Their Lordships eannot assept 
this interpretation, The words ara defiaite 
and presise, and must bə applied in their 
ne’ural signifiaation. It was urgel that 
taken literally they would apply t» every- 
thing done by a Court having jurisdistion in 
the Sonthal Parganas whether the matter 
related to those distriets or not, inasmuch as 
the language used makes the applisation of 
tho enaetment depsnd on the Oourt and 
not on the matter in dispute, But this is 
to ignore tbe faet that tho Regulation is 
only applieable to tke Sonthal Parganas 
and that, therefore, it would not apply to 
Courts .having jnrisdistion wider than these 
Іова] limits when sueh Courts were dealiog 
with matters relating solely to other parts 
of Indis. Thè enactment, therefore applies 
to Courts having jarisdistion in the Sonthal 
Parganas and asting under and by virtue of 
gueh jurisdistion,” . 

J am bound to say that I think that Lord 
Moulton’s diota in the earlier ease relieve this 
Court* from sonsidering a question whieh, I 
e^n'ass, presents to me very eonsiderable 
- 0 01у. Here there lie a eeries of bends, 

the amount of what ong may perhaps term the 


M 


original debt, (that is to say, the aetual fresh 
cash advaneed) is not in dispute but with 
the exseption of the seeond bond of° 1886, 
whieh wa», ав I hava mentioned before, an 
independent transastion, eash of the five 
bonds whieh were sonsolidated eventually 
in the mortgage-bond whish is vow the 
subject of this suit, brought to itself an 
assumulation of interest soupled with an 
addition of a new advanes and the aesumulatod 
interest was added to the old capital aud with 
the fresh adyanse forms ths aggregate 
sum for whish the new bond is exseutad. 
I eannot but imagina thatthese prosesd. 
ings eons'itute what I may term in the 
pharaseologrv of the Regulation "intermediate 
adjustments”, indeed I am not at all sure 
that eash pause in oompoundj iuteres!, төрге: 
sonted by what is known as the “yearly 
rest," is nob also an intermediate adjustment, 
and [ am quite prepared to regard them a*1 
8ush. For these reasons, I am afraid, I 
must hold that the’ plaintiffs oxunot rasovor 
on their desras a sum in өхзэзв of that 
whioh was actually advanssd to tham in 
osh whieb, [ understand, amounts in all 
to tha sonsiderable sum of about Rs, 2,895,000, 

Tha sesond suggestion whioh is put for- 
ward on behalf of the appellants is that what 
has been in fast paid by way of interest 
must Ыз dedusted from the amount of 
interest to whieh the plantiffi ara restrist- 
ed under the provisions of the sestion of 
the Regulation to whish raferenea has 
basn made. I sanno but think that this 
sontention is sound, for if any really effostiva 
meaning is to ba givan to the restrialiva 
eharaater of the sestion of the Reogulation 
under consideration, any other deoision 
might result in absurdity, for example in 
ihe supposititiona event of a borrower hay. 
ing paid to his lender a very larze quantity 
of interest, he might yet*be liable under 
any construction of the Regulation other 
than that whish I think should,bs given 
to it, tc’ pay further assnpulated interest 
whieh might amount, together with what he 
had already paid, to far more than tha 
aggregate of the original sum lent and thia 
would be a result whieh would, in my opinion, 
be wholly inimieal to the purview of thia 
sestion 6 of the Hegulation, I, therefore, 
have some to the aonalusion that ths amount 
of interest already paid must ba*deluoted 
fromthe tofal sum elaimed hy the plaintiff 
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- by way of interest, In this partisular sasa 
the aseumulations cf interest are ко great 
ibat they far exeesd the original amounts 
frm time to time lent and во the figure 
due i is a matter of simple ealeulation. 

The third suggestion made by the appel. 
lent is that no interest. ean be granted on 
ibe sum eetually deereed after the date of 
judgment if, at ary rate, that would recult 
in the emount so reeoverable exeeeding the 


total of the prineipal actually advanced, 
Now in, this Court in the ease of 
Kerhobati. Kumori v. Satya — Niranjan 
Ohckroberiy (9) it has been in effect 


held that {Ге inoidents of restion 6 of 
the Regulation purene the deeretal sum; 
in this decision by Roe and Contts, JJ.. it 
was leid down that interest subsequent to the 
deeree must be limited tojinterest on tbe 
prineipal advaneed and the eosts of the enit. 
Jf the oreration of seetion 6 of the 
Regulation is thus after the dearee applieable 
to the amount decreed, it must logieally 
follow, if that view is eorreot, that when the 
interest acaruing after the decree smounte, 
together with the interest already paid 
before or awarded bythe deeree, to more 
than the prineipal, it must stop or if, as in 
this ease, the amount of interest already paid 
prior to and awarded by the  desree 
equals the prinsipal, по more eau : супе 
after the deeree. Had it not been for 
this deeision with this proposition I am not 
ture that I should have been content to 
agree, I should have felt inelined to think that 
when judgment has been given for a ғревібе 
amount and for the righi amcuof, interest 
at the usual judieia] rate follows asa matter 
of ooure, that the matter no longer lies with- 
in the embargo of the Sonthal Perganas Regu- 
lation but follows the normal aourse, and that 
even {ропе by acenmulation of interest after 
jndginent the amount ultimately recoverable 
by way of intereat may in fast exocod the 
total amount cf the pfineipalse'nually ад- 
varosd, th® position thus achieved isea regu- 
ler one. Jn sonficetion with this custion 
of interest one may, refer to the following 
eases: Shama Charon Miseer v. Chuni Lol 
(17), Ram Chandra Marwati у. Rani Keshobati 
Kumari (2) and оо appeal Ram Ohandra 


(17) 26 04288; 18 Ind Dec. (N. s.) 787, 


Marwari y, Rant Keshobati Kumari (18), 
Ram;iban &haha v. Dhiku singh (19), Maha 
Prasad Síngh v. Rumani Mosan Singh (1), 
Atikulla Munshi v. Azímuddin Hat (20), 
Chiran:ib Lal Ohowbey v. Musammat Doultea 
(21), Keshobati Kumari v. Satya Niranjan 
Ohakraberty (9). Having now dealt witb the 
question of interest I pass to the third point, 
namely, as to whether the suit is affeoted 
by tbe. Limitation Aat, 

' The argument whieh їв pat forward on 
behalf of the appellants in eonneetion with 
this point may be explained in the follow. 
ing manner, The bond upon whieh this 
astion is now brought, was dated the 2186 
Deesmber 1896, and it is common .ground, 
that the right of action asorued on tbe 14th 
Maroh 1£03, The last payment of interest 
was in fast made on 16th Marsh 1902, The 
first snit was commeneed on the 20th June 
1903, it was dealt with in the Oourt of firat 
instaneeon 12th February 1906 and was finally 
desided by the Judisial Oommittee of the 
Privy Connsil on the .9 May 1914. The pre- 
sent aetion was started on the 5th February 
1915. It isadmitted that about 1910 there 
was born to Sasi Bhusan Singh а вор, whose 
name is Sripati Siegh, and that this ehild 
was not joined as a party to these proeeediogs 
until the 30th May 1916, when he was 
added as defendant No. 16 (a) by the Court's 
order. It is eon'ended by the appellants 
that under the provisions of Order XXXIV, 
rule 1, Oivil Proeedure Code, whieh reads: 
" Sabjest to the provisions of this Code, 
all persons havisg an interest either in the 
mortgage seeürity or in the right of redemp- 
tion shall be joined as parties to any suit 
relating to the mortgage," this Sripati Singh 
was а neaessary party in the suit, and that 
as he was not joined untilafter the expira- 
tion of 12 years from the date when the 
right of astion seerued, the suit must 
fail. See Nanomt Babuasin v. Modhun 
Mohun (22), Bholanath Khetthy v. Kartick 
Kien Das Khettry (48), A,odsya Roy v. 


(18) 2 Ind. Cas 935; 10C Т, J, 1; 86 O. 840; 6 A, 
L.J.0175;: M L. T. t; 11 Bom, L. R, 766; 13 C, W, 
N. 1102; 19 M. L. J. 41-; 36 I. А. 851P. Q.). 

(8, 16 Ind Cas 948. 18 C. L, J, 264. 

(201 40 Ind Cas. 415. 

(21) 41 Ind Cas. 677; 2 P. L. W. 20, Ж 

23) 13 О. 21; 3 1,А.1;!0 Ind. Jur 151; 4 Sar. P. 
С. J, 682; 6 Ind. Deo, tn 8.) 510. P. 0.} 

(28) 84 О. 572; 11 О, W. М. 482. 
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Hardwar Roy (24), Ohouttan Lal v. Kallu 
(25), Tulshi Ram vw, Babu Lal (26), Gendan 
Lal у Babu Ram (27), Shiam Sundar Lal 
v. Buddhu. Lal (98), Stdheshurt Pershad 
Narain Sings (Debi Prasad Sahi) v. Dharam- 
jit Narain- Singh (29), Girwar Narain Mahion 
v. Makbulunxissa (30), Jowala Prasad v. Protap 
Udai Nath Yahi Deo (31), Runjtt Prasad 
Tewari у, Ramjatan Pandey (32), Lachhman 
Prasad v. Sarnam Singh (88), Bishwanath 
Frasad Sahu ү Gaiadhar Prasad. Sahu (14), 
Buahmal Keralchand v, Вата (34) :. 

It is agreed that the period of limitation 
applicable in this case is that of 12 years 
and it isalso sommon ground that the shild 
Sripati Singh is one of that alass of persons 
aontamplated by the provisions of O-der 
XXXIV, rule 1, Tothe argument addused 
by the appellants, the respondents put 
forward several suggested answers. In the 
first place, they say that the provisions of 
Ocder XXXIV, rule 1 are not sush as 
nesessarily entail the failure ofa suit if a 
person who ought to bea party is not in 
fast joined but that the only result should 
be that as against sush individual the deerce 
in the suit would not ba binding, This 
point raises a question whidh is by no means 
free from diffixult; ; and with it too is involv. 
ed the point as to whether the omission to 
join Sripati Singh in this ease was an ast of 
negligence or not. [It is notissable that the 
provisions of Order XXXIV, rule 1 repro. 
daead with eertain alterations those of sestion 
t5 of the Transfer of Property As‘, IV 
of 18:2. Thisran as follswa:—‘‘Sabjast to 
the provisions of the Code of Civil Prossdure, 
gestion 437 (now Order XXXI, rule 1), ali 
persons having an interest in the property 
comprised in a mortgage must be joined as 


(24) 1 Ind. Cas. 218; 9 О. L. J. 486. 

(25) 8 Ind. Cas 719; 23 A. 288; 8 A. L, J. 15. 
. (28) 10 Ind Cas. 803; 83 A. 654; 8 A. L. J. 788. 

(27) 1а Ind. Cas. 197; 9 A. L, J. 86, 

128) 24 Ind. Cas. 252; 12 A L.J. 794. 

(29) 22 Ind. Cas. 570; 41 О. 727; 19 C. L. J. 437. 

(20) 36 Ind, Cas. 522; 1 P, L. J. 468. 

(81) 87 Ind. Oas. 181; (1917) Pat. 27; 1 P. L. J. 
407: 2 P. L. W. 408. 

(82) 87.Ind. Cas. 833; (1917) Pat. 118; 1 P. L, W. 
197. 

(83) 40 Ind. Cas. 281; 39 А. 502; 15 A. L, J. 584; 
2 P, 1. W. 355 21 C. W. N. 990.3! M. L.J. 39; 19 
Bom. L. В 646: 26 C. L. J. 97; 41917) M. W, М. 516; 
6 L. W. 84; 441 A. 163 (P. O.). 

181: 65 Ind. Саз, 827; 44 B, 22%; 22 Bom, L, В, 
68, : 
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parties tc any suit nnder this Ohapter relat« 
ing to sueh mortgage, provided that the 
plaintiff has notiae of suah interest.” It will 
be observed at ones that thia provise, as to 
the plaintiff having some noties of the inter- 
eat of the individual who is not joined as a 
party to the suit, does not find plase in the 
pbraseologg of Order XXXI, role 4. In this 
particular васе the respondonts alleged that, 
owing.to the fast that this Sripati Singh 
did not reside with his parente, they wera 
not aware of his existense until shortly before, 
they воіпаПу exused him to be added asa 
party, and the Subordinate Judge has aseept- 
ed this evidense, a eonelusion with whieh I 
вве no ground for disagreeing. He thinks 
that although the proviso as to notise whieh 
existed in sestion 85 of the Transfer of 
Property Ast, 1882, is omitted from the pro. 
visions of Order XXXIV, rule 1, it would be 
altogether unreasonable to suggest tbat 
where & nesessary party has been, not through 
negligense but under aireumataness whish 
are properly explisable, omitted from being 
mate a party to а anit, вовћ non joinder 
would neeessarily be a fatal bar to the pro- 
gress of the astion There ie, I must eonfess, 
mush to be said in favour of this view. 1 take 
it that the principle whieh must underlie 
the idea that where there isa non-joinder of 
nesessary parties the suit musi fail must ba 
that it is undesirable and eontrary to publia 
polisy that the Courts shonld expend their 
time and energies in dealiog with matterg 
toe jadgments upon whieh might, beeats3 


‘they would not ba binding upon neosssary 


parties not joined, ba  infrrotnous ор 
materially inaspable of ¢ffsativa enforasmert, 
There are obviously in the elars of eases to 
whish this suit belonge, very sonsiderable 
diffiaulties in the way ofa p'aintiff, who 
really desires to know wha ame, and to join 
those who are nesessary parties to his suit 
for in a joint Hinda fathily, often eompesed 
of many adu]5 members, there are and, during 
lengthy periods over whieh litifation of the 
character is drawn ou‘, mast naturally be 
persona who from time to time have ohildrer 
all of whom, presnmatly, on their birth 
acquire at ones some kind of*interest in the 
joint family property, [t seems toma to ba 
expecting almost too mush to sugg-st that it 
is always possible for а pla:ntifs to 
beecme atquainted immediately with the 
oagurrensa of ssush births; and tha facts 
е . 


. 
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that théy may not beso asquainted and that 
the défendanis do not intimate the birth of 
another individual, who has an interest in 
the sabjeet-matter of the авіїор, should not, 
T think, be eapable of being seized upon as 
an opportunity to the defendants for per- 
ehanee availing themselves, owing to the поп. 
joinder of aueh a ebild, of the high], teahrcial 
provisions of the Limitation Ast. [See 
Kundan Lal v. Faqir Ohand (35), Baghoram 
Singh v. Ea ant Kanta Banerjee (36), Raghu. 
nandin Singh v. Parmeshwar Dayal Singh 
(37)]. 

' However, in this case, there are otber 
eontentions on behalf of the respondente, 
whish are, psrhaps of more general value to 
them, In the first plase, they sall into aid 
the provisions of seotion 14 of the 
Limitation Aet, IX of 1908, Sub-sestion 
(1) of sestion 14 reads thas: —"Ín comput» 
ing tbo period of limitation pressribed for 
any suit, the time during which the plaintiff 
has been proseenting with due diligence 
another sivil proeseding, whether in a Court 
of first instanse or in a dourt of Appeal, 
against the defendant, shall be exeladed, 
where the proeeeding is founded upon the 
Fame eause of astion and is prosesuted in 
good faith in à Court whieh, from defeat of 
jorisdistion or other esuse of a like nature 
їв unable to entertain it." 

: There was plased before us a good deal of 
teehniealargament as to the presise son- 
atruetion of thissestion, [See Ali Saheb v. 
Kcji Ahmed (3:), Bhogilal v. Amritlal (39), 


Sundar Lal v/ Ohhitar Mal (3), Chuntlal Bari-: 


lal v. Bat Mani (40)). It must be remem- 
bered that the first suit was commensed on 
the 20th June 1904, It appears to me that 
it was elearly based upon the same вапве of 
action and was eertainly between sabstan- 
tially the sam® partios, allowanse being made 
for devolution or transmissions of interest; 
there ig also no doubt that it was on а 
question of jurisdiotion that the suit sould 
ot be entertained, nor is there apy eontro: 
versy that the . plaintifi's predecessor was 
prosesuting that anit bona fide! and with 
diligenee, Under these sircumatanees, there 
` (35) 27 A. 75; 1 А. L. J. 416. 
· (36) 20 Ind, Cas 752; 21 C. L. J, 452. 
. (87) 89 Ind Cas. 719, 2 P. Ld. 808; IPL. W. 
6.8; (1917) Pat. 187. И 

(88)46 В, 107; 8 Ind. Рес, (х, в.) 609. 

(89) 17 В. 178; 9 Ind. Dec. (N. s.) 113, А 

(40)- 6 Ind, Cas, 745; 43 В, 504; 20 Bom, і, R. 660, 
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fore, I am of the opinion that the time under 
the Limitation Ast did not begin to ‘ron 
against the respondents until after tho desi- 
sion in 1914 by the Judicial Oommittes -o£ 
the Privy Counseil. "E 
There is a farther point whish is raised 

by the respondente, whish is of some import- 
anse and upon whieh T think it is desirable’ 
that I should express my view. It is that 
evan though the nams of Sripsti Singh was 

plased upon the resord after the expiration 

of the period pressribad by the Limitation’ 
Ast ib was not in faas nosassary that he 

should be joined at all, he being anuffüisisntly 
represented. by the many adolb members of 
the joint family, who werealready joined as 

parties to the suit, The Sabordinate Judge ' 
eonsidera that Sripati Singh was amply ге, · 
presented in the suit by his father паб! the 
date when he was joined. [am not prepared to` 
subseribe ‘exactly to the sonsluaion whish the 


. Sabordinate Jadge has oome, for it must ba’ 


borne in mind that the interest of Sripati 
Singh was not the same as that of his father,’ 
buton the contrary opposed to that of hia 
parent. [See Ajoihya Boy v. Hardwar Hoy 
(24), Bal Kishan Lal v. Tapeswar Singh (4D, 
Bort Lal v. Nimman Kunwar (42), Ram. iban 
Shah v. Dhiku Singh (19) ]. Oatheother band, 
there were persons on the resord with whose' 
interests those of Sripati were identiesl and 
these persons may, І think, well be regarded: 
ав forming в olasa of whioh Sripati Singh was 
one and as for all praetieal purposes repre. 
senting him adequately [Vide Sheo Shankar 
Ran v. Jaddo Kunwar (43)].’. For the above 
reasons, therefore, I have some to the sonolu- 
sion that the arguments addused in sdnnéstion ` 
with limitation by the appellants must fail. I 
now pass to the fourth point whieh has engaged’ 
our attention for a very lengthy period. 
[Sae Hunoomanzersaud  Porday у, Musammat 
Babcoss Мита} Koonweree (44), “¢nnachant 
v, Ramasimy  Oheitiar (45), Dhanwanta 
v. Banars Lal (46), Havaneshwar тавай 

(41) 14 Ind, Cas. 845; 150,1, J..446; 11 0. W.N. 219. 
(421 15 Ind. Cas. 126, 84 А. 649; 9 A. L. Ј.819,: - 

- (43) 24 Ind, Oas. 54: 86 A. 883; 18 О. W. N- 983; 
16 M. L. T. 176; (1914) M. W. М. 593; 1 1, W, 646; 20 | 
О: L. J. 242; 12 A. L, 4. 1174; 16 Bom, 1. R. 810; 41 
I. A. 216 (P. O.:. ў 

4436 М.І. A. 89% 18 W. Б. 81 Sevestre 2531; 
2 Suth Р.О. J. 29; 1 Sar. Р.О. J. 5›2; 19 E, R. 141 


Р. U. 1t. z A i 
(45! 13 Ind Cas, 7; 10 М. L. Т, 463; (1911) 2 M.W, 
N à 9.22 М.Ь J. 56... E 

(46) 6 Ind. Cas. 191. 
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Singh v. Ohandi Prasad Singh (47) and оп 


appeal Havaneshwar Prasad Singh v. Ohanii' 


Trasal: Singh (48), Nanda Lal Dhur В‹ѕжав 
[Bangachandra Dhur Biswas) v. Jugvt Kühbre 
Acharjya (49), Mand:l Das v. Megh Narain 
Dubey (50), Murugesım Pillat v. Manicka. 
$asaki Рема Gnana Sambanła Pandara 
Nannadhi (51), Ram Bahadur v. Jagernath 
Prasad (52), Kalita Nani Singh v. Shiva 
Nandan Singh (53), 

This question is as to the non-oxistense 
of any legal nsecsaity for a portion of the 
loan in question. 
have been made to trasa bask to their 
origin tho different sums of money of 
whieh it is allegol that this loan of 


Rs. 3,50,000 was composed. The Subordinate’ 


Judge has gone into thia question in great 
detail. He has arrived at the sonslusion 
after a ва: еї] examination, that, whilst 
in eertain instances ідо great a period of 
time-has elapsed for the plaintiffs indubi- 
tebly ‘to show -that the debts incurred 


were for family reseesity, yet ia the main 


the material evidense addueed shows that 


the bulk of the purpcs2s for whieh money 
' wa8 


-borrowed from the plaintifs was 
undoubtedly sueh as woald be regarded 


as being for legal necessity or family - 


benefit and that proper enquiry wis made 
there anent, and on this basis he desides 
substantially in favour of the plaintiffs 
with the exseption of exsluding a small 
aum of about RH; 12,000 for whioh he 
ónly gives a personal de:ree. I thick 
that the Subordirate Judge has taken, on 
the whole, a very proper view of the 


position. The loan contracted under the 
lth bond was, as I have said, for 
Ri 3,0,900. The way in whish this 


(47) 12 Ind, Cas 931; 38 С, 721. 

(48) 35 Ind. Cas 499; 43 C. 417 (Р. О.). 

(49) 26 Ind Cas. 429; 41 C. 186,20 M. L, T. 335; 
31 M, L. J, 563; (1916) 2 M. W. М. 336; 4 L. W. 458; 
16 Bom. L. В. 88; 14 A. L. J. 1108; 24 C. L. J. 487; 


1P.L W,1; 210. W. N. 225, 10 Bur, L, T, 177; 43° 


І. A. 249 (Р.О). 

(50 34 Ind. Oas, 742; 1 P. L. J. 89; 3 P. L, W, 46. 

(51) 89 Ind. Cas, 639; 25 0. L. J. 689; 21 M. L, T. 
288, 82 M. L. J. 36; 15 А. Le J, 281; 1 P. L. W 457; 
6 L. W. 763; 710. W. М. 761; 40 M. 403; 19 Bom, 1. 
В. 456; (1917) М. W, N. 487; 44 I. А. 98 (P. ©.). 

{Б ) 45/04. Саз 749,8 P.L. J. 199; (1918) Pat. 
18 ; 4 P. L. W. 377 (F. B.). 

458) 63 Ind, Cas, 625; 8 P, 1, T. 149, 


Very laborious efforts. 


tum is made up is detailed 
sehedule of the bond and it will b$ seen 
from that that Rs, 2,13,858 were ар: 
propriated towards, whatis in substaneo, 
a renewal of the 4th bond, both inrespset 
of the sapitel and the interest whish had 
aserued thereon, whilst with regard to the 
remaining sum of Ба. 1,36,142 that 
represented a variety of debts whieh pur. 
ported to have been inourrad by the aduli 
members or some of them of the appellanta’ 
family for various purposes. It isaourions 
faet whieh bas markeily engaged my 
attention to observe the method, in whieh 
throughout the whole sourse of this long 
stretehing seriés of borro vinga, 80 netimes 
all, sometimes some and sometimes one 
only of the adalt members of the family 
insurred dobtr, (that is to say, signed 
dosuments of indebtedness for many kinda 
of different purposes); how these dabis are 
apparantly always regarded by the other 
adult members of the family as having 
basn insurred on behalf -of the family and 
how those adalé members of the joint 
family who had not participated in the 
aotual exesution of individual dosumenta 
of indebtedness have been invariably pre- 
parad to shoulder the burden as в some 
mon one, as із seen by the inelusion of all 
such in the series of bonds of whieh mention 
has already besn made, and ia partisular, 
in the list of debts annexed to the bond 
now sued upon iusinded in the sum of 
Rs, 4,836,142. (whieh is the fresh money 
advansed by the plaintiffs to the defendants 
under the 5th bond, that is to say, tke 
bond in suit); we find, in exemplifisation | 
of what I have just stated, that some | 
ої the debts to whieh this new money is ' 
appropriated are evidenssd by dosumenta ' 
of indebtedness signed in ве eases by 
four, in some eases by three, and in some 
eases by one of the Hult memberg of the 
defendant family. Similarly, goo, it will 
be observed that the purposes’ -for whieh 
these debts (embrasing ‘the new loan in the 
5th bond) purported to have been aontracted , 
sover & wide range. I do not propose to 
deal wih all thess debis* іп any great 
detail, buf I think that it is пбовввагу 
that I should refer to them shortly. The 
first is а debt of Rs. 7,00. t wass exs 
ented by Ram Charan Singh, Maha Prasad 
Singh, Hari Prasad Өїп and Biswanath 
в т 


? 


in the frat 


. 
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Singh in fayour cf one 
Sabayeand under it Rs. 7,002 are borrowed 
for the.purpose of performing the marriage 
eeremonies of the borrowers’ sons. There 
аап be no question but that this is one 
of the elasses of debts whieh fall 
within the definition of sush as are eap- 
able of being regarded as binding upon 
the joint family property under the dos- 
tring of legal nesessity and of family 
benefit, and indeed, this item is aoneeded 
by the appellants as being admissible and 
ineapable of being seriously disputed. 

The sesond item in the sebeduleis for 
a debt of Rs. 2, 00 borrowed from ona 
Shavker Sahay under a dosument signed 
by Hari Prased Singh slone. Itis stated 
in this dosumert that tha debti ів incurred 
"to meet my nesessary expenses" and in 
the cvidenes of one Jagat Lil Miszer, who 
was in the servise of the lender we are 
told that the debt was incurred to pay 
the eost of presents on the oesasion of tha 
marriagés of sertain named members of 
the defendant family. Here again it would 
seem’ that, if this story is true, and there 
seşms no reason for doubting it, this was 
a deb:—whish ваппоё well be challenged, 

The third item in tbe sehedule is a debt 
of Rs. 2,0.0. It is évideneed by an acknow: 
ledgment of indebtedness signed Бу 
Rameharan Singh, Maha Prasad Singh 
and Hari Prasad Siogh in favour of one 
Himat Ram Marwari. It does not, on its 
faco, state for what purpose the money 
was borrowed, but inthe evidenes of one 
Jagroop Rai who was a Mauhurrir in the 
servisa of Hari Prasad ` Singh, it is sworn 
that the sam was borrowed in order to pay 
eertain expenses whish the three signatories 
inourred on the ceeasions of sertain marriages 
of their ehildrgn whose names are given. 
Here, again, if this is trae, and there seems 
no reasons to doubt the story, this is another 
ease (f legal necessity and aot family 
benefit. e 

The fourth debt i in the К is опе for 
Rs, 6,009. Itis évideneed by a roia exesut- 
ed by Ram Charan Singh, Maha Prasad 
Singh and Hari Prasad Singh in favonr of 
Amat Bam Marwari. The document itself 
does not say for what purposs the debt was 
sontragted but in the evidenee of Jagroop 
Rai again, we find it stated that the money 
was borrowed in order to meet ths sost of 


t 


Sbeo Shanker 


the esremony known as Dwuiragaman cf the 
wivos of the young: men and of the young 
women members of the defendant family who 
had reeently keen married. It has been held 
in Uhuranan Sahu v. Gopi Sahu (54) that the 
eost.of the performance of this eeremopy is 
anexpensa legitimately falling within the. 
category of those debts whieh may be 
elassed as of legal mnesessity ` or family 
benefit and again it is difficult to see how 
this selaim ean be snesessfnlly opposed. 

The fifth item representa Rs. 5,000, 
borrowed from two persons, named Sri 
Durga Bhagat and Sri Ram Kohelawan 
Bhagat, and is evidereed by a rota exe. 
outed by Ram Charan Singh, Maha Prasad, 
Singh ard Hari Prasad Singh. It doas not 
Slate, on the faes of the document, for 
what purpose the money was taken and 
both of the lenders sre dead, nor is there 
апу direst evidence apparently that this 
cash was taken for purposes of legal 
necessity or family benefit, 

The same may bs said with regard to 
the sixth item in the sehedale whieh re- 
presenti а sum of Bs. 1,000 borrowed from 
the same people on the same day by a 
dosament signed by Hari Prasad Singh 
alone, 

The sevanth item show; a sum of Rs, 2,470 
borrawed from two persone, named Sci Ram 
Lakhan Bhagat and Sri Jiwau Bhagat, 
the roka is sigred by Ram Obaran Singb, 
Maha Prasad Singh and Hari Prasad Singh. 
Nothing is said again as to the purpose 
for which this amouat was obtained, and 
во far as the oral evidense goes we only 
get tbe fests of the transaetion ard of 
its subsequent satisfastion. : 

The eighth item is sgain for the sum ‘of 
Rs. 5,000, This seems to have been a 
loan by one Debi Prashad Jta and to bave 
been evidenced by а roka signed by Ram 
Charan Singh, Maha Prasad Singh, Hari 
Prasad Singh and Biswanatb. Оа the 
doenment it is merely stated that Rs. 1,500 
were due in  eonnestion with a former 
roka hundi to the lender whilst a fur. 
ther sum of Rs. 3,500 was being borrowed 
by the borrowers ‘for mesting nesessary 
expenses. There ie, however, a certain amount 
of eral evidenes whish  indieates the pur- 
poses for which this-money was aatually 


* (84) 1 Ind, Cas, 945; 10 C. І, 7.515, 13 б, W. N, 
904,87 0.1. | É А Үд 
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borrewed, In the first plaee, one witness 
sslled Gajadhar Jha who was a rephew 
of the lender who is now dead and who 


had two other unsles named Hira Jha. 


and Santuki Jha who are also bcth dead 
and with whom he lived joint in mess and 
property вівіза that he used to work as 
a elerk in his unole's servise, that he 
was aequainted with the exeeutanis of tbe 
тока in question, that he reeollested this 
roka for Rs, 5,000 and that his unele 
Santuki informed him that of this Re, 5,(00, 
Rs. 1100 had been borrowed to рву 
a previous debt incurred in eonnestion with 
the marriages of eertain named members 
of the defendant family and that the re- 
maining Rs. 3,500 were borrowed for ex- 
pensee in eonneetion with the Settlement 
Survey of the Bareope property. He also 
gives evidense that these debts were duly 
repaid. Another witness named Munna 
Lal Misser actually wrote ont the bond 
which was signed by tbe exeeutants in 
hia presenee and he definitely states that 
Rs, 1,500 of the amount were set cf 
against a previous debt ineurred under a 
roka in sornestion with marriages of дат. 
tain named members of the defendant 
family and that Ба, 3,500 were taken 
in order to meet the oost of sattlement 
operations, He was a relative of Santoki 
Jha. Another deponent Koski Nath Ohow- 
dhury, who was aequainted with all the 
parties and who was also an attesting witness 
to the oka, gives evidence to the same 
effeat, Jt would, therefore, zeem fairly evi- 
dent that this debt is not one whish san 
be suceecefully oballenged. 

: The next item in the soshednle repre- 
sents a вош of Rs, 7,500. The amount ів 
borrowed from the person Santaki Jha 
mentioned in sonneetion with the previous 
transaction and is evidensed by a bond 
exesnted by Ram Оһагап Singh, Maha 
Prasad Singh, Hari Prasad Singh and 
Biawanath Singh. The doument itself 
merely states ‘that the money is borrowed 
„бор meeting our neoessities," bat the oral 
evidence seams to show for what purpose 
the money was obtained. The witness 
Gajadbar Jha states that he was present 
when the, bond was exeauted in order to 
exjenses insurred in eonneetion with mar- 
riages of osriain named members of tha 
defendant family and of their Duwlraga- 


‘made by the other witness 


.moet necessary expenses,” 


thereafter. in. sonnestion 
same statement ie alto 
slready men- 
tioned named Koski sath ‘Ohowdbory. 
Onee more it is difüsult to взе how, if 
this story is eorrest, these transastions ean 
be suseessfully objeeted to. 

The tenth item cn the. list relates to 
a sum of Hs. 5,000 borrowed from оре 
Sagar Moll Marwari and ev.denced by а 
roka signed by four defendants, Ram 
Charan Singh, Maba Pratad Singh, Hari 
Prasad Singh and Biswanath Singh, The 
doeument itself merely states that the 
money is borrowed for meeting our nesessities, 
The oral evidenee, whish is rerbaps of 
a slender sharacter, as to the reason fcr 
whieh this money was taken, is that cf 
Ballabh Ram who was the Gomastka of 
the lender's firm and who was present 
when опе, at any rate, of the exeentanta 
signed the roka Не says that the money 
was borrowed in order to meet :the cost 
of caltivation to buy bullosks and for 
the maintenanes of the family house. 
Ones more, if this story is sorreo:, it would 
be difficult to maintain susesasfally that 
sueh purposeés-.may not hava been either 
for legal necessity or on sesount of family 
benefit, 

The 11th item in the sshedule refers to а 
further debt of Rs, 5,000 evideneed by a 
roka in favour of one Sri Handi Ram 
Manda and exeouted in his favour by Ram 
Charan Singh, Hari Prasad Singh and 
Maha Prasad Singh. The dosument merely 
states that "the loan is effested in order to 
In the oral 
evidense of one Koolida Pershad Manda who 
was the коп of the lender, who at the date of 
the deposition was an invalid, it is atated that 
this amount was borrowed fram his father 
for the performanee of the Upanayan- 'aeres 
mony of a member of the defendant family 
and for some other purposes whieh the wit. 
ness eannot resollest, At any*rate so far ва 
this goss (and the amount „of tho money, 
whish would naturally be required for ths, 
purpose of the investitura of the sacred thread 
ceremony, would depend uponethe importanea 
of the family in whish fhe seremosy was 
taking plase) thera is no doubt that thia 
transastion cannot be objested ёо, ара 16 
mast be reáollested that one is here déhling 
with a family whose insome was a sub: 


тап ceremonies 
therewith. The 
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stantial one and whish in its own way was 
of very sonsiderable importanse, 

The 12th item represents a sum of 
Re, 5,00): borrowed from two persons 
named Ram Charan Sahu and Ganu Sabu 
and is evidenced by а roka signed by Ram 
Charan Singh, Hari Prasad Singb, Maha 
‘Prasad Singh and Biswanath Singh, The 
dosument merely states that the sum is 
borrowed to meet necessary expenses, The 
only evideree which we appear to have 
with regard- to (his loan is not very explisit 
‘as -both.the lenders are dead and the son 
of Ram Oharan Sahu merely states the faet 
‘of the loan having taken plaee and us to its 
re-pay ment, : 

The 13th item: relates to a debt of 
Rs. 1,400 borrowed from two persons named 
Sri Moti Lal Sahu and Sri Sakhi Lal Sabu 
and:evidensed by a roka signed by Ram 
Charan Singb, Maba Prasad Sivgb, Нагі 
Prasad Singh and Biswanath Singh. The 
document itself merely states that the 
gum is taken for the purpose of meeting 
nesezsary  expensee, and there seems to 
be no evidense relating to the exact рог: 
рове for whioh this sum was borrowed. 

The 14th item is fora large amount of 
Rs, 18,145 11-3 borrowed from one Sukba 
Ram Marwari and evideneed by а roka 
signed by Ram Oharan Singh, Maba 
Prasad Singh and Hari Prasad Singh. The 
document states that the money was 
borrowed ‘in respeet of sum due on assount 
of the prise of eilver and gold eloth and 
an amount taken in eash, The son of the 
lender -ia a witness in the вазе. His 
name is Nope Chand Ram Marwari, he is 
a Banker and dealer in oloth and he states 
in hig evidenee that the defendant family 
used to transact eonsiderable business with 
him, buying eloth and silver (presumably 
for- ornaments): from his establishment and 
also borrowing monty. His father is now 
dead. He. produeed most of, his books 
and papers dhowing the accounts whish be 
bad had with the defendants, The roka in 
question represents a balance of asosount ав 
due between the parties at the date upon 
whieh it was entered into. 16 would seem 
that some Hs. 11,000 represent the oost of 
purehases of -garments and fabries supplied 
in ecjnection with the marriages of sertain 
ineinfers of the defendant family, Jt is 
impossible to eater into ho individual 

А P д 


t 


items of this vary lengthy  assount whish 
extendad over а sonsiderable period, bat 
I do not see anything in the evidence whish 
would justify one in soming to the воп. 
slusion that the purshases made from this 
gentleman were other than of a eharaster 
whish might be described as properly 
being either fcr legal nesessity or for family 
benefit. i 

The 15th item relates to a sum of 
Rs. 3,000 borrowad from two -persona 
named Giridhari Lil Marwari and Lakshmi 
Ram Marwari and is evidenced by а rota 
signed by Ram Charan Singh, Hari Prasad 
Singh and Maha Prasad Singh. Thé doau- 
ment merely states that the loan із to 
tüeet nesessary expenses bub the evidence 
of a witness named Luchi Rar, who is 
the son of the lender, seems, to give some 
fairly definite information as to the reason 
why this money was borrowed; the lender 
himself has been dead for many years but 
the bond was exesnted in the deponents 
presenes, He states that Hari Prasad 
Sinyh told him that the money was re» 
quired for purposes of eultivation and for 
their household. 16 is diffisult to say, 
without evidenee Фо the coatrary, that this 
debt was nct contrasted for either family 
benefit or even legal necessity. 

The last item in the séhedule indieatea 
a sum of Rs. 21,469.14 0 and with regard 
to this, the position ia perhaps, somewhat 
slightly different to that whieh may obtain 
in the other items to which I have already 
referred. It is a loan purporting to be 
made on the 16th Desember 1896 in favour 
of one Babu Anand Rim Marwariand is 
evideneed by roka signel by Ram Оһагап 
Singb, Maha Prasad Singh and Hari Prasad 
Singh. It reaites that the sum of 
Rs, 21,469 14 0 is due by the exesutants 
on asocunt of principal and interest on that 
day in геврєсі of a considerable number of 
previously eontraoted debis evidenced by 
rokas of oertain dates whioh. are given on 
the faee of the dosument. It will ba 
observed that the date of this dooument 
being the 16th Dasember 1896 16 is only я 
few days prior in date to the bond upou 
which aodtion has here been brought and 
it may be thought that in sonsidering the 
next point ір this eate relative to antesedent 
debi this elose juxtaposition of d&tes may 
ba of gore importance, [ om got sure that 
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essentially that is the. ease. I proceed ai 
once io enquire into some of the component 
portions of this roka and shall at the 
moment content myself with saying that it 
would appear at first sight to be a bond 
of eonsolidating oharaster bringing together 
merely for the sake of eonvenienee into one 
a number of small debts sontrasted at prior 
dates, I do not propose to enter in any 
great detail проп all the items out of whieh 
this sum of Ra, 21,469-140 is made up 
and wil «ontent myself by referring to 
two: Я 

(1) An atoount rendered for R=. 2,623 
by one Sukh Ram Marwari’ for debia on 
acocunt of sloth, ete, and aaah dated the 
80th Sawan 1304 which ineludes certain 
jnterest and— 

(2) An авооппф rendered due to Sarju 


Ram dated the 30th Assin 1304 for Rs, 5,516 | 


on eurrent aeeount for groeer’s stores, cloth 
and cash whioh ineludes interest on tke 
running asgount. I see no reason to attempt, 
even if one had the material to delve 
deeply ‘into eash petty item of old assounta 
or rokars such as these, There is ample 
gereral evidenee to show, that the lender 
did not lend baphszird but with prudent 
and reasonable erquiry and I see no reason 
:why this i'em should be disallowed. Now, 
the total of the amounts which I have 
already dealt with in detail and whioh were 
the, seheduled amounts mentioned in the 
bond itself, aggregate only about the sum 
of Rs, 1,010,000 and as, has been - stated, 
before, the amount of fresh money advanced, 
was sovsiderably greater than that, namely, 
Rs. 1,36,000 odd. This surplus is repre-, 
sented, except for a small amount by а 
variety of smell loans  inaurred, os was. 
the ease with those to whioh I have: ‘already, 
referred in detail, for vazious purposes and 
eontracted by one or sometimes more, 
of the prineipal members of the controlling 
adults of the family in question, in addition, 
to this tbere were also eertain, legal ex- 
penses eonnested with tbe bond, sush ав 
for example Бэ. 1,720 for the stamp, 
Ва, 370 for registration and Rs. 1,750 
for what is called the writing ,fee, that. 
ig to say, for the drawing up of the, 
bond (a sum whish to my mind appears. 
to be somewhat exeessive but whieh is, I 
nnderstand eonventionally oorrest}, Speake. 
ing very generally with 


regard to this- 


surplus, although there are a certain nambor 
of loans, amounting in the aggregate to msmall 
sum as to the reason for which there is no 
evidense as to why they were made, it may 
be said that 16 purports to be composed of 
petty borrowing made, as іп the aasg 
with whish T have dealt in detail, to meet 
household purposes, sueh as the purshase 
of eloth for the family, for aomestibles and 
similar commodities ; for a oertain portion 
of this borrowing the Subordinate Judge 
has thought fit, after seeing the witnesses 
and hearing the evidenee, to eonsider that 
there should be no deeree against the family 
as such and so faras І аш еопвегпей, І am 
not ready to disagree with the eonslusiona 
to whieh he has aome, 16 will have been 
observed that, hitherto, L have only dealt 
in detail with the aotual items of debt 
whish are referred to asappertaining to the 
new &dvauee of eapital on. the loan arrang- 
ed by the bond now sued upon and hava 
in no way considered that part of the 
Rs. 3,50,000 whish constituted in effeet a 
renewal of the older (the 43h) bond aggre. 
gating in itself the capital and interest then 
due thareon, and here, before dealing with 
the other side of this transaetiop, that is 
to say, with that рагі: of if whish son. 
stituted the renswalof the fonrth bond of 
1821, {should like to venture a few general 
remarks, 

. This ease is ‘one which “exemplifies very 
folly the diffisulties. whieh ossur in thia; 
eountry in endeavouring to apply prinsiples of: 
British Jurisprudenes to the іпвійепвез 
of the law relating to the Hindu joint 
family. In my short experionse here І 
have already expressed my view in the oase 
of Mathura, Misra v. Rajkumar Misra (5) 
that it is hard. to apply to its consideration. 
the exast logisal prosssses of mind upon, 
whieh the British Jurisprudense is founded 
and 1 have already there etated that I hava 
been told that one must not attempt tô dosa, 
but one eannot help feeling thatethe position, 
whish partially obtains here in litigious pro- 
esedings in eonneotion with the statys of the. 
joint Hindu family, is tha ossa3ion for giving 
rise ts mueh expeasive and sasially annes33- 
вату litigation, More than that, it .saems 
to mo tha‘, as at present viewed, the ommu- 
nal aspest of the Hinda joint family d! in 
aoma rasp2at3 a serious bar to real progress, 
in the satisfaeiary Administration of Law 
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and Justise—quite apart from the revenual 
tmpasss whieh it seems to produnee, In this 
Court mush energy and labocr is devoted 
towards the enquiry, whieh is very often 
more ог les3 uncertain or fruitless, as to 
whether in fast, debis ineurred by adult 
members of & joint Hindu family affesting 
the joint family property aan bs later on 
repudiated by persons such as either minors 
or children not even born when the debts were 
contrasted оп the gro:nd that they were 
not binding upon the shalleagers on assount 
of the fast that they were sontrasted for 
immoral purpore: or for reasons dissonnest- 
ed with what isknown as legal nesessity or 
family benefit. 1 omit altogather, for the 
moment, the conditions in whieh it is provad- 
that sush debts ware ineurred for improper 
purposes; asso far as this onse is sonsarned, 
therois no real suggestion now thas ths 
po.ition oseupied was ever of that sharas. 
ter. On the other hand it has  basn pointed 
ont by the Judieial Committee of the Privy 
-Oounsil that when in enses of this aharastar, 


onè finds debts sontrasted long ago by the’ 


heads of tke family, it may be diffienlt and 
often impossible for tha sussessors of the 
lender to prove within the вове four 
eorners of the dostriaes of legal necessity ог. 
family benefit the eause why sush money 
was advanced. It is interesting to observe 
in this eonneetion in this ease that the bond 
пот. впей upon was dated so long ago as the 


21st Desember 1896. 1 eannot help thinking. 


that where one finds the principal adult 
members of à joint family borrowing money 
without any-evidenee being ghown against 
sushtrancaetions as being of an. improper 
eharacter, it'is very diffienll for minors аба 
far.later date to'dispute them or to-allege 
éasually, witbout positive evidence that 
thosé transaations were not designed for 
the benefit of the family or for some legal 


бввеввібу. 1 cannot иЇғ0 help ‘thinking that to 


embark upon any very serious enquiry into suoh 
eircumstanee? would almost render the task of 
the Judisiary - here practically impossible, 
It is true that in this Provinse we have 
very frequently before us the speotaele of 
the ‘historical pesition, whieh one has observed 
similarly ‘in: other eountries- many years ago. 
We see well-to-do gentlemen with what the 
Ordinary person. would regard аз quite 
adeqhate incémes beloaging to the Zsmindari 
glass apparently unable to and sometimes enre- 
е е 


1 


.8onsiderable diffisalties, it 


less of whether they ean maet their expenses 
ont of their revanies; thee gentlemen arb 
sometimes really extravagant and on th 
other hand sometimes unwilliog on aesount 
of the position whish they hold to lower 
their standard of expense of livingfor fea? 
of nof reiaining themselyes in the high 
estimation in whish they haya  hithertd 
baan held, The sonssqiensa’ of either of 
these {тз oonditions is often disastrous 
as they often resort to borrowing, а this 
вазе now before пу thərə is now no sugges: 
tion of anything other than that th» ravanus 
derived fron the defendant's estates did not 
altogether 'snffiss to support the altiude of 
the dignity of the -position whish they 
thought it fit and ineumbsnt on themselyei 
to maintain, For persons situated suéh ав 
these are an] surroundel, no doubt, -by 
Seems t» me 
that one must make eonsiderable allo апаар, 
and although they: may ba regarded as 
parhaps improvidens, L am not at all pre- 
pared to say that under the views whisk 
I have indisated, the debts whieh thay 
eontrasted вап -bə regarded under normal 
eiroumstansasin law as indapabia of resovary 
by the lender. ° non 


- The difficulty of understanding the posi- 
tion of the Hindu joint family as itis to 
be regarded by modern coneaptions of ваве: 
Jaw, sema in my respsotfal opinion to be 
due fo the fast that the trend of recent 
desisions appears to have been, and perhaps 
rightly, dirested towards the alarifying of 
the curious legal results due. to the somewhat 
snomalous and archaie’ conditions sreated by 
the legal ineidents attached under Hindu 
Law to the joint family; this attitude 
appears to be somparatively of resent date and 
seems to ше с be founded largely on legal 
fictions, whioh do’ not, so far.as Ї вап sse, 
émanate direstly from the Hindu Law but 
on the other hand if seams probably useful: 
and salutary and I should imagine is still 
in a very transitional stage, So far as 
one вап judge from the sonstant questions 
on the matter whieh are broaght before. 
this Oourt, there must arise out of, for 
example the dostrine of antesedent debt, 
numerous important enquiries whieh hava 
поё: ав yet been desided,-and‘ yet one 
sannot help thinking that that dovtrine is 
an artifeial one and that legislation is the 
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real remedy to plaee the present unsatis- 
fastory state of aftaira upon an intelligible 
footing, It is praatioally impossible for the 
Oourts here suscessfully to grope back into 
years long past in order to assertain with 
regard to debts eontrasted long before the 
dite of the snit, whether they were for 
improper purposes or for legal necessity or 
family benefit. If where the onus is on the 
plaintiff who lent the money, he or his 
вповезвое oan substantially prove that he 
(the lender) made at the time some sort 
of reasonable enquiry, that is the utmost 
in my humble opinion whieh he or they 
should be required to prove, indeed as to 
what this enquiry should be I have no 
doubt, for if it was uesessary fora person 
approached by another person, a member of 
a joint Hindu family, for a loan to investi- 
gate completely and exhaustively the reason 
why & loan should ba required and whether 
it eould properly be given, all lending 
transactions of that sategory between the 
publie in this sountry would almost be for 
Practical purposes at a standstill. When 
a lender contemplates lending money to a 
Karta of a joint family, it is probable tbat 
aseording to the present law, he should 
make ‘some elear enquiry*as to the reason 
for whioh the loan is being arranged but 
` provided that he is told that reason and 
that reason s3ems to him a propor one, it 
does not appear to me that itis resessary 
for him to make any further enquiry. It 
oseurs to me to be indeed absurd that it 
should be eontemplated that a lender should 
examine enlirely the ciroumstanses of the 
Borrower or to do more than be assured 
Ьу” ‘him that the money is required for the 
legal nesessity or the family benefit of the 
family which the borrower r3presents. For 
these reasons, therefore, I aonsider that the 
view whieh the Subordinate Judge expressed 
with regard to the new money advanead 
in éonneation with- -tho bond sued upon is 
substantialiy oorrest, apart always from the 
question of the dmount of interest which 
san be claimed under the limitations imposed 
by the Sonthal Parganas Regulation. I 
have dealt so far with the question of, what 
I eal), the fresh capital whieh was advansed 
under the bond sued upon but, I have still now 
to deal with that portion whieh sonstituted 
the basis of the renewal of the old bond 
of the*29th September 1891. Now, with 


62 


regard to this, of sourse, we ‘ave the appliea- 
tion of the doetrine of anteeadent debt, and 


it is necessary, therefore, that one, must 
regard tha question from that ‘atend 
point. [See Bhogbut Pershad Singh v. Girja 


Кот (7), Khalilul Rahman v. Gobind Pershad 
(8), Saku Ram Ohandra v, Bhup Singh (4), 
Mathura Misra v. Rajkumar Misra (5)). 
Ss far эв the prinsiple is sonserned, 
the Patna Righ Oourt in Mathura 
Misra v. Rajkumar Misra (5) has desided 
that where the Karta of a family has, 
hypothesating the family propsrty, entered 
into an obligation whieh was based upon а 
previous similar obligation dissonneeted with 
it in fast and in time, the dostrine of sante- 
sedent debt applies, and, of sourse, 1 do not 
recede from that judgment to whieh I was а 
party. This may be right or wrong, but 
I believe it is in вопвопапве with the present 
idea of. the development of the anteeedent 
debt theory, and, insidentally, is an instance 
of enaroashment c on the ancient legal insidenee 
attaehing themselves to the joint Hindu 
family some of whieh are so opposed, to 
modern thought, It will be observed here 
that in the ease of this fifth bond the fresh 
sapitsl borrowed amounted to Rs. 1,36,142 
the balanse, whieh sonsisting both of eapital 
and aesrued interest constituted a renewal 
of the fourth bond dated the 29th September 
1821 being Rs, 2,183,858, This fourth bond 
was entered into by Ram Charan Singh for 
himaelf and for Rup Narayan Singh his minor 
son by Hari Prasad Singh for himself and 
for Lakhi Prasad Singh and Bishun Prasad 
Singh, his minor sons, by Biswanath Singh, 
by Maha Prasad Singh for himself and for 
Sashi Bhusan Singh his minor son and by 
Gajadhar Singh. So far, therefore, as san be 
seen if would appear to be binding in every 
manner possible, and if this Court by its Fall 
Banah desision Mathura Misra v. Raskumar 
Misra (5) is correst the obligation insurred 
in the fourth bond is bimding. 

: ‘A enrious question has been raised'in воп. 
nestion-with the position whiebe it is suggest. 
ed, might obtain in eertain sircumstanees 
whieh might.be applisable both in connestion 
with some of the debte whieh were paid off 
by the fresh eapital whieh, was borrowed 
under the fifth bond in eonneetion with some 
ofthe debts whish similarly were paid off 
under tbe fourth bond, the question relates to 
how far the doetrine of antesedent dekt may 
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properly be extended ard it arires in this 
way. The dcotrirce of antecedent debt is 
supposed io be fourded upon Hindu Law [eee 
Mayre's Hindu Law and Ucage, 8th Editior, 
page. 295, Gharpure’s Mitakshare, page 66 
(Yajnavalkya, verse 55) Tagore’s Dayabhaga 
and Yivadea Obintamani, pages 34 and 35, 
Colebrook’s Mitakshare, page 221). 


On the other hand it bas been equally 
alrennously eontended before us that tbe 
development of this dcelirine has now gone 
past the mere applieation of the aneient texts 
and is kamed at present upon mush «are.law 
desision, 16 is sommon ground, however, 
that wherea mortgage of family property is 
exeouted Ly a father to poy off a proper pricr 
debt it is birdirg upon his коп. But what is 
the potition in: the event of all the adult 
members of. joint family joining in entering 
into а mortgage for a like purpose ? Are 
all the cons of all the adults liakle and is the 
whole of the family property mortgaged by 
all those adult members of the family liable 
in the same way ns the sons of a father 
would be liable in respect of a family prop- 
erly for sueh a debt so insurred by their 
fatber. I eannot see that any other answer can 
be given save in tke affirmative, But the 
matter does not rest there, It has already 
been observed that there were at least four 
adult members of this joint family and that 
the fresh eapital was borrowed by them under 
the fifth bond for the purpore cf paying cf 
previously ircurred debts, whioh had been 
ineorred in rcme tases, under dceuments 
exceuted by all four adulte, in other eases only 
by three of them ard in other instanees by 
only one. The question arises as to what is ike 
position with regard to the applieation of the 
doatrine of antecedent debt to the family prep- 
erty with геврєвё tc, let us spy, for example, 
a debt previously ineurred by a single one 
of there four adult members, 16 ів true that 
it may rerbaps be taken that although tke 
dceumett, whieh constitutes the evidence of 
sueh debt, is oely sxesuted by опе оЁ the fcur 
adolts, nodonbt the transastion was at tbe 
time impliedly acquieseed in by the other 
three adulf members of the family and 
exprersly ratified Бу the fast that it is aggre- 
gated into the lump eum, which finally forms 


the rrineipal part cf the fresh eapital bor-. 


rowed | under tke fifth bord for the purpoce of 
paying.off oll these-antesedont debts however 


sortrasted, ard in that way it might perhaps 
be argued that, provided it is elear that at 
least implied or expressed acquiessenge was ` 
really prerent, it would rot matter in law 
that the debt purported to have been ineurred 
by one or for that matter by three of the four: ` 
adult members of the family, 1 think this 
raises a question of no little diffisulty and to: 
some extent it is difficult to avoid being led: 
into a вооѓивіоп of mind between ihe inaid- 
ences of the doetrine of antesedent debt and. 
the insidenecs whieh are eapable of appliea- 
tion in tbe sace where debts ineurred by 
representative members of a joint family are 
for the purpose of legal necessity or family. 
benefit, If the.dootrine of antecedent debt, 
as it now stands, bas to be based upon the 
Hindu Law alone, I doubt if in eases suah as 
those whish I have quoted above, it would be , 
possible to apply it. But if, on theother hand 
the doetrine may be regarded аз in вопгве of 
development under the mouldiog of judicial 
decisions, I am inelined to think that the 
dcetrine is eapable of extension to sover 
instances of the obaraster whieh I have 
indisated. The sixth point is as to whether 
the personal deeree should not be regarded as 
barred by Order 17, rule 2 of the Civil Prose- 
dure Code in vieweof the previous enit. On 
this question I have had the advantage of 
seeing my Lord the Chief Justiee’s judgment 
apd with his sonolusions I entirely agree, 
It may be now advantageous here to sum- 
marise the eonolusions to whieh I have eome. 
They are ав follows :— ` 
- (1). I think that the Court bad jurisdio- 
tion to try the case. 

(£2). 1.до not consider that the plaintiffs 
ean recover more interest than the amount 
equivalent to the total fresh ospital aetnally 
advanced by the plaintiffs and tbat from 
this sum must. be deduoted that inter. 
est whieh has -already been paid, It is 
fortunate that here itis sommon ground 
thaton the ealeulation of interest on this 
tasis, the amount due із поё less than the 
amount whieh would thus beawarded and 
the ealeulation of this sum is merely a matter 
of simple arithmetis. 

(3) I bow to the opinion held by this 
Court that the ordinary legal interest sannot 
run on the deoretal amount if sush 
acoruer icereases the amount of interest 
to a sum greater than the principal ad- 
vanesd, D 
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(4) I'am not prepared to disigres with 
the views expressed by the Subordinate 


Judge as to the amounts of the debt whish 
Ље:вопвійєтв to have been ineurred on asoount 


of legal necessity or family benefit or with. 


regard to that amount for which he has given 
a personal deeree, : 


*.€5) I do not eonsider that the personal 


desree is in any way barred by the previcns 
proceeding, 
` (6) 1 do not think that the suit is barred 
in any way by limitation. 
(7) I think that the fourth bond is an anteos- 
dent debt upon whieh that part cf the fifth 


bond which relates fo it ean be entirely. 


supported subjeat to the question of interest, 


(8) In all other respeets I agree with 


the judgment of my Lord the Chief 
Justice, 
н. D. Av, e il allowed in part. 
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BOMBAY HIGH COURT. 
Отут, Rererexce No. 12 or 1921, 
Oetober 10, 1921. 
Fresent :—Sir Norman Masleod, Kr., 
Chief Justiae, and Mr, Jastiee Shah, 
In re Tot TATA INDUSTRLAL 
xe BANK. Lro, . 
Income Tan Act (VII of 1918), s. 9—“ Profits,” 
‘meaning of- Assessing officer, power of —Bank~ Gross 
earnings—Securities—Depreciation in value—Deduc- 
tion, whether permissible, 


. The term “ profits " in section 9 of the Income Tax 
Act means chargeable income, and must be com- 
puted from the gross income after allowing for the 


sums paid and debited ns detailed in sub-section (2) . 


of that section. [р. 981, col 2.] | 

The assessing officer is not entitled to allow any 
deduction for sums paid or debited other than those 
properly paid and debited as detailed in sub. 
seotion `2) of section 9 of the Income Tax Act. [p, 
981, col. 2] ` 


A deduction on account of depreciation on war 


bonds and securities held by a Bank, out of its gross 
earnings, is nota deduction proper and necessary 
to be made in order to ascertain the real assessable 
profits under the Income Tax Act, [p. 981, col, 2.] 


Civil referenee made by the Chief Revenue- 


Authority, under sestion -51 of tke Indian 
Igeome Tas Act, 1918, 
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.Mr. B. J: Dezat, instrusted by Mosers, 
Wadia, Gandhy & Co, for the Tata Industrial 
Bask. . - ` : $ 
Mr. Bahadurji, Aating Advosate General 
(with him Mr.J. О, Bowen, Gavarnmant 
Solicitor), for the Crown. . 
JUDGMENT, a 
: Mac.xop, O. J.— This is в referense by the 
Chief Revenue - Authority, Bombay, under 
sestion-51 of the Indian Insome Tax Aot, 
with regard to ihe interpretation of seetion 9 
of the Asat. : 
. The Tata Industrial Bank was aeressed 
by the Qollestor of Insome Tax for the year 
1920-21 on profits amounting to nearly thir. 
teen laoa, І omit all mention of super-tax ав 
unnecessary. On appeal to the Commissioner 
a slight reduetion was made, but before. 
both authorities an important question was 
raised by the Bank sinee they elaimed to. 
deduet from the faxab:e profits & sum of. 
Rs. 2,98,000 said to be the amount of depreeia-. 
tion on war bords and seéurities belonging 
tothe Bank, ‘arrived at by somparing the, 
mark3t rates with tbe valuations in the 
Bocks of the Bark, This dedustion was not 
allowed on the ground that (he only allowances 


. and deduetions to be made from the gross 
. insome іп crder to arrive at resl assessable 


prcfite were thoee mentioned in eub seotion 2 
of seotion 9. E ‹ . 

The following’ questicns were referred to 
the High Oourt for deoision :— 

(1) Whether on a true sonstrustion of the . 
Indian Ineome Tax Act of 1918 and in par- 
tisular gestion 9, the only allowances and 
dedustions to be made from the gross income 
in order to arrive at real assessable profits 
are those mentioned in sub-seation 2 of sestion | 
9 апа whether the said.seetion 9 prohibita 
any allowanees or dedastions otker than those 
spesifienlly mentioned therein, , 

(2) Whether on а true sonstrustion of the | 
said Aot and in particwlar seetion 9, the 
assessing offiser is поё entitled in his dfsere- 
tion to allow & deduction whish ie prorer and 
nesestary to be made in addition to those 
specifically enumerated in sub gestion 2 in ` 
order fo ascertain the real assessable profits. ' 

(3) "Whether the dedastion, of Re, 2,98,0) 
(being the amount of depreciation on war 
bonds and seeurities) cut of the grosi 
earniugs of the авзезеве isa deduotion pro- 
per and nosessary to: be made in order ta 
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aseertain tha real asseceable profits under the 
said Aet, and, 

(4) Whether the Aet attashes to the 
expression * profits’ a meaning differ- 
ent from what is known as eommereial 
profite, 

Scction 5 of the Ast ineludes among the 
slasees of ineome whieh shall be shargeable 
to Inecme Tax 'insome derived from business.’ 

Under ceotion 9 (1) the tax shall be pay- 
able by an asseseee under the head " Income 
derived from business’ in respeet of the 
profits of avy bnsiness sarried on by him. 

Under ceetion 9 (2) euch profits shall be 
eomputed after making the following allow- 
&nces in respeet of sums paid or in the ease 
of depresiation debited. 

ItemsI to V, УШ andIX are lini of 
&etual expenditure, Item Vil deals with the 
sace of machirery sold at а less priee than 
the scst lees depresiatior, Item VI deals 
with the depresiation of maehinery, plant and 
buildings, 

1% wculd appear, therefore, that with 
regard to aseesta owned by the asseesee other 
than machinery, plant and buildings, a debit 
for depreeiation is not allowed. 

' The diffeulty in the саве arises from the 
fast that yarious meanings вар be aseribed to 
the word * profita ’. 

` The petitioners have relied on the definiticn 
of ‘profits’ as laid down in Spanish Prospect- 
ing Company Limited, In re (1). "ТЬе elaim- 
ants agreed to serve the Company at a 
fixed salary whieh they were rot to be 
entitled to draw exeept out of profits (if any) 
arising from the business of the Oompany. 
The Compary went into voluntary liquida. 
tion. After sll the ‘ereditors exeept the 
slaimants were paid and all the eapital sub- 
seribed was paidto the share holders, there 
remained а surplus in the hands of the liqui- 
dators whishthe elaimanis sontended should 
Бе treated as profits within the terms of their 
agreement, Two sontributories took ont a 
summons asking for а declaration that the 
elaimants were not entitled to prove in respeet 
of the surplus on the ground that profits 
should be restrieted to profits realized by the 
Oompary on а going sonsern, 

.Fleteher Mofalton, L, Ј,, said (page 98) :— 


(1) 21911) 1 Ch. 92; £O L, J, OH. 210; 103 L, T. 
609; 18 Manson 191; 55 8, J, 63; 27 Т.І, R, 76. 
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"The word ‘profits’ bas, in my opinion, & 
well defined legal meaning,'and this meaning 
soinsides with the fundamental eoneeption of 
profits in general  parlanee, although in 
mereantile phraseology the word may sb 
times bear meanings indieated by the spesial 
context whish deviate in some respesta from 
this fundamental signifisation. ‘Profits ' 
implies a eomparison between the state of 
в bueinera at two speoific dates usnally sepa. 
rated byan interval of а year. The funda» 
mental meaning is the amount of gain made 
by the business during the year. This ean 
only beassertained by а somparison of the 
assets of the business at thetwo dates. For 
practical purposes these assets in saloulating 
prcfiis must be valued and not merely 
enomerated.,., А dep-eoiation in value, whether 
from pbysieal or commereial eauses, whieh 
affects their realizable valne is in truth а 
business loss..Bn& though there is a wide 
field for variation of practice in these estime- 
tions of profits in the domestis documents 
ofa firm or a company, this liberty censes 
at onee when the rights of third persors 
intervene. For instance, the revenue hasa 
right toa eertain pereentage of the profits 
ofa oompany by way of insome tax. The 
setual profit and loss acsountsof the oom- 
pany do not in ару way bind the Orown in 
arriving at the tax to be paid." 

No doubt in the balance sheet of a business 
the excess of asseta-over liabilities or vice versa 
is represented by a eredit or debit to the. 
profit and loss aesount, во ав to make the 
totals even. There is not mueh diffieulty in 
ealeulating the liabilities, the valne of the. 
balanse sheet depends on the oorrest valuation. 
of the acsets, It ia the reekless or over- 
sanguine valuation of assets whieh is the 
ргєвпгвог of roin, Now if it had heen 
intended by the Aet that the profits for any 
partisular year should be ealeulated by the 
gain in the exeess of assets over liabilities 
during that period nothing would have been 
easier than to give expression to that in- 
tention, But, on the one hand, difficulties 
would arice in the oase of every sasesament 
in aseertaining that the assesmee had made 
a fair valuation of his assets, while, on the 
other, the  assesree. would be taxed on 
every appreciation in the markef value of 
hia assets, and that is certainly not «he objeet 
of an Ineome Tax Aet. lt must be remem- 
bered that the word ' profit’ is only used 
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for explaining -the method by whieh taxable 
insome is to be eomputed. Iam, therefore 
elearly of opinion that we are not sonserned 
with the legal definition of ‘ profits’ as laid 
down by Fleteher Moulton, L, J, in the ease 
above sited. 

As the learned Lord Jnustiee points out, a 
firm or a sompany has a wide field for varia- 
tion in praetiee in its estimation of its 
profits but that liberty seases when the 
rights ofa third party intervene. And in 
ihe ease of ineome-tax the Legislature 
preseribes the manner in whieh the taxable 
amount is fo be easleulated. The ineome 
of а business may be defined as the gross 
earnings either actually received or properly 
eonsidered as if they had been reaeived, after 
dedueting all ordinary expenses incurred in 
the earning, These oe must some 
under one of the Items I to V, VIII and 
IX of seation 9 (2). When the questions arise 
how the.ineome is to be disposed of, the dis- 
tinstion between ineome and profits as legally 
defined above will be slearly seen, and pro- 
fits may be fairly aceurately deseribed as 
that amount whieh can be taken out of the 
business for dividends ор private expenses 
without impairing its effisieney. Of eourse 
out of that amount something may still be 
left in the business by way of reserve but it 
is not disputed that any sum eredited to 
. reserve ia liable to ba taxad, 
as well to note that we are not eonserned 
with the ease of a business whieh deals in 
stosks and shares, looking solely for its ineome 
to the gains made by buying and selling, for 
it eeems to be admitted that then an: 
tisipated losses may be dedueted. We have 
been referred to the oorresponding provi- 
sions of the English Income Tax Aet but 
it would appear that the Indian Legislature 
has deliberately refrained from adopting 
those provisions, and instead of detailing 
allowanees whieh eannot be dedueted men- 
tions spesifieally those whish sean. At the 
same time no English ease has been oited 
ёс usin whioh adedustion for depresiation 
sueh as is now olaimed has been allowed. 
In the rules applisable to eases I and II 
of Schedule D of the Insome Tax Ast, 
8 & 9 Geo. V, в. 5, the only rule whieh 
deals *with depreciation is rule 6 in 
whieh, а  deduetion for depreciation of 
mashinery and plant edn be allowed from 
the proBisor gain ofa trade. 
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Apart from that, the only deduetions 
whish would be aliowed if not prohibited 
would be expenses ineurred solely for the 
purpose of earning the profits, and any 
other debits for depresiation would not somè 
within this sategory. It seems to me, there: 
fore, that in sonstruing seetions 5 and 9 of tha 
Ast, shargeabla insome is synonymous with 
profits and sestion 9 (2) preseribes how 
those ‘profits are to be aseertained. From 
the gross insoms only certain debits for 
depresiation are to be allowed and thia debit 
asked for by the Bank not being mentioned 
therein eannot b» allowed. 

I think this was the obvious intention of 
the Lsgislatüre, sinas, while depresiation 
of machinery, plant and buildings ean easily 
be ealonlated as provided in the Aet, ii 
would be а very different matter to have 
to enter into sash ealenlations with regard to 
assets other thanthese, Bat this mush is 
elear that if the: profits of a business are 
to be cileulated aseording to the legal de» 
finition of profits, that method of esl. 
sulation must be sontinued from year to 
year, and an assessee would not be allowed 
to write down his assets in а year when 
market values had daelined without writing 
them up when values had insreased, 

I would answer the questions propounded 
in the referenee asfollows:— 

1l. Profits in sestion 9 of the Aet meana 
ehargeable insome and must be eomputed 
from the gross ineome after allowing for the 
sums paid and debited as detailed in ваф. 
section (9), ` 

2. The assessing officer is not entitled to 
allow any dedustion for sums paid or debited 
other than those properly paid and debited as 
detailed in sub-sestion (2). 

3. No. 

4. ‘Profits’ in the Aet means ehargeable 
insome. 

The Bank will hate to pay the, eosts of 
the referepeo. 

Saag, J.—Oa this referarfea the position 
appears to me to be simpla and elear, though 
on &eeouot of the way in whieh the ques- 
tions have been formulated it has besome 
nonesassarily diffieult, On&he interpretation 
of seetion 9 it seems to me to-be elear 
that the tax under the head “Ineome 
derived from business” is payable ig respect 
of the profits of the business earried on by 
the assessee.© The meaning of the о” 
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"profite! is not defired: but I agree with the 
learned Obiet Justice on ttia point in bold- 
ing that it is the gross income of the 
businesa.. "Even then it may be open fo 
the assessing authority to take into eonsidera- 
tion the nature of the business and tbe 
losser, if any, jn determining the profits or 
the gross income of the business. The scetion 
does not make ару provision as to how the 
profits are to be determined. But it Weems 
to me that where a dedustion is proper acd 
necessary to be madein order to aseertain 
the ‘profite’ or gross income of any business, 
the assessing authority may allow it in bis 
diseretion. | 

The sestion, however, makes prevision 
for making allowanees in respect of eerta/n 
sums ,paid or in the oase of depresiation 
debited by the Company ог the individual 
eoncerned, They are stated in seetion 9, 
eub-seetion (2) and it is olear that thore 
are ‘the only allowanets whish the party 
eould olaim as of right. The Oollestor is 
not bound to make ary otber allowances in 
favour cf ike party, ncr is the partiy entitled 
thereto as of right, In the precent eate 
the dépresiaticn elaimed by. the Compay is 
not eovered by any elsuse of seetion 9 (2) 
And cannot be allowed ав sueh. This posi- 
tion is not seriously sontested before us 
on behalf of tke Company, Bnt itis urged 
that as an item of loss it is open to the 
Oollestor to allow it in esleulating the pro- 
fits or the gross ineome of the business 
during the yearin question, As stated in 
the letter of referenee, the attitude taken 
np by the Ocmpary before the Revenue 
Authorities was to olain, only depreeiation as 
sueh without agreeing to take into aesount 
appreeiation, if any. As regards this point, 
the position „foy ihe Orown has been very 
fairly and in my opinion aorreetly stated by 
the Chief Reverne Authority in paragraph 12 
of the réfereree. This reference must, there- 
fore, be dealt with cn the footing tat the de. 
duetion elaimed by the Company is in respect 
of depreeiation ав snoh and not sg an item 
of loss or, gain in the ‘business during the 
year. This will sprejudiee neither the right 
of the Qompany to elaim, ror the power 
of the Reyenue Authorities to make, due 
allowanee for any loes or gain in virtue 
of dejXeaiation or appresiation of the 
* yarions sceurities in the eourge of and as 
part of tbe büsiness in , determin ng the 


t 


amourt of the profits or gross ineome of 
that businees, if the fasts escential for 
making sush allowanee are established. It 
is not easy, in my opinion, to formulate 
salegorieal replies to the questions some of 
whieh are general Treating the referense, 
however, as limited fo tke alaim made 
before the Revenue Authorities for depreeia- 
tion as susb, I soneur in the answers pro: 
posed by my Lord the Chief Justice to the 
questions raised in this reference as also in 
the order as to eoats. 

The Bank's Attorney moved the High Court 
on the 4th November 1921, for an order fixing 
up the scale of aosta. 

Mactrop, О. J,—Following our deeision in 
Aurangabad Mills Lid, In vo (2) the sostas will 
be taxed as on the Original Side. But in 
order to avoid any question being raised 
in fnture whether the Court has jurisdistion 
in referenses of this nature to direst eosts 
io betaxed onthe Original Side seale, it 
will be advisáble to eonsider whethera rule 
should be framed under the Bombay Pleaders 
Aet XVIII of 192^, 

. Answer accordingly. 


W, б. А, 
(2, 64 Ind, Cas. 9; 28 Bem, L. R. 570; 46 B. 1286. 


OUDH JUDICIAL COMMISS;ONER'S 
COURT, 
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Present: —Mr. Daniels, A. J. O., and 
Syed Wazir Hasar, A. J. O. 
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Court, power of, to give directions—Oivil Procedure 
Code (Act V of 190%), 0 XLF, 7. 45- - Consent order= 
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Itis the duty of a Court to avoid such a con- 
' struction of a decree as тат in future result in 
- multiplicity of suits between the varties in respect 
ofa TUE which has been finally settled. [p. 985, 
col. 1 
” Atalugdar executed в Will, under which he devised 
his estate to his nephew, and by the same Will he 
granted a maintenance ‘allowance of Bs. 500 per 
mensem to his wife, By u subsequont codicil he grant- 
ed another sum of Вз. 500 per mensem to his wife. 
The lady later on brought a suib in the Court of'the 
Subordinate Judge to enforce her right'to the’ an- 
nuities against the legatee. She not only claimed the 
arrears of maintenance but also asked for relief as 
to her right for the same in future and paid Court- 
fees both under clause (i£) and clause (ii) of 
section 7 of the Court’ Fees Act.’ The Subor- 
dinate Judge held that she was entitled to an allow» 
ance of Rs. 600 per mensem, under the ,Will and that 
she was entitled to nothing under the codicil. On 
appeal, the Judicial Commissioner’s Court decreed 
her claim “for a declaration that she is: entitled to 
“maintenance at the rate of Rs. 1,000 per mensem out 
of which half will be recoverable from the taluqdari 
and the other half from the non-taluqdavi property, 
„Jif any," ‘Ona further appeal, their Lordships of the 
„Privy ‘Council upheld this decree and observed as 
follows: ~“The respondent's Counsel expressed a fear 
that the’ declaration granted was insufficient. 16 
does not so seem to their Lordships. It is a corollar y 
of the declaration granted that any income which 
has since the death been received. from the nonu. 
talugdari estate will be liable as well as the future 
income to pay the extra 00. rupees, including 
arrears, from the death up to the date of the 
declaration : 


Held, that ihe decree was not merely declaratory 


of the lady’s right to maintenance but that it 
empowered her to recover that maintenance from 
the talugdari and non-taluqdari properties to the 
extent to which they were respectively liable. 
[p. 985, col. ).] 


Kashi Ran v. Chaudhrain | Sahib-un-nissa, 15 Ind. 
Cas. 289; 16 О, О. 99, distinguished from. 


In transmitting an order of His Majosty i in Council 
to the Court below for execution under Order XLV, 
rule 16, Civil Procedure Code, a High Court is 
perfectly. competent to give directions to the lower 
Court for the payment of the money onlyin the 
event of a sufficient security being filed by the 
deoree-holder, [р. 988, col. 1:] 

‘An order passed by ‘consent is conclusive between 
the parties. [ p. 986, col. 2] 


Appeal from a deeree of the Sesond Ad. 
ditional District Judge, Lusknow, dated the 
12th February 1920, 


Mr. John Jackson, for the Appellant. 
Bahts Ishwari Prasad amd Mohan Lal, for 
the Horpandont, 


| JUDGMENT, _Thskar Rajindra Bibador 
Bingh ‘was the last holder of the Mahewa 
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. wife, Rani Bijai- Raj Ker. 


inne o 
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taluga, 3 in the Distriet of Kheri, He died on 


‚ the 18th Gatober 1912. By his Will of the 


14th Jane 1907 he devised the estate to his 
mepbew, Thakar Jai Indra Bahadur Singh, 
‘ama by the same Will be granted a mainten- 
use allowanse of Rs. 500 per nionsem to his 
By a 6001911 of 
‘the-4th 'Ostober 1912 he granted another sum 
of -Rs.:500 ‘per Tuensem to Rani Bijai Raj 
Koer. ani Віјаі Raj Koer brought в sait 


' in July TOTS in the Court of the Subordinate 


Judge'ot Kheri to énforee ker right -to the 
empuities stated above against Thakur Jai 
#ага Bahadur Singh. In ker plaint the 
lady stated that she had reeeived a sertain 
amount of money from Thakur Jai Indra 
Bahadur Singh in payment of the mainten- 
anse due to her, The relief whioh she asked 
for was that the “OConrt might ba pleased to * 
pass a decree for Rs, 5,479 14 0 with interest 
at віх per oent, per annum until payment from 


, he date of suit, and the eosts of the suit and 


' that the plaintiff might be deelated entitled 


to an allowanae at the inereased rate set out 
in the eondieil of the 4th of Oitober, 1912, 
that is, to Rs. 500 а month moré than was 
set out in the Will of the 4th Jane 1907." 
Soon after the institution of the suit jast 
mentioned, Thakur Jai Indra Bahadur Singh's 
eatate was taken under the superintendense 


` of the Court of Warda and the Deputy Cóm- 


missioner of Kheri was consequently Bub. 


` stituted ава party to the suit, 


` 


It would be seen rom what has gone 
befcre that the Rani "not only elaimed the 
arrears of maintenance but.also asked for 
relief as (o her right for the same in „fature, 


` Sho asoordingly paid Court-fees both under 


olause (i) and slause (47) of ssstion 7 of the 
Court Fees Ast (Aot Vil of 1870). The 
learned Subordinate Judge held that the Rani 


‘was entitled to an allowanee of Rs. 500 per 


' Rani appealed to this Cohrt, 


mensem under the Will and that she was 
entitled&o nothing under the eodioil The 
“Her appeal 
was suesessful, At the end of its judg. 
ment this Court ordered as follows :—“The 
appeal is, therefore, allowed and the plaintiff's 
elaim dosroed for а dealtration that she is 
entitled to m~aintenanee at the rate of 
Re, 1,000 per. month out of whieh half wil 
be resoverable "from the talqudaré and the 


. other baM from. the non taluqdart* property, 


The defendant, that is, the Deputy 


it any.” 
3 
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Commissioner of Kheri was dissatisfied with 
the бегае of this Court and an appeal was 
preferfed by him against that dreeree 
' to. ‘His Majesty in Oouneil That appeal 
was 'dismissed and the deeree of this Court 
eonfirried. 


à <. Rani Bijai Raj Koer, the desree-holder, 
then applied to this Court under Order XLY, 
rula 15,.of the Code of Civil Prosedure and 
thig, Court transmitted the order of His 
Majesty i in Couneil to the Subordinate Judge 
of "Kheri for exesution,. In spite of ber great 
efforts. the lady suseeeded in resovering only 
about Rs, 1,£00 in exeeution of her deeree in 
the Court ot the Subordinate Judge of Kheri. 
Afterwards she applied under seetion 39 of 
the Code of Civil Prosedure for the transfer 
of her deeree to the Court of the Subordinate 
Judge of Lueknow. The deeree holder pre- 
sented a fresh applieation for exeeution on 
the 12th of Mareh 1919 to the Court of the 
Seaond Additional Distriet Judge of Lusknow, 
to whose file the easé had been transferred 
for disposal, The prayer in the applisation 
was that under Order XXI, rule.52, of the 
Code of Civil Proeedure a prohibitory order 
be issued to the Registrar of the Court of the 
Judicial Commissioner, Oudh, and Rs. 20,994 
togetber with future interest, whatever it 
might be, be made payable. lt may be stated 
that this sam of money- was held by the 
Regiatrar of thia Court as belonging to the 
judgment.debtor, being the profits of nor- 
iclugdari property of whieh he had besome 
the owner by virtue of a deeree of the Privy 
Couneil. The learned Additional Distrist 
Judge issued the order prayed for on the 12th 
Mareh 1919 but unfortunately this was done 
without notiee to the judgment-debtor. On 
the 14th Maroh 1v19 the deorece. holder 
moved this Ccurt.by a petition of that date 
for.an order for the payment of the money 
attaehed under the prohibitory order men- 
tioned before.  Notise ef this application was 
issued te the judgment debtor and at the 
hearing of it hisMounsel, Mr. St. George Jaake 
son, appeared before the Court. This Court 
disposed of the applieation by its order dated 
the 25th July 1919 whieh’ we set out here in 


extenso, $ 


“It is not disputed that Hajindra Bahadur 
Singh beoame entitled to а half share in the 
31 villages, The profits, out of whish а half 

„ ¿hare hés been attaehed, are the profits of 


those 31 villages, from the 11th November 
1910, when the Reseiver got possession up 
to the 18th October 1912, the date on whieh ` 
Rajindra Bahadur Siugh died. There appears 

to be a,sertain amount of dispute ^as to the 

manner in whish the legaeies made by 

Rajindra Bahadur Singh should be adminis- 

tered. One of the legatees ‘is Jai Indra 

Bahadur Singh, the judgment- debtor, whose 

interest has been attashed ір this ease, The 
money attaehed sannot, however, be paid to - 
the attashing ereditor besauss other annuit. 

ants and legatses are also sonserned in the 

administration of the estate, left by Rajindra 

Bahadar Singh. 

"Mr. John Jackson, who appaars for tha 
attashing ereditor, states that his client will 
furnish sesurity for the refund of the money, 
if it is paid to her, in the event of the titla 
of the judgment debtor, whose interest has 
been attached, being hereafter found defes: 
tive. Mr. St. Gaorge Jaekson, who. appears 
for the judgment debtor, states that he -bas 
no objestion to the money attashed bsing 
paid over to tha attaehing ereditor, if 
suffisient seeurity is furnished as above 
provided. 

"Let the attaching ereditor be allowed six 
weeks’ time for filing sesurity, In sase the 
Besurity is furnished, the amount attashed 
will be sent over to the: Court. making the 
attashment, If it is not furnished, both the 
applieations will stand dismissed, The parties 
will in the sireumstances, bear their own 
sosta of this proseeding. ” 

On the 5th Angast 1919 the judgment. 
debtor lodged objections to the exeeution of 
tbe deeree in the Court of the Sesond Addi. 
tional Distrist Judge. The ground upon 
whish the application for exesution was even- 
tually thrown ont by the learned Judge was 
not taken in the petition of objeation даба 
the 5th August 1919 but was urged at the 
hearing. The objestion was that the decree, 
whieh Rani Bijai Raj Koer was seeking to 
exesute, was merely deelaratory and not eap. 
able of exesution. The learned Judge aesepted 
the objestion and dismissed the appliontion 
for exeention exeept as regards a sum of 
Rs, 2,932.10 10 resoverable as arrears of 
maintenanse under the decree in ques ion. The 
deeree-holder has preferred this appealegainst 
that order. 

We are of opinion that the appeal" must 
prevail The attitude whieh the judgment. 
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debtor has taken in resisting the exesution 
‘of the desrea is manifestly unjust. It is 
our elear duty to. avoid sueh asonstrustion 
of the deeree in question whieh would 
hereafter result in multiplicity of suits 
_ between the parties in respest of a matter 
whieh has been finally settled by His Majesty 
in Oouneil,; We think that'the desree is not 
merely deelaratory of the plaintiff's right 
. to the maintenanee but that it empowers 
her to resover that maintenance from the 
talugdart “and поп falugdari properties to 
the extent to whieh they are respectively 
liable. А вору of the printed ease of 
the respondent in that appeal lodged 
before their Lordships of the Privy Council 
has been placed before us by the learned 
Ocunsel for the appellant. Amongst the 
reasons stated therein for the dismissal 
of the appeal, one was as follows :— 'Beenuse 
the decree as drawn up іп the Court of tbe 
Judisial Commissioner ought to be amended 
as it might raise diffiaulties so- ав to prevent 
the respondent from exereising her right to 
reeover in exeaution of arrears of maintenanee 
improperly withheld.” This matter seems to 
have been osnsidered bg their Lordships of 
the Privy Couneil at the end of their 
judgment.. They said :—“ Tke reepondent’s 
Oounsel expressed a fear that the deolaration 
granted was  ineuffiaient, It does not so 
seem to their Lordships, 16 is а sorollary 
ofthe deslaration granted that any insome 
whieh hag sinse the death been reeeived from 
the non-falugdart estate will be liable, as well 
as the future income, to pay the extra Rs. 500 
ineluding arrears, from the death ор to the 
date of the deslaration.” Deputy Comnmis- 
stoner of Khert v. Віјаї Ra; Koer (1). 

"The mere faet that the order passed by 
His Majesty in Couneil confirms the deelara- 
tion granted by this Conr& does not make 
the order in any sense unexeeutable, In 
ihe ease cf Barlow v. Orde (2), Lord 
‘Westbury, in addressing the Counsel for 
the petitioners in that case, observed as 
follows :— Your slient will take sare to 
understand, and it must be generally under- 
stood, that 'their Lordships do not resognise 
the existeneo of any doubt or diffisulty in 


е 
Ind. Cas. 987; 20 O.(C. 260 at p. 204; 22 C. 


(1) 48 
W. М. £05; 40. L. J, 789; (1918) М. W. N, 824; 8 L. 
W. IP. 0). 

2) 18 W, В. 175; 8 Py R, 1872 (Р, Œ) 


that whieh has ambarrassed the Gourt, below, 
namely, that a deslaration is not equivalent 
toan order. ` It is the duty of an Appellate 
Court frequently, and all that it ean do, to 
make в deelaration, and then the form in 
which that dealaration is eoneeived, and the 
words in whieh the order is framed, amount 
to a direstion to the Court below to clothe 
that deeleration in the proper form of a 
mandatory order, and to give effest to the 
mandatory order so expressed," The deoree 
of this Court, the neeessary portion of whieh 
we have quoted before, not only granted 
в deslaration as to the right of the plaintiff 
but it further laid down the mandate that 

“half will be resoverable from the taluqdari 
and the other half from the non-talugdaré 
property." 

Decrees relating to maintenanee have 
frequently been subjested to an objection 
similar to the one urgedin this sase, In 
this eonnestion we may refer to a deeision 
of the High Oourt at Caleuttain the ease of 
Ashutosh Banner;ee v. Lukhimcni Debya (8). 
We may add respeetfully that we entirely 
agree with the view taken by the Fall Beneh 
in that ease as regards the sonstruetion of 
such deerees. Our attention was drawn to 
a desision of a Bensh of this Court in the 
ease of Kashi Ram v. Ohaudhrain Sahib-un- 
ntsea (4). The ratio decidendt of that. oase, as 
wellas of many other oaces sonsidered in 
that judgment, was that no date had been 
fixed in the deeree from which the maintenance 
would beeome due. In the oase before us 
there is no such difieulty. The date is not 
only well. aaeertained on the fests of the евге 
bnt it is distinetly mentioned in the order of 
His Majesty in Oounsil, as being the date of 
the testator's death, 

But there is another ground npon whieh 
we think this appeal must susesed. We have 
already quoted in full the order of a Benesh 
of this Court dated the 25th July 1919, 
The Courte), who appeared fqr the judgment- 
debtor, distinotJy gave his sonsent to the 
money being paid over to* the desree-holder 
if auffisient security was furnished by her. 
It is admitted that the seeurity whieh this 
Court ordered to be furnished has been 
fled and aeeepted as suffisient " by the 

. 
Kd 


(8) 19°C. 139,9 Ind. Dec. (м. s. ^ 538 (F, B.), 
(4) 16 Ind, Сая, 889; 15 9. C. 9 
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Ооп. We do not think that it із now 
open t5 the respondens to withdraw thas 
sonsent, It was sated upon by the desrea- 
13 
pursuanes thereof as notel above. The 
order of this Courf, therefore, is in our opinion 
binding on the respondent. We my refer 
in this eonnestion to the following des‘sions 
of their Lordships of the Privy Couneil, 
Mungul Pershad Dichit v. Grija Kant Lahiri 
(5), Ram Kirpal v, Rup Kuari (6) and Bent 
Ram v, Nanhu Mal (7). 

The learned Pleader for the respond- 
ent argued that the order of the 25th 
July 19,9 was passed by this Court in 
its administrative sapaeity and that 16 
had no juriedistion to pass that order if it 
were held to be of a judisial oharaster. We 
are nob prepared іо asespt this eontention, 
We do vot think that by transmitting the 
order of His Majesty in Couneil to the Court 
below for exeoution under Orler XLV, rule 
15, of the Code of Civil Prosedure this Court 
divested itself of the power of giving directions 
to the.Court below in regard to the exeoutian 
of the deoree, Sub-rale (2) of rule 15 of that 
order vests вовЬ а jurisdiation in this Oonrt 
and it "shall (upon the applisation of either 
party) give sush direetions as may be required 
for the exceution of the same; and the Court 
‘to whieh the said order is so transmitted shall 
exesute it accordingly." We шву quote 
another remark of Lord Westbury from the 
«ace cf Barlow v. Orde (2) :—" Therefore, 
it was the duty of the parties to have brought 
-the deoree of Her Majesty in Council t». the 
knowledge of that Court, and asked that 
Сопг to ерѓогав and exeaute the dearee, and ib 
would be the duty of the Court to give 
directions for that purpose, Of sourse, it has 
no primary poser of doing it; but it is to be 
enforeed ard extented under the directions 
of the Court by the Judge or offiser by whom 
the suit gvas ariginally tried.” This Oonrt 
war, therefore, perfestly eompatert to giva 
direetions to the lower Court for the payment 
of the money only *in the event cf а anuffisient 
seaurity being filed by the deeree holder. 
We have already pointed ont that this order 


(5) 8C, 57; ILO. L, В. 113; 8 I, A. 128; 4 Sar. P. 
O.J 249; 4 Ind Deo. (м. в.) 82 (P, O.). 

(6) ВА, 289; 11 L A, 37; 4 Sar. Р, О. J. 489; 3 Ind, 
Deo, (x. 8) 718 (Р. О.р. 

(7) TAL 102; 11 I, A. 181; 4 Sar. P C, J, 604 4 
Ind, Deo, (N: в,) 138 (B, 9) 
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was paseed with the eansevt of the judgment. 
debtor, Ір е resent deoision of the Privy 
Oounail in the aasa of Ramachandra Deo Qaru 
v. Ohattana Sahu (8) Lord Buakmaster stated 
the effest of an order passed by aonsení as 
being sonalusive between the parties. We 
ara confident that if the order dated the 25th с 
July 1919 had baen broaght to the notisa of 
the learned Additional Distrist Juige he 
would have given the same effaet to it as 
we have done. | 
We, therefore, allow the appeal, set aside 
the order of the learned Additional Distrist 
Judge and, as the вазе was dispoasd of on a 
preliminary point, wasandit bask to him 
for disposal assording to law. The appellant 
will be entitled to her costs in both the 
Courts, ; i 


j Р, Appeal allowed, — 


s 56 Ind. Cas, 58°; 18 A. L. J. 626; (1920) M. 
W. N. *66; 39 M. L. J. 68; 28 М.І. T, 9*; 12 L, W. 


280; 24 O. W, №. 1055; 2 О. Р, І, R. (P. C.) 122; 23 
Bom. L. В, 1318; 47 L А, 200 iP, C). 
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ALLAHABAD HIGH COURT. 
Finsr Сту. Аррвлг No. 199 cr 1919, 
January 25, 1922. [ 
Present : Мт, Justise Piggott and 
Mr, Justiee Walsh. 
JHABBU LAL AND отневг— : 
PLAINTIFFA— Å PPRLLANTS ' 
versus : 
JWALA PRASAD AND OTHERS — 
DzrzNoiwTS— RESPONDENT: _ 

Hindu.  Law—Widow—Partition among family — 
Widow given full share of husband —Intention Низ» 
band's heirs entitled to such property after widow's 
death —Evidence—Statement by deceased person prov. 
able against persons claiming through him, 


Where after the death of а brother the remaining 
brothers partition the joint family property and 
give tu the widow of the deceased brother the full 
share of their deceased brother in the immoveable 
as well as in the moveable property and in the assets 
of the joint family business, and the share is muoh 
more than what is needed for her maintenanoa, 
it may be assumed that the intention of the 
brothers was to regard the widow as the represen. 
tative of the late husband and in such a case the 
share thus allotted to the widow descends«fter her 
death to her husband's heirs, [p 99', col, 1.]e 

Any statement made by à person in & previous 
suit againss his own interest is provable after ‘his 
death in a subsequent suit as against a- party 
claiming through him [p. 99), col, 1 T 
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' First appeal from в deeree of the Sab. 
ordinate Judge, Shahjshanpir, dated the 
llth May 1918, 

Mr, Gulzari Lal, for the Appellants. 

: Mr, Harnanian Prisid and N, Р, Asthana, 

for the Respondents, 


JUDG ME їг, Тһе plaintiffs in this anit 
as originally filed were Sakh Lal, son of 
Bhib Oharan Lal, together with Jhabbu Lal 
and Daulat Rim, sons of Kalla Mal, an own 
brother of Sakb Lal. The fast that Sukh Lal 
has sinse died and is now represented in this 
apreal by his sons does not affest any of the 
questions before us for determination. The 
priueipal defendant, Jwala Prasad, is the 
daughter's son of Lalji Mal, brother of Shib 
Charan Lal. For cartain reasons whieh are п05 
materialin view of the desision we haveeome to 
in the ease asa whole, there were joined with 
him as defendants his father Janki Prasad and 
his wife Musam nat Dropadi. In dealing with 
the appeal before us we propose to treat 
Jwala Prasad a3 the prineipal and the only 
substantial defendant in the ease, It із ad. 
mitted that Shib Charan Lal and Lalji Mal 
had two other brothers named Manna Lal aod 
Bindraban. Of these four brothers Lalji Mal 
died Brat, in or about tha year 1879 A. р, 
Shib Charan diad in 1889, Bindraban in 1909, 
Musammat бапда, widow of Lilji Mal and 
grandmother of the prinsipal defendant died 
on the 9th of May 1913. Manna Lal survived 
her, but had died bsfore the institution of the 
present suit, The plaint as drafted ean only 
bs deseribed, in view of the faata diselosed 
by the evideno-, ав a thoroughly diaingenuous 
dosument, 16 alleges that Lilji Mal died at 


atime when he and his three brothers si:ll. 


formed а joint undivided family and it sare. 
fully avoids admitting that separate possession 
or enjoyment in respeat of any portion of the 
join: family estate wis evar sonferred upon 
his widow Musammai Qanda, There is ап 
admiasion that this lady's name was resorded 
аз the owner of a rateable share in soma. of, 
the Zi rmindari property balonging to the joint 
fimily. This is said to have been done "for 
eonsolatioa'" only, ‘and there is an express 
plea that Musannat Ganda never enjoyei 
Batuil possession over the landed property 
standing ia her name. With referenes to 
бэгбазл other itama of property, whish ad: 
mi tell; d ! n»i form part of the joint family 
estate at the time of Lalji Mal’s death, there 
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are allegations to the effeat that they hed 
been acquired with the income from aneestral 
property but fistitionsly in the names of certain 
ofthe defendants. The plaintiff g-es on to 
state that affer Musammat Genda’s death, the 
defendants by setting up falee and unfounded 
claims have dispossessed the plaintiffs in 
respect of some of the items of property 
apesified at the foot of the plaint and hava 
denied their tilla iu respeot of other items. 
The suit, therefore,is for resovery of possossion 
in reepest of shares in a number of it ms of 
property and а deeliration of title in respeat 
of the plaintiffs’ shares in sertain other items, 
The principal defence was undoubtedly that 
there had besn a saparation in the family 
prior to the death of Lalji Ma), that Musam: 
moi Genda had sueseeded to Lalji Марв 
estate as а Hinda widow and that the 
priccipal defendant Jwala Prasad was the 
heir (o that estate under the Hinda Law 
after the death of his mother and of his 
grandmother. There- ean be no question, 
however, that the written statement of this 
defendant did also set up & eertain alterna- 
tive lina of defense. It admitted that the 
death of Lalji Mal had taken p!aee in the 
year 1879, whereas a formal and effeotive 
partition of the joint family property only 
took plaas five years lator, that is to say, in 
1884, Inasmuch, however, as Musammat 
Genda was, according to tha defendant, 
assigned a jth share in ell the property 
divided at the partition of 1884, and was 
assigned this share as the representativa of 
Lalji Mal, it was eontended that, if she did 
not in faet take this property in the ordinary 
way as the widow of a ssparated Hindu, then 
she must be taken to have reaeived it at the 
partition with full proprietary rights and 
it was pleaded that bsfore her death she had 
exesuted a Will in favour %f the prinsipal 
defendant, In the elosing paragraph cf the 
written statement the plea was verysdistinotly 
taken that, in any possibla agent, the defend. 
ant Jwala Prasad, as the representative (that 
із to say, as the lawful heir and suasessor) 
either of L .lji Mal or of Musammat Ganda, 
had a better elaim than any of the plaintiffs 
to that portion of the"property in sait 
whish had formed part of the original jain 
property of tha family anl had bean 
assigned to Murammat Ganda at theepartition 
of 1884, With-regard to ober "itens of, 
property the’dafendants eontended that they 
e. в 
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represented aequisitions made by Musammat 
Genda ‘ont of the surplus profits of the 
property in her hands, that they had never 
aseredited to the estate of Lalji Mal in the 
hands of his widow, that she had retained 
full disposing power in respeot of the same 
and that she had disposed of them in favour 
of the defendante. There were also sertain 
pleas shallenging the right of the plaintiffs 
to sue forsa mere derliration іп respeet of 
zome items of property. The suit was tried 
out in the Court below upon issues very 
earefully framed whieh seem fairly to sover 
the whole ground of the sontroversy between 
the parties. The sesond issue wai in the 
following terms :— 

Whish of the disputed properties existed in 
Lalji Mal’s time. and what interest did 
Muszammot Genda acquire in it Р 

We have laid some stress upon the plead- 
ings and the frame of the issues, beeanse it 
has been suggested to us that the argument 
prineipally relied upon before us on behalf of 
the defendantr-respondents sets up on their 
behalf a ease not taken in the Court below, 
or raises some issue, not tried by that Court. 
We think it will be snffisiently clear when we 
oome to deal with the point that this is not 
the case,in view of what has been stated 
above, regarding the pleadinga and the sesond 
issue in the ease. The learned Subordinite 
Judge found that Lalji Mal died whilst 
still in a state of jointnera with hie three 
brothers, but that there was a partition, 
accompanied by a complete division «f the 
joint femily property in the year 1881, five 
увага after the death of Lalji Mal. At this 
partition sertain property, including some of 
the landed property in suit, was banded over 
to Musammat Genda. It remained in her 
posression from that date until her death in 
1918, She made cavings ont of the income 
of this property and by mesns of these 
savings asquired some бЁ the other properties 
in suit, "She seems also to haves invested 
money in sonsfrueting ап indigo faetory 
whieh was.also one.of the properties claimed 
by the plaintiffs, In respest of those items 
of property set forth at the foot of the plaint 
whieh had origiselly belonged to.Lalji Mal 
and his three brothers jointly, and had been 
dealt with atthe partition of 1884, the learned 
Subordigate Judge found that a share in 
these ptoperties was given to Musammat 


"Genda as a provision for maiftenanee and 
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that upon her death these properties would 
go, neither to her own heirs nor to the 
heirs of her husband, but, as he puts it, to 
“the estate from which” the property had 
been taken. Upon this finding he has deereed 
the plaintifi’s alaim for a certain rateable · 
share in eash of those items of property 
whieh he has put in this case. Their suit 
has безо dismissed in respast of other pro. 
регез acquired by Musammaié Ganda out of 
her savings, on the голой that these 
aaquisitions had never been amalgamated with 
the sorpus of tha property obtained by her 
under the partition, that they were asquisi- 
tions of her own over whieh she had full 
disposing power and that the defendants were 
lawfully in possession of the same, Thera 
has also been a finding adversa to the: 
plaintiffs on the question of their right to a 
mers deslaration in respast of one item of 
property. The suit having been partly 
desreed and partly dismissed, the plaintiffs 
have appealed to this Court and thedefandants 
have filed eross-objeetions. The memoran- 
dum of appeal raises one or two questions of 
detail rezarding particular items of property. 
It sontests the finding of the Oourt below 
with regard to Musammat Ganda’s aequisi- 
tions ont of the income of the property in her 
hands and it shallenges the finding of the 
lower Court as to tbe extent of the sharé 
to whieh the plaintiffs were entitle], The 
defendants have filod.a petition of өговв- 
objestions raising more than one point, but 
prineipally eontending that the suit ought to 
have been altogether dismissed. It was 
admitted in argument that the defendants 
eculd not seriously press the sontention that 
.Lalji Mal bad separated from his brothers 
during his life time, We must, therefore, 
proeeed with the sace on the assumption thsé 
the Court below rightly found that Lalji Mal 
died in a state of jointness with his three 
broihers, Five years later we find these 
three brothers engaged in effeeting a somplete 
partition of the joint family property in 
their hands. There was moveable as well as 
immoveable property sonserned. Four lists 
were drawn up and one of these liste, ad. 
mittedly spesifying property amounting toa 
full one-fourth share of the whole, was headed 
“share of Lalji Mal" and the prdéperties 
therein spesified were made over to Musqmmat 
Gonda, There ia not the slightest doubt that 
tuis lady continued for hor life-time in full 
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posssssion and enjoyment of the properties 
thus a:signed to her, As a matter of feet 
some years later there was а further division 
and apportionment of property, sonsequent 
upon the dissoluticn of a family business, and 
here again a full one-fourth share was handed 
over to Musammat Ganda.: The prineipal 
atestion whish we have to determine із the 
effeat of the partition proeeedings of 1984. The 
learned Subordinate Judge has assumed, 
almost without dizenssing the point, that the 
properties assigned to Musammat Genda at this 
partition were givon to herin recognition 
of her right of maintenance. Itis not per- 
festly elear from his judgment whioh of two 
proposition he intended to affirm. Не may 
have meant that the three brothers, Shib 
Charan Lal, Manna Lal and Bindraban 
never parted with any property atall in 
favour of Musammat Genda and never 
ereated any estate in her favour, From 
this point of view it would have to be con- 
tended that the eash and moveables assigned 
to Musammat Genda were treated as гөргө. 
senting money immediately needed by her 
for her maintenarce and that the shares in 
the landed prcpariy made over to her 
remained all the time jo the ownership of 
the three brothers, while _Musammat Gonda 
: enjoyed only a permissive possession, һу 
lieense of the real owners, іп lien of sash whieh 
they-would otherwise have to pay her for main- 
tenanee, This position is soarsely arguable and 
it bas notbeen seriously pressed upon us on be~ 
half of the appellants. The amount ofthe prop- 
erty made over to Musimmat Genda, being 
far in exeess of what she needed for her oom- 
fortable maintenanee, and the sonsiderable 
8ums assigned to her at the divisions of 
the moveables and the joint business make 
it impossible to suppose that there was no 
transfer of ownership and no estate created 
in her favour, In reply to the question 
whether or not the three surviving brothers 
or the heirs of those brothers, oculd at any 
given moment have resumed possession over 
the whole or any part of the immoveable 
property assigned to Musimmat Genda in 
1884, the only possible answer seems to be 
that they воша not have done so, because 
the proseedings at the partition had amounted 
at the. very least to a transfer of those prop: 
erties* in favour of Musammat Genda for 
her life-time. Now, assuming that a life- 
estate was ereated by the partition of 1884 in 
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favour of Musammat Qanda, the real question 
in issue is:—who would sucseed to that estate 
upon the death of that lady P Thedearned 
Subordinate Judge does not seam to hava 
looked atthe базе from this point of view 
atall. He quotes desision in Debi Mangal 
Prosad Singh v, Mahadeo Prasad Singh (1) as 
authority for the proposition that property 
taken upon а partition by a Hindu widow 
reverts on her death to the lawful owners of 
the estate from whish that property was taken, 
Asa matter of fast the desision in this sase 
was that sueh property passed on the death 
of the widow to the heirs of her deseased 
husband, £f that decision san be applied 
literally and fully to the faeta of the 
ease now before us, it is so far from boing an 
authority in favour of the plaintiffs that it 
is desisive against them. The plaintiffs are 
not the heirs of Lalji Mal; on the oontrary, 
tbat genileman's heir under the Hindu Law is 
the prineipal defendant, Jwala Prasad, Ав a 
matter of faet the ease in question is distin. 
guishable from the present. Phe property dealt 
with in the reported case was the share taken 
on partition by a Hindu mother, that is to 
say, a share to which the widow eonserned 
lad a legal right whieh she eould have 
өпѓогвей if necessary by suit. In the present 
oase, assuming that Lalji Mal died in a state 
of jointness with his brothers, his widow had 
a right to nothing except mdintenanes, 
What we have to determine is whether, the 
surviving brothers having under the gireum- 
stanses allotted to the widow а full iih 
share in the joint family property, sush ag 
would be taken by har husband had he 
survived until the date of the partition, is it 
to be presumed that they oreated in her 
favour the ordinary estate of a Hindu wido [^ 
passing on her death to the heirs of her 
husband, or are we to take it that they 
intended to ereate in her favour a speoial 
kind of life.estate, with raversion on her 
death to the donors or heirs of the donora? 
We have been referred in argumenf to an old 
ease whish is the foundation of muah of the 
subsequent ease-law on the subjest, that of 
Sreemuty Rabuity Разве v. Sibchunder Mullick 
(2). In that case, there having been а dispute 


in а Hindu family regarding the eslaima of a 
(1) 14 Ind, Oas. 1000; 84 A. 234; 9 A, L. J. 263; 11 
M. L. T. 217; 16 0. W. N, 409; (1912) М. W.N. 324; 
14 Bom. L. R. 220; 15 C. L, J. 344; 22M. L, J, 467, 89 
L A.121 (Р, C.). ; 
(2) 6 M, L A. 1; 1 Sar, P, C. J, 484; 19 БВ, 1, 
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Hindu widow, a dosument was.drawa up which 
expressly and interme assigned eertain prop- 
erty to that lady for ber sole absolate use 
and berfefit; in her eharaster of heiress and 
legal personal representative of her deceased 
husband, The immediate point for deter-. 
mination was whether the widow under this 
instrument took an absolute estate, or merely 
a life-estate devolving upon her death upon 
the heirs of her deseased husband. It waa. 
held that she took a life estate only and that 
the he'rs of her deseased husband suaseeded 
on her death to the sorpus of the property. 
The fao:s in that case seem to be distingu- 
ishable from those of the present oase, 
besanse it was ooueeded that the widow 
was entitled as of right to some share and 
the only qiestion was as to the amount of 
her share. Nevertheless it has to be noted 
in the present eaae thas Musammat Ganda was, 
at ару rate, entitled to something, She was 
entitled to maintenance and when the bro- 
thera of her deseased husband, in lieu of her 
right to maintenanae, ohose to assign osrtain 
property to her on partition, the question 
arises whether, Tn the absence of any evidence, 
one way or other, it ought not (о be assum- 
ed that they intended to give her tho ordin- 
ary life-estate of a Hindu widow, with revere 
sion after ber death to the heirs of her. 
desensed husband, We have come to the 
eonslusior, however, that it is поб neeessary 
to rest the desision upon any mere presump- 
tion. There are eiraumstances in the case 
whieh seem to us very strongly to indicate 
that the intention of the brothers at the time 
of partition was to deal with Musammat Genda 
ав the representative of her deaeased husband 
and that they in fact dealt with her in thia 
sapacity. It would be very diffioult to under- 
stand onary other supposition why they should 
have given her, not merely a tih share in 
the immoveable property, but her full rateable. 
share in the moy€able property and in the 
assets of the joint family business when those 
same to pe divided. If they looked upon 
themselves aa dgaling with a widow who 
only required maintenanse at their hands, 
they would surely rever have handed over. to 
her large sums in eash, as representing her 
Jate husbard’s share inthe moveable prop 

erty of the family*and in the joint family 
business. They would searsely hav re. 

mained quiesdent while she made sonsider., 

able eavigge out of the property in bor 
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hands and aequired property for hereelf, or 
for the benefit of her daughter's sons.. They 
would searaely have described the paper, 
drawn up at the partition, on which they 
engrossed a list of the properties assigned. 
to Musammat Ganda, as tha share of Lalji 
Mal, Moreover, the matter ean be carried, 
even further than this. There- have been, 
at least two litigations in this family, the, 
partioalars of whish hava been laid bsfore 
us. The learned Subordinate Judge alludes 
to them in his judgment and does so prinei-, 
pally. for the purposes of confirming his 
opinion that there was no partition in the, 
family until efter the death, of Lalji Mal. 
It seams to us, however, that thers are other 
signifisant eirenmstanees oocneotel with 
these litigations. Kallu Mal, brother of the 


plaintiff бок Lal, had ancther son named 


Paran Mal, and on "һе 8thof January 1911 
this Paran Mal instituted a guit for posses. 
sion by partition in respeot of properties 
belonging ta this family, on the allegation 
that he was the. adopted son of Lalji Mal. 

Amongst the defendants were Manna Lal,. 
Musimnct Ganda, the daughter of Bindra.. 
ban, the plaintiff Sakh Lal and other mem» 
bers of tbe family. Musımmat Genda in 
ber written statemefit very slearly pleaded 
that her daughter's sons were the ultimate, 
heirs and cuseessors to Lalji Mal’s share in 
the joint family estate. The suit was evens, 
tually deeided upon a finding that Puran. 
Mal had failed to prove his alleged adoption, 
but when it саше to an, apportionment 
of sharer, it is obvious that Paran Mal was 
given the share in the joint family property 
whish world some to bim on the assump- 
tion that Lalji Mas 4th. share was pro- 
perly in the posseceion of Musammat Ganda 
acd was not available for sapportionment 
amongst the descendants of Shib Obarau-Lal, 
Even more important is the suit whieh was 
brought by Manna Lal after the death. of Mus. 
sammatGenda, There was a dispute between 
this gentleman and other members of the. 
family,ineluding the defendant, Jwala Prasad, 

and Manna Lal eame into Court elaiming nepa- 
rate possersion over certain items of Zismindari 
property, He stated in his plaint that on tha, 
death of Mus:mmat Genda the whole of the 
property whieh had been assigned to her on 
partition had descended to him by right of 
inberitanee, though he did not explain the 
preoisg nature of this right, Ho sontéhted 


Vel. LXVI] 

JHABBU 141 0, JWALA PRASAD. 
himself with saying that he w:uld briog 
a separate suit hereafter (о enforse the right 
thus olaimed, Tha important part of the вазе, 
however, lies in eertain statements mada by 
Manna Lal when he waa examined on the 
15th of July 1914 in the Court of the Sub- 
ordinate Judge of Shabjahanpur. It must 
be remembered that any statements made 
by Manna Lal, who died before the institu- 
tion of the present suif, favourable to the 
defendant’s case, are provable not merely as 
statements made against the interest of 
Manna Lal himself, but also beeause the 
plaintiffs in the present auit are, aa regards a 
substantial portion of their elaim, elaiming 
through Manna Lal. Manna Lal’s &gosount 
of the partition of 1894 is to some extent 
confused by a misapprehension whieh had 
somehow grown up in his mind, to the effeet 
that Shib Oharan Lal as well as Lalji Mal 
had died before the partition. We now know 
that Lalji Mal died in 1879, the partition 
was in' 1524, while Shib Charan Lal diel in 
129,’ Allowing, however, for this apparently 
honest missoneeption in the mind of the depo. 
nent, there are passages in Manna 1.31% depo- 
sition whieh have an important bearing on the 
questizn now in issue, He seems to have 
been ‘expressly asked why four lots were 
prepared at the partition of 1¢84, if there 
were only himself and Bindraban alive at 
the time, He deposed as follows:—‘There 
were three brothers and so four lots were 
prepared, As regards the brothers who had 
died, their respective shares were given to 
their heirs by sommon eonsent,” He went 
on to say that it was in this way that prop- 
erty had been allotted to. Musammat Genda, 
but hastily added that this was only for her 
maintenanse. When it was pressed upon 
him that-thies last assertion of his was not 
consistent with what he had said just 
before, he said that he had made a mistake 
in the first instance but that what he now' 
said, namely, as to the assignment in Musam- 
mat Genda!'s favour being only for her main- 
tenanee, was eorrest. When further pressed 
in oross-examination, however, we find him 
recorded as making the following assertion : — 
“When Musammat Genda became the owner 
of a share, then her property will de3ssend to 
her daughter’s sona," 

This is a literal translation of the words 
of the deposition as reeorded in the vernaeu- 
lar. It іє, of course, possible that the question 
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had been put to Manna Lal іп а hypothetical 
form and that he only meant ёо вау that, if 
Musammat Genda had reseived a share, then 
of вопгве that share would deseend eto the 
heirs of ber late husband. Considering howe 
ever the deposi!ion as a whole, the significant 
admissions with whieh it eommeneed and with 
which it ended seem to us of greater weight 
and importanse than the somewhat half. 
hearted attempt made by Manna Lal to 
shofi3 ont of them in the middle of tke 
deposition. Looking at this statement, along 
with the other items of evidenea whioh we 
have already considered, it seems to ns beyond 
question that, whatever may huya been the 
motives ir flaensing Shib Oharan Lal, Manna 
Lal and Bindraban in the year 1884, they did 
join to confer upon Musiammat Genda in 
respeot of tha property assigned to her at the 
partition the ordinary estate of a Hindu 
widow, on the understanding that they were 
dealing with her as the representative of hor 
late husband and with the deliberate inten- 
tion that the share thus assigned to her 
should desesnd after her death t» the heira 
of Lalji Mal onder the Hindu Law, The 
only serious argument that we ean see against 
sush a sonslusion is that the eondust thus 
aseribed to the three brothers is too improb- 
able to Бе believed, or, at any rate, to be 
believed upon the somewhat slender materials 
available on this resord. It i», however, 
impossible for any one to say now what 
preoise motives may hava influeneed the вор- 
duct of these three brothers in the year 1884, 
Although we have aseepted the finding that 
Lalji Mal died in a stata of jointneas with hia 
brothers, we are bound to admit the possibi- 
lity (when we oome to deal with an argument 
of this sort). that the brothers were perfestly 
aware that the question of a separation of the 
family had been diseussed in the life-time of 
Lalji Mal and that they were only honestly 
earrying’ out ап arrangemant whioh they 
kuew hai been virtually determined upon 
before, and whish woald have been sarried 
out if Lalji Mal’s death had not sufervened. 
We need not do more than pot this forward 
as a suggestion to meet ap argument based 
upon probabilites. Oar decision we basa 
upon what seems fous a fair snd reason. 
able eonsideration of the evilense as а 
whole, The finding whish we haya resord- 
ed obviously disposes of the entire вава, 
Jwala Praoad, defendant, is tho rightful heir 
КА 
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of all the properties in suit, whether he takes 
them by inheritanee from ‘Lali Mal, or by 
inheritanee from Musammat Genda, or under 
the. Will of the latter; tho plaintiffs’ suit must, 
fail and should have been dismissed altoge-, 
ther, We ascordingly dismiss the plaintiffa! 

eppeal, allow the ercss-appeal of the defend- 
ants, sot aside the deoree and order of the 
Oourt below and dismiss the plaintiffs’ suit, 

with sosts throughout, including in this Court 
fees on the higher seale. 

J.P, 
Appeal dismisssd. 


LAHORE HIGH COURT, 
- Seconp Олт, Arrear No, 2369 or 1920. 
| ` February 24, 1921, 
Present y—Mr. Justise Wilberforee. 
: RAMJI LAL амр OTHERS— D£FESDANTS— 
' APPELLANTS 

i versus - 
: GIANI—PriAINTIHE AND PEARE ПА ц 
' ‹ DEFENDANT— RESPONDENTS. i 

Civil Procedure Code (Act Y of 1908), s. 162, О, 
XLVII—Decree, amendment of — Amendment not merely 
clerical—Court. empressiy acting under 8, 162— 
Order, whether appealable. 


Pleintiff sued to recover a certain sum of money 
as his share‘of certain trees sold from common 
land. The suit was decreed, but according to the 
caloulations of the: Court the amount payable ‘to 
plaintiff. was found to” be less than demanded -by 
him. He objected to the caloulations and stated that 
the distribution of-the amount: involved had been 
worked out on an incorrect area. Tho Oourt pro- 
fessing Зо `ао& under section 152, Civil Procedure 
Code, allowed the objection and amended the deoreé ғ > 

Held, that the Court must be deemed legally to 
have aóted undeg Order XLVII and-not under 
section 162 of the Civil.Procedure Code and that 
order amending the decree was appealable, 


Sesond appeal from the deeree of- the 
Additional Judge, Delhi, dated the 9th June 
1920, rejecting the sppesl with eosts by 
Holding tHat-the appeal to his Court ‘does 
not lie against the order of the Munsif, Firat 
Olacs, Delhi, dated the 6th April 1920; 
amending the deeree of the Munsif, First 
Class, Delli, dated the 17th November 
1919; è - : . 
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Dr, Nand Lal, for the Appellants, 

. Lala Jogan Nath, for the Respondents. 

JUDGMENT.—In this ease the plaintiff 
sued to reeover a sum of Rs, 69.12.0 as his 
share of eertain trees sold from eommon 
land. Тһе suit was deereed and aceording 
to the aealeulations of the First Court the 
amount payable to the plaintiff was found 
to bs Rs. 53-10-10, The plaintiff anbse- 
quently objeeted to the aalenlations and 
stated that the distribution of the amoant 
involved had been worked ont on an in- 
eorreot area. The suoesessor of the Munsif 
considered this application to be eorreet and: 
acting under sestion 152,. Civil Prosedure 
Code, allowed an amendment of the deeres. 
Against this desision the defendants appealed. 
and the District Judge has held, that no 
appeal lies, as the order in question was passed 
under sestion 152, 

The defendant: have come up in sesond 
appeal and their Counsel urges that the 
Munsif's order was really under Order 
ХҮП and not under seetion 152. ‘his 
contention must be upheld. Seestion 152 
refera merely to arithmetical or clerical 
errors whish are patent onthe face of the 
judgment or of the desres. In the present 
case the whole system of caleulation adopted 
by the First Oourt was shallenged in plaint- 
iff’s application and there was no mora 
allegation of an arithmetieal or elerieal 
mistake. I hold, therefore, that.the Munsif, 
although he purported to aet under xestion 
152, must .be sonsidered legally to have 
asted under. Order XUVII, and an appeal, 
therefore,. Jay to the. District Judge, 


I &ссөрё`+бе appeal and remand: the’ onse 
to the lower Appellate Coney e for^ Senno on’ 
the merits. 

_ Oourt-fee on appeal to be refunded. Costa’ 
to be eosts in the ease. 


`N, E. 


` Appeal accepted ; 
' Oase remanded, 
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LAHORE HIGH OOURT. 
` Ogrursar Revision No, 716 or 1920. 
September 14, 1920. 
Я Present:-—Mr. Justice Wilberforee, 
. DUNI OHAND —Aocusep—PETITIONER 
versus 


EMPEROR—Responpent, 
Opium Act (I. of 1878), s. 9 (c), (g)—Authorised 
agent of licensee, right of, to possess opium —Register 
‘of sales, mistake in —Agent, whether liable. 


The authorised agent of a retail licensee of opium, 
is entitled, to possess opium to the extent of his 
licenge. [p. 994, col 1.] 

Neither the rules, nor the terms of the license in 
the Punjab provide for any penalty against an 
authorised agent in respect of any mistake i in the 
register of accounts of sales of opium. [p. 934, col. 2.] 

Оазе reported by the Sessions Judge, Dara 
Ghazi Khan, with his No, 4317, of 28th 
April 1920, . 


FAOTS—The Sub.Irapeetor of Taunsa 
while investigating a case (No, 44) hap- 
pened to search nassused Dani  Chand'a 
house and found 2 seers of opium, avd on 
seareh of his shop he found 5 tolas of 
opium at 5-30 р. м, Оа inspseting .his 
register he found that 2 seera of opinm 


were down -as - the balanse, and thus: 5 
t tolàs! were found in excefs. 
He ‘sent а ruqz to his лит as first 


information report and sent a telegram 
to the Eixeise Sub Inspestor. 

The aesused was sent up for 
the Police, 


trial by 


GROUND.—The sharge against him is 
rather a little vague. It resites breach 
of sestions 137.183, whish appear to be 
paragraphs | of the Exeise Manual, Volume 
IL. “Again if resites rale 49 (3), whieh 
is alleged to have been violated. 

The eharge is mainly ander seation 9 
of ‘Ast I of 1878, and though no sub- 
gestion is quoted, it seama that the sab- 
sestions (c) and (g) were meant, as the 
words sontained . therein are Najaic taur 
par apne: Qaboa men -rakha hua thi aur 
а register ka hisab bhi galat дат) 
tha, 


- I think the assused has not basn pres 


jndiesd by the Magistrats’s omission to. 


mention sub-sestions of the sestion 9. 

` Ваё thinking that the appellant 
authorised agent of the retail vend lisenses, 
Mala Ram, he is authorised to keep opium 
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under his lisense in his vend premises to 
the extent allowed by the lisense, But 
the lieense preseribes no limit apd the 
opium found in his house (2 seers) and at 
his shop (5 tolas) were sovered by his 
lieense and in my opinion his  sonvietion 
under seetion 9 (c) of the Opium Ast 
was not sustainable. Emperor v. Lalli (1) 
ssems to apply to this sase. 

Under rule 49 (f) of the Opium Аз 
“The  lisensee shall keep correet daily 
aesounts of sales of opium in sueh form as 
the Finaneial Commissioner may from time 
to time preseribe,” 


When his shop was searched, the register 
kept in the shop and written by others for 
the applicant showed e sale of 21 chhitaks 
from lst September 1919 to 8th September 
1919 and there was found to be an excess 
of 5 tolas over the sales‘: but the Hindi baht 
kept by the petitioner showed a sale of 16 
chhataks of opium in those dates (cide 
paragraph 3 of Хіт 1, dated 9th September 
1919). The. baht and the register were 
taken posseasion of by the Sab-Inspector 
at опе and the same time, Thusit appears 
that the entries whish the assused got made 
were not properly made by those who.made 
them for him, From the statement of the 
Sub.-Inspeetor before the Magistrate it will 
appear that the opium found ‘at his house 
and shop (2 seers and 5 tolas) was the 
eorrest balanca in his Hinds baht whieh the 
aceused himself wrote, and that the register 
showed an exsess of 5 toals. The Sub. 
Inspeetor's statement is not eorroborated by 
his Zimnt entry З of 9th Sepsembar 1919, 

Bat as he has given his statement on 
solemn affirmation, it should ba eonsidered 
to be sorreet, and that the balanse astually 
found on searsh tallied with the aesused!a 
private baht in Hindi in his own hand. 
writing. In sucha ease thé mistake in the 


' register would be а bona fide one and the 


acsused is entitled to вп asquittal. ө 


If the mistake ір the prifate bahi waa 
of 5 chhaiaks as given in the Zimnts 
and the register was carelessly kept, а 
lenient punishment under seetion 9 (g) of 
the Opium Aet was. ealled for when wa 
take into assount that the aseused is illiterata 


(1) 42 Ind, Oas, 598; 41 P. R, 1917 Or; 180r, і. 1, 
. Fd 
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and was thon ill, and his broths: in-law hid 


' died. Inthat вазе the punishmant at saven 


imprisonmsnt whish the az3sass1 has 


days’ 
bə eonsideral 


already undlerzons shoili 


: enffisient. 


.0f opiam, hay 
pavishabla undar sastion 9 of ths 


For these reasons I submit the resords of 
tha eaia оп the revision sida for ordera 
of the High Oourt of Julieature at Lahore. 


“T'he aseused was relessed on bail by order of 


this Oourt dated Ist Avril 1920.. 


Mr. Batr-ul din Kurestt, for ths Pati- 
tioner, 

Lala Sheo Narain, faz tha Pablis P253253- 
tor, for the Baspoadent, 

ORDER —(o this база tha patitionar, who 
is tha authorised agant of a ratail lissasse 
boan озпу1!з%в1 of offanses 
Ooiun 
Ast, The ehirgss wara vazas anl the 
judzamsntot the Magistrate also is vague, 
bat apparantly ths Magistrate's meaning 
was that tne patitioasr hal infringed the 
provisions of the Ast by tha illegal рэззэз. 
Bion of буз tolas of opium a3d hid als) mie 
mistakas in his register. On а potitioa 
for resision; бо the Sivas Jniza 
that offisar has «forwarded tha prossasd. 
ings under,sestion 438, Oriminal Pro:sdure 


Code, pointing out that under the authority of 


Emperor v. Lalli (1) the petitioner baing 
the authorizad agant of tha liosnses is autho» 
rizsd to posses opium ts the extant of his 
lieense, The learned Judge has also pointed 
that though there was а mistake in tha ragu- 
lar register of sales,the Hin? ragisterkept by 
the petitioner was eorrest. In the opinion of 
the Sessions Jndga at the most the 
offenes was а teshnieal one and the pati- 
tioner's astion was more exsnsable on the 
ground that be himself d5ss not understand 
Urdu and was at the time illand ia mourn: 
ing. 

As for thegillogal possession of 5 toals 
‘of opidm I agree with the sessions Judge 
that the petitioner teing the anthorizad 
agent of the licenses and being authorizad 
to poss#s’ opinfa aud tha amouat found nob 
baing bayond the, limit of his lisanss, the 
eonvistion eaunot stand, En»eror v. Lalli 
(1). was a olear authority in poiat. Taa lasroed 
Oounsel for the. Orowa urges thas tha 2 
fears of apiam wara fogad in ths patibionac’s 
house and. thst undar the term: of hig 
jissnse о was oaly legally entitled to keap 

е. Z 
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opiam on his vend premises, This argue 
ment appears sound, but in the present ease 
there was ro definite eharge against the 
petitioner for keeping opium in his bouse as 
opposed to hia chop, nor is there any evidence 
to show that the house and the shop are 
in any way separate, Moreover, the eharge 
was in respest of five tolas, whieh were 
The first part of the 
ecnviction, therefore, eannot stand, 

As for the sesond part ofthe sbarge in 
reepest of the mistake in the Urdu register, 
the learned Counsel for the petitioner 
points ont that only the licensee hiniself 
sould be proseeuted. He refers to a Biroug 
authority in his favour Kalu Mal Kheért, Inthe 
matter of (2). The rules and the forma 
of lisenses in Bengal may be different 
from those prevailing in the Punjab, but 
І notiee tbat' in this Provinse neither the 
rules nor the terms of the lieenre provide 
for any penalty. against the authorised agent 
in sueh a matter. I hold, therefore, that 
the whcle sonvietion was legally unjustified 
and assepting the petition I meant the petis 
tioner, 

WOAS 

Petition agentes 3 

(2) 29 0. 606; 6 C, y N. 674 (F.B) 
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BOMBAY HIGH COURT, 
Carvinat REFERENCE No. 61 oF 1921. 
January 12, 1922, 
Fresent :— Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justies Соувјег, 
EMPEROR — PaOSROUTOR, 
versus 
LAXMAN NATHA—Acoogen, : 
Oriminal Procedure Code (Act У of (808), s. 844 
—Prosecution on Police vreport—Adjournment at 
request of prosccution—Complainant, whether iable 
{or costs, 


Where a Magistrate takes cognisance of an offence 
on а Police report, the complainant is merely a. 
witness, and if an adjournment takes place because | 
of the absence of the prosecation witnesa8s on the 
date fixed, an order under section 314 of th Orimi. 
nal Procedure Code directing the complainant, td 


vol. nx vi]. 
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pay thé expenses incurred by the acoused is not 


justified,- as the нА was not ‘caused throùgh 
any fault of his. 


“Oriminal Referense bs: ilis Disiris& Magis- 
trato, Sholapur. |. 

JUDGMENT.— This is à reference by the 
Distrist Magistrate of. Sholapur asking the 
High Court to exeraias tbe powers oon. 
forred by seotion 439 cf the Oriminal 
Prossdure Oode with regard to an order 
of довів under sestion 344, Criminal Pro- 
sedura Code, passed by the Sesond Class 
Magistrate--of Malsiras. That order was 
that the expenses insurrad by, the 10th 
assaasd in bringing в  Pleader from 
Pandharpur, a дівќапоз of thirty-two miles,. 
and going back the sama distanse and also 
his Pleader'a fees whieh had been settled 
by the parties should bs рма by the asm- 
plainant. mt 
. Naw, I sould understand that if an 
‘adjournment takes ‘plane for whioh the 
e»mplainant is solely to blame, then an 
order .aould be made that the oomplainint 
should pay any o sts whish may- hava 
baen.inourrel by tha assusad. Bat in this 
0180, as the Distrieé Magistrate pointa ont, 
the complainant was rot at fault as ihe. 
Magistrate had taken sognizanse of the 
`. offence . upon Polise report. The Polise 
‘$a -Inspestor was responsible for keeping 
the witnesses in question present on the 
date fixed, and not the somplainant who 
Was only a wilness."*W.e agree with the 
reasons. given by the. Distciat Magistrate 
for setting aside the ; ‘order passed by the, 
Sasond Class Magistrate, and aocordingly the ° 
Order is set aside, Ifthe amount has. зет 
paid, it must be refunded. 


WOA Order set aside, 


LAHORE HIGH COURT. t. 
OxiMINAL АРрилі, No, 519 or 1920,-- - 
November 1, 1920, 
Present : —Mr. 4uatise Ohevis. 
FAQIRIA-—Uo3v O2— APPELLANT ` 
versus 
-EMPEROR— —Rasponpenr, 
Arms Act (XI of 1873), з, 20—Ohhavi, concealment 
ef— Sentence, suitable, 
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Where a person ig convicted under seciion 20 of 
the Arms Act of having‘ caneealed а chhavi, ‘and 
nothing is known against him, and it is not shown 
that he has not broken the law in the pat, the 
maximum sentence provided ‘by the section ig not 
called for, nor is a merely nominal sentence. ` 


Appeal from an order of the Magistrate, 
First Class, exersising enbansed powers under 
gestion 30 of the Oriminal Prosedure Code, 
Kasur, District Lahore, dated the 27th July 
1920. 

Lala Rama Nand, for the Appellant. | 

She'kh Niaz Ali, for the Respondent; . 

JUDGMENT,— The appellant, Fagiria, has 
been sonvie:ed of having. eonaealed in his 
possession,a chars, Under sestion 20 of 
the Arms Ast he has been sentensed to 
undergo ssven years’ rigorous imprisonment. 

The evidenos for the prosesution shows that 
Bhagwan Das, head constable, was patrolling 
at night, assompanied by Ala Ditta, constable, 
aud two swespoers, and at.a bridge asross 
the onal they cama upon Faqiria and ona 
Bhaga, who on enquiry smid they мәга 
going toa oartsin villaga t> buy а buffalo, 
The nature of Fagiria's" stiek , aronsed 
Bhagwan Das’s euspieions, and he ‘soarehed 
Fagiria and fonud a chhavi head in his 
waistooat poke, 

The defenos is, that the Poliea palmed 
off the chAhaví bead on to Fagqiria basauss he 
did not bribs the haad eodstable. Certain 
defense witnesses ‘hava been ealled, Баб 
I agres with the learned Magistrate in 
holding the saso fully proved. - 

The weapon wis sonsealed, aud [ · take 
“ik that though the appellant - ‘did not. know 
that ha was going to mset-a Polisa Ofiser 
that night he knew that hé might possibly 
do во, and. ко. hs thought it pradent-to ватгу 
the weapon eonoaalad, I sonsider, therefore, 
that he has rightly bən eonvisted under 
gestion 20 -óf -the Arms Ast, - ^ 


Aa to sentenss the appellaht i is.a. chimba, 
and nothing seams to, ba known: azainst, 
his character in the past, The habit. of 
earrying. c®hivis seom3, unfortunately, to be 
ou, the  insrease, dud. eertainly requires 
rigorous rapression, The Magistrate remarks 
auch. waapons. ara nob sarried ‘for any. 
inao3sn& purpose, though I .„81ррозб it must 


' bs admitted that they may somalimsá' bs 


sarried for self defenss. Bat I "am. not 
prenarad to say that, the maximam өп бое 
must be inflisted in- every ease. merely 
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beeause the weapon in question, isa саћа, 
To pass nominal - sentenses in '8üsh sases 
would of ‘curse, be uselass, but if the 
habit i is во engrainel that. substidtial sen- 
tenses will not eheok it, then I do not 


„think it ean be stamped out even by inflistion 
. of the maximum ssntense.. 


In Khem Singh 
v. Emperor (1) the maximum was inflieted 
bésause the. offender was 8 man of very 
bad eharaeter, who had previously baen eon- 
vieted of offeneds under seotions 414 and 457, 


‘and bad alio bdén boundover to. keep the 


pease and to bb cf .good behaviour. Here 
nothing is known against the appellant i in 
the past, and we are not justified i in ‘assuming 
that he has ever broken the law in the past, 

I uphold the eonvietion but reduce the 
sentence to three years’ rigorous 1ш. 
prisonment, ` . 

WC. A, 

Bentenca reduced. 


a) 28 Ind. Cas. 796; вр, R. 1916 Ст; 76 P. L. В 
1915; 16 Cr. L. J. 412, 


CALOUTTA HIGH COURT. 
, Government Arrear No, 4 or 1920, 
,.h February 9,.1921, . 
Present i—Mr.. Justiee Teunon and 
: Mr. Juetise - Ghose, 
‚ LEGAL REMEMBRANOER— 


t 


versus 
АНІ LAL MANDAL—Accosep, 


* Penal Code (act XLY of 1880), sê. 198, 423— Fabri- 
eating false  docimeni-—«Sàle-deed containing false 
recital ofgnarriage enecuted — Offence—" Fraudulently, " 
meaning of-—Deprivation of property——Deception and 
ingiery, п 

Accused ‘executed a ‘ale-deed in favour of: a 
woman alleging that she was imarried-to him on a 
particulár date and transferring to her certain land 
in lieu of dower. Infact, no marriage took place 
between the accused: and the woman who was the 
‘wife of another person : 

_ Held, that the only possible inference was that he 
Was acting in furtherance of his desire to secure 
he perdon of the woman, atid his intention was to use 
this document and false statements therein in 


t 
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. in this doeument аге false, 


` a 
ше 


judicial кебейш to mislead the Judge and that, 
therefore, he was guilty of an offence of fabricating 
false evidence under section 198, Indian Penal Code, 
[р 997, col. L] 

Held, also, that the accused had a further intention 
to cause injury to the woman and her true husband 
and to support his false claim to that status and 
that, therefore, he was also guilty under section 423, 
Indian Penal Code [р. 997, cot. 1.] 

The words "fraud," “fraudulently” and “to defraud” 
in section 423, Indian Penal Code, are not confined 
to connote deprivation of property and the deception 
of the person so deprived, Itis not essential that 
the person deceived.or to be deceived and the person 
injured or intended to be injured should be one and. 
the same. (p 997, col. 1.] 


Government appeal from ‘an order of 
aequittal passed by the.Sessiona Judge, Puri, 
dated the 16th July 1920, 


Mr. B. L. Mitter (with him Babu Santosh 
Kumar Bose), for the Grown, ` 

Babu Brrbhusan Dutt (with him Babu. 
Satis Ohunder Ghatak), for the Acoused, 


JUDGMENT.—The proseeution in this 
sase has refereuce бо а document registered 
on the 10th of Joly 1919 by the person 
Ahi Lal, against whose acquittal the present 
appeal has been preferred by Government. 
The dosument puyports to bea sonveyance 
transferring to one Marium Bibi four bighai 
of land in lieu of a sum of Rr. 49 said to 
be due tó her on aesount of dower, The 
dosument deseribes Mariam as the wife of 
Ahi Laland reeites that the marriage was 
eelebrated on the data borne by the dosu- 
ment, namely, the 12th of Baisakh, 

It hasbeen fornd by both the Courts 
below that this dosument was exeeüted by 
the assused Ahi Lal, that no marriage 
between Ahi Lal and Marium ever took 


'plase, and that, in fact, Marium was and is 


the wife of one Moti Mandal of village 
Idolpore. : 

We have been taken over the whole of 
the evidence in the oase, and we are 
satisfied that the findings of tbe Oourts 
below are eorrest, The question. in thia 
appeal then is whether the aeesused has 
eommitted the offenees punishable under 
sestions 193 and 423 of the Code. 


We have found that the statements: ;made 
There is ex- 
traneous evidense that the assushd ia on 
bad. terms with the father of the woman 
Marium, and also that he has sought to: 
obtain her in marriage, With what 
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intention, thep, did the aceused fabrieate this 
dosument ? It is suggested on his behalf 
in the eourse of argument that he was 
merely perpetrating. a bad practieal joke. 
He himself has offered nə explanatior. 
The only possible inferense, therefore, is 
that he was acting in furtheranes of his 
desire to seoure the person of this woman, 
and this, in the cirenmstanees, he eould 
only do by judicial proseedings. We ean 
only eonelude, therefore, that his intention 
. was to use thia dosument and the false 
statemente therein in judisial prosesdings 
and thereby mislead the Judge. : 

We, therefore, find: him guilty of the 
offenee of fabrisating false evidense, punish- 
able under sestion 193 of the Indian Penal 
Oode. 

He із also, in our opinion, guilty under 
sestion 423 of the Indian Penal Code. The 
statements in the doeument relating to the 
sonsideration for the transfer are false, and 
the only question then is whether the 
aeensed in making the dosument was asting 
fraudulently. Here the sontention advanesd 
on behalf at the acsused is that the words 
^ “fraudulently” aud “to defraud” 
sonnote deprivation of property, ani the 
deseption of the person sd deprived. We 
are unable to sonfine the words in question 
to this reatrigted meaning. Weare not of 
opinion that deprivation of property, aetual 
or intended, is an essential ingredient in 
fraud, or the intention to defraud, and we 
are farther of opinion that it is not 
essential that the persan deseivad or to be 
deseived and the person injured: or intended 
to ba injured should be one and the same. 
In the present саве we have already found 
an intention to:deseive and mislead. The 
farther intention to eause injury to the 
woman and her true husband, and to support 
nesused's own false elaim to that status is 
elearly to be dedueed from the faets, The 
language of the sestion (seption 423) is thug 
satisfied, and we find: the aesused guilty of 
the offense punishable thereunder, We, 
therefore, restore the order ‘of the First 
Court and  sentenee the sesused under 
sash section to nine months’ rigorous im. 


prisonment: the two Sentenees to run воп: 
eurrentlLy. 
Ј, Р. Order accordingly. 
* 
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ВОМВАҮ HIGH COURT. 
ORIŅINAL ‘ReFeRence No, 59 or 1925. 
. danuary 19, 1922. 

Present ers Norman Maeleod, KT., 
Chief Justice, and Mr. Justiee Coyajee. 
KEMPEROR—Psosnosror 
versus 
RAMOHANDRA кчы DESHMUKH 

—Aco 
Oriminal Procedure Code. p yit У of 1898), s. b45— 
Oompensation, when awardable, 


Accused dishonestly induced the complainant to 
part with her ornaments, and these he plodged with 
D. He was convicted under section 420 of the 
Penal Code and sentenced to imprisonment and 
fine, and the Magistrate directed that out of the 
fine, a sum should be paid to D,as compensation 
under section 545 of the Criminal Procedure Code: 

Held, that the order under section 545 could not 
be sustained, as under it compensation is only 
awardable to a person for the injury caused by the 
offence committed, and that as the offence committed 
in this case war cheating, noinjury waa caused to D. 
thereby. 

Oriminal reference made by the Distriet 
Magistrate ‘of Aliviednagar. 

JUDGMENT,—The авепвей was eonvieted 

of an offenes punishable under seetion 420, 
Indian Penal Code, and senteneed by the 
Magistrate to four months’ rigorous imprison- 
ment and a fine of Rs. 102. The aeeused 
had dishonestly indused the eomplainant 
to part with ber ornaments, and these 
were pledged with а. person eallei Dali- 
ehand. The Magistrate direeted that out 
of the fine, if resovered, Rs. 35 should 
be paid as sompensation to Dalishand 
under seetion 545, Oriminal Prosedure 
Code. Bat that sestion only enables the 
Magistrate: to direst that the whole or any 
part of the. fine, if resovered, should be 
applied in eompensation for the injury 
saused by the offenes sommitted. The 
offense sommitted was heating, and no 
injury was eaused to Dalishand by the 
eheating. We think,*theref»re, that the 
District Magistrate was right in" asking 
thia Court to revise the orfler passed by 
the Trying. Magistrate under sestion 545, 
Oriminal Prosedare Oode, and tha order 
must bə sst asile, and if any sompensation 
has been paid to Dalishend, it must ba 
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„ OALOUTTA HIGH COURT. 
OiiMINAL ÁPPrAU No, 457 or 1921, 
— : September 28, 1921. 
Presesi :— Mr. Justiee Newbould and 
' ' Mr, Justiee Ghose. 
HARI CHARAN DAS AXD oTs4xRS— 
ү - . АР RLLANTS 
| 7 versus 
‚ EMPEROR—Responpents. 
Trial by jury—Charge—Misdirection—Discrepancies, 
and contradictions in evidence, how to be dealt with in 
charge —Duty of Judges... * ` 


In determining whether there has been mis. 
direction to a jury, the charge must be judged as a 
whole, and it must be seen whether the case for 
both sides has been fairly put, so that the jury 
understood what they had to decide and come to, 
a right decision. . [p. 998,-col,-2.] 


А ` 


In dealing with discrepancies and contradictions 
in Ње statements of prosecution witnesses in his | 
charge, the Judge should draw attention to the 
more essential items, and. the strongest argument 
advanced by the defence ; merely referring the jury ; 
to the speech of the Pleader for the defence is not 
sufficient. [p. 999, col. 1.] | | 

riminal appeal against an order of the 
Additioial Sessions “Judge, Sylhet, dated 
thé 14th'July 1921, 


Babus Dasaraihi Sanyal and Hamendra 
Kumar Das, for thé Appellants.. 

Mr, Orr, for the Orown. 

- JUDGMENT,—The appellants have been 
eonvieted of rioting and renteneed under 
sestion: 147 of tbe Indian Penal Code to 
two years’ rigorous imprisonment each. 
There ean be no doubt that on the 23rd of 
November last a serious fight took place 
between the appellants on one side and the 
prineipal proseeution witnesees in this ease 
on the other. Men of-both parties were 
separately sent up for trial on ehargea of 
rioting and other offences. The trial of 
some men of the complainant’s party resulted 
in their acquittal and the trial of seven men 
of the appellant’s party resulted in the 
“acquittal of one of the seven. ang the воп. 
viotion of the thers as gtated above. 

From the portjons of the evidence that 
have: been read to us there seems to be very 
little doubt that what really happened was 
a mutual fight between the two parties, very 
probably-pre arranged. But in reporting the 
matter to -tbe Police both parties tried to 
make opt a ease of pure aggression by the 
other Side. Assording to the a&eensed, the 
* geourrense took plaee at or near what is 
a а е 
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deceribed ав Atkayari plot and the aetual 
beating ia said to have taken plage at a. 
point marked ‘A’ in the Polise map Exhitit 
8. Assording to the prosseution, the oeeur: 
renee took plase at a spot marked "a" in the: 
map about halfa mile to the east of tbe 
other plot. Every thing seems to point to, 
the real oseurrense having taken plase at. 
neither of these plases., The jury, however,, 
have expressly found that the oecurrense, 
took place at the spot where the prosesution 
witnesses say it did. 16 ia eontended and we. 
think fairly eontended that in soming to, 
this conelusion the jury were not properly 
direated by the learned Soasions Jadge.. 
Soveral points in favour of the ease for the, 
appellants have been put to us by the learned , 
Pleader who has appeared before, us for them, 
But we do not propose to deal with these, 
points seriatim. In judging the eharge to, 
the jury one sannot say that there has been, 
misdirestion besause every point in favour of 
the assused has not. been put to the jury.. 
The eharge must be judged as a whole, 
and one must see whether judging itas в 
whole, the ease for the two sides had been 
fairly put so that the jury ean understand . 
what they have to deside and eome to a right 
eonelusion. What we: find in the present. 
eharge is that it was never suggested to the 
jury that both the ease for the proseention . 
and the ease for the defense might be false., 
To exemplify this we may (ате one of. 
the several points urged. In his saomments 
on the evidenee of the investigating Poliea. 
Offiter, the learned Judge remarks “He (the 
investigating Police Officer) did not ses any 
marks of struggle eto., on avy of the spots 
where the ossurrense is losated by either, 
side and in their visinity.” In the first 
place there is a positive misdireetion ia saying 
that the investigating Offiesr found no marks 
of struggle in the vieinity of the plaes of 
oesurrense as pointed out by the appellants. 
Both the map and his evidenee show that 
marks were found in plots marked il and 
IH whieh are very near to the plot marked 
“a.” What we think is more serious in this, 
eonnestion is that the evidenss of the inves- 
tigating Officer that he found marks of 
osourrense at other places than those alleged, 
by the two parties, plota 'A' and ‘8’, was 
not put to the jury. One sannot but ethink 
that if this view of the ease had been pnt 
to the jury it was very unliksly that they 
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would. have eome {о the finding that the 
place of ossurrenee was.that deseribed by 
tbe prosesution. There are several other 
matters whish make it extremely improbable 
that that part of the proresution story is 
trie. Some of theso have been put to the 
jury. in the sharge, Bat they have been 
put more from the point of view that the jury 
had to sonsider whether the plase of ossur- 
renee wasat a” or’ A’ and not from the point 
of view whether the prosesution had susseeded 
in proving the place of овеоггепве at ‘a’ and 
not any where else. : 

Also we cannot entirely approve of the 
rhanüer in whish the learned Sessions Judge 
has dealt with the diserepeneies and toa- 
tradistiona in the statements of the proresu- 
tion witnesses in his charge. He referred 
the jury to the speech of the learned Pleader 
for the defense, It is not neeessary for him 
to repeat every thing that has been said in 
suet’ а speeeh. Bat he ought to have drawn 
the attention of the jury to the more essential 
items and the strongest argument that had 
been advaneed for the defense. A mere 
referense to the argumonts of the Pleaders 
was insuffisient, • 

“Taking the charge as а whole we are not 

satisfied that the issue before the jury was 
properly understood by them, Taking this 
view'we aannot uphold the eonvistion and 
we do not think, having regard to all the 
eireumstanees of the ease, that ary ureful 
end would be served by ordering а re-trial. 
We accordingly allow this appeal and set 
aside the eonvietion of the appellants and 
direet that their bail-bonds be diseharged. 

W, С. A. | 

Appeal allowei: Oonviciton set aside, 


SIND JUDICIAL COMMISSIONER'S 
COURT. 

Orrminat Report No, 183 or 1919, 
February 16, 1920. 
Fresent!:--Mr, Faweett, J. O., and Мг. Kemp, 

“ct А. Ј. O. | 
, EMPEROR-— Prost сотов 
versus 
JANU FAKIR—A ocusep. 
Bombay District Municipal Act (П of 1901), 5.90 — 
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“Any building," meaning of-—Oriminal Procedure Code 
(Act V of 1898), s. 439 (5) —~Acquittal — Revisiog at the 
inetance of Local Government, 

The words “any building” in section 96 of the 
Bombay DistrictMunicipal Act are wide enough to 
cover a building in a private Mahla and permission o 
the Municipality is necessary to build any building 
within the Mahla. (p 999, col. 2.) І 

A High Court is prohibited by section 439 (5) of 
the Criminal Procedure Code from entertaining 
proceedings in а case of acquittal by way of 
revision at the instance of the Local Government 
asthe latter can appeal from the acquittal under 
section 417 of the said Code. [р. 1000, col. 1.] 

Report by the Distriet Magistrate, Hyder. 
abed.. ] 

Mr, O. M. Lobo, First Assistant Pablie 
Proseesutor for Sind, for the Crown, 

JUDGMENT.—In the ease under 
eonsideration the assused admittedly erested 
three walls. in the Munisipal - limits of 
Tando Allabyar without the permission of 
the Munieipality and was proaesuted by the. 
Munisipality: under sestion 96 of the Muni- 
eipal Aot „III of 1901 for having done 
so. His defense was that the walls had, 
been ereated not on Munisipal ground but 
in a private "Mahlg", and that the permis- 
sion of the: Manisipality was not, therefore, 
required, The Beneh Magistrates of Tando: 
Allabyar heve assepted this sontention and 
acquitted the aesused, The Distriet Magis- 
trate of Hyderabad bas referred the sase 
to us with a recommendation, that the 
aequitial be, set aside and are trial ordered 
under seetion 439 of the Oriminal Procedure 
Ccde. | 

16 is quite slear that the sequittal wae 
erroneous, for, as held in K hushalias Moolchand 
v. Emperor (1), the words "any building” 
ia sestion 96 are wide enough to sover a 
bnildiog in a privata Mahla, and the plea 
set up and aeeepted by the Magistrate 
affords no valid defense to the proseeution, 
But we do rot think that we shoald interfere 
in this ease. The Assistant Publie Prosesutor 
has drawn, our attention to ihe @ase of 
Emperor v. Tirtthdas Kewalram (2), in whieh 
it was held that this Oourt has jurisdietion 
to interfere with an aequittal under sestion | 
439, Oriminal Prosedure Code, but that this 
revisional jurisdietion should only be exereised 
sparingly, and generally only in cases where 
there. ів an error of law and .prceedure 


ә 
(1 45 Ind. Cas. 846; 11 8. L. R. 90; 19 Cr. 1, 7,330, 
(2) 17 Ind. Cas, 478, 6 8. L. Bi 120; 18 Cr. L, Ј,. 
711. Е ИЕ" 
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patent on the fase of the judgment. This, 
no doubt,is & desision in his favour; but, 
without evtering into the question whether 
sub-section. “(4)>0f seetion 439 offers a bar to 
oor” intetférense, ' we think that sueh inter- 
ferense, is elearly opposed to the provisions 
of sub.seation :(5) of that sestion, The 
Distriet Magistrate. moves us as an agent 
of Goyernment and Government eould have 
appealed from the aeensed's aequittal under 
seetion 417, Criminal Prosedura Code. Thus 
in Emperor v. Kalekhan Sardarkhan (3) the 
Court imposed'a fine inan appeal from an 
aequittal under seation 96 of this same Ast. 
Ав по sush appeal has been brought, sub. 
sestion (5) prohibits us. from entertaining 
proceédings by way of revision at the 
instanee of ithe Loeal Government, and we 
eannot in a matter of this kind differentiate 
the District Magistrate from the Losal 
Government, 
: We, therefore, refuse to interfere, and 
direst the resord and the proeeedings to be 
returned, 

LPRENH 

Interference declined. 

(8) im Гы. 1050; 12 Bom, L. R. 1060; 35 B. 

286; 12 Cr. 1.4.1. 


OALOUTTA HIGH COURT. 
Osmina APPEALS ‘Nos. 358 awp 363 or 1921, 
September 21, 1921, 

Present :— Mr. Justice Newbould ard 
Mr. Juatiee Ghose. 

AINUDDI CHOWKIDAR anp OTHERS— 
Acousep—zA PPELLaXTS 
cereus 
" EMPEROR- БевроярЕн?, 

Trial by jury—Charges ef rioting and murder— 


Deceased already suffering from infirmity—Charge to 
jury—Duty of Judge— Misdirection, 


Where in a trial by jury upon charges-of rioting 
armed with deadly "weapons, and murder, it appears 
that the- person whose death was caused was 
suffering from a disease which accelerated his 
death, and the injuries described in the medical 
evidencd were in-themselves not apparently sufi- 
cient to ause immediate death, it is the duty of 


the judge im his ще! to the jury, to place - these 
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facts before them, and to ask them whether es 
are satisfied that the accused, when attacking the 
deceased, knew or had reason to believe that the 
injuries caused were likely to cause death and 
whether it could be inferred that death was intend. 
ed to be caused, An omission on the part of the. 
Tudge to do this, amounts to a misdirection to the, ` 
jury. [p. 1006, col, 1.] 

Appeal against the orders of the бона. 
Additional Sessions Judge, Bakarganj, dated. 
the 4th May 1921. : 

Babus Dasarathi Sanyal, Manmatha Nath. 
Muterjee and Aswini Kumar Qupta, for the 
Appellants, 

Mr. Orr, for the бесин, 


` JUDGMENT.— The appellants in these: 
аавев were tried before the Seeond Additional 
Sessions Judge of Buekergunge and a jury: 
and the jury unanimously found them guilty - 
on all the sharges found against them. АП, 
the aesused were sharged with rioting armed - 
with deadly weapons and also with being. 
guilty of murder in вопведпепее of one. 
Nebaluddi having been murdered in proseeu- 
tion of the sommon obieet of the unlawfal 


assembly, Four of the aesused were alao 
sonvieted of murder after bringing . 
into operation the provisions of seation 


84, Indian Penal Code. All the aesusgd 
have been senteneed to transportation, for. 


. life and further gentenees have been passed. 


of three years’ rigorous imprisonment esoh, 
under sestion 14%, Indian Penal Code, the 
mentenees fo run eoneurrently. The appel. 
lant Kabiruddin has further been sonvieted, 
of an individual ast of eausing hurt with a 
dangerous weapon and senteneed to three 
years’ rigorous imprisonment under seetion 
324—this sentenee also to гоп eoneurrently 
with the sentenee of transportation for life. 
An objestion has been taken to the fram- 
ing of the ebarges of murder; but we sce 
no reason why in the present ease the 
persons alleged to have taken a more im- 
mediate part in the eansing of the death of 
the deeeased shotld not be eharged under 
sestion 302 read with gestion 34, Indian 
Penal Code, and also sharged with ` others 
with sonstruetive murder under the provi. 
sions of seotion 149, nor ean we nseépt the 
sontention that, on the fasts alleged and 
found, seetion 34 is not applieable to the ease’ 
of the appellants who have been aénvieted 
under sestion 302 read with that gestion. 
But we are of the. opinion that there has 
been & serious misdireation in putting . the 
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medieal evidense before ths jury.  Aosord. 
ing to the medisal evidense, Nehaluddi, the 
person found to have been mardered, had 
four injuries on his person, three wouada 
in his head sealp deep and a deep eut wouad 
on his side. It was also found that the 
membranes of tha brain ware desply em- 
gested and soverai with a thisk layer of so- 
agulated lymph. In the opinion of the 
Civil Surgeon who held the post mortem 
examination, death was due to shosk вой 
hemorrhage resulting from the iojuries 
just mentioned and probably aoseleratei 
by the eondition noted in the membrane of 
the brain whieh appeared to ba vf old stand. 
iog. In putting the medieal evidense to 
the jury, the learned Sessions Judge sorrest- 
ly put to them explanation of ssetion. 299, 
Indian Penal Code, whieh provides thata 
peraon who eauses bodily injury to another 
who is labouring under a disorder, disease 
or bodily infirmity and thereby asselerates 
the death of that other shall bs desmed to 
havé'eaused his death. Bat what he omitted 
to do was to point ont that, if а person was 
suffering from an injury whieh  wouli 
render injuries w3ish woald not hava a fatal 
effeet to one ordinary man, fatal to that 
person, it does not nesessarily follow, as it 
would in the ease of a healthy man, that the 
person i: Я sting those injuries knew it to be 
likely that death would be eaused thereby. 
The fact that the deezased was suffering from 
a disease whieh aeselerated his death and also 
the fast that thei injuries described in the medi- 
eal'evidenee are in themselves not apparently 
suffsient to cause immediate death 
should havs been pointed ont to the jury 
and they should haye been asked whether 
they were satisfied that the assussd when 
attasking Nehaluddi kaew or had reason to 
believe that the injuries they eaused to him 
ware likely to eause death and whether it 
sould bs inferred that they intended to eause 
death, It may be that the view of the jury 
was that whena number of persons armed 
with spears did attask a person, they intend- 
ed to eausa his death aud that the fast that 


he died a little sooner owing to unknown . 


infirmities did not affest the ease. But it 
may alip be that, had the benring of the 
medisal'evidenss on the intention of the 
assused heen properly put to the jury, they 
would not have been able to eome to the 
deeision they did that By sansing the death 
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of Nehaluddi the' offense of murder was 
committed. Taking this view, wa must hold’ 
that there has baen a misdireation and that, 
that misdireation has in effest eaused a mis. 
sarriage of  justise, Bat having regard 
to the fast that the accused have also been 
convicted and sentensed for the offenes of 
rioting armed with deajly weapons whieh 
seonvietion is, in no way, nffested by thia 
misdirestion, we do not think it nesessary 
to order a re-trial, We also think that; hav. 
ing regard to the youth of the appellant, 
Hayyst Ali, who is reeorded to be 14 
years of age, the sentenea on him may 
bs sonsiderably redused. We aesordingly 
allow these appaals to this extent: the con. 
vietions of the appellants under sestion 302 
read with sestion 149, Indian Penal Code, are 
set aside and _glso the sonvistions of the toar 
appellants, Ainuddi Chowkidar, Barukhan, 
Shujaddi and Khadan Ali under seation 302 
read with seation 34, Indian Penal Cade, are 
set aside and also the sentenee of transporte. 
tion for life passed under those seotions, 
We affirm the eonvistions of the appellants 
under sestion 148, Indian Panal Oode, and 
also: the aonvietion of Khabiruddin under 
sestian 324, Indian Panal Oode, and uphold 
the sentences passed on them under these 
seetions, exsopt in the ваза of the acsused 
Hayyat Ali. We redues the sentenes passed 
on this acaused, Hayyat Ali, to one year’s rigor- 
ous. imprisonment. 
W. 0. А. 
Sent-nces modifie in some cases. 
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NAGPUR TES COMMISS3IÍONER/S 
OURT, 
Carminan Revision No. 22 or 1922. 
April 1, 1922, 
Present :— Mre. Hallifax, А J. C. 
DOMAmAÁSiNG —Арр'с\кт 
versus 


EMPEROR —Nona-APPLiG iNT, 
Criminal Procedure Code (Act V of 1898), з. 45 
—Budden and suspicious death--Duty of Mukaddam a 
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and Kolwar to report deaths— Failure —Offence— Death 
reaultingnot fairly soon after cause, whether reportable 
— False defence, whether indication of guilt —Mens rea 
—Ingredient of offence under 8. 45—Technical offence 
—Duty of Magistrate— Measure of punishment. , . 


i ЎЎ об А 
, Under section 45 of the Criminal Procedure Code 
every Mukaddam and Kotwar is bound to communi- 
сафе forthwith to the nearest Station House Officer 
or Magistrate the occurrence in and near the village 
of any sudden or unnatural death or any death 
under any suspicious circumstances. "p, 1002, col 2.3 
However unnatural, in the ordinary sense of the 
word, the-oause of-a death might be, it would not 
come within the meaning of the word ‘unnatural’ as 
used in section 45 of the Criminal Procedure Code 
80 as to require to be reported immediately unless it 
occurred fairly soon after the cause. [р 1002, col. 2.] 
The guilt of ап accused should not be inferred 
from ‘the. mission by the accused of an 
available true and complete defence and substitution 
for it of unsustainable falsehoods. Itis the duty 
of w Magistrate to find out whether an accused per- 
son is guilty or innocent, nob merely to decide 
whether the pleas he chooses to put forward are 
sound or; not. Гр. 1003, col, 1.] | 
Intention necessarily implies a mens rea, acon- 
sciousness of doing wrong A Mukkaddam or Kotwar 
cannot be convicted under section 45 of the Oriminal 
Procedure Code for an omission to make a report 
of a sudden accident or suspicious death if he 
honestly believes that there was no necessity for him 
to make the report and the view held by himis a 
reasonable view [p. 1003, col. !.] 
: A nominal penalty of a pie only need be imposed 
if the accused is guilty of nothing more than a 
slizht ‘error of judgment which had no harmful 
consequences whatsoever if іп such a case the res- 
ponsible authorities choose-to prosecute and the 
Magistrate is bound to convict when the offence is 
proved. [p. 100°, col. 2.] 

Revision against an order of the  Distriat 
Magistrate, Raipur, dated the 17th November 
1921, in'Üriminal Appeal No 14) of 1921, 

Mr, J. О. Ghosh, for the Applieant, 

Mr. S. В. Pandit, for the Crown. 


" y 

ORDER.—Domar Singh Kurmi,the ap- 
plieant for revision, is the Mukaddam of the 
village of Jarur*in the Raipur  Distriet. 
He has „been eonvisted,of an offenes punish- 
able undgr sestion 175 of the Indian Penal 
Oode, .of intenjionallg omitting *to give 
notise to the Poliee of*a& death in his 
village whieh he was legally bound to give. 
Jodhan Panka, Sirdar Chamar and Bahorik 
Panka, ell Kotwars of the same village, 
were sonvisted Along with him. The 
Mokaddam was fined Rs. 20 and cash 
Kotwar was’ fined Rs. 10. The Mukaddam 
alone. appealed to the Distrist Magistrate, 
who dismissed. his..appeal. and.he has now 
applied to this Court for revision. On hia 
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petition a Rule was isined to the Distriot 
Magistrate to show cause why the convialions 
of all, four assased shoald not ba set 
aside, | . . 
The sireumstaness ara these. · Оз the 
llth of April 1921 one Talaram, Brahman | 
of Jarur, fell from a tree. He died, 
apparently from the effaets of the fall, at 
2 р, и, on tke 13:h of April. The Mukaddam 
thought no spesial report of the .death. 
wai -nesessary, as there was nothing sodden. 
or suspicious about it, and the body was 
barnt in the usujil saursa on the same day. 
Oa the l4:h of April, ‘probably in. the 
forenoon, though this is not slear пог is 
it of,any particalar aonseq3enss, the Sab. 
Tospestor in sharga of the Station House 
visited the village in the sourse of one of 
his usual rounds and was told all about 
the death. Hs was apparently.'of opinion 
that the death ought to hava bean reported. 
before the body was -burnt and that‘ the 
raport made to him after that sonld .not 
be вфій to have ban made “ forthwith.” 
In this the two Conrts appear to have: 
agresd with him, - With the. expediensy 
of prosecution in snéb a oase [ am, of sourse, 
not sonserned, but 1 venture to say that, 


. £o my not very long and somswhat ont-of-. 


бабе experiense as а Distriet Offiser, sueh 
a prosecution appeirs likely to disoourags 
rather than to stimulate reporting. 2 
Under  seetion 45 of the. Criminal 
Prosédure Code, every Mukaddam . and 
Kotwar is bound to sommunisate forthwi:h 
to ‘the nearest S‘ation House Offier .. or: 
Magistrate the ossurranse in or near the 
villaga "of any sudden or unnatural death. 
or of any death under suspiéious ocireum.. 
stangas.” Now there was nothing suspisious : 
&bout this death, nor was it’ sudden. In 
the mémorandum submitted by the District. 
Magistrate it is suggested that it was both - 
sudden'and unnatural. Ваё I prefer the. 
view taken by the learned Diatriet Magistrate 
himself in the appeal and by the Magis.: 
trate who tried the өзвз, that it was: 
unnatural but not sudden. It seems to me 
that, however unnatural, in the ordinary sense 
of the:word, the eause of a death might be, 
it would not соте within the meaning ef. the: 
word ‘annatural’as used in sestion 45 of ће. 
Oriminal Prosedura Oode во as to retjuire 
to be repor'ed immediately unless it oa.» 
surred fairly soon after the cause, If, for 
e 
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instanee, Tularam had lingered for several 
weeks after his fall and had then died, 
solely from the effests of the fall, that 
would surely not have been regarded as & 
death whieh had to be reported forthwith, 
though it would be just as unnatural as 
' if Tularam had died within a few minutes 
of his fall, or had been killed by it ir- 
stantaneously. The length of the period 
. between the cause and the effest whish 
obviates the neoassity for an immediate 
‘report must be largely a matter of opinion, 
and the opinion that а pariod of two days 
was suffisient for this purposein this parti- 
eular sase may be wrong, batit is by no 
means unreasonable. Indesd, Lam insliaed 
ёо. hold it myself. 

. Now, falsehoods in a defense do not 
in 618 country even tend to indisate the 
guilt of the assused, as the learned Distrist 
Magistrate has anggested in his memoran- 
dum. .Even the entire omission of an 
available true and somplete defense and the 
substitution for it of unsuatainable falsehoods 
are во olosely in assordanca with the oommon, 
indaed almost universa),, вопгзе of human 
eonduet that we oannoteinfer from sucha 
defense that the guilt of the acsased is 
likely. Bat the true de'ense has not baen 
entirely omitted here, though it is not pat 
forward very clearly. in any базе, it is 
the duty of a Magistrate to find out whe- 
ther an tossed person is guilty or innogent, 
not merely to deside whether the pleas he 
shooees to pot forward are sound or not, 
Now, it is olear from tke evidences that 
the Mukaddam thought that there was no 
nesessity for an immediate report of . Tala- 
ram's death, beeause he lived for two days 
after the aesident, ard it was, for that 
raason that he sent no report. The Kotware, 
of source, did not make a report besause 
the Mokaddam told them ít was not neses- 
sary. This cannot possibly be eslled an 
intentional failure to report. Intention nesez- 
sarily implies à mens rez, а sonseiousness cf 
doing wrong. The Mukaddam held the 
perfeetly reasonable view, whieh, as Ihave 
said , before, I am even inclined to think was 
the rightview that thera was no nosessity 
for an immediate report, 

Bat “even if it be granted that the 
failara to report did aome within the terms 
of „sestian 176 of tbe Indian Penal Code and 
was a punishable offense, {16 was surely, in 


these eirenmstanses, one in whieh ro more 
than а nominal penalty should bave been 
imposed. If the tesponsibla acthorities 
ehoose to prosecute, and an offeree ів proved, 
the Magistrate is bound to eonviet, but he 
need not impore any heavier penalty than a 


' fine of one pie, The Mukaddam war, in ару 


eate, guilty of nothing more than a very slight 
errcr of judgment which bsd no harmful 
eorsequenecs whatsoever, and the Kotwars 
were guilty of aeeepting bia slightly wrong 
interpretation of tke roles on the subjest 
of the immediate repcrting cf deathe, But 
Ihave held that they ғге not guilty of éven 
а teshnieal cffenee, 43] the fcur conviotions 
are, therefore, set aside and the amounts of 
the fines, whioh have presumably teen paid 
will ke refunded, : 

G, P, D Convictions set aside, 
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ОАТООТТА HIGH COURT. 

ORIMINAL GOVERNMENT ÀPPEAL 
No, 1 cr 1921. 

CRIMINAL Revision Carzs Nos, 146 Авр 
147 or 1921, 
May 3, 1921. 
Fre:eni :— Mr. Justise Tennon and 
Mr, Justise Gho:e, 
In ApPPE:L No, 1 of 1 2!, 

‚Тнв SUPERINTENDENT awp REMEM. 
BAANCER cr LEGAL AFFAIRS— 
А PPELLAXT 
tersus 
BARODA KANTA „хр orgers— 
RESPOR DENTS. 

Ix No. 146 or 1691 
NITYANANDA DAS—A courgb— 

PETITIONER 
Ix No. 147 cr 1921 
SARAT CHANDRA GHOSH—Accozep— 
PETITIONER 


" А versus 
MANORANJAN MAJUMDAR— 
; с Cond pagina Opposite Pari Y. 
Penal Code (Act XLV of 1869), s. 225B—Ress 
lo execution of Civil Court warrant, THE INC 


Jt is not necessary that a Bailiff executing a Civil 
Court warrant should inthe first instance show the 
warrant. liis sufficient that be should ‘apprise the 
person to be arrested of the contents of the warrant 
and show it if desired and resistance to execution 
is not justified merely because the Вай fails to 
ay, the warrant in the firat. instance, [pt 1604, colpe 
p } 
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i Ix Arrear Мо, 1 or 1921. 


Mr, B. L. Mitter, Stending Counsel, and 
Babu Narendra Kumar Bose, for the Orown. | 

Babu Atulya Oharan Pose, for tbe Re- 
spondents Nos. 1 and 2. 

Babus Dasarathi Sanyal and Taral eswar 
Pal Ohotédhury, for Respondent No. 3. 

Ix Osrutwan Rev.ston No, 146 or 1921. 

Babu Narendra Kumar Bose, for the Peti- 
tioner, | 

Babu Aiulya Oharan Bote, for the Opposite 
Party. . 

In Onrminat Revision No, 147 or 1921, 

Babus Manmatha Nath Mcoker‘ee and 
Satindra Nath Mukherjee, for the retitioner. 

Babu Atulya Charan Bose, for the Opposite 
Party, | 

; JUDGMENT, 

OBRIMINAL GOVERNMENT АррРЕА No 1 192] - 

Tawnox, J.—1n this ease one Baroda 
Kanta Majumdar was plased on his trial 
cn а sharge of offering resistanee to his 


lawful apprehension and of. eseaping from. 
offenses punishable under ` 


lawful: .eustody, 
sestion 225 В of the Indian Penal Оойе, 
Two so-aseused, his son Monoranjan snd 


. one Sgmiran, were sharged with reseuing 


Baroda from lawful eustody. All three were 
further eharged with assaulting the peor, 
Nawab Ali, whose duty it was to arrest or 
assist the Bailiff in arresting, Baroda Kanta, 
Somiran was further eharged with ascaulting 
the Bailiff and with removing the peon’s 
badge. The precent appeal is direeted agaist 
the order of asquittal made in the ease of all 
three by the Fourth Presideney Magistrate. 

The asensed Baroda Kanta Majumdar 
owed some Rs, 700 under a Small Cause 
Court deeree obtained against him by one 
tarat Ohandra Ghosb. In exesution of this 
desree & warrant for the arrest of Barada 
Каша was issued. On the morning of the 
13th July, the @eeree-holder, Bailiff Nitya- 
nanda Das and peon, Nawab Ali, proseeded 
to house No, 14, Jagurnath Sur Lane, in which 
Baroda with hig, wife and son ceeupied two 
rooms, in order to exeeute this warrant. That 
the degree holder and his party went to arrest 
Baroda Kanta is not disputed but while the 
prosecution witnesses say that Baroda «ame 
outside, was thére arrested, ressned and 
eseaped, the defenee says that Baroda was 
arrested within спе of his two rooms, there 
struggled and made resistanee, and waa 
,assistc d Фу his son, Manoranjan, in effecting. 
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his escape. It is fnrther said that in this room 
there was a lady, presumably Baroda’s wife. 
The Magistrate has apparently aesepted the 
esco for the defense and, finding that the 
warrant was not shown to Baroda, and, that 
the Bailiff and  deeree holder were not 
entitled to enter the room, holds that Baroda 
was entitled to resist and his son entitled to 
assist him. On these grounds he aequitas 
Baroda and his son. The third asensed ho 
aequits on the ground that he was not pragent. . 
Now it is not nesessary that a Bailiff exeouting 
а Oivil Court warrant should in the first in- 
atance show the warrant, It is sufficient that: 
he should appriae the person to be arrested: 
of the contents of tke warrant and show it if 
desired. [Rajant Kunto Pal v. Empercr. (1) 
and Abdul Rahaman Sahib, In re (2)}, ‘But 
it is quite slear in this ease that the Bailiff was 
armed with the warrant issued, and it is 
farther elear that Baroda well knew the 
purpose of tke deeree-holder and the Bailiff's 
visit. There eould be no reason why the 
Bailiff should seek to withhold or eoneeal 
hie warrant, and we have no doubt on the 
evidense that the warrant was in fast shown.: 

Even if we were “to believe that the 
Bailiff and the dearee-holder followed the 
judgment debtor into the room there was no 
reason why they should not do so. This was 
no sase of breaking open an outer door and 
the room itself was the outer of the two' rooms 
ceeupied by Barcda. Tho presence cf a 
woman therein was not even suggested 
{о ‘any. one of tle proseeution witnesses. 

As to tke alleged assault on the deeree- 
bolder, the peon and the Bailiff, the evidenes 
is sorflieting but what emerges beyond all 
dispute is that Baroda Kanta ' was afrestei 
in exeention of a warrant issued by the Small 
Oause Conrí, made his escape, and was 
assisted in so doing by the son Manoranjan, 
We, therefove, find these two guilty under 
reation 225B, Indian Penal Code, and sentente 
them, Baroda Kanta to pay в fine of Ка, 100, 
in default to undergo rigorous imprisonment 
for six weeks, Manoranjan to pay a fine of 
Rs, 50, in default to undergo rigorous 
impr'sonment. for one week, The evidenee 
leaves some doubt as tothe identity of the third 
aasused, Somiran and, in his саве we, there- 
fore, do not disturb the order of acquittal. 

Ga oig, J.—I agree, : 
(1) 5С W.N:8 


43. КА ° 
(2) 24 Ind, Cas, 175; 1840г, L. 1,439; 1 L, W, 500, . 
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Oximinan Revision Casus Nos, 143 Ф 147 
or 1521, 

TzuNoN, J,— These applisations in revision 
arose out of one and the same eriminal sase, 
It appears that one Sarat Ohandra Ghosh ob- 
tained’a deoree in the Presidensy Small Cause 
Court against one Barada Kanta Majumdar 
and ia exesution for the balanes due 
(some. Rs. 700) took ont а warrant 
for the arrest of the judgment-debtor. 
On the 13th of July about 7 4, M. he, ao- 
eompanied by the Bailiff, one Nityananda Das 
entrusted with the exesution of the warrant, 
proseéded to 14, Jugarnath Sur Lane, the 
ћопве. іп whieh the judgment-debtor oseupied 
two rooms, 

It is not disputed that the Bailiff and the 
deeree-holder did on the day in question’ go: to 
14, Jogarnath Sur Lane, in order to exoeute 
the warrant entrusted to the Bailiff, What 
happened on their arrival is in dispute. The 
somplainant who is the son of the judgment. 
debtor alleges that the desree holder and the 
Bailiff sanght hold of the judgment debtor 
atthe door of his room, and that when the 
judgment-debtor tried to extricate himself, 


they followed him up into the room, in whish | 


-was also the judgment-debtor's wife; when 
the son assisted his father in freeing himself, 
the -Bailif pushed him and knoekpd him 
over, 


The’Trying Magistrate has found that the: 


judgment-debtor’s wife was in faet with him 
in the room, that the Bailiff did not show 
his warrant, that the son did not know thst 
Nityananda was a Bailiff, and was, therefore, 
justified, in seeking to extrieate bis father 
and that the Bailiff was not justified in pushing 
him over. On these findings he has sonvieted 
‘the dearee-holder, Sarat Chandra Ghose, of 
the offense punisbable under sestion 448 and 
the Bailiff, Nityananda, of the offenee 
punishable under seetion 852 of the Indian 
Penal Code. 

We are unable to aesept the sonoelusions 
arrived atby the Trying Magistrate. It is 
not nesessary that a Bailiff exeauting a Civil 


Court warrant should show his warrant in the. 


first instanos. It is sufficient that he should 
врргіве the person soneerned of its eontents 
and thereafter show it,if-desirad. Now it is 


quite clearfrom Baroda ‘Kanta’s statement. 
that he knew both the Bailiff and the deores- - 


holder, and well knew why they sought to 
arrest him. Apart from that, there was no 
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reason why the Bailiff should not display his 
warrant and we do not believe thathe failed 
to do so. The evidense of the son and of his 
father taken together next shows that this 
was no базе of breaking open, or even open- 
ing either outer or inner door, Тһе Bailiff 
and the desree.holder were justified in 
following up the judgment-debtor into his 
room, the outer of the two rooms ossupied 
by him. We are not satisfied that the lady 
‘was in fast present in that room, and no 
objestion to their entry was taken-.on that 
store, The story of his assault on Manoran- 
jan we oan but regard as an embellishment 
or exaggeration, We, therefore, hold that it 
has not been shown that either dearee-holder 
or Bailiff did more than they were entitled to 
do iu exeoeution of the warrant obfained 
by the desree-holder and entrusted to the 
Вз, 

We, therefore, set aside the eonvietion of 
and the sevtonas imposed on eash of-tlie peti» 
tioners and direst that the fine, if paid, be 
now refunded. 

Gaosr, J,—I agree, 


в. к. & N. H, Conviction set aside, 
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ALLAHABAD HIGH COURT. 
OnrwtNAL RerERENCE No, 743 o 1921 
AND 
ОвтмїхА Reviston Nos. 16 дир 17 or 1922, 
February 17, 1922, 

Present :—Mr, Justise Gokul Prasad 
and Mr. Justise Stuart, 

О. DUNN-—APPLIOANT 

versus ° 
EMPEROR — Биврохруйт. 

Criminal Procedure Godee (Act У of 1898), s. 423 
(A)—Eapunging remarks against witnesses y subor. 
dinate Courte—High Court, power q— "Amendment", 
meaning of. • 


A High Court bas no authority to expunge remarks 
from judgments of subordinate Criminal Courts 
which reflect on certain witnesses in cases in which 
the effective orders of the lofer Courts are not 
before the High Court in appeal or im revision, 
[p. 1028, col. 2 ] Ў 

The word “amendment” in seotion 423 (d) of 
the Oriminal Procedure Code means amendfjent of 
an effective order of the Court below, Гр. 1008, col. 2.] . 

s 


e. * 
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Oriminal referense made by the Sessions 
Judge; Benares, > - 

Mr. B, E, O'Üonor; for the Applisants : in 
Revieign. 

Mr. Satya Ohandara Mukerjee, ` 
Appliaant in the Referense. 

Mr. Dalit Mohan Banerjee, (Government 
Advosate), for the Opposite Party. 


i JUDGMENT.. 

. бӨтпьт, J.— We have before us Criminal 
Reference No, 743 of 1921 from tha 
Sessions Judge of Banares and Criminal 
Revisions Nos. 16 and 17 of 1:22. . The 
same point агієев in all :—‘Has tho: High 
Court authority. to expunge from the 
judgments of lower Courts remarks reflsat- 
ing unfavourably upon the credibility or 
the eharaster of witnesses in oases in 
which the effective orders of the Courts 
are not before the High Court either in 
appeal or on revision." -In tha- References 
the station-master of Benares Cantonment 
took exeeption to remarks refleeting upon 
himself made by а Magistrate at Benares 
in a jadgment in а criminal ease, Tn 
that ease. the..aecused persons were 
aequitted, Tho station«master appeared as 
a witness for the defense, The Magistrate, 
while finding that the evidenee did not 
justify a eonvietion, disbelieved the station- 
master in eertain particulars. We have 
it that the learned Sessions Judge 
believed the station-master to be telling 
the truth—a cireumstanee whieh goes far 
to remove the sting of the remarks’ made 
by the Magistrate, Roar e 


for the 


In the, twa applications. int revision, а 
business man and a Vakil gave evidence 
for the. proseeution in а ease ..under 
Bestion 409 of the Indian Penal Code in 
the Gorakhpur Distriet. The Magistrate 
found that no,eharge under section 409 
sould lie on -the faeta, and dismissed the 
sage aoquitting the mesused ‘persons. Не 
sommenfed severely ‘upon the two applicants 
holding that they bad геп disingenuous 
and acted with malice "while. giving their 
evidence. - We are ‘informed -that 
District Magistrate did not -agree with 
the’ Magistrate who tried the sase проп 
these pojnts and that he desired to appeal 
against the ,aequittal. The authorities. how- 
ever, refused. to spores: i 
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These applications | have been made with 
the intention of removing the remarks 
from the resord to whish the Жура 


'objeat. 


We have first to sonsider whether’ we. 
have вру authority to give the applisants 
the relief which they desire. Our pro-. 
osdure in criminal oases is to be found, 
except in regard to oases brought before 
the High: Court in the exeroise of its 
ordinary origioal eriminal jurisdiction, in. 
the Code'of Oriminal Prosedure | (Aet V: 
of 1828) This is slear from  seetion 29 
of the Letters Patent of this Court.. We 
have, therefore, to examine the Criminal 
Prosedure Code in order to dissover whe» 
ther it gives any authority. 

lt has basn brought to our notice. that 
other High Courts and Ohief Courts and 
Judisial Commissioners’ Courts have ordered 
portions of a resord to be expunged. and 
it is argued that the fast that they: aid 
во affords authority for us to do во, 


We are referred, firat, to the the ‘ease 
of Baroda Nath Bhattacharya v. Ката 
Sheikh (1). There the Registrar of the 


Court was dirested to expnoge from в 
judgment of the Sessions Judga remarks 
whioh -refissted og the Local Government, 
the Distriet Magistrate and the Deputy 
Magistxate. 

In 1911 Twomey, J, of the Lower Burma: 
Chief Court in. the ease of Ma ‘Kya’ v. 
Kin Lat. Qyi (2) held that he: had the 
power to order passages to be expunged 
from a judgment but refused to use it, 

In another ease of the вате Obief Court, 
Emperor v. Thomas Pellako. (3), the Pre- 
siding Judge dirested passages to be ex. 
punged. from a judgment. « 

In Lachchu v. Emperor (4) the Judicial 
Commissioner of Ondh dirested a passage, 
whieh refiscted upon the eonduet of a 
Oonnsel, to be expunged from the judgment. 

16 will bə seen that in none of these 
desisions did the Court direst itself to the 
question as to whether it had any authority 
to pass such an order or whenss it 
derived that authority, The eases ara, 


(1) 20. W, N. cony1 (256) (motes). + 
m 11 Ind. Сав, 1000; 12 Or, L. J. 464; 4 ,Bur. PEN 


E 14 Ind. Cas 613; 5 Bur. L. T. 20; 13 Ox. T J. 362... 
(4) 24 Ind, Cas. 156; 15 Or. L. J, 420; VO. Le J7 14k, 
n 
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however, not on all fours with the oases 
‘before us, There is no appeal before us. 
The sirsuamstanses in the eaces before us 
are different from the ocireumstanses in 
the eases to whieh we have referred, for, 
in thoee eases the Oourts were adjudisating 
on final orders in appeal. We sent for 
the resords to satisfy ourselves as to the 
regularity of the proseedings of the Courts 
in question, We may say in limine that 
the  proseedings were perfectly regular. 
The matters having, however, some before 
us under  sestion 435, we san exercise 
the powers given by sestion 439, 
Those are the powers aonferred on a 
Court of Appeal by sestions 195, 423, 426, 
427 and 428, cr оп a Court by ssotion 338, 
subjeet to sertain  qualifioationr,. one of 
whieh is that a finding of aeqnittal eannot 
be turned into one of sonvistion . under 
saðtion 439, None of these s:otions ean 
be invoked except sestion 423, and we 
have to see whether saction 423 has 
application.  Sestion 423 lays down -in 
respeet of appeals that,“ in an appeal 
from an order of acquittal, the Court 
may reverse that order. It may then take 
ав оп towards further enquiry or towards 
a re-trial or may find the person acquitted 
guilty. and sentences him. It lays down 
tbat in an appeal from a" eonvieljón the 
Oourt may reverse the finding. If the 
finding is reversed, the sentense is neses- 
sarily set aside, Then the Court may 
Boquit or discharge the acsused or direst 
‘his re-trial or eommit him for trial It 
may uphold the finding. In the latter 
ease, there remains the sentenoe. When 
the finding is upheld, the &entenee may 
be altered. The finding may be altered, 
If that is the «ase, the sentenea may be 
maintained or altered, and if the finding 
be upheld, the nature of the sentenee may be 
altered but the alteration must not result 
in an enhaneement. The aeetion proeeeds 
` to lay down that in an appeal from any other 
order the Court may alter or reverse sush 
order. This exhausts sub-seations (a), (b) 
and (c), They have elearly no bearing 
upon the present matters. Then follows 
the sub.sestion (d), “Ihe Court may make 
any amendment or any. sonsequential ог 
incidenta] order that may be just or proper,” 
The matura of aonsequential or insidental 
orders under this sub-sestion was dissuesed 
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фу а Fall Bench of the Oaleutta High 
Court in Мем Singh v. Mangal Khanla (5). 
That Fall Banch considered that the only 
sonsequential or ineidental orders ewithin 
the purview of the provision were orders 
whish follow as а matter of sourse, being 
the nesessary somplements to the main 
order passed, withont whieh the latter 
would be insomplete or ineffective (aneh as 
dirastions as to the refund of fines realised 
from aoquitted appellants, or оп the 
reversal of aequittals as to the restoration 
of sompensation paid under seetion 250) 
for which no separate authority is needed, 
and (not?) orders whioh though aneillary in 
character require more than the support 
of a Oriminal Oourt’s inherent jurisdiction 
and could not be passsd without express 
authority. We agree generally with the 
view taken in the Calentta decision, and, 
on that view, the order whisk wa are 
asked tə pass is not а oeonsequéntial or 
insidental order, 1% eannot be said on this 
interpretation that the expunging of remarks 
from the resord whieh reflos? оп  aertain 
witnesses is a consequential or insidental 
order. Such expunotion would, in no sense, 
be sonsequent on or incident to the effective 
order of the Court below, whish in these 
eases is sontained in the finding of acquittal, 
It remains to be sonsidered whether, if 
we do what we are asked to do, we ввп 
briog our action within the вворе of опг 
authority by regarding sueh an alteration 
as an amendment whieh may be just or 
proper. It bas been argued strenuously 
before us (we have had the advantage 
of hearing the arguments of two of the 
most experiensed Counsel at the Bar) that 
ihe word ‘amendment’ as used in: this 
Bub seetión sonfers & vary wide power upon 
the Court and that we san without seruple 
sonsider the provision, whieh allows us to 
make any amendment, that «пау be just ог 
proper authority for expunging the remarks, 
to whieh exception "is, taken. We are 
unable to gssept that view. Wa oan read 
the word ‘amendment’ only tf'mean in this 
seonneation ameniment of ап effsetiva order 
of the Court below. Here the effastive 
order is the order of acquittal. It is 
impossible for us to amend that on thase 


(5) 12 Ind. Cas. 237; 39 C. 157; 14 C. Lig. m 1G 
С, W. N, 10; 12 Or. L, J. 529, 
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applications. We are debarred from inter. 


fering in any way with the effestive order, 
for the reason that we are not asked to 
question the ‘asquittals, Thus there is 
nothing which we ean amend in the 
effective orders. In support of the view 
which we take to the effest that the word 
‘amendment’ ‘means amendment of ап 
effeetive order, we refer to a desision of a 
Benoh of this Court, Ram Piyari v. Emperor 
(6), where а woman was eonvieted under 
sestion 325 of the Indian Penal Code and 
sentenced toa month's imprisonment. The 
matter eame before the Additional Sessions 
Judge in revision. The parties then applied 
to eompound the ease. The ease oould not 
be sompounded under sestion 345 (5) of the 
Uode of Oriminal Prosedure, but wken the 
matter same up to the High Court, it was 
held that the High Oourt had authority 
under seetion 423 (d), Oriminel Prosedure 
Code, to amend the order of sonvistion by 
substituting for it an order that the offense 
ghould be sompromised. Suoh an order, it 
is to be noted, does not have the effeet of 
an aequittal, There is no provision in sub. 
sestions, (а), (b) and (c) for 'eonverting an 
prder ofgonviotion into an order permitting, 
a compromise. Sub sestion (d) elearly 
sovered the ease and gave authority for 


 f$he.astion-taken by way of amendment. 


The amendment was an amendment of the 
effective order of the Court below. Sitnilar- 
ly in Abadi Ведат v. Ali Husen (7), а 
Beneh of this Oourt altered an order of 
the Sessions Judge in whieh he had direet- 
ed eertain property to ba handed over to 
the Magistrate as unelaimed property by 
diresting that the: Magistrate’ should dis- 
pose of the property according to law. At 
that time the clause in question had not 
some into existence, but the view taken 


` (6) 5 Ind, Cas, 696; 32 А. 158; 7 A. L, J, 108; 11 
Cx, L. J. 203. К 

* (T) AW. М, (1897) 28. 
a 
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in that applisation was assepted by the 
Bensh in Ram Piyari v. Emperor (6). ° 
There is also а девівіоп of Stanley, O. J. 
in Gopi Nath v. Emperor (8), in whieh he 
upheld an order of the .Sessions Judge 
direeting a greater amount of property to 
be restored to the eomplainant than the 
&mount restored by the Trial Court. He 
acted under the authority of seetion 423 
(d). Не appears to have sonsidered that 
he was making а eonsequential or incidental 
order, but we should have oonsidered that 
he was rather amending an effestive order of 
the Oourt below. 

All these decisions go to support the 
view, whish we should have held ia the 
&bsenee of authority, that the word 'amend- 
ment’ in this eonnestion «ean only mean 
amendment of an effestive order of the 
Oourt below, and that the existenee of the 
provision eannot give us authority to amend 
the judgments of lower Courts by expung:, 
ing passages, whieh do not sommend tliem- 
selves to us, in eases in whioh we have no 
authority to interfere with the effeoetive 
orders passed by the Courts. We are 
unable to find that this Court has any 
authority in sueh ecireumstanees, This view 
was taken by one*of us in Criminal Refer- 
enoe Ohatéara v, Basdeo Sahat desided on 
4th Oetober 1920. Ifit be held that the 
grievances of persons who are unjustly 
eritieised by Courts of law, in eireumstanses 
whieh obviate the effective orders of the 
Oourts soming before superior Oourts in 
appeal or revision are so great as. іа 
require a spesial enactment for their pro- 
testion, the matter is one for the consi. 
deration of the Legislature, but as the law 
stands we are satisfied that we have no 
authority. We, therefore, dismiss these 
applieations. 

J, Р, 

Applications dismissed, . 

(8) зА, L. J. R, 770; А. W. N. (1906) 256; 4 Cr, Ly 
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“Account, ЕТЕ; open айд current,” meaning of 
« — Test of mautuality— Limitation Act (iX of 1908), 
Sch, I, Art. 85, 

An account ourrent is an open or running account 
batween two or more parties, or an account which 
contains items between the parties from which the 
balance due to one of them is or can be ascertained, 
from ‘which it follows that such an account comes 
under ‘the term of open account in so far as itis 
running, ungettled or unclosed. ,Mutual accounts” 
are such as consist of reciprocity of dealings be- 
tween the parties, and do not embrace those having 
items on one side only, though made up of debits 
and credits, 

: The. test of mutuality is that the dealings between 

the parties should be such that the balance is 
sometimes in favour of one party and sometimes 
in favour of the other. An account which consists 
of entries of payments made by one party in reduction 
of a debt to another and of payments made by the 
latter on behalf of the former, is nob a mutual 
account and, also, if the balance is sometimes in 
favour of the debtor but generally in favour of the 
banker the account is not a ши one. 

.' Wheré, therefore, an account does noi indicate 

transactions creating independent obligations on 

both sides but there is sometimes a’ credit in favour 
of the defehdant, and that only for a few days, the 
account із nota mutual account, and in a suit on 

such an account the plaintiff is not entitled to the 
benefit of Article 85 of Schedule I to the Limitation 

. Ack Pat Goran Rar v. Fira JBaRCHAND BAM 
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р MENT REGULATION, 
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Adjou rnment granted by First Court —Powers 
of Second Appellate Court to interfere, 

The-grantiig of an adjournment on an application 
of a defendant for the purpose of enabling him to go 
into the witness-box and of procuring the evidence of 
other witnesses is a matter in the discretion of the 
First Court, and not in that of an Appellate Court, still 
leas in.that of a Court of a Second Appeal. N 
AMOLAKSAO v, MAHIPATRAO — ' 85 
AGdministration-sult — Property 

outside jwrísdiction-—Oourt, jurisdiction of. 

Where in an gdministration-suit itis found that 
some of the properties are situated outside the 
jurisdiction of the Cours of British India, and are 
in the ppssession ofa - : person claiming a share in 
the estate, the Court has no jurisdiotjon to order 
that person to @eliver posgession of the property 
to the administrator to enable him to sell it and 
realize its proper pfice for the benefit of the estate; 
but the Court can direct that.person to account 
for the value of such property before obtaining 
his share of the eetate in the hands of the adminis. 
trator. Ш В AxzsmA Bex v. Guram HUSEIN 
SULEMAN Авоо, 1] L. B. R. 188: 530 
Admissibility of secondary evidence. : 

lf a proper case has not been established for the. 
admiseton of secondary evidence of the contents of a 


partly 
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written document, and objection has been taken to 
the fact that the document has not been produced, it 
is hot permissible to go to other evidence for the 
purpose of indieating what the contents of the 
written document may prove to be if once it were 
examined,’ P © BONTRJI v. Бітамалтн Das, {1922) 
M. W..N: 98; 26 C. W. N. 288; 80 M. L, Т.-182; 20 
À. L. J. 294, 15 L. W., 452; 86 C, L.J. 220; 34 Box. 
L. R. 566 " 140 


Admission in First Court, whether affected 
by denial in Appellate Court. See О, P.Z Laxb 


` Revenue Аст, 8, 92 ‚ 465 
—--——, statement as to, in judgment, В 
The decision of a Court must rest, not проп. 


suspicion but upon legal grounds established by, 
legal • testimony, С Sarat ОнАковА MAITI V; 
ВівнАватІ Dest, 34 C, L. J, 202 - 433) 


Adoption — Disqualified proprietor adopting. 
without consent of. Court of Wards, validity of— 

` Madras Regulation (V. of 1804), s, 25. 

Ар adoption bya disqualified proprietor, whose 
estate is under the Court of Wards and who is above 
18 years of age but under 21 years, without the ccn- 
sent of the Court of Wards is not invalid under 
section 2@ ofthe Madras Regulation V of 804 read: 
with section 2 (a) of the Majority Aot, 
ARULANANDA Murgu о, PouNvsAMI, 16 L., W. 297. 
(1922, М, W. N. 98; 42 M, L. J. 129 26 


Adverse possession —Üriminal Procedure: 
Code (Act V of 1898), s. 146— Attachment, effect 
oj—Continuance of possession of true owner, 

When a property 4s attached under section 146 
ofthe Criminal Procedure Code, it passes into 
legal cystody and, during the continuance of the, 
attachment, such custody isfor the benefit of the 
true owner. If the true owner was in fact in, 
possession when the attachment was effected, his 
possession in the eye of the law is not  inter., 
rupted, If, on the other hand, the wrong-doer was 
in possession at the time when the attachment 
took place, the effect of the attachment is to 
interrupt his possession, and from the moment of 
attachment the possession of ihe rightful owner 
revives in the eye of the law, 2 

The intervention of the public authorities for 
the preservation of peace operates in the.same 
way as the vis major of a flood, and the* con. 
structive possession of the land is thereafter, if 
anywhere, in the true owner. 

There can be no continuance of adverse posses. 
sion when the land is not capable of use and 
enjoyment by the rightful owner © Sarat 
CHANDRA MAITI v. BiBHABATI Desi, 84 О, І, J. 302 

433 

Decree for possession — Vi E gosscesion — 
obtained in ewecution, effect of. 

Where in execution of a decree for possession, 
symbolical possession is delivered to the  decree- 
holoer, such possession is sufficient to intercept any 
adverse possession prior to the date of ihe. decree, 
more especially where the person setting up adverse” 
peesession was а party to the procgedings in 
execution of the decree, В ManapEvaPPA DUNDAPPA 
НАмр:нош v, BRIMA РоррАРРА МАТЕР, 24 Bon, 
L, R. 282 320 





“Vol, LEVI] 
Adverse possession — contd. 


Endowed property~-Managers, successive— 
Limitation, running of— Admission of rightful title 
by wrongful possessor—No velinquishment of 
possession — Possession, whether ceases to.be adverse. 
Where endowed property belonging to ап idol is 

taken possession of adversely, limitation to sue for 

"possession of such proporty begins to run from the 

date of possession having been taken and each 

“succeeding manager of the endowed property does 

not get & fresh start of limitation upon the ground 

of his not deriving title from any previous manager, 
as the succeeding shebaits form a continning repre- 
sentation of the idol’s property, 

Wheré’ в person wrongfully in possession admits 
‘to the rightful owner that he disclaims all interest 
in the property in his possession, but does not 
voluntarily abandon or relinquish possession, the 
admission does not affect the relation between them 
во as to convert what was previously adverse 
possession into possession of another character. O 
Аврот Кавнтр.о..Јамкі Das, 9 О, L. J, 2 941 








, nature of —Onus of proof. 


Tn order io defeat a suit for possession of immove- 
able property by .the plea of adverse possession, 
‘such possession must be adequate in continuity, 
in publicity and in extent to show.that it is 
possession adverse to the competitor. But the onus 
of. establishing adequacy, continuity and exolu- 
siveness is upon the adverse possessor. When the 
‘holder of title proves that he, too, has been exec- 
cising during the currency of his title various acts 
of possession, then the quality *of these acts, even 
although they might Lave failed to constitute 
adverse possession as against another, may be 
abundantly sufficient to destroy that adequacy and 
interrupt that exclusiveness and continuity which 
is demanded from any person challenging by 
possession the title which he holds. P C Kouraatr 
MooTHAYAR v. PERINGATI KUNHARANKUTTY, 44 М, 853; 
14 L. W, 721; (19201). М. W, N. 847; 4: M L. J. 650; 
30 M. LT 42; 48 I. A. 395; 25 C. W. N. €66; 24 Box. 
L. B. 660 451 


Partition—Possession held under mistake~ 

Permissive possession —Restorati»n. 

* Permissive possession does nob rest barely on an 
expressed agreeement by means of which one party 
permits another to take possession of his property. 
It is а question of legal inference from the circum. 
stances of a particular case. i 

Where on partition being effected between co- 
parceners each by mistake gets into possession of 
certain plots which have been allotted to the other, 
and such possession continues even after the mistake 
is discovered, each must be deemed to hold possession 
of the plots with equal consciousness that he is 
entitled to hold possession of them so long as the 
other party holds possession of his plots, in other 
words, each holds in lieu of what the other holds, 
and each is liable to restore the plots which he 
holds as soon as the other party delivers the plots 
which that- party holds in Heu of the former. 

The possession held under such conditions is 
lacking intpe permanent presence of the essential 
element animus domini in the conception of juristic 
possession, ' A person who has acquired possession 
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Adverse possesslon- conc. 


precaris is nob deemed to have juristic possession, 
Heis liable to be condemned to deliver up such 
possession to his opponent as soon as ihe latter 
is ready and willing to restore what he holds to the 
other. The possessory relation in such circumstances 
is imperfect. Itis vitiated by the duty to restore 
-and must, therefore, be deemed as equivalent to 
permissive possession. 

In such a case, where the parties hold possession 
of the wrong plots in ignorance of the title of the 
other parby, then both must be held to be labouring 
undera mistake of fact and when restoration of 
one party takes place to his original ‘position he 
cannot recover from the other without surrendering 
the benefit which he derived under the mistaken 
act, This principle of equity is not limited only 
to cases of agreements, but extends even to actg 
committed under a common mistake of fact, 
О MAQBUL AHMAD v, FARHAT ALI, 8 О, L, J. 646: 4 
U. P.L. R. (3.0.1 6 461 
, requisites of—Lands submerged every year 

during rainy season—-Wrong-doer, 

Adverse possession must be possession adequate 
in continuity, in publicity and in extent of area, in 
order that it may be effective to destroy the title of 
the trae owner. 

Possession to be adverse must be actual, visible, 
exclusive and hostiie, and a distinction must be 
made between continuous adverse occupation and 
isolated acts of trespass 

Where lands are submerged every year during 
the rainy season, acquisition of title to them by 
adverse possession is impossible 

Where the land is submerged, the possession of 
the adverse holder ceases and the possession of the 
true owner constructively revives, so that while the 
land remains submerged, whether for a year or a 
month, no possession can be deemed to continue in 
the wrong-doer so as to be available towards the 
ultimate acquisition of title against the trus owner, 
C MAHARAJA or Coocg-BxHAR о. MAHENDRA RANJAN 
Rar CHAUDHURI, 84 О, L. J. 465 923 


Agra Tenancy Act (II of 1901), 
SS. 20, 79—Occupancy tenant, transferee from, 
position of—Possessory-right——Ouster — Damages. 

A transferee from an occupancy tenant, although 
iulawa trespasser, has s possessory right good 
against all the world except the true owner, ¢ e, the 
body of zemindars, and a person who is not.a 
member of suoh body cannot forcibly oust him 
from possession without being liable for damages. 
A Ramesuwar Duni v. Saxo Вавакн Duss 529 


— —— SS. 79, 198— Wrongful. dispossession .of 
tenant— No sui? within six months, effeat of. 

The failure of a tenant® to apply to recover 
possession of a holding from whioh he has been 
wrongfully ejected by the landholder within the 
period of six months allowed by the Tenancy Act 
bars not only his remedy but extingyishes his right 
also А BuikHaRI SINGH v JOKEHAN 856 
ss. 199, 20I—Res judicata —Priprie. 

tary title, question of, determination by, Revenue 

Court. ө 

Ordinarily the Bent Courts in the Agra Ргоуівсе 
have no jurisdiction to determine questions of title, 
but, under the provifions of sections 199 and 20} 
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X Agra Tenancy Act—conold. 


24 
‘ik rof the Agra Tenancy Aot, special jurisdiction has 


: been conferred upon Rent Courts by virtue of which 
: they are empowered, in given oiroumstances, to 


`.. "^ décide questions of title. 


Aut 


t 


"MvBAMMAD QULI Kuan, 20 A. L. J. 248 


The decision of a Rent Court under section 199 
‘as well as under seotion 201 of the Agra Tenancy 
‘Act in the exercise of its jurisdiction to decide a 
question of title is resjudicata and prevents the 
-trialin a subsequent suit in a Civil Gourt of any 
issie relating to the same proprietary right. A 
JHAMOLA KUNWAR v, HANWANT SINGH, 20 A. L. b 15 
Se 20 [I —Evidence— Entry , in Revenue 
"Record —Presumption—Alteration in share, effect of. 
Where in a suit for profits it appears that there has 
been an alteration in the Revenue Record priorto the 
‘institution of the suit, but made during the period 
-for:which profits are claimed the duty of the Court 
trying the suit is to consider the order by which the 
-alteration was made and give effect to the intention 
of the said order. If, for instance; a plaintiff was the 
recorded proprietor of a certain share in a mahal 
‘during the first year of the period in respect of which 
profits were claimed, and it ‘were shown that after 
the olose of that year he had been recorded as pro- 
prietor of a less share only upon a finding that he 
had transferred his interest in the remaining share 
; erthe close of the first year in suit, then the 
-duty of the Court would be to give effect to the entries 
year by year, calculating the profits for each year on 
the basis ‘of the record ав it stood in respect of the 
said year in the revenue papers, 
_ . When, however, it is clear, upon an examination of 
the order passed by the Hevenue Court, that the 
alteration made in respect of the extent of the 
plaintiff's share was intended to bea correction of a 
previous erroneous entry, and was not passed upon 
any, alleged transfer having occurred during the years 
covered by the suit, then the Revenne Court is bound 
to give effect to the entry as it stood on the date of 
the institution. of the suit. A MUBARAK FATIMA v. 


125 





"Aggrieved litigant, remedy of. > ; 

. Where a litigant feels aggrieved by the state- 
ment їй в judgment that an admission has been 
made, the most convenient and satisfactory course 
to follow,: wherever practicable, is to apply to 
the Judge without delay and ask for rectification 
or ¿review of the judgment © Sarat CHANDRA 
Marv1 v, BismiBarI DEBI, 34 C. L. J. 802 433 


Appeal—CIvil - Plea, пеш, 
AÀ'"plea* which is ‘hot set up in the pleadings by 

the Plaintiff, and in respect of which there is no 
issue, nor-agy reference thereto i the First Court, 
and to allow which would require a fresh trial on 
the facts, oughé not to be allowed to be raised 
in.the. Appellate Court for the first time, M 
KRISHNAN PATTER v. Laxsumi, (1022) М, W. N. 117; 
„42 M. L. J. 119,30 M. Т 2:8 ; 85 
: ; SeCOnd-—Fiading of fact based on 
. inddmissible evidence—High Court, power of. 

.Where a, finding of the Court below is based in 
раф upon inadmissible evidence, it is vitiated 
thereby, aud a High Court can arrive at findings upon 
the- other evidence on the record. A Saxtoo Man 
Ф, Goran Cuanp, 4 U. P, L, &. NA 6 313 
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Instalments ~ Discretion of Court, 

Unless а very strong case ia made out a High 
Court will nob interfere, in second appeal, with the 
discretion exercised by the lower Court in fixing 
instalments, on the ground that the instalments 
fixed are too low, especially where a large portion 
of the amount decreed consists of interest, L 
Внор OBAND v, Оре ВАМ TN 


Point of law, new, when can be allowed 
to be raised, - 
A point of law, which does not require any 
questions of fact. to be determined but can be 
decided on the record as it stands, can be allowed 
to be raised in second appeal ДА BHIKRARI Since 
v. JOKHAN : ' 85 


Question of law, new. Я 

А pure question of law, though not raised in a 
memorandum of second appeal, may be raised and 
argued at the hearing of the appeal L, Rasa v. 
SALABAT | 935 
Appellate Court, duty of, before reversing 

decision of Trial Court. Г 

An Appellate Court should not reverse the decision 
of the Trial Court only on consideration of some of 
the grounds upon which the decision of that Court 
is based. С Ram Ratan MANDAL у, NILMONI 
OnowpHURY t 
New point, 

' Àn Appellate Courb should decide '& new point 
raised before it, whioh is purely one of law and 
which can be decided without'any further evidence. 
L Үлков KHAN v. KARMAN | 466 
Arbitration — Award — Legal! flaw — Party 
proguring legal flaw cannot take advantage of it, 

General principles of law must be applied to 
arbitration matters as to all others. 

Where one of several arbitrators agrees to. an 
award but at the instance of one of the parties 
wilfully refuses to sign it, though there is a legal 
flaw in the award, the party who procured it cannot 
take advantage of it. A Ram SUNDAR TEWARI v, 
KuLWANTI KUNWAR, 20 A. 1, J. 892 489 
—— = Interpretation of arbitration — clauses — 

Arbitrator'a powers—Arbitrary interpretation —Juris- 

diction of Civil Courts. , A 

Although generally the interpretation of arbitra. 
tion clauses is for the arbitrator, yet when a Court 
is asked to file an award, it must determine whe. 
ther the document propounded as such is tho 
production of an arbitration tribunal duly constituted 
under the terms of a -contract or agreement binding 
upon both parties, » Ps 

In a contract of sale there were two clauses, 
one providing that the parties would refer. their. 
disputes to arbitration, the other that no claim or 
dispute of any, sort was to be recognised unless 
made within a certain specified period. In course 
of time the sellera claiming damages for breach of 
contract referred the. matter to arbitration, but. 
did so after the period specified had expired. The 
buyers raised objection but the arbitrator gave the 
award holding that the second clause referred to 
disputes raised by the buyers dhly and had 
nothing todo with any claim for damages by the 
sellers. On an application to file thb award the 
buyers contended'that the award was without 











[] 
No LXVI) 
Arbitration=concld. - : Е 


Gurisdiction. - The sellers replied that the Court 
had no jurisdiction to open the matter as the 
interpretation ‘of the clause was for the arbitrator 
alone : ES ; 
Held, that the Court had jurisdiction to go into 
the matter, that the clause was applicable to both 
parties and that, therefore, the award was invalid. 
Per Walsh, J:—The interpretation ‘of arbitration 
clauses is for the- arbitrator but in the present 
сазе there is no question of interpretation.. To 
hold that_a plain and unambiguons clause applies 
‘against one party to the contract and. not against 
` the other is misconduct A Kenar Матн Mori Lan 


э. SukHAMAL BANSIDHAR, 4 U. P, L. В. us a 


20 A, L. J. 385 
a Jurisdiction—Award based on grounds some 
cf which not justifiable, effect of, 

' Where the aid of arbitrators is invoked on 
grounds some of which do, while the others do not, 
justify the exercise of their jurisdiction and it oan- 

“not be held that the award proceeds solely on 
those grounds which’ entitle the arbitrators to 
_ exercise their jurisdiction, the award is null and 
void on the principle that if the badis not separable 
from the good, the whole is bad. C Нокмокнвоү 
' RAM CHUNDER v. Japan Сотточ TRADING Co. Ір, 
84 О. L. J. 258 B 2 
Arbitration Act (IX of 1899), s. 13 

(1), Id—Arbitration —Receplion -of evidence in 
- absence of party affected thereby, propriety of— 

Principle of justice —Irregularity of procedure — 
' Misconduct — Award, when should be remitted and 
' when set aside. 

. Where the arbitrators i а case do not decide a 
substantial question arising between the parties to 
the arbitration in the presence of both the parties 
and arrive at an ед parte decision inthe presence of 
one party the award is invalid. М 
. Whether an arbitration is conducted on the foot. 
ing that it is a mercantile or а legal arbitration, 
the first principles of justice must be equally applied 
in every case. One of these elementary principles 
is thatan arbitrator must not receive information 
from one side which is not disclosed to the other, 
whether the information is given orally or in the 
shape of documents : 

In arbitration proceedings both sides must be 
heard, and each in the presence of the other ; how- 
ever immaterial the arbitrator may deem a point, 
he should be very careful nob to examine a party. 
or a witness upon it, except in the presence of the 
opponent. | ° 
` Itis both an unwise and unsafe proceeding for 
an arbitrator to take proof in the absence of either 
ог both parties. ` x i 

Jf irregularities in procedure are proved which 
amount to no proper hearing of the matters'in 
dispute that would be misconduct sufficient to 
vitiate the award, without any imputation on the 
honesty or impartiality of the arbitrator. * 

The Court may remit an award when the arbitra. 
tor has been guilty of misconduct in a technica! 
sensg, that is, if the misconduct is of such a nature 
as does not disqualify him from acting or render 
it impossible for the Court to trust him if the 
avbitrator-is guilty of fraud or partiality or such 





like misconduct, as would justify his removal, the. 
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Court will not remit the award, But where the 
arbitrator has merely failed to exercise all his 
powers or has improperly exercised a discretion, 
such as, hearing witnesses or consulting doeuments 
in the absence of the parties, and this has happened 
in spite of a complete absence of dishonest motive 
the Court will not hesitate to remit the award to 
the arbitrator instead of setting it aside. · 

An arbitrator is the Judge chosen by the parties, 
he has a wide measure of discretion as to the 
manner in which the proceedings are to be con- 
ducted and a due knowledge of the whole case is to 
be ‘brought to"his mind, His award will not be set 
aside merely because the Court differs in opinion 
from him upon the merits of the dispute submitted 
for his decision, C Hart SINGE NEHAL CHAND v, 
Ka* EINARAKR Co., LTD, 84 О, L, J. 89 38 
S. 19 —Stay of suit—Action not relating 

to matters submitted to arbitration. - 

“ Before an order can be made to stay a suit under 
section 19 of the Indian Arbitration Aot, it must be 
established that the suit has been instituted in 





.respeob of a matter agreed to be referred to arbi. 


trarion. " 

. A Court will refuse a stay, where the action 

commenced relates to matters outside the submission, 

© Inanenorna KRISHNA Bose v SiNcOLAIR MURRAY 

& Со., 840 L. J. 173 741 

Sch. І, cl. 3, meaning of—Award made 
three months after notice but within three montha 
of entering on reference, validity of. 

An award made three months after the date of a 
notice calling on the arbitrators to act but within 
three months from the day when’ they actually 
entered on the reference and heard the evidence 
is within the time mentioned in Schedule I, clause 3 
of the Arbitration Act and is consequently valid. 

The provisions “entering on the reference" and 
“having been called upon to act by notice in writing" 
in clause 8 of Schedule I to the Arbitration Act 
are alternative in this sense that where no reference 
is entered upon at all, then the time runs from the 
notice calling upon the arbitrators to aet. But, on 
the other hand, even although the arbitrators may be 
called upon to act by notice if they enter upon the 
reference, they have three montha from that moment 
for making their award and for enlarging the time 
for mgking the award if the circumstances at the 
reference satisfy them that they cannot complete the 
award within three months. ДА” Firm SaRDAR MAL» 
Harpat Rar v Fim SHEO ВАкзи BArSgri NARAIN, 
20 A. L. J. 272 x 907 
Arms Act (ХІ of 1898), s. 20—Chhavi 

concealment of —Sentence, suitable. 

Where & person is* convicted under section 20 of 
the Arma Aob of havifg concealed a-chhavi, and 
nothing is known against him, and itis nob shown 
that he has поб broken the law in the past, the 
maximum sentence provided by the section ia rot 
called for, nor is a merely nominal sentence, L 
FAQIRIA v. EMPEROR 
Attachment before judgment—Dismissal of 

first execution application? 

Anattachment before judgmant does not enure 
beyond the dismissal of the firgt application of 
execution made after the passing of the decree. М 
AMOLAKRSAQ 9, MAHIPATRA - . 
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Attorney-Bills of costs—Lien— Limitation, bar 
of— Bet-off. 


In the ease of а persónal' action for a debt, 
limitation merely bar the plaintiff from having the 
particular remedy by way of suit and does not 
extinguish the debt. 

Therefore, if an Attornéy has any form of lien 
upon property in respect of his bills of costs, he 
can' exercise that lien notwithstanding that, by the 
terms of the Limitation Act, he could nob bring a 
suit. 

The bar of limitation applies to a claim of set- 
of by а defendant as if he were bringing an 
independent suit of his own but where he isdefend- 
ing himself by way of set-off, if his claim was 
not barred at the time of the issue of the plaint, he 
may prosecute a set-off even though the time may 
hive elapsed before his filing, say, a written stabos 
ment claiming the set-off © NARENDRA LAL v. 
-TARUBALA Dasi, 26 О; W.N, 800; 48 C. 817 209 


Auratha зоп, right of, to claim share on 
father'sre-marriage. See Buppuist Law, BURMESE 
— PARTITION 5 


‘Benaml purchase, constituents of. 

e То constitute a benami purchase, itis not neces. 
‘sary that there should be ‘any thing secret about 
46 and, unless it is intended for a fraudulent 
"purpose, there is no reason why the deed evidenc- 
ing the transaction should not disclose the nature 
‘of the transaction. KRISHNAN PATTER 2, 
Larsas, (1922) М. W. N. 117; 42 M. 1.7.19 
80 M. L. T. 238 858 


Bengal Land Revenue Sales Act (XI 
. Of 1859), S. 37—“Settlement,” meaning of— 
Bajeapti taluk, settlement of. ^ 

The expression "after the time of settlement” in 
section 37 of the Bengal Land Revenue Sales Act 
doesnot mean “after the time of the Permanent 
Settlement of 1793." The word “settlement” ав 
there used refers notto the Permanent Settlement 
but to the contract with Government under which 
the estate was held. 

In the case of a Bajeapti taluk the contract with 
Government is first made when revenue is assesséd 
thereon and it is transformed into a revenue paying 
estate liable to be sold for ifs arrears. C Moxsvun 
ALI BADAGAR о BASARAT Ати, 84 О, L. J. 486 91.1 
Bengal Municipal Act (Ш of 1884), 
“gg. 178, 224, 271—Notice to demblish — 

Objection against- notice—Objection disallowed = 

Committee, duty of, to specify time for compliance — 

Time not specified - Prosecution bad. " 
' Where, under sectiqn 178 of the Bengal Muni- 
cipal Act, an objection against a notice issued 
under section 224 directing the removal, within a 
specified time, of a building constructed without 
permission, is disallowed, the Committee is bound 
to specify & time within which,the requisition is 
to be carried ont, the fact that a period of time 
was mentioned in the criginal notice does nob 
"absolve the Committee, after disallowing the objec- 
tion, from the obligation of again specifying the 
time within which the requisition should be com. 
plied with, and where a,Commities omits to do 
‘this, a conviction under section 271 of the Act 
ds bad in law.’ Pat Ramrartar Lat v BART 
MMYNICIPALITYe3 P. 1, Т. 801; 28 OR, L. J, 273 417 
Зух : 


• . } 
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Benga! Survey Act (V of 1875) 
S. 4i—Settiement Officer, status of - Ее 
A Revenue Officer appointed with the additional 

designation of Settlement Officer is vested with 

the powers of a Superintendent of Survey under 

the Bengal Survey Act, and has the powers of a . 

Collector under section 41 of that Act, and also the ' 

power to delegate his functions under the 

section to an Assistant Settlement Officer and his 
order has the force of a Civil Court decree as tò pose 
session. Pat Вл совхо Kumar v, Ral BEHARI 

Lau Міттев, (1922) Par 1 4 


Bengal Tenancy Act (VIII of 1885), 
S. 52 (A) -Enhancement of rent~Excess area— 
Intermediate Survey Settlement of land by scientific 
measurement—Ezcess area over area found in 
Intermediate Settlement + Presumption — Onus— 
Landlord and tenant. . и 
The area of a holding was determined by 

scientific measurement at the Settlement of t898, 

and was accspted bythe tenant whe paid rent aocord- 
ing to that area. At the subsequent Settlement the 
area was again measured and was found to be in 
excess of that found at that of 1898: ; 

Held, that the presumption wasthatthe area found 
at the previous Settlement was the uccurate area for 
which the tenant was paying rent and that, under 
section 52 of the Bengal Tenancy Act the landlord 
was entitled to the additional rent such as may be 
just and equitable upon the excess area., Pat 

BrsuuN Pracasa NARAYAN v, АснАїв Озан 82 


S. 65—Tenure, transfer of —Transferee, 
whether personally liable for rent due prior to his 
transfer. 

A transferee of a tenufe is not personally lixble 
for vent which accrued due prior tothe transfer, 
Pat Іхрењ Оначр BOTHRA v, SURE iDRA NARAIN 
Srveu, (1922) Par. 137; З Р. L. T. 318 ' 


S. 62, Sub-Sec. (3)—Disobedience 
of order of Collector— Collector, whether competent 
to direct prosecution — Penal Code (Act XLV of 1860), 
s, 188—Criminal Procedure Ocde (Act V of 1893), 
зв. 197, 474, order for prosecution under. 

Where a Collector, acting under the provisions-of 
seolion 69, sub-section (3), of the Bengal Tenancy 
Act, makes an order prohibiting the ramoval of 
certain crops and the order is disobeyed it is com- 
petent to him to ant under the provisions of section 
196 or section 476 of the Criminal Procedure Coda, 
and to direct a prosecution under section 1+8 of the 
Indian Penal Code in respect of the disobedience to 
his order. C Laxssaw Bou v, NaRANARAIN НАВАН, 
976.0. W N. 6 7; 48 C. 1036; 28 Cn. L, J, 281 71 


——- 98, 95 (a), 97—UCourt of Wards’ power 
lo sue. E T 
Section 97 of the Bengal Tenancy Act gives the 

Court of Wards power to sue in the case of an estate 

which comes toit under the provisions of seotion. 

95 (aj of the Act. 

The Court of Wards has the same power to sue 
when the estate comes to ibindireotly through the- 
mevhanism,of the Bengal Tenancy Act as it, has 
in acase- which comes directly under the pro- 
visions of the Court of Wards Act. C Secrzrary 
or STATE FOR INDIA р ANNADA Monax Hoy, 850. 4. 
J. 208 2 
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Bengal Tenancy Act—conid. 
SS. 95 (a), O7—Court of Wards’ power 


Фо sue — "Estate, meaning of — Accretion —Re- 
formation, 

The word “estate” in section 85 (a) of the Bengal 
Tenancy Act means all that the holder is entitled 
to by way of re-formationoracoretion. © SECRETARY 
OF STATE FOR INDIA v. ANNADA Monan Roy, 840 L. 
J. 205 28 


Й 








S. 167 —Раіпі taluk—Rent-sale~Incum- 
- brances, purchaser seeking to annul — Burden of 
proof—Presumption, 


Where the purchaser of в patni taluk at п sale’ 


in execution of a decree for rent,is resisted in his 
attempt to obtain possession by certain tenants who 
glaim to hold their lands as revenue-free or as. 
lakhiraj, and he seeks to avail himself of the pro- 
visions of section 167 of the Bengal Tennoy Act, 
and to annul these interests as incumbranaces, ib lies 
upon him to show an origin subsequent to the 
creation of the taluk, and, in the absence of any 
indication that these holdings had an origin either 
by creation or by the sufferance of the patnidar 
since the creation of the- taluk, the proper pre- 
sumption is that they date. back to a period. 
antecedent to the creation of the taluk, P C 


Briprapas PAL CHOWDAURY v, KAMINI Kusan LAHIHI,' 


4l M. L. J. 638; 16. L. W. 180;'30 M.-L. T. 128; 26 
C. W.N. 435 1 0:1 674. 


:S- 167—Purchaser: of holding at sale in 
execution of rent-decree—Previous purchaser in 
. ewecution of morlgage-decree—Subsisting encumb- 
© TANCE, Carat 
On the 18th September 4913 the plaintiff pur- 
chased a .holding in execution of a decree for 





^ arrears of rent obtained in а suit instituted cn the 


"^ ,A8th April 1912, In taking possession he was resisted 


hy tho defendant who had purchased. the interest. 
of one of the tenants'in execution of a mortgage. 
decree on the 18th May 1912. Thereupon the 
plaintiff brought the. present suit for recovery of 
possession on the basis of his right by purchare at 
the rent-sale: , ` 

Held, that inasmuch as rent was the first charge 
on the holding the defendant’s purchase was sub- 
ject, to that charge and that, therefore, there was 
no subsisting encumbrance at the date of the 
plaintiff's purchase which the plaintiff was bound to 
annul under the provisions of section .167 of the 
Bengal Tenancy Act, С  SasN MANDAL "v. 
HaniPADO Зана, 25 О, W. N. 424 103 
S. 178, (1) (е) —Тепапсу created by, 

compromise decree—Ejectment, provision for, legality 

of— Relief against Jorfeiture, jurisdiction of Court to 
grant. 

Where a valid tenancy is created, and it con- 
tinues in operation, the tenant can only be ejected: 
therefrom in accordance with the provisions of the 
Bengal Tenancy Act, notwithstanding that the 
tenancy was created under a consent decree 
which provided for the ejectment of the tenant 
upon a. breach of any pf its terms, as under 
section 178 (1) (e) of that Act, nothing contained’ 
in any gontract ‘between a landlord and -a tenant 
entitles alandlord to. eject a tenant otherwise than 
under fhe provisions of that Act. С Goran KRISHNA 
Nata v, Нам Nata КАровтн, 34 0.1. J. 107. 766 
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Bengal Tenancy Act—concld. 
Sch. HI, Art. I (a), applicability of 


—Swit to eject lenant of private land ~ Non-gpcupacny 

tenancy, creation of. 

Article 1 (2) of Schedule ITI to the Bengal 
Tenancy Act, does not apply to suits to eject persons 
who are not in law non-occupancy tenants, 

"The right of a non-occupancy tenant can only 
be acquired under Chapter VI of the Bengal 
Tenancy Act, and as that Chapter does not apply 
to private (ziraat) lands, no such right can be 
acquired in ‘such lands. | ` 

Therefore, Article 1 (a) of Schedule III to the 
Bengal Tenancy Act would not apply to а suit’ 
by landholder for possession brought on expiry ` 
of lease of private ziraat land. : 

The mere fact that a person has been for a 
term a tenant of private ziraat land, and bas 
not been a raiyat holding at a fixed rate, or an 
occupancy: tenant, does not raise any presumption , 
that he has acquired the status or the rights of 
a поп-осспрапсу tenant. P С Jacarnata: DAS v. 
Такт Sinau, 8 P L. 7.197; 35 C. L. J, 506 337 





Bombay District Municipal Act (IIl . 


Of 1901) —Notified area, ‘rules Jor—Application 
to erect new building—Committee, power оў, to refuse 
permission. 

A applied tothe Committee of a Notified Area 
to build on his own land; the Committee, purporting ' 
to act under clause (3) of rule 77 of tho rules framed 
under section 183 (1) of the Bombay District 
Municipal Act, refused permission. A, howevor, 
erected the building, and was convicted under 
clause (5) of the above rule: 

Held, that the conviction was not justified, ag all 
that a Committee could do under rulo 27 :3) was 
to pass a provisional order directing that, for a 
period not. exceeding one month, the intended- 
work should not be proceeded with, and that aa 
such an order had not been issued, nor an order 
passsd under sub-rule (2), А. was entitled to build. 
B ARDESHAR JIVANJI v. EMPEROR, 24 Bow, L. В. 102; 
23 Ск L. J 257 331 


— SS. 3 (7), 96—Charge —Offence charged: 
_ noi proved— Magistrate, whether can convict for 
offence siot charged—" Building," meaning of— 

Construction of Statute — Penal provisions, 

. Where $& pérson is charged with having committed 

a specific offence, and the Magistrate finds that that 
offence has not been committed, the Magistrate is 
not competent to alter the charge, and to convict 
the accused of an offence of which he has had no 
notice. ' 

Although under section 8 (7) of the Bombay 
District Municipal Act word building" igcludes any 
hut, shed or other inclosure, whether used as a 
human dwelling or otherwise, it does nob include 
a hub or a shed at every other place. where it ig 
used in the Act, * 
` All penal provisions of a Statute must be very 
strictly construed, B MarnusnAi v. EMPEROR, 24 
Box. L. R, 106; 25 Cr. І. J. 259» 


S. 96 —" Any building," meaning of. 
` The words “any building” in section 96 of the. 
Bombay DistrictMunicipal Aot are wide ghough to 
cover а building in a private Mable and pepmission of 
. 
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Bombay ‘District Municipal Act— 


_ conold, - 


the Munifipality is necessary to build any building 
within the Mahla, EMPEROR v. JANU FAKIR, 
15 8.1. В. 171 

- 88. 122, 155—Notice to remove 

. encroachment—Non-compliance with notice —Prose- 

culion, whether justified. —— 

' Although a Municipality may, as a matter of court. 
esy, send a notice to a person alleged to have erected 
an enorogchmént to remove it, such notice is not 
authorised by section 122 of the Bombay District 
, Municipal Act, and if a person to whom such notice is 
sent fails to comply with it, he cannot be convicted 
under section 155 of having disobeyed a Jawful order, 
the proper step, according to law, in such a case is for 
the Municipality to remove the encroachment, and 
charge accused with the cost of removal, 
ATMARAM SHAMIE V,- EMPEROR, 24 Box. L R. 884: 
23 Cn L 3.321. ` | * 817 


Bombay Land Revenue Code (Act 
vor І 


traceable-— SecLion, whether applicable, 





. Section 83 of the Bombay Land Revenue Code™ 


applies only where, by reason of the antiquity of a 
tenancy, no satisfactory evidence of its commence. 
ment is forthcoming. Where the commencement 


of.» tenancy can be traced, the section is not. 
B Онкко Baacwant о SHIDNATH 


' applicable. 
M ASTARD, 24 Box, L. R. 226 . 318 


ombay-Rent (War Restrictions) 
Волту Gi of 1918), S. Q—Landlord carrying 


business in rented premises—Eviction of landlord— . 


Landlord, right of, to eject tenant—Requirements of 
- landlord, how to be judged- -Jurisdiction of Court. 


A landlord, who carries on business in premises. 


rented by him, is.entitled on eviction ` to ocoupy, in 
premises of his own, by ejectment of a tenant there-. 


from, & space equal to the space previously rented- 
by him, and it is nob within the jurisdiction of a’ 


Court to decide upon the amount of space. which 
would be adequate for the purposes of. the business. 
B Nowrgost HongMasz1 v. SHRINIVAS, 24 Bom. L. Bog 


ee . 929 
Bombay Salt.Act (П of 1890)—sub- 
lease of salt pans--Breach of condition as to 
permission of Collector, effect of. E 
А breach of the condition of а license under 
the Bombay Salt Act as to a sub-lease of salt 
pans without the written permission of the Collector 
makes the оров. invalid, dt Wo e : 
XGADHAR VISEN UBANIE, ом. L, 1 
Бекеш i | Laos 
Buddhist Law —Ad$ption—Kittima adopted 
son ent@&ing priesthdod—Return to civil life 
doption, how affgcted. • 
| cater the Buddhist Caw, when a kittima adopted 
воп onters the  Buddhigt Priesthood, he coutpletely 
severs himself from all rights to inherit, and from 
all family ties, in the family of his adoptive parents, 
and on'his re-entering civil life he would not ipso 
facto be entitled to resume the position and rights 
he might have been possessed of before, although 
it is open to ihe adoptive parents to again adopt 
him as their kittima son, and if he із received back 


in his hofhe on the old status with the obvious. 


gatention (Mat he should resume his old position as 


ікри GASES. 


79), S. 83 — Tenancy, commencement of, · 


- +> [199$ 
Buddhist Law—ocoacid: : 

adopted son and heir, the years spent in the priest- 
hood would not in any way. affect his right to 


inherit the estate of his adoptive parents, L B 
Ma Nyon Sern v Mausa Onan Mya, LLL, B. E 





Burmese — Partition — Jointly acquired 
property of father and mothert—Auratha son, right of, 
to claim share on Jather!'s re-marriage. E 

- Under the Burmese Buddhist Law an auratha 
воп has no right to claim a -share of the property 
jointly acquired by his parents merely by reason 
of his mother's death; his right to olaim. а one- 
fourth share of that property, however, arises on the 
re-marriage of his father. l В Maune Saws Ywer 
v, Maune Тох SHEIN, 11 L. В. В. 199 : 533 


Burden of proof- Contract —Minority, plea 
` of—Plaintif, onus on—Admission by emecutant at 
time oj execution that he was major, value of, 

- When the validity of a contract is questioned on 
the ground that the executant was a minor, it is for 
the plaintiff to establish by prima facie, evidence 
that the contract was valid and.entered into by a 
person who was competent to do so. А А 

An admission by ;ац executant, at the time that he 
executed the deed-that he was major, is sufficient 
prima facie evidence of his majority. A BACHCHA 
Lau v, Hasan KHAN 814. 


Burma ‘Excise Act (V of. 1917), 
+ SS. 12 (0) ЗО (d) —Yeast balls, possession of — 
- Offence. . X s . 

Yeast balls are nob excisable articles, but-as they 
are materials for the maanufacture.of an ‘excisable 
article, namely, Jiquor, the possession of them is 
prohibited, by section 12 (c) of the Burma Excise 
Act,.and is made punishable under section 30 (à) of 
that'Act. LB Nan Ma Mya v, EursRon, 11 L. B 
В 136; 23 Cr L; J. 813 : 5 Pt . 665 
+——- 98.37, 44—Possession of excisable article, 
- failure to ассойтё for—Offence. . . 

A-person who fails to satisfactorily account. for 
being in possession of any excisable article, although: 
ihe'quantity he possesses is within the limit allowed 
for possession, renders himself liable to be con- 
vieted under section 87 of the. Burma Excise Act, 
L B Nea Han Күт v. Емривов, 11 L, В. В. 184; 
23 Cr. L, J. 200 |: 514 


Burma Laws Act (XIII of 1898)— 
Hindu —Kalai, whether Hindu, А 
If а twice-born Hindu migrates across the sea to 
Burma and marries a Burmese woman, his descend- 
ants, who are born and have always lived in Burma 
and who have irter-married with its people, form a 
community known ав kalais, and as the usages and 
religion of this community are very divergent from 
Hieduism, the community cannot be regarded as 
Hindu within the meaning of the expression as 
used іп the Burma Laws Act of 1898, P C Ma 
Yair v. Масхе Сніт Maung, 11 L, B. В, 155; 30. 
M. L. T. 126; 42 M. L. J. 198 609 
Calcutta improvement Act (V. of 
1911). See Lamp Acquisition Act, 804, s. 6 
‚ (3) | * 600, 
Calcutta Municipal Improvement 
Act (IIL of 1899), ss. 20, 357,556, 
"Seé La&» Acquisition Á€0,8.0 ^ — 77 600 
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Cantonment land — Ejectment — Agra 
Tenancy Act (II of 101), applicability of— 
` Secretary of Btate—Owner of Cantonment lands— 
Adverse pcssession—Person occupying Cantonment 

land, pasition of. . 

The provisions of the Agra Tenancy Act do not 
apply to lands lying in Cantonment areas ав they 
are under the direct administration of thé Govern- 
ment of India. Vie 

The Secretary of State is absolute owner of all 
Cantonment land, unless he has parted with the 
Ownership. There can be no adverse possession 
against him, 

' À person occupying land in Cantonments, which 
has nob been specifically transferred by the Secre: 
tary of State, is in the position of a tenant or in the 
position of-a licen&ee. A SecreTARY or STATE FOR 
Isvra v. MULLA : 582 


C. P. Land Revenue Act (П of 1917). 
SS. 192, 229—Lambardar—Remuneration not 
. fied under s. 192—Remuneration, any, whether 
: allowable — Admission in First Court, whether 
affected by denial in Appellate Qourt. 
` Section 229 of the О. P. Iand Revenue Act, II of 
1917, continued the state of things existing under 
Act XVIII of 1981 in regard tothe remuneration of 
lambardars and the fact that the Deputy Commis- 
.Bioner did not fix the remnneration ‘of a lambardar 
.of a village under section 192 of the Act could not 
disentitle such а lambardar to the remuneration 
A party ‘cannot deny in appeal what he admitted ' 
ili the First Court, М Внотлвам v. TUKARAM 


Chaukidari chakran land-—Resumption 
— Transfer to zemindsir—Righ? of putnidar to hold 
‘land subject to payment of additional rent to 
` Zemindar—Pnini contract containing no reservation. 

. Whéré in a putni contract there is no reservation 
with regard to the chaukidari chakran lands, they, 
in resumption’ and transfer to'the zemindar under 
the provisions of Aot VI B. C. of 1870, are included 
in the putni, and the putnidar is entitled to hold them 
subject to the payment of some rent to the zemindar 
in addition to the amount payable to the chauki- 
dari fund. © Brsoy CHawp MOHATAP v KRISHNA 
OgaNDRA MukHERJEE, 240 L, J. 276 57 


Civil Procedure Code (Act XIV of 
, 1882), S. 443—Civil Procedure Code (Act V 
- ef 1109), O: ХХХІ, v. 4 (3), - 

.In the absence of a provision in the Civil Pro- 
cedure Code of 1882 corresponding to Order XXXII, 
rule 4, sub-rule (8) of the Code of 1908, where a 
certificated guardian was proposed for appointment 
as а guardian ad litem under the former Code, the 
Court’ might, unless he declined the appointment, 
presume” his consent, € Sakat CHANDRA MAITI v. 
ВівнАвАТІ Des, 34 О. L J 302. : 
Civil Procedure Code (Act V of 

E 1908), S. 2; О. X; ra 12, cl. (1), 

sub. Cl. (C) (Н) - Evidence recorded by Com." 

* тазвіопет appointed for local investigation, value of — 

Parties agreeing to accept evidence recorded by' 

` Commissioner— Action of Judge on such agreement, 

if without furisdiction. 

A charge*of- improper working of a Colliery should 
not be ‘decided on the evidence recorded by a 
Commissi8ner appointed to make a local investiga- 
fion, But where thé parties agree to a decision 


е 
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ona point by a Judge on the evidence rgcorded 
by a Commissioner to make a local investigation, 
the evidence must be treated as evidence recorded 
by a Commissioner appointed for the purpose of 
examining Witnesses. 

16 is open to the parties toa suit іо agree as to 
the materials to be placed before the Judge for his 
decision and if the Judge acts on such agréement 
he does not thereby delegate his functions as a 
Judge. 

Where the judgment-debtors are in possession 
under a bona fide claim of title and not "without 
any colour of title" or “in а manner wholly un. 
authorised or unlawful,” they are entitled to certain 
allowances in the assessment of mesne profits and 
damages, ` 

In India there is no reason why the measure of 
damages should depend on the nature of the 
remedy sought, or why any distinction should be 
made inthis respect between a suit for damages 
for trespass and a suit for accounts. Ç Samsac 
Natu v SatisH-Onanpra, 25 О. W, М. 369 49 


SS. 10, II, scope of—Arbitration 
Act (IX of 1899) — Reference to arbitration—Award 
—Suwit to set aside award filed - Stay of award 
proceedings, 


Sections 10 and 11 of the Civil Procedure Code 
are concerned with the law of procedure and the mere 
user of the word “suit” in section 10 does not 
restrict its applicability to snits' alone bat tlie 
section ean be extended to civil miscellaneous 
proceedings by virtue of section 14!, Civil Procedure 
Code, if it is otherwise applicable. 

Once an award is made, there is no equitable 
reason for staying proceedings under it because a 
suit is filed to setit aside, 

An order under section 151, Civil Procedure Coda 
is to be made when the ends of justice require it or 
to frustrate an abuse of the process of the Court, 
and where in an application to stay proceedings 
under an award neither of the conditions prevail 
there should be no stay. 

Parties entered into contract of sale of certain 
bales of cloth-with the usual clause as to reference 
to arbitration of any disputes arising betweea the 
parties Gertain disputes arose and one party 
called upon thé other party to join them in referring 
to arbitration and name their arbitrator. The other 
party failed to do so The first party nominated 
arbitrators, one on their own pohalt and the other 
on behalf of the second party. oth the parties 
were present before the arbitrators who, after hearing 
them, made the award, Thé apbitrators then filed 
their award in the Sind Judicial Commissioner's Court 
and notices were issued to the parties to show cause 
why the award should noft be filed. Objections were 
filed. The other party Lad filed *a suit previous to 
the award at Delhi for a declaration that there 
wag no contract between the parties and an appeal 
was pending in that case in the Lghore High Court, 
After the award the second party filed another suit 
against the first’ party in the Sub-Judge’s Court at 
Delhi questioning the validity of the urbitration 
proceedings. An application wás fled in the Sind 
Judicial Commissioner's Court that pendipy the 
appeal in the Lahore High Oourt and the suit iu 
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the Suk-Judge’s Court, Delhi, the hearing of the 
petition to file:the award be stayed under section 
10 of the Civil Procedure Code: 

Held, that section 10 of the Civil Procedure Code 
did not apply to the case as the parties in the pro- 
ceedings sought to be stayed were not identical with 
thosein the Delhi suits and asthe Delhi Court was not 
competent co grant the relief claimed in the 
application. S In the matter of Arbitration between 
JAINARAIN BABULAL AND NaRAINDAs Janwar 796 


- S. 11, Exp. IV. 

In a suit for the specific performance of a 
contract it is open to the defendant to plead that 
the agreement is void on certain grounds, and if he 
fails to take up that plea, Һе or any other person 
claiming under him and litigating under the same 
title is debarred by Explanation 1V of section 11 of 
the Civil Procedure Code from taking up that plea. 
N Амотлквло v. МАНІРАТ Rao 850 


S. 24 —Remand of appeal by High Court to 
District Judge for ve-trial—District Judge, power of, 
to transfer appeal —Jwurisdiction. 

In the absence of express terms to the contrary, 
an order by a High Court remanding an appeal 
to a District Judge to be disposed of according 
to law, has not the effect of placing any limitation on 
the powers of the District Judge; under section 24 
of the Civil Procedure Oode, of transferring the 
appeal for disposal by an Additional Judge of his 
Judgeship, and where such an appealis so trans. 
ferred, the order of the Additional Judge disposing 
of the appeal is not liable to be set aside on the 
ground that it was wholly without jurisdiction. 
A'RaAJKALI v. Gorr Nars Naix, 20 A. L. J. 44; 
44 А. 211 317 
——— 9.47, О. ХХІ, ra GO—Ewecution of 

"decree -Jor. costs by attachment оў mortgage-decree 

obtained by judgment.debtor and by sale of 

mortgaged properly, validity of—Sale, if absolutely 
‚ void. 
. A mortgage suit brought by А, against B and C. 
was dismissed with costs so far as B. was concerned 
and decreed against C. В. in exeoution of his 

deoree for costs attached the mortgage-decree of A. 

against О. апд the decree for costs was satisfied 

with the sale-proceeds of some of the mortgaged 
properties, In an application by C. under section 

47 of the Code of Civil Procedure to have the sale 

set aside: - ; 

. Held, that the sale was nob absolutely void, but 
was certainly iffegular &nd could be:et aside if 
proper proceedings were taken for the purpose, 
and that the judgment-débtor could waive the irregu- 
larity ati the sale could not be treated as a nullity. 








С Kamini Kumag v. PnorAP CHANDRA, 25 О. W. М. 
400 | - sx 608 
: — 8. 47, О. ХХІ, г. 97—Decree in 





ejectment— Resistance to possession bg purchaser 
_pendente lite— Order of removal — Appeal. 

Orders of removal of obstruction are appoalable if 
passed under Order ХХІ, rule 98, Civil Procedure 
Code, agdinst the jadgment-debtor ог ар obstructor 
at his instigation. The’ latter description does not 
necessarily apply to a*person who merely relies on a 
title d&ived from the jadgment-debtor. Such a 
e person can prefer an appeal only if he is authorised 
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to do so under soction 47 of the Code, i. е., if he can 
show that he was a party, ог the representative of a 
party, to the decree, 

A decree-holder in ejectment was resisted in 
getting posseesion of the property in execution by 
& person who had purchased the property in suit 
pendente lite Onan application under Order XXI, 
rule 97, the obstruction was ordered to be removed, 
The purchaser appealed : . 

Held, (by Oldfield, J., Ramesam, J., contra! that ns. 
the seller had no title to the property, his trans. 
feree could not be considered: to be a representative 
of a party to the suit to enable him to prefer the 
appeal under section 47 of the Civil Frocedure Code, 

Order XXI, rule 97 is permissive and merely. 
affords a summary procedure which an. obstructed 
person has the option to use orforego. Failure to 
avail of it does not deprive a person entitled to 
possession of any further right to obtain -it in 
execution, М Mryyarppa CHETTL v. MEYYAPPAN 
Serva, (1921) M. W. N. 68 


- S, 64—Attachment—Claims enforceable ~ 
Rateable distribution. Ў 
The explanation to section 64, Civil Procedure, 

Code, gives no priority toclaims under. section 78, 
Civil Procedure Code, apart from the attachment in 
connection with which they are made and under 
which they are enforceable, so that а claim to rate. 
able distribution made in connection with an 
attachment ceases,to be enforceable under it when. 
the attachment is withdrawn. 

Section 61, Civil -Procedure Code, refers - only to 
claims enforceable umder the attachment effeoted 
prior to the alienation, and not to claims enforceable 
under the decree in execution of which the attach. 
ment was made, MUHAMMAD MUZAFFAR Atl v. 
Buaewati Prasan Sinan, 80 L, J. 858 642 


S. 67—Code of Civil Procedure (Amend- 
ment) Act (T of 1914), s. 8— Agricultural land, sale’ 
of— Commissioner, sanction of, whether necessary— 
Insolvency—Insolvent, death of—Legal representa. 
tives, whether should be impleaded, - 
In the absence of any notification: as contem. 

plated by section 8 of Act I of 1914 tlie ‘sanction of' 

the Commissioner of-the Division is not necessary, 
as а condition precedent to the sale of agricultural 
land _under the provisions of section 67 of the Civil 

Procedure Code of ‘908. 

There is по law that upon the death of an insol., 
vent, who has been adjudicated as such, his legal 
representatives should be brought on the record in, 
his place 
8L.L4.5 
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L Faxi& MUHAMMAD v. AMIR CRAND,, 


——— 8. 80— General rule as to plea of limitation.. 


It is necessary that limitation should be pleaded 
in all cases in which the suit is alleged to be barred. 
But particularly this is so where the bar is alleged 
*ander some special law, : da 

The general rule is that points of limitation 
should not be allowed. to be raised for the. first 
time in appeal where*they involve a decision upon 
questions of fact. а 
- Points of limitation should not be decided against: 


the parties unless attention has been drawn to.. 


the question of limitation and an opporsunéty given 
them to meet it on tho«vidence, е į 


€ 
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Where limitation has not been pleaded and where 
по issue has been raised, the Court cannot make 
any assumptions with regard to it. If limitation is 
urged as a bar the facts on which it is barred must 
be proved after an issue has been framed. 

The mere fact that a book was not referred to 
inthe lower Court, may not of itself be a good 
objection in appeal. "If, however, the book was 
used to establish the existence of facts which the 
appellant had no opportunity of meeting and which 
he desired to rebut, the admission of the book in 
the appellate stage might involve a remand, C 
SECRETARY OF STATE FOR INDIA v. ANNADA MOHAN 
Roy, 34 C. L, J. 206 > 28 


ss. 96 (3), 104 (2), О. XXIII, 
г, 3, О. ХАП, r. 1 (m)—Compromise — 
Refusal of Trial Court to record— Recorded by 

. Appellate Court — Decree — Appeal, whether lies. 

. During the pendency of a suit the defendants 

applied to the Trial Court to have an oral compro- 

mise recorded which they alleged had been arrived 
at between the parties. The Court refused to 
record the compromise on the ground that all the 

: . parties had not joined the compromise Defendants 

appealed to the District Judge under Order XLIII, 

rule 1 (m) of the Civil Procedure Code. The District 

Judge held that all the parties had agreed to the 

compromise. On this a decree was passed in accord- 

ance with the terms of the compromise. The plaint- 
iffs appealed to the High Court: 
- Held, (1, that the order of the District Judge 

recording the compromise was final under section 104 

(2) of the Civil Procedure Code: 

12) that it amounted to &'üinal decision that all 
the parties had consented to the compromise; 

(3) that, therefore, the decree whicle followed 
upon the compromise was a decree passed with the 
oonsent of the parties, within the meauing of section 
95 (8) of the Civil Procedure Code, and no appeal 
lay against it, L GURCHARAN Sinan v S#IBDEY 
Rixen 








55. 102, 115—8uit for arrears of 
kattubadi, whether of Small Cause nature—Second 
appeal. 

A suit for recovery of arrears of kattubadi is & 
guit of a small cause nature, and where itis under 
Rs. #02 in value no second appeal lies. М 
BHUVANAPALGI SUBBAYA v БАЈА oF VENCATAGIBI, 
14 L. W. 849; 42 M. L J. 118 <07 
S. 105—Interlccutory order — Appeal 

dismissed —Becree, appeal from —Interlocutory order, 

. when can be questioned, 

Where there is some unappealable interlooutory 
order, its irregularity or any defect in it may be 
raised when the decree is dppealed from, so far as 
it affects the decision of the case, although an 
appeal from the order has been dismissed on the 
ground that no appeal lay from it. А SHANKER ГАТ 
v. MUHAMMAD AMIR, 20 A. L. J. 849 920 
S. I IO “Стат or question to or respect- 
ing property of like amount," meaning of —Possible 
suits involving same points but not pending, 
` applicgbility to 








The expression “claims or questions to or respect- 


ing prqperty of like amount or value” in section 110 
of the Civil Procedure Code refers only to questions 
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arising between the parties to the suit and not to 
questions affecting the title of one of the parties 
to the suit in suits that may hereafter bé brought 
but are not now pending. 

A decision on the meaning of section 12 of the 
Madras Estates Land Act is a question which 
involves а substantial question of law within the 
meaning of section 110 of the Civil Procedure Code. 
Mi Rasau or RAMNAD v. KAMITE RAVUTHAN, 16 1. 
W. 140; (1922) М, W.N. 45:80 M, L. T. 42; 42 М. 
L. J. 78 €86 


S. I IO—High Court varying decree of 
lower Court as regards costs only—Judgment of 
affirmance— Leave lo appeal to Privy Council, whether 
to be granted, 

Where in an appeal High Court merely 
exercises its discretion as regards the costs of 
the suit in the lower Court and it entirely con- 
firmes the decision of the lower Court on tha 
merits of the case, its decree is one of affirmance 
within the meaning of section 110 of the Code of 
Oivil Procedure. С CuarranyA OHARAN SET v. 
Monamaap Yusur, 84 C. L. J. £99 407 


S. I 1O0—Leave to appeal to Privy Cowncii 
— Decree of afirmance—Substantial question of law. 
Where a decree of the lower Court is varied by 

the High Court in favour of one of the appellants at 

the instance of the Vakilacting for all the appellants, 
the Vakil, in the absence of any reservation as to 
the rights or positions of other appellants, must be 
deemed to have made it with the consent of the 
other appellants, and consequently, the deoree is one 
of affirmance and the other appellants are not 
entitled to obtain leave to appeal to the Privy 

Council unless they show that there is some sub. 

stantial question of law involved. © Uma Cuanp 

Serr v KANAI LAL SETT, 25 C. W. N. 726 621 

S. L1Q—Privy Council Appeal —Decree 
partly in favour and partly against — Portion 
against in confirmance of lower Qourt's decree — 
Right to appeal, 

Tn the ease of an application for leave to appeal 
to His Majesty in Council where a portion of the 
decree isin favour of the applicant and the other 
portion, which is adverse to him and againat which 
he seeks to appeal, is in confirmance of the decree of 
the Courj of first instance, he ig not, аз a matter of 
right, entitled to prefer the appeal A OHANDAR 
SEKHAR v. AMIR BEGAM E 721 
S. I10Q, scope of —Privy Council Appeal 

— Subject-matter of suit, value of, determination of 

— Principle governing. е 

In a suit for damages for erection of a bund and 
the alleged consequent ifundation of the plaintiff's 
paddy field valued at above Rs.10,000, the@irst Court 
gave a decfeo for less than Вв. 10,000 which was set 
aside on appeal On ат application to appeal to the 
Privy Council it was objected фаб this was merely в 
suit for dhmages and that, in dealing with applica- 
tions for leave to appeal to the Privy Council, the 
Court could not go beyond the amount of damages 
actually decreed by the Court of first instance: 

Held, (1) that in granting leave to appeal to His 
Majesty in Council,the correct principle to consider 
the subject-matter of the appeal was to look at the 
judgment, as it affected the interests “of Ghe partica 
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who were prejudiced by it, and who sought to 
relieve themselves from it by an appeal. 

(2) that the subject-matter of the suit in the 
Court of first instance exceeded Вв. 0,000, and the 
decree or final order involved indirectly a question 
respecting property worth more than that sum, and 
that, therefore, the applicant was entitled to the 
leave, 

Per Robinson, C. J—The second paragraph of 
section 110 of the Civil Procedue Code ів 
intended to deal with property other than that 
forming part of the actual subject-matter in dispute 
and which would be affected by the final deoree or 
order. ]# the deoree affects the petitioner’s rights 
in or to such other property, that may be taken into 
consideration in estimating the amount or value of 
the subject-matter in dispute on appeal to His 
Majesty.in Council L В Mause Вул v, Mavsa 
Kyi Nyro, 1) L. B. R. 152 606 
S. 115—Revision—dpplication supported 
: by affidavit of Pleader’s clerk not entertainable— 

Affidavit, 

A High Court ought not to take cognizance of an 
application for revision supported by an affidavit of a 
Pleader's clerk swearing to all the material facts of 
the affidavit ав true to the information derived by 
him from the petitioner © Sursa NARAIN рав о, 
AMIRUDDIN MOHAMMAD 7 
S. 11 5—Revision—Error in exercise. of 

jurisdiction. 

No revision lies on the mere ground of an error 
of judgment ofthe lower Court in the exercise of 
its jurisdiction. A GANESH Prasap BAHU v. DUKH 
Haran BARU f 
- ss. I 4 I , 144, applicability of — 

Application for restitution dismissed for default, 

whether can be restored. 

Proceedings under section 144 of the Civil Pro- 
cedure Code are not proceedings in execution of 
decree and, therefore, the terms of section 141 do 
apply to such proceedings, i 

Therefore, a Court is entitled to set aside an order 
of dismissal, of an application under section 144, Civil 
Procedure Code, for default and to restore it A 
21WA HAM v, NAND ВАМ; 20 A. L. J. 226 44 
S, 144—Restitution, application for— 

Execution proceedings—" Party," meaning of. 

An application under section 144 of the Civil 
Procedure Code is nob a proceeding in execution 
under the Code aljhough it is in the nature of pro- 
ceedings in execution to enforce either directly or 
indirectly the final decree, A party to an application 
under section 144 of, the Code need not necessarily 
be a party to the decree. The word “party” in 
section 144 means “party to {һе application.” 

An application for restitution under section 144 
of the Civil Procedure Code consequent upon a 
decree of His Majesty in Council is governed by 
Article 188 of Schedule I tothe limitation Aot. 
A Bizz Lat v. DAM0DA Das, 20 A, L. J. 456; 4 U. P. 
LR(A)74- 

— S. 152—Plaini, rectification of error in, 

ajier disposal of suit, . 

Under section 152, Civil Procedure Code, errors in 
judgments &nd decrees can be corrected at any 
moment; and if those errors follow from clerical or 
accidental pristakes committed in the plaint or other 

[J . 
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proceedings it is open to the Court to ascertain by 
enquiry whether any accidental slip has occarred 
and to rectify it if the roal points at issue are not 
affected thereby. О PamsarwaN Sinan v. GANGA 
Baxgsu біхен, 8 О. L J, 416 693 


S. 152, О. XLVII —Decree, amendment 
of — Amendment not merely clerical—Court expressly, 
acting under в, 152 — Order, whether appealable. 
Plaintif sued to recover a certain sum of money 

as his share of certain trees sold from common 

land. The suit was decreed, but according to the 
calculations of the Court tke amount payable to 
plaintiff was found to be less than demanded by 
him. He objected to the calculations and stated that 
the distribution of the amount involyed had been 
worked out on an incorrect area The Court pro- 
fessing to act under section 162, Civil Procedure 

Code, allowed the objection and amended the decree: 
Held, that the Court must be deemed legally to 

have acted under Order XLVIC and not under 

section 152 of the Civil Procedure Code and that’ 

order amending the decree was appealable L 

Ranji Lar v. Стам, 3 L. L, J. 841 i 


О. t, ir. B—Members, some, of community, 
suit by, if maintainable—Muhammadan Law—. 
Shia sect—Dedication, proof of user, evidence as 
to, effect of —Origin of dedication unknown, effect of — 
Wakf— Dedication, partial and complete~Construc- 
fion of document—Trust—Charge—Keligious pur 
poses, dedication for. r 
Where the plaintiffsin virtue of the fact that they 

belong to the Shia sect and perform religious, 
ceremonies and other practices on a certain prop- 
erty and the graves of their relations also stand 
on that property seek for a daclaration that the said, 
property ig wakf property and the defendants have 
no proprietary right.over any part of that property 
or its income, they are entitled to maintain the suit 
irrespective of the provisions of О, J, г. &, Civil Pro- 
cedure Code. 

In order to ascertain whether a property is wakf,. 
user may be evidence of a dedication the origin 
of which is unknown, but it cannot be substituted 
for it, Whatis required is an indication that the 
wakif has divested himself of his proprietary inter. 
est in the subject of the wakf; Besides cases of 
complete endowment there may be instances of less 
complete dedication, in which, notwithstanding а 
religious dedication, property descends and descends 
beneficially to heirs subject to a trust or charge 
or the purpose of religion. О -Sapiq Husain v. 
Nazi Husain Kuan, 9 O. L. J. M1; 40. P. D R, 
(J. О.) 26 90 
О.І, r. 9, О. XLI, r. 4 — Necessary 

parly, omission of, in appeal, effect of— Lease—' 

Kabuliyat, construction of — Produce rent stipulated — 

Arrears value, recovery of. . 

A perscn who is a necessary party to a suit is: 
also a necessary party to the appeal. : 

n a suit for therent of & holding the plaintiffs, 
four in number, obtained a decree, the decree not 
being for specific sums in favour of each plaintiff 
the defendant appealed against the degree but 
joined only two of the plaintiffs as respongents : 

Held, as the two plaintiffs joined as respondents . 
could not have maintained -the suit, the @ppeal 

+ 
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was incompetont, and the decree passed therein 
в nullity. 

In a Manthika Settlement stipulation as to rent 
was as follows: ^ 

“Wo shallin respect of the kamat land deliver to 
the malik zemindar aforesaid at his place, grains, 
kalai and jai, two maunds per bigha on the average 
total 83 maunds 28 seers by way of rent in this 
way, viz, each year in the month of Pous 50 maunds 
of Kalai and in the month of Baisakh 33 maunds 28 
seers jai (oats) .....the price approximately is fixed 
nt Rs. 7.4.0 for kalai per шаппа, and Rs 2-3-0 for 
jai per maund.....Approximate rent comes to 
Rs.185." The price at which the produce was valued 
was not stipulated to be payable in default of 
delivery of produce : ' 

Held, that оа the true construction of the deed, 
the clear consequence of the non-delivery of produce 
as covenanted was that the tenants were liable for 
the market.value of these crops at the time when 
they ' were deliverable. Fat JATINDRANATH 
OnarTTERJI V, JHAKU MANDAR, 3 P.L. T, 456 780 
- O. 1, r, 10 “Wrong person’ as plaintif,” 

interpretation of—Bona fide mistake—Transposition 

from defendant to plaintiff — Limitation Act (1X of 

1208), s. 22— Addition of new party. 

The words of clause (1) to Order F, rule 10 of the 
Civil Procedure Code "where a suit has been 
instituted in the nume of the wrong person as 
plaintif” ` are comprehensive enough to include 
cases where the original plaintiff has no cause of 
action and their interpretation must not he 
restricted to cases where the plaintiff haz some right 
to sue, ` 

A certain firm was adjudieffted insolvent and their 
estate was vested in the Official Receiver. Prior to 
their insolvency the firm had entered intoecontracts 
with various merchants for the sale and purchase of 
different commodities. Merchants were alleged to 
have committed breach and were alleged to be liable 
for damages to the firm. The Official Reteiver sold 
by public auction the "outstandings due and pay- 
able tothe estate of the insolvents" inclusive of 
the claims of damages. Plaintiffs purchased these 
rights and gota duly stamped assignment of these 
rights and sued the merchants within three years. It 
was pleaded that the assignment was wholly 
illegal and void so far as it involved a transfer of 
“a right to sue for damages” and the suits were 
not maintainable. Plaintiffs applied three years 
after the accruing of the cause of action for 
transposition of tle Official Beceiver who was one 
of the defendants from the category of the defend- 
ants to that of the plaintiff : - 

Held, that as the suit was instituted in the 
name of the wrong plainjiff through a bora fide 
mistake of law and although the plaintiff had по 
cause of action, the Court could, under Order I, rule 
10 of the Civil Frocedure Code, transpose the Official 
Receiver from a defendant to a plaintiff. Ў . 





Held, also, that although the transposition was. 


beyond limitation ‘prescribed for the suit it was 


nob barred as a transfer of a party from a pro. 


forma defgndant to plaintiff was not an addition of a 
new party within the meaning of section 22 of the 
Limitation Aot, "S Fiex or German-Hari RAM 


7 873 


v. Finneor RUGHNATH-RALIANJI 3 
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against whom no relief claimed, whether can be 

joined as respondent in appeal. ° d 

A party to a suit against whom the appellant 
claims no relief can be made а respondent to the 
appeal. N Kuzsa v. Dasisa BRAU 


О. Il, r. 2—Hindu Law—Alienations by 
widow — Reversioner, separate suit by—Cause of 
action, 

The estate ofa Hindu widow is not a life-estate. 








=~ 


She is a proprietor of the estate with a right of 


alienation subject to certain qualifications. Each 
alienation by the widow in the exercise of that 
right must be judged by the circumstances in 
which it is made. 

An alienation by a Hindu widow of her estate or 
a portion of tbe estate is nob void ab initio but is 
only voidable if it transgresses the limitations im. 
posed by the Hindu Law on the power of alienation, 
The death of the alienor does not necessarily render 
the alienation inoperative. The death of the alienor 
widow only enlarges the reversioner's right of barely 
challenging the alienation intoa right of entering 
into possession of the property covered by the 
particular alienation, His right to challenge the 
validity of the alienation is, therefore,a permanent 
factor of his title tothe property which developes 
from & bare spes successionis into a vested interest 
as an effect caused by the death of the widow. 
Further, as the validity or otherwise of each aliona. 
tion depends upon the circumstances in which it 
is made and, as these circumstances vary with 
each alienation, it follows that the reversioner's 
right to challenge the validity of one alienation is 
different from his right of impeaching the validity 
of aseparate and independent alienation, though 
both the rights may arise out of the one and the 
same title. Again, he has aright of election; he 
may choose to challenge one alienation and assent 
to another, or he may challenge both or assent to 
both. He may exercise his right of election in 
regard to one alienation atone time and in regard 
to another alienation at another time, 

Therefore, a reversioner has a separate cause of 
action inrespect of each alienation made by the 
widow, anda snit to recover property comprised 
in one alienation is not barred by Order II, rule 2 
of the Vigil Procedure Code by reason of a prior 
suit for the recovery of properig comprised in 
another alienation. О Влнаров Sixeu v SULTAN 
Husain КнАх, 80. L J, 635, 38 U Р. L В. (J. 0.) 83 

455 


. 

———- O. И, r. 2, S. 96 (S3) —Relinquishment 
of portion of claim fore purposes of jurisdiction— 
Relinquislment, whether сал? be made after filing of 
suit— Consent-decree, what is—Egpression of consent 
at passing of decree, necessity of. E 
Per Sadasiva, Aiyar, J. (Coutts. Trotter J., dissenting), 
—The meaning of Order II, rule 2, Civil Procedüre 
Code, is that a plaintiffin order to bring his suit 
within the jurisdiction of a particular Court may 
in his plaint relinquish а portion of his claim based 
on the same cause of action. But once the suit is 
filed ina Court having no jurisdiction to grant the 
rélief prayed for iu the  pjaint, the provision in 
Order VII, rule 10 at once becomes applicable aud, 

*. 
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the only course open to Ње Courbis to return the 
plaint for presentation to proper Court. 

Per Coutts Trotter, J. A consent-decree does not 
necessarily mean a decree passed with the consent 
of the parties expressed at the moment the decree is 
passed. WI Govinpaswamr Kapavaran v. KALIA» 
PERUMAL МОМАҮАТНІВІҮАМ, (1922) М, W., N. 83 


A 837 
О. П, r. 2, О. XXII, r. 1—With- 


drawal of suit—8Sufficient cause. 

It is not a sufficient cause for allowing a suit for 
interest on а mortgage to be withdrawn under 
Order XXILT, rule 1 of the Civil Procedure Code, 
that a subsequent suit for principal, if brought, would 
be barred under the provisions of Order II, rule 2 of 
‘the Code, L Parpuman ОнаАмр v. Ganea ВАМ 


285 


O, IX, r. 7—Non-appearance of defendant 
—Suit ordered to be proceeded ex parte —Defendant, 
whether can appear subsequently. 

Where on the first date fixed for hearing, a defen- 
ant is not present and the Court makes an order 
directing the suit to proceed against the defendant 
ел parte, the defendant is not precluded from 
appearing on a subsequent date and offering to file 
his written statement and to produce his witnesses. 
A Внлстлт Prasad v, MUHBAMMAD бнівы, 20 A L. 
J, 270 892 


O. IX, >. I3-Provincial Small Cause 
Courts Act (IX of 1887), в. 17 (1)—Limitation Act 
(IX of 1998), s. б, applicability of—Application to 
set aside ex parte decree—Payment of decree amount 
after limitation period —Power of Court to excuse 
delay. 

A payment required by the proviso (1) to section 
17 (1, of the Provincial Small Cause Courts Act is 
not independent of the petition for setting aside a 
decree passed ew parte but is an element required to 
complete such a petition. 

Section 6 of the Limitation Act is applicable to 
the applications under Order IX, rule 13, Civil Pro. 
cedure Code, even when that procedure takes place 
in a Court of Small Canses. 

Therefore, a Small Cause Court Judge is competent 
to excuse the delay in depositing the decree amount 
in Court on an application under Order IX, rule 1^, 
Civil Procedure Code. М $прлһАтмотно KUpUMBAN 
v. ANDI REDDIAR, 16 DL. W. 494; 42 M. L. J. 484; 
(1922) M. W. N 266; 30 M. L. T. 342 . 104 
- IX, к. IS3—Ex parte decree against 

several defendarts—Appeal by some defendants 

without impleading others—Application by defendant 
not impleaded to set agid® decree—Forum— Ex parte 
decree Affirmed by Appellate Court—Decree of 

: Appellate Courte nature of--High Court, power 
of, to eucuse delay in filing application. 

: Where one of sevewal defendants against whom 

dn ex parte decree has been passed is not impleaded 

in an appeal preferred aguinst that decree, the 

Appellate Court has, no jurisJiction to entertain an 

application by that defendant to set aside the 

em purte decree. Where he is made a party to the 
appeal, an application to ret aside the decree made 
by him during the penfency of the appeal, or after 
it has ben. disposed: of, should be made to the 
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Court which passed the decree and not to the 
Appellate Court, 

' Where a defendant, against whom an em parte 
decree has been passed, prefers an appeal against 
that decree, and appears in support of the appeal, 
the decree of the Appellate Court affirming that 
decree cannot be described ав an ex parte decree of 
that Court. А 

The proper course for a defendant seeking to set 
aside an ew parte deoree against which an appeal 
has been preferred, isto apply to the Appellate 
Court for an adjournment of the hearing of the 
appeal to enable him to apply before the first 
Court to set aside the decree. 

Although ‘under O. IX, r. 13 2) of the Civil 
Procedure Code, as amended by the Madras High 
Court, that Court has power to excuse delay in making 
an application to set aside an ex parte decree, that 
power will be exercised only when there is justifica- 
tion for failing to make the application in time. M 
PaLANIAPPA OHETTY v. SUBRAMANYAM ОнЕттү, 14 L. 
W. 609; (1921) М. W. N. 798; 42 M. L, J, 12 59 


О. IX, r. I3-—Ex parte decree —Appli- 
cation to set aside, who can make —Minor defendant 
not properly represented by guardian, whether can 

' apply. 

A minor defendant who is not represented in 
a suit by а properly appointed guardian. is nota 
party to the suitin the proper sense of the term, 
and the proceedings in the suit cannot bind him. 

Under Order IX, rule 13, of the Civil Procedure 
Code it is the defendant in the suit who may 
apply to set aside es parte decree, A minor 
not represented by a competent guardian not being 
a defendant, cannct maintain such an application, 
N РквмА%Анр v. LAKHMICHAND 460 


Р О.Х, r. 1—Pleadings—Examination of 
+ parties—Duty of Court. 

- The proper way of clearing up pleadings after 
the plaint and written statement have been filed is 
that prescribed by Order X, rule i, Civil Procedure 
Code. Тһе Court must, under that rule, at the first 
hearing of the suit, ascertain from each party or his 
Pleader whether he admits or denies the allegations 
of fact made by the opposite party except where 
such admissions or denials are already contained in 
the written pleadings and must record such admis- 
sions or denials. A written replication is not a 
substitute for this oral examination of the parties 
and their Pleaders, and itis of the utmost import- 
ance for the purpose of doing justice between the 
parties that this oral examination should be duly and 
carefully carried out by the Court, О ANJAMAN-UN- 
Nisa v. ÁsHiQ Аш, 6 ©. L. J. 439; 8 О. Р, L. R. 
(J. 0.) 65 222 


O. XI, rr, 15, 18-— Inspection of docu- 
` ments— Unnecessary documents. 

“A defendant is nob entitled to the production and 
inspection of documents which are referred to’ in 
the plaint merely as part of the narrative of the 
history of the dispute and which are not necessary 
either for proving the plaintiff's case or for assist- 
ing the defendant in his defence, BL, & I. 
Rapaport v, Kahtiax;: HinicHímp, 23 Boy D. Е. 
1290 © EA DM ” 8 
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О. ХХІ, r. 16, provision of —Execution — 
Decree, who can execute. 3 
No one can execute the decree except the decree- 

holder or a person io whom the decree has been 

transferred by assignment in writing or by operation 

ofthe law. The provisions of Order XXI, rule 16 

must be complied with. A Suis CnHaRAN Das v. 

Ram CHANDER 878 


O. XXI, r. 16—"Transfer by assignment 
in writing or by operation of law," meaning cj— 
Mortgage, whether included, * 
The words “transfer by assignment in writing or 

by operation of law" in Order XXI, rule 16 of the 

Civil Procedure Code, mean a transfer of all the 

transferor’s interests in the decree. Unless the 

interests of the transferor in the decree are exhausted, 
there is not a transfer, as'the'rule contemplates. The 

words do not include the transfer of rights in a 

decree by means of a mortgage, A Maznar Husain 

v. Амтот BIBI . 679 


O. XXI, r. 57—0rder. putiing an end 

to attachment, ` i 

Where there із ап explicit order. putting an end 
to the attachment, Order XXI, rule 57, Civil Pro- 
cedure Code, has no application, nor is there anything 
in the rule which limits the power of the Court to 
pass such an order, О МонАммАр MUZAFFAR ALI v. 
Bnaawarr Prasan, 8 О L. J. 8:8 


O. XX1, r. 89—Civil Rules of Practice 
(Muffasil), r. 1-1—Payment of money and filing 
of lodgment schedule without formal application 
to set aside sale, effect of—®rder setting aside sale, 
legality of. 

The mere payment of money in Courteand filing 
of lodgment schedule without an application oral or 
in writing to set aside the sale under Order XXI, 
rule £9, Civil Procedure Code, cannot be the basis 
of an order cancelling the sale. The Jodgment 
echedule cannot be treated as equivalent to the ap- 
plication required by rule 89. М Ravapatr 
VENKATASUBBA Hao v KALAPATAPU NABAYANA Rao, 
(1922) М, W. N. 171; 16 L W, 450 44 


О. XXI, rr. 89, 92— Decree, prelimi- 
nary, in redemption suii—Deposit by mortgagor, 
application for-—Limitation. 

The right of a mortgagor to pay in the amount 
due under a preliminary deoreeis a continuing right 
and can be exercised at any time until an order 
absolute is passed. No period of limitation applies, 
therefore, to an application by the mortgagor to 
deposit money О Banxe Bimari LAL v. GHANI 
Auman, 9 О. L. J 14 : 944 
— ——- О. XXI, rr. '89, 92, O. XLII, 

ra <), S. 104 (2)—Possessory- mortgagee, 

status of—Right to apply to set aside sale — Appeal, 
second — Sale, order setting aside : 

A possessory mortgagee holds an interest "in 
immoveable property sufficient to justify the appli- 
cation of Order ХХІ, rule 89, Civil Procedure (ode, 
to his cage. " 

No segond appeal lies from an order setting aside 
a sale under Order XXI, rule 92, Civil Procedure 
Code. JO Jacuonay бімен v. BACHCH\, 9 О. L. J, 50; 
29 Q. O. 18 
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O. ХХІ, r. GO—Sale, how set aside... 
Order XXI, rule 90 of the Codeof Civil Feocedure 
not only covers & case of material irregularity 
but also а case of fraud in publishing or conducting 
the sale. - C -ABDUL SAMAD v. BASIRUDDIN z20 
O- XXII, rr. 2, 4— Death of respondent 

— Legal representative on record — Procedure. 

Where the representatives of a deceased re. 
spondent are already on the record in another capacity 
and no application is made for substitntion within 
time, an entry should be made in the record under 
Order XXII, rule 2, of the Civil Frocedure Code and 
such a case is not governed by rule 4 of Order XXII 











of the Code. О HarizuNNisA v, Ja ч 
24 О. С. 874 mm d 
о. XXII, г» 9 (2)— Abatement of 


` appeal—Formal order, necessity of, before application 
for restoration, 
. A formal order declaring that a suit or 
has abated is necessary before an application TRE 
Orđer XXIT, rule 9 (2) can be entertained. A 
GuJRATI v. SITAL MISIR 554 
о. XXXII, rr. З, 4—No appointment 
of guardian ad litem—Ex parte decree—Nullity— 
Minor, not bound by decree, j 
. Under the Civil Procedure Code when there is в 
minor defendant in в suit it is inoumbent upon the 
Court to appoint а guardian with his consent to 
act ав a guardian in the suit on behalf of the minor 
A mere irregularity in the appointment of Қ 
guardian ad litem will not render the decree obtained 
epa пе ио к а void unless the interest of 
e minor has suffere reason i 
за жаши y of such an irregu. 
. Àn ez parte deoree passed against a mi i 
appointment of a guardian ad item is mull add nd 
and is not binding on the minor. Pat CnHATTRA 
KUMARI DEBI v. RADHAMOHAN BiNGARI, 8 P, L, T. 451 
pue id кп, ra &-Minor umi 
> талат ad litem— Proper perso Y 
Illegality —Court, duty of. учын иды 
. Where а Court appoints a person: a i 
litem who is disqualified andes, rule 4, er Saat 
of the Civil Procedure Code, it commits an illegalit 
voti than a mere irregularity. Е. 
. Where а minor sues to set aside 
against h&n on the ground that he was einas 
represented, the merits have te be опе ints 
to find out if the person appointed as guardian ad 
litem was the proper person to be go appointed 
A Мывтт DAAR v. PITAMBAR lan, 20A, LJ 329 
———— 0. XXXIV,,r. I Mapas а 
prior morlgagee —Puisne marigagee not aade arin. 
effect of,- Subsequent suit by prior mortgages jo 
^ possession against puisne moftgagee ~ Transfer of 
Property Act (IV of 1882), s. 52— Lis pend 
applicability of, ы ie Sacer 
Я Where à mortgagee sues for foreclosur i 
impleadiug а puisne mortgagee, and after that pins 
is barred by time as against the puisne morten А 
the latter sues the same mortgagor for тане ж 
of the same property without impleading the rior 
mortgagee and gets his deoree first and SUME 
possession of the property, the prior margigeo is 
entitled to a decree for possession subjfct to the, 
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puisne morbgagee's right to redeém, inasmuch as 
‘the trafisfer to the puisne mortgagee was made 
during the active prosecution of the prior mortgagee’s 
suit. Е 

Per Dhobley, A. J. C.—Order XXXIV, rule 1, Civil 
Procedure Codé, is merely a rule of procedure enacted 
with the object of preventing multifariousness of 
‘suits in respect of the same property and cannot 
affect the plaintiff's rights, lts object is not to 
punish a plaintiff for his failure to join as parties, 
persons of whose interest hé is ignorant and whose 
title-deeda he hasno mearsto inspect. № Jocrsn- 
WAR v. Mori 631 


= О. XXXIX, r, 1—Temporary injunction, 
when to be granted — Balance of convenience. 

The granting of a temporary injunction is a 
matter of discretion, albeit a judicial discretion. 
One-of the principles the Court has to bear in 
mind is that it must first see that there is a bona 
fide contention between the parties and (her, on 
which side, in the event of success, the balance of 
incovenience will.lie if the. injunction does not 
issne. The real point is not how the question should 
be decided at the hearing ofthe case, but whether 
there isa substantial question to be investigated 
and whether matters should not be preserved in 
status quo until that question can be finally decided, 

Defendant obtained a decree for possession of a 
house, The execution of that decree was resisted 
by the plaintiff who objected that the hoüse 
belonged to him. His objectión was dismissed and 
he filed a suit for а declaration of his title. He 
also prayed for the issue of a temporary injunction 
' prohibiting the execution of the decree for posses- 
sion pending the decision of the suit: ` 

Held, that if the plaintiff was evicted from the 
house, the suit for declaration, as framed, woald 
probably be thrown out and that, therefore, the 
balauce of convenience wag.in favour of the plaintiff, 
and that-the injunction prayed for should be granted. 
L Kansur HAM v. SHARE DIN 161 


Ov XXXIX, r. I—Appeal—Temporary 
injunction pending appeal —Irreparable injury. 
Plaintiff who was thé mortgagee of a plot of 

land, built а house оп the plot under the terms of 
the mortgage-deed. The plot was subsequently 
sold by the owner to the defendant. Plaintiff sued 
for possessión Of the plot by pre-emption His 
au't was dismissed by the first Appellate Court 
and he. preferred a second appeal to the High 
Court. Defendant®in the meantime obtained з 
decree for redemption and wanted to pull down 
the house, Plaintiff appli&d to the High Court for 
a‘temporaty injunction restraining the defendant 
from pulling dowg the house pending the decision 
of plaintiff's pre-emption appeal: 

Held,- that if the defendant were permitted to 
pull down the house, the plaintiff would be deprived 
of the very ground on which he based his pre- 
ferential right of pre-emption and would thus 
suffer. irreparable loss, and that, therefore, this 
wag a fit ease in which a temporary injunction 
‘should be grapted. ' L Arran Dix v. SHANKAR Das 
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Under Order XLIIT, rule 1 (4) of the Civil Pro- 
cedure Code, an appeal lies from an order issuing 
an injunction subject to a condition passed under 
Order XXXIX, rule l of the Civil Frocedure Code. 
A Gaxzsu Prasad Sanu v. рокн HARAN Sao 


O. XXXIX, rr. " s 2— Tenant obtaining 
decrea against sub-tehant [or possession—Suit by 
landlord against tenant for possession and injunction 
not to execute decree—Temporary injunction, 
legality of — Proper remedy. 

Plaintiff let a house to defendant on lease which 
expired on 30th June 1920; defendant ‘sub-lat the 
premises, and as he could not get possession from 
his sub-tenant ‘he brought a suit and ‘obtained a 
decree, Plaintiff then filed a suit against defendant 
claiming possession and that the decree obtained 
against the sub-tenant was not binding on him, 
and for an injunction against defendant not to take 
possession After the suit was filed he applied for, 
and was granted a-temporary injunction restraining 
defendant from exéouting his decree against the 
sub-tenant : Ы 

Held, that plaintiff's suit not being of the nature 
prescribed in either rule ! or rule ? of Order XXXIX 
of the Civil Procedure Code, the Court had йо 
jurisdiction to restrain defendant from obtaining 
the benefit of his decree, which had nothing to’ do 
with plaintiffs claim, and that plaintiff's proper 
remedy was to ask for the appointment of a: 
Receiver pending settlement of the dispute ‘between 
himself and the defendant В Nasarva>st Оддел. 
ARJANI v. SHaHaJADIeBzGAM, 24 Bom. L..R. 378 


763 
Ө. XXXIX, r. 2 (3), О. Хип, 


r. I (r)—Temporary injunction, disobedience of — 
Order refusing attachment — Appeal, whether mains 
tainable, : Я 
An order refusing to attach property for diš- 
obeying an injunction is an order passed under 
Order XX XIX, rule 2 (3) of thé Civil Précedure Code 
and is appealable under Order XL1II, rule 1 (r) of 
the Code. L Diwan Снамр v. JHARRIA Coat са 


O; XLI, v. 5 - Execution, stay of -High 
` Court, Original Side— Application to whom to be 
made— Practice, 

If a .party, againsb whom judgment has been 
given on the Original Side, desires to obtain a stay 
of execution, pending an intended appeal, and desires 
in the first instance to apply cn the Original Side, 
he must apply to the Judge who decided the case 
without unreasonable delay. © Cuatursuos Снах- 
DANMOLL v, BaAsDEO Das Baca, 43 О, 795; 25 ©, W. N. 
928 ` ; 198 
O. XLI, r. 20 —Respondent, addition -of 

— Appellate Court, competency of, to add respondent. 

Under the provisions of Order XLI, гше 20° of 
the Civil Procedure Code, it is competent for an 
Appellate Court to add respondents to an nppeal, 
even though the time within which an appeal 
against those persons might!have been preferred 
has-expired. U B Mauna An Gang v. Ma torn Dun, 
4U B,R (1921) 87 : 365 
O. XLI, rr. 22, 3S3-—Appeal-*0ross- 
objections against co-resgondent. ' 
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| O, XLI, т. 22, C. P. O., should ordinarily be confined 
to cases of cross-objections urged against the appel- 
lant;r.98 of the same Order, however, gives the 
Court a very wide discretion, and cases may occasion- 
ally arise where justice requires that cross-objections 
against а co-respondent should be heard. But, where 
one of several defendants against whom a decree is 


passed has allowed the period for appealing to elapse, . 


the rule does not revive his right simply because a 
co-defendant has instituted an appeal against the 
plaintiff on entirely different grounds. The same 
principle applies in the case of a respordent objector 
who does not file any appeal himself whose interests 
are identical with that of the appellant and who 
might, had he chosen, have joined in the appeal. 
О MUHAMMAD MUZAFFAR Ати V. BHAGWATI PRASAD 
Sıxan, 8 О. L. J. 268 64 

O. XLI, г. 23—Remand—Court to which 

case can be remanded, 

The remand contemplated by r. 23 of О, XLI, C. P. 
O.is a remand tothe Court from whose decree the 
appeal is preferred, but if the Appellate Court making 
the order of remand has power to transfer a case from 
one Court to another, there is nothing illegal in its 
temanding the case to some other Court. 

, Ап, Additional Judge, however, has no power to 
transfer a case from one subordinate Court to an- 
other, and, therefore, cannot remand a case to a 
Court other than that which originally tried it. L. 
Cuassu v, ӨНАМ Lat I3 

m- О. XLI, rr. 23, 24, 25 —Suit decided 
on "merits— Appellate Court, whether can remand 
under r, 28-—-Procedure. 

' Where a Trial Court has decided а suit on the 
"merits, ibis not open. to an Appellate Gourt to re- 
mand the case under r. 28 of O. XLI of the O, P. C. 
as though the suit has been decided on a preliminary 
point but it should take the course indicated in r. 24 
or the course indicated in т. 26. С NuRUL GONI v. 











A, S. A. KAZAMAINI 922 
О. XLI, r. 27—Appellate Court— 
Additional evidence. 


The legitimate occasion for the admission of addi- 
tional evidence by an Appellate Court under O. XLI, 
r; 27 of the О. P. C. is when, on examining the evi- 
dence ав it stands, some inherent lacuna or defect 
becomes. apparent, or where a discovery is made, out- 
віде, ће Court, of fresh evidence, and an application 
ig made to import it. L Finan Ram RIOHHPAL-SHAM 
Lan v, Firm Вахе Duan & Sons 370 
— O. XLIII, r. I (w), O. XLVII, 

Pa 7 —Order granting review—Appeal—Jurisdiction 

‘of Appellate Court, 

Although О. XLIIT, r*1 (w) of the C. Р.О. 
allows an appeal against an order granting a review, 
that clause must be read with г. 7 of O. XLVII by 
which the. grounds, on which an order granting a 





‚ review can be seb aside on appeal, are limited. Unlbss 


the facta of a case are sufficient to bring the grounds 
of appeal within those limited grounds, an Appellate 
Court has no jurisdiction fo set aside the order of 
raview. oh appeal. C Sursya NARAIN ÜHOWDHURY v. 
Kunga ВенАВҮ Mat, 25 О. W, М. 884 909 
~O. XLV, г. 7 (1), as amended by Act 
XXPT of 1920 —Appeal to Privy Council —Security— 
Time for applying to change nature of security. 

Although, under the proviso to sub-rule (1) of 





» md of О. XLV, С. P. O., added by Act XXVI of 1920, 
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an applicant for leave to appaal to His Mojesty in 
Council may move the Eigh Court to permit seourity 
to ba furnished in some other form than in cash or in 
Government Promissory-Notes, it is essential that the 
Court should be so moved before or at the time of the . 
hearing of the application for leave to appeal, and if 
no such order is obtained at the date of the grant of 
the certificate, security must be furnished in cash or 
in Government securities within the period allowed 
byr 7 оО. XLV. L B Mrs, КІнктоор v, MAune - 
Sin, 11 L. В. R. 213 548 


O. XLVII, r. 1—Review, application 
for, grant of—“Other sufficient reasons” ~Appeal, ^ 
maintainability of. 

No appeal lies from an order granting a review 
for “other sufficient reasons" within the meanin 

of О. ХОУП, т. 1 of the О, P. С. А TrksENI KUNWAR 

v. МОНАХ Lan 8 


Sch. II, r.  '8—Negotiable Instruments 
Act (XXVI of 1881), s. 32—8ale оў goods— Arbitra. 
tion clause in indent-—Suit on bills—Stay of suit, ° 
The defendant firm placed an indent for tho, 

purchase of certain goods with the plaintiff firm, 

One of ths clauses of the indent was as follows :— 
“We hereby agree to purchase from you the under. 

mentioned goods............and authorise you or- your 
correspondents to draw upon us at 30 days’ sight with 
all relative shipping documents attached for payment. 
In case of need seller's invoice to be taken in lieu of 
draft which draft we engage and bind ourselves to 
accept on presentation and pay at maturity notwith- 
standing any objection we may have regarding or on 
account of any variation whatever from the terms of 
the indent, such objection to be settled by arbitration 
as provided for below.” 

The plaintiff firm after shipment of goods draw 
two bills of exchange against the defendant firm 
which the latter accapted but refused to pay on 
maturity, The plaintiff firm accordingly sued them. 
and their claim was based, inthe first instance, 
upon the’ accepted but unpaid bills, and, in the 
alternative, they sued for the price of the goods and 
for certain expenses: > 

Held, (1) that the olaim of the plaintif firm was 
based pgimarily on the accepted but unpaid drafts 
as contemplated by section 32 gf the Negotiable 
Instruments Act ; 

(2) that, therefore, the defendant firm could not 
demand that the dispute must ре referred to arbi. 
tration under the provisions of the indent, and were 
not entitled to get a stay of proceedings under 
para. 18 of Sch. ТЇ to the Ù. R. O. | L Ranma BIHARI- 
Diwan бімон v. G. В, ALEXENDER, 2 L. 895 43 
Sch. Ш, para. fef —Juigment-debtor 

agreeing to sell přoperty—CQharge forbidden by 

para. 11, whether created, • 

A judginent-debtor by contracting to sella prop. 
erty which is in the hands of the Collector does not 
charge the property in a manner forbidden by 
para, 11 of the Third Schedule of the 0. Р, О. N 
AMOLAKsAQ V. MABIPATRAO ' 850 
Sch. Ш, para. II--Ezecution. of 

decree—Decree transferre to Collector—Debtor, 

power of, to alienate property—Permission of 

Collector—Power of Civil Court. е 

Para. 11, Sch. III, О.Р. 0., oreates ‘an absolute 
disability on the фа of a debtor to deal with 

е 
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property while the powers conferred by the Schedule 
on the Collector aré in force. 

No special form of permission is required by para. 
11, Sch. IIT, O. Р, C., to enable a judgment-debtor to 
execute a mortgage of his immoveable property. 1 
is sufficient that the Collector knows that the mort- 
gage is being executed and that he does in substance 
sanotionits execution by an order in writing. ` Nor is 
it necessary under that paragraph that every detail 
of the transaction should be sanctioned by the Colles- 
tor or even that there should be a separate permission 
in respect of each deed, All that is required is that 
the judgment-debor should have his written permis- 
sion to mortgage the property. The permission 
mentioned in the paragraph need not take the form 

-of а certificate under O. XXI, г. 83,. О. P, C., for 
this rule and para. 11 of Sch. IIL aretwo entirely 
independent provisions and there is no warrant for 
reading the former into the latter. 

The provision contained in para 11, Sch. III, O. P. 
C., makes it illegal for a Civil Court to issue process 
against the property during the period the powers 
conferred by the Schedule аге exercisable by the 
Collector, and в process which was illegal when it was 
isgued cannot become effective when the Collector 
ceases to be in charge of the execution proceedings, 
О MunuaMMAD MUZAFFAR ALI v. BHAGWATI PRASAD 
Sinan, 8 O. L. J. 858 642 
Code of Civil Procedure (Amend- 

ment) Act (lof 1914), S. З. See Civin 

PROCEDURE CODE, в. 67 893 
Common carrler-— Loss of goods —Damages— 

Olaim' in rupees — Foreign currency — Rate of 
' exchange—Date of conversion. 

A Court which can give only judgmentin terms 
of one currency can never undertake toensure pay- 
ment of the exact equivalent at the time of payment 
of a given quantity of another currency. The rate 
of exchange on the day of payment may be an ideal, 
but it isan impossible ideal: the rate at the time of 
judgment is not the ideal: it is not necessarily nearer 
tothe rate atthe time of ‘payment than the rate of 
any other day, Therefore, in an action for damages 
suffered by reason of negligence on the part of a 
common carrier, the amount of loss is not to be 
caloulated at the rate of exchange prevailing at the 
date of judgment as distinot from, say, the rate 
prevailing at the'date of the breach. 

A consignment of tea, belongirg to the plaintiff (a 
Tea + ompany ince*porated in England and carrying 
on business in. Assam), was lost through the negli- 
gence of defendant (a common carrier) while it was 
in transit from Assam іо Chittagong for the purpose 
of shipment to England, On plaintiff’s claim for 
damages in rupees, it was egontended on behalf of 
the defendant that the plaintiff Company being 
incorporated in England and the loss caused to the 
plaintiff being in the first ingtance measurable in 
sterling, judgment must be based upon such sterling 
sum converted into rupees at the rate of exchange 
prevailing on the date of the judgment: 

Held, «11 that the fact that the plaintiff Company 
was incorporated in Eagland was entirely irrelevant: 

(2) that the rate prevailing on the date of judgment 
was not the rate at which ‘the amount of damages 
could be measured. ‘C,Dexsarni Tea Co. Lro. v 
AseaM-BrNgaL Riatnway Co, Lro., 480.886 469 
Comprem\se — Minors — Procedure — Privy 

Council Appec h К 
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Compromise—concld. 
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In Privy Council appeals where it is desired to 
bind persons under disability by a compromise, it is 
of the utmost importance that there should be 
clear expression of opinion by the proper Court in 
India that such compromise is a beneficial one- for 
those persons. Р C Повіхрл CHanpra v. KAILASH 
CHANDBA, 14 L. W. 890; 26 C. W. N. 105; 3 U, P, L. E; 
(P. C.) 77; $0 M. L. T. 181; 48 O, 994 154 


Compromise decree—Time fixed for сот. 
pliance—Eatension of time—Deciee and compromise 
bearing different dates— Tine, when begins to run. ` 
Where a compromise-decree fixes a period of time 

for the payment of a sum of money under it that 

period cannot be extended on the ground of the 

Courts being closed on the day fixed for payment 

when it was not necessary under the compromise 

that the money should be paid into Court. 

А compromise becomes operative when it is em. 
bodied in a deoree, and if it fixes any time for the 
doing of uny act, the time begins to ran not from the 
date of the compromise, but from the date of the 
deoree. О Irani Baza v, Targa Becas, 9 О. L. 223 


Construction of document. | 
If a document is open toa construction which 
makes all parts of it harmonise with one another, 
that construction is always to be preferred to 
one which introduces a repugnancy between one 
part of the document and another. О HarIzZUNNISA 
т. JAWAHIR SINGH, 24 О. 0.874 24 
Construction of document. ў 
Та order to construe a document the Court must 
look to all the covenants in it. О BisuksHAR DAYAL 
v. Har Ras Колв, 8 О. Is J. 346 622 
Deed of gift—Right to recover compensation, 
whether assigned, . 
Defendant sold two shops and inthe deed of sale 
covenanted that in case of eviction by the Muni. 
cipality the vendee would be entitled to refund of 
the purchase-money. The vendee mado’ a gift of 
the shops in favour of the plaintiff and the deed of 
gift contained the following clause: “The donee like 
the donor will be bound by all the terms and all 
the rights to realise rents, to do repairs, etc., which 
Thad under this deed vest in the donee," Plaintiff 
was evicted from the shops by the Municipality 
and brought the present suit to recover the purchase- 
money from the defendant: ` 
Held, that the right to recover compensation had 
not been assigned tothe plaintiff under the deed 
of gift and that hia suit must, therefore, fail. 'L 
MUHAMMAD SAID т ABDUL ADI 256 
Lease, perpetual, interpretation 'of—Re-entry 
` or reversion, right of—Absolute interest— Under. 
proprietor, rights of-—Qudh Rent Act (XXII ‘of 
1886), s. 3 (81, К 
The true construction of а document does not 
depend upon the name which is given to it, but it 
must be determined with reference to its terms. 








A document was christened with the name of & 


“perpetual lease ” After reciting thearea of the lands’ 
which were the subject-matter of the deed, the’ 
document prescribed a jama of Rs. 102.2-0, annually’ 
payable by the lessor and then proceeded as follows: — 
“t do hereby agres and reduce to writing that the 
said" lessee “having his possession over it, shall 
annually pay the pay of the Patwari and Chaukidar, 
i е, the entire amount of Rs, 1032.0 shall be paid 


and enjoyment of the same generation after gener- 


..ation (naslan bad naslan, batnan bad batnan) and 


shall exercise all sorts of proprietary powers 
(akhtyarat bator malitana)” The grantor did not 
reserve any right of re-entry or reversion in his 
favour in апу event. Is was found thatthe donee 
and his sons used to pay rent tothe donor and her 
transferee : 

Held, that the above document created an absolute 
interest in the donee with this qualification that a 
liability to pay the annual јата of Bs, 102-2-0 was 
imposed on him, so that he became an under. proprie- 
tor of the lands as defined in section 8 8) of the 
Oudh Bent Act. О Kann Dav Kaan v. Brac 
GuarunAN, 9 О L, Ј. 104 ' 110 


Construction of judgment — Fore- 
closure decree, final—Extension of time-—Setting 
aside of decree —Benefit of doubt. 

On an appeal from a decree final for foreclosure, 
the Appellate Oourt granted the judgmoent-debtora 
two weeks’. time within which to pay the balance 
of the decretal money and directed that if the 
payment was made the mortgagors would be put 
in possession of the property mortgaged, but that, 
if they.failed to make the payment; their rizhts in 
the mortgaged property would be extinguished : 

Held, that inasmuch as the judgment contained 
no provision that in case of failure to pay, the 
decrée final for foreclosure would stand, the decree 
must be treated as granting an extension of time 
and setting aside the final decree and that, there- 
fore, the judgment-debtors yere entitled to pay the 
decretal money at any time before an order absolute 
was passed Ж 

Where the language ofa judgment is doubtful, 
the benefit of the doubt ought to go to'the judgment. 
debtor. О GoxanAM Өткен v. Manet, 8 О, L Bil 


Contract, б. T. F., breach of — Damages, measure 


of. 

A. contracted to sell to B a certain quantity of 
rice at a certain rate per bag с. 1. f. to Colombo, and 
undertook to make shipment at Bassein before a 
certain date and obtain payment by handing over 
bills of lading to B at Rangoon; he failed to ship 
any rice at any time to Colombo, whereupon B. 
brought the present suit to recover damages arising 
from the breach of the contract, and the question 
was as {о the true measure of damages to be 
awarded : 

Held, that a c. i. f. contract being a contract for 
the sale of goods by tendering the shipping doou. 
ments, and nob a contract fay the sale of documents 
relating to goods, the principal ‘and substantial 
breach for which damages were awardable was the 
failure to ship the rice to Colombo, and B was 
entitled to be put inthe same position that he would 
have: beenin, had the contract been duly perform. 
ed, and the rice delivered to him on due date, and 
that the true measure of damages was the difference 
between jhe contract rate andthe rate at which 
the rice gould hava been sold by him at Colombo 
had it been delivered on due date. L В S.K.R 8. 
L.Onrwry FIRM v, AMARCHAND MapHowjEE & Со, 


Ji L B. B, lal : 


è 
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Moveable property —Contract obtained by fraud or 
cheating, effect of—Certified brokers of Native Stock 
and Share Brokers’ Association - Del credere agents 
—Transfer forms, blank, delivered to brokers— 
Transferee for value without notice 

Share certificates are moveable property and are 
therefore, "goods" within the meaning of section 103 
of the Contract Act. 

If а contract is obtained by fraud or cheating, it 
is voidablo atthe instance of the party defranded 
or cheated, but if the performance of the contract 
is obtained by fraud or cheating, the contract can. 
not be avoided. 

Where a seller is induced to perform his part of 
a valid contract of sale and to deliver the goods to 
the buyer in performance of that contract by fraud 
or cheating on the part of the buyer, the property 
in the goods delivered tothe buyer passes to the 
bayer, and if the buyer sells and delivers the goods 
to a bona fide purchaser for valuable consideration 
without notice, such a purchaser gets п good title 
to the goods and the seller cannot recover the goods 
from such a purchaser. The seller has his remedies 
against the buyer under the contract and can sue 
him for the price of the goods. 

An agent by express contract with his principal 
or by the usages and rules of the particular place, 
market or business in which he is employed, may 
become personally liable to the principal. 

Certified brokers of the Bombay Native Share and 
Stock Brokers’ Association are del credere agents of 
their constituents. They are in a fiduciary relation. 
ship to their constituents. Their duties are strictly 
to adhere tothe position of agents, toact diligently 
for their principals, and to make enforceable bar. 
gains for them and keep those bargains open. 

Where an owner of shares either signs the trans- 
fer forms and delivers the same with the certificates 
to a broker or where, never having had possession 
of the blank transfer forms and share certificates 
but knowing them to be in such condition that a 
broker could deal with them, he allows them to 
remain in the broker's possession and thereby enables 
the broker to part with them to another who takes 
them upon the faith of the apparent authority of 
the broker to deal with them, then the true owner 
is estoppe? from questioning the title of the person 
taking upon the faith of the appar@mt authority of 
the broker to deal with them. B Fazan D. ALLANA 
v MascGALDAS M. PakvAsa, 23 Bem. L, R. 1144 
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Goods, sale of—~Delivery period all October — 
Tender and refusal—Brefich of contract—Re-sale— 
Subsequent tender and refusal—Suit for ftamages — 
Assessment of damages—ContracteAct (IX of 1572), 
5. 107. е Я 


р. bought certain goods ffom Р, and it wag 
agreed that delivery was “to be taken ez-scale in all 
October 19:9." On October 2nd P. called on Р. іо take 
delivery but D refused: P. repemted his demand on 
October 4th, and on the :th threatened,to re-sell 
if delivery was not taken, but D.again refused, 
whereupon P. sold the goods, and called on D. to 
pay the difference, Subsequently, on Octgber 16th 
Р. informed Р, that he would give deliverp® on элу, 

. 





' dete gonvenient to 
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P. between Ootober 15th and 
October 21st, but D. refused to take delivery on 
the ground that the re-sale having taken place 
before expiration of the contract period, he had 
exercised his option to treat the contract as 
rescinded. P, thereupon brought the present suit 
claiming as damages the difference between the 
contract price and the market rate of October 218: 

Held, that under the contract D. had not the 
option to take delivery whenever he liked in all 
October; that the goods having been tendered D, 
by refusing to take delivery had committed a 
breach of the contract, and P. was entitled to sue 
for damages on the footing of the market price on 
October 3186, it being immaterial whether the suit 
was based on the breach of contract on October 
3rd, or on the breach committed on October 1&th; 
‘that as atthe time of the re-sale the property in 
the goods had not passed to D., P. could not exer- 
cise the right of re-sale under section 107 of the 
Contract Act, во as to enable P. to sue for damages 
on the footing of the results of the re-sale, and 
that P. was entitled to recover as damages the 
difference between the contract rate and the 
market rate of October 31st. L B Номт Huar 
& Со, v. Sin GEE Мон & Co, 11 L. B. B.i82 510 
Money borrowed by ewecutor to supplement 

testator's assets—Emecutor, personal liability of. 

Upon a contract of borrowing made by an 
executor after the death of the testator, the execu- 
tor is only liable personally, and cannot be sued as 
executor so as to get execution against the assets 
of the testator. 

Where there is no necessity for an executor to 
borrow money for the purposes of the estate and he 
borrows the money to supplement the assets left 
by the testator, the liability of the executor is а 
personal one. О Anant Вам v. NATIONAL BANK or 
Upper Innia, Lrp., LuckNow, 9 О. L. J. 94 116 
, performance of —Bond— Mcde of re-payment, 

not enforceable—Covenant to re-pay, whether can be 

enforced. 

A, executed a bond in favour of B. to secure a loan 
of money: the bond provided that it would be re-paid 
by a certain date: that the creditor would be given 
possession of certain tenancy land in lieu of interest, 
and that in case of default, the creditor would be 
entitled to continue in possession. e bond was 
unregistered And the tenancy was not transferable. 
A. brought a suit on the bond and asked for a 
simple money-decree against B.: 

Held, that the® bond being unregistered there was 
no valid mortgage, but merely an agreement to 
deliver possession, and Ghat although the arrange- 
ment fade to re-pay the debt failed partly from 
want of registrgtion and partly on actount of non. 
transferability ofthe land,¢he covenant to re-pay the 
money borrowed соја still be enforced. 

Ifa contract prescribing a particular mode of 
re-payment of a debt fails, the primary obligation 
can still be enforced, provided the transaction is not 
one in which the consideration is forbidden by law 
or is opposed to public policy. О Bam AUTAR v. RAM 
ABRE, 8 O. L. J. 414 680 
‚ suit on— Wagering contract, plea of, in 
deferfe— Onus of proof—Witness—Abstention of party 
to enttr witness-bom— Presumption, 











Where in a suit to recover damages on the basis 


‘of a contract, the defendant pleads that the contract 


was in the nature of a wager, the onus of proving 
that the contract was wagering lies upon him, 
his mere statement that the contract was ofa 
wagering nature is not proof of the fact asserted. 
Where a defendant ађвёћіцв from going into the 
witness-box on his own behalf to be cross-examined 
by the plaintiff, the Court is -entitled to infer every 
thing against him. B RAJAL RAMNARAYAN 4, 
BUDANSAHEB ADULSAHER, 24 Bom. L. R. 145 943 


Contract Act (IX of 1872), s. I6— 
Undue influance — Necessity— High vate of interest. 
In order to establish undue influence as defined by 

section 16 of the Contract Act, it must be shown 

that the lender took advantage of the necessity 
and of the position of the borrower and imposed 
unconscionable terms. The mere fact that the 
borrower was under urgent need to borrow is not 
of itself sufficient to raise the presumption that 
undue influence was exercised, nor does the existence 

of urgent need, accompanied by the fact that a 

high rate of interest is charged, establish such a 

presumption, О Manras Prac Din v BHAGWATI 

Sanat, 8 О. D. J. 218 

S. IG—Undue influence—Urgent need of 
borrower, 

Urgent need of money on the part of & borrower 
is notin itself sufficient to place the lenderin a 
position to dominate his will within the meaning of 
section 16 of the Contract Act. О MUHAMMAD 
MUZAFFAR ALIv. BHAGWATI Prasan BSiNaH, 8 O L. 
J. 858 • - 642 


S, 17, Expl.—Fraud—Oovenant not to 
engag® in business—Oontract in contravention of 
covenant— Concealment, 

M., was employed by the defendant firm ав a 
clerk under an agreement one of the conditions of 
which was-that he would not engage in any businese 
of his own or join any other firm so long as he 
remained in the service of the defendant firm. 
Subsequently, he joined with 3 for the purpose of 
entering into certain transactions with the defend. 
ant firm, and induced the latter to enter into 
certain contracts with 8. and himself, without 
disclosing the fact of his being a party to the 
contracts to the defendant firm, Ina suit upon 
the contracts: 

Held, that the contracts were vitiated by fraud 
inasmuch as ДЇ. had induced the defendant firm 
to enterinto the contracts by the active couceal- 
ment of a fact of which he had. knowledge and 
which he was bound to disclose tothe defendant 
firm, viz, that he was entering into the contracts 
in contravention of the terms of his agreement 
with the defendant firm. L берн Mat v. Мот: 
PRASAD 











S. 25 -Promise by junior member to pay, 
whether entorceable. 

D.and his sons, F and H, constituted a Hindu 
joint family: D. borrowed money from the plaint. 
iff for the family: On 11th September 1407 a 
balance was struck and acknowledged by D. Deal. 
ings with the plaintiff went on and on 16th 
September 1910, during the absence of D$ P and 
his mother, in order to save the bar of limitation, 
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‘signed an acknowledgment of the debt in the 
plaintiff's account-book. The dealings with the 
plaintiff continued and on ‘4th September 1913 
-accounts were settled and F and his mother, 
‘during the absence of D., signed a promise to 
pay the amount due. Plaintiff brought the present 
-suit to recover on the gaid promise: 

' Held, that as the debb contracted by D.for the 
joint family was a debt due by the members of the 
family within the meaning of section 25 of the 
Contract Act, the promise signed by F. and his 
mother undertaking to pay the debt was binding 
on them, and they were liable, М Rama PATTER v. 
VISWANATHA PATTER, 4 M. L J 667; 35 L. W. 180; 
(1922) M. W. N, 27; 30 M. L. T. 209; 45 M. 345. 155 
S. G2—Noration —Failure to perform— 

Rescission, 

Defendant executed a bond in favour of plaint- 
iff in 1914. In 1916 he executed a lease of certain 
land in favour of А. On the вате day he sold to 
the plaintiff &nd other creditors the right to recover 
the lease-money from A in payment of their debts. 
Defendant refased, however, to perform his contract 
with A and to deliver possession of the land : 

Held, that the defendant by refusing to hand over 
‘his land to А, having disabled himself from per- 
forming his promise that the plaintiff should 
recover his money from A, the plaintiff was entitled 
to rescind his sale contract and revert to his 
previous consideration і. Nasar Suan v. RANGU 
Bax, 2 L. 828 47 
S. 73—Non-delivery of goods contracted — 

Damages, assessment of. 

In an action fot non-delmrery or non-acceptance 
of goods under a contract of sale, the law does not 
take into account in estimating the damages any- 
thing that із accidental as between the plaintiff and 
the defendant, as, for instance, an intermediate 
contract enterod into with a third party for the 
purchase or sale of the goods. $ FIRM or Saxrpas 
DzvKISRENDAS v, F1RM or NIDHANSING JAVAHIRSING, 
16 8. L. R. 214 2 
S. 21 I —Princizal and agent—Liability of 

agent — Directions of principal not carried out. 

Plaintiff appointed one N, as his agent for the 
sale of cylinders or flasks of gas used for the manu- 
facture of aerated waters. One ofthe terms of 
the agency was that № was to return the empty 
flasks -to the plaintiff. After the death of N. 
plaintiff sued his representatives for an account 
of the agency. It was found that a certain num- 
ber of flasks had not been returned by N. and that 
they were still with oustomers to whom the gas 
had been sold : 

Held, that the plaintiff was entitled to a decree 
for the value of the flasks against the estate of N. 
L Franses SmAPURIEE GANDHI v. KARM DEVI 

446 
CO~OWnNerS-—Tenant inducted by one co-owner— 

Right of other owner— Joint possession —No presump- 

tion of creation of tenancy by long acquiescence by 

landlord. т 

Where a tenant has been inducted into the land 
only by the 14 nnnaslandiord, the :-аппаз landlord is 
entitled to gel» joint possession with the tenant so 
indaged Pat Batcosinp MANDAR v DWARKA 
' Pasan, (1922) Par. 142; 3 Р, D. Т. 409 59 
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Co-sharer—Joint land~Profits, suit for— Ledse 
— Proprietor, full rights of, whether acquired — 
AMortgagee as well as lessee, position of. 

Aco-sharer cannot always deal with ipint land 
against the wishes of the other co-sharers. 

A lessee or agrantee may bea co-sharer for ihe 
purpose of a suit for profits, but he does not thereby 
acquire the full rights of a proprietor for all pur. 
poses. 

Where 2 person obtains а lease with regard to a 
certain plot appertaining to joint (shamilat) land 
from one of the co-sharers and also obtains leases and 
mortgages from some of the other co-sharers, he ig not 
entitled to deal with the lands as he likes, bni ig 
bound by the terms of the leases obtained by him, 
О зи Nara v. NAJMUSNISA, 9 О, L. J. 92 114 


CostS—MUurimonial cases — Christians—Husbang 
liable for wife's costs in any event, 

In Matrimonial cases the parties should not ba 
ordered to pay their own costs for, although a 
wife’s defence fails, or her counter-charges break 
down, or she has been proved guilty of adultery, 
the husband has to pay her costs, 

The policy of the Matrimonial Law in England, 
and it isthe same among the Christiang in India, e 
has always demanded that the husband shall be 
responsible for his wife's costs. A Dwyer v. Dwar 

| 494 

Plaintiff suing in wrong Court and on wrong 

cause of action but succeeding —Defendant's costs, 
liability for. 

Where a plaintiff institutes a suit in а wrong 
Court on a wrong cause of action and on assertions, 
which he is unable to prove, but ultimately 
succeeds on appeal, he should pay his own costg 
throughout and those of the defendant. A 
SECRETARY or STATE FOR INDIA v. MULLA 582 


Criminal Procedure Code (Act V 
1898), s. 35, cl. (3) -Conviction by oe 
Class Magistrate of several offences—Concurrent non. 
appealable sentence for each offence—Appeal to 
Sessions Judge, competency of 
An appeal does not lie to the Sessions Judge when a 

Magistrate of the First Clase has convicted an accused 

person of more offences than one and has sentenced 

him for each offence to a term of imprisonment, which 
by itself is not appealable, but the sentences are 

directed to run concurrently. С Asprn ЈАВВАЕ v, 

ExPERO», 25 С W. N 613; 23 CR. L J. 225 65 

5. 45—Sudden and susyicious death—Duty 
of Mukaddam and Kotwar to report deaths ~ Failure. 
Offence—Death resulting not fairly soon after cause, 
whether reportable— False defegce, whether indication 
of guilt —Mens rea—Ingredient of offence under в 45 
—Technical offence —Dyty of Magistrate— Measure of 
punishment * 

Under gection 45 of the Criminal Procedure Code 
every Mukaddam and Kotwar ie bound to communi. 
eate forthgith to thô nearest Station House Officer 
or Magistrate the occurrence in and near the village 
of any sudden or unnatural death or any death 
under avy suspicious circumstances. 

However unnatural, іп the ordinary sense of the 
word, the cause of a death might be, it would not 
come within the meaning of the word ‘unnatural’ ag 
used in section 45 of the Criminal Procedure Code 
во as to require to ba repofted imm adlatgly unless іб 
occurred fairly soon after the cause. > 
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The guilt of an accused should not be inferred 
from һе omission by the accused of an 
available true and.complete defence and substitution 
for it of unsustainable falsehoods. Itis the duty 
ofa Magistrate to find out whether an accused per- 
gon is guilty or innocent, not merely to decide 
whether the pleas he chooses to put forward are 
sound or nof. 

Intention necessarily implies a mens rea, аъ con- 
sciousness of doing wrong. A Mukkaddam or Kotwar 
cannot be convicted under section 45 of tho Criminal 
Procedure Code for an omission to make a report 
of a sudden accident or suspicious death if he 
honestly believes that there was no necessity for him 
to make the report and the view held by himis a 
reasonable view, ' 

A. ncminal penalty of a pie only need be imposed 
if the accused is guilty of nothing more than a 
slight error of judgment which had no harmful 
consequences whatsoever if in such a case the res. 
ponsible authorities choose to prosecute and the 
Magistrate is bound to convict when the offence is 
proved. М Domarsinc v EMPEROR 1001 


ss. 107, 125—5. 125, scope of— 
District Magistrate, powers of—High Court, power 
of, to interfere. MD 
The provisions of section 125 of the Criminal 
Procedure Code do not confer upon & Distriot 
Magistrate eitber an appellate or revisional juris- 
diction in respect of orders passed under section 
107 binding down persons to keep the peace. The 
section merely empowers a District Megistrate to 
cancel a bond for any sufficient reason, and confers 
no power on him to set aside a proceeding under 
section 107, even though the Subordinate Magistrate 
had soted without jurisdiction. б М 
Where a District Magistrate, acting under section 
12% of the Criminal Procedure Code, sets aside в 
proceeding under section 107, he acta without 
jurisdiction, and the High Court has power to 
interfere and set aside hia order, Pat ровол 
Sinan v, AMAR Dayar бхон, 3 P.L. T. 103; 28 On. 


L. J. 281 





ss. HO, I 18, 406 —Order of Addi. 
tional District Magistrate, whether appealable to 
istrict Magistrate 
ax apponi lies under section 496 of thg Criminal 
Procednre Cod the District Magistrate against 
an order of an Additional District Magistrate under 
section 118 of the Code, made in a proceeding under 
geotion 110 of the Lode. С Moss pea BHUMIJ v. 
®мрвков, 25 C. WYN. 383; 49 О. 874; 28 Св, L. J. i5 





ss. 123, 397 —Detention in prison— 
Failure* to give security - Subsequent sentence, 
arhether can bæ ordered (о run afte? expiry of 
period of detention, i "A 
‘An order detaining з person in prison under 
geotion 123, Criminal Procedure Code, unti he gives 
security is nob a sentence of imprisonment and, 
therefore, section 397 of the Criminal Procedure 
Qode does not authorise a Wagistrate to direct 
that a subsequent sentence should take effect on 
the expiry of the previous detention. $ EMPEROR 
Vs SURHALSING, 16 &*L. Б. 205; 23 Св. ^T 9l 
e 
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S. 137 – Public nuisance—Property, how 
to be dealt with —Enquiry obligatory — Magistrate, 
duty of. 

No man can ba permitted to deal with his prop- 
erty in such a way as to cause public nuisance 
to others, AI 

In cases of public nuisancg an enquiry is obliga. 
tory and the Magistrate cannot make his conditional 
order absolute without taking such evidence as 
the parties may adduce asin a summons.case, O 
Sant Samar о, LACHMAN Sixes, 9 О L. J. 64; 23 On. 
L. J. 230 * 186 


ss. 133 (1), 139—Jurors—Perverse 
refusal to return verdict—Procedure, 

Where a Jury, or a majority of the Jurors, 
appointed under section 133 (1) of the Oriminal 
Procedure Code, refuse perversely to return a 
verdict, the Magistrate should appoint a fresh 
Jury, and decide the matter before him under 
section 139 of the Code A Grewar Lat v, BANSI- 
DHAR, 20 А. L. J. 472; 23 Ск. L. J. 276 420 


ss. 144, 237, 403, 433, 537— 
Nuisance —Order under з. 14&—4Accused. challaned 
under 5. 291, Penal Code—Case withdrawn— 
Withdrawal, effect of —Accused subsequently proceed- 
ed against under ss, 18%, 210, Penal Code— 
Proceedings, validity of—“Competent to try" in 
s. 4)8 (4), meaning of —Competent jurisdiction” in 
в, 587, meaning of—8S, 637, scope of—Revision— 
Report by Sessions Judje —High Court, power of. 

А. District Magistrate issued an order to the 
public under section {+4 of ths Criminal Procedare 
Code for prevention o§a public nuisance in a certain 
locality within his jurisdiction. The order had not 
the desired effect, as the nuisance was repeated, 
with the result that the Police challaned the accused 
and others before the City Mazistrate, for an 
offence under section 291 of the Penal Code. The 
casa was not proceeded with, but after three or four 
adjournments, the Public Proseoutor, under in- 
structions from the District Magistrate, withdrew 
it under section 494 of the Crimiaal Procedure Vode, 
and, armed with a fresh sanction from him, filed a 
fresh complaint on the same facts before another 
Magistrate under sections 18S and 299 of the Penal 
Code: 

Held, that as the withdrawal of the charge urder 
section 291 of the Penal Code amounted to an 
acquittel under section 494 (b) of the Criminal 
Procedure Code, that acquittal operated asa bar 
under section 403 (1) of the Criminal Procedure 
Code to subsequent proceedings under sections 188 
and 290 of the Penal Code, as in the trial under 
section 291 of the latter Code, the accused could 
have been convicted fnder section 188. thereof, 
though not under section 29!, and that, therefore, 
he could not be tried again on the same facts for 
any other offence of which he might have been 
cbnvieted under section 237 of the Criminal Pro. 
cedure Code though not charged with it. 

The expression ' competent to try” in. clause (4) 
of section 403 of the Criminal Procedure Code 
refers to the charac;er and status of the* Tribunal 
when it refers to the competency to try the* offence, 

The term "competent jurisdiction” in section 587 
of the Criminal Procedure Code ' refers to the 

e 








e 
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character and the status of the Court which has 
decided the case. 

-The restriction imposed by section 687 of the 
Criminal Procedure Code, not to reverse or alter a 
finding or order or santenca on the g.ound of any 
absence of sanction unless it has occasioned a failure 
of justice, clearly indicates that a Court may be 
of competent jurisdiction to try a ‘case in the 
absence of sanction; and, therefore, a sanction is not 
a condition of the competency of the Tribunal, but 
only a condition precedent for the institution of 
proceedings before a Tribunal, : 

Section 637 only cures the want of sanction in 
those cases which are covered by section 95 of the 
Criminal Procedure Code: the absence of sanction 
required by any other provision of the law cannot be 
remedied, ü 

- Although in a report to the High Court under 
section 488, Oriminal Procedure Code, a Sessions 
.Judge does not recommend thatthe proceedings 
against the accused be quashed, yet, as a consequence 
of the report, the facts of the case are brought to 
ths knowledge of the High Court, that Court has 
jurisdiction under section 439 to stop further 
proceedings, if itis satisiied that they are barred. 

EMPEROR v, Mexauras Drvipas, 28 OR. L. G87 





S. 145, proceeding under—Possession, 
` delivery of, by Civil Oourt—Criminal Court, whether 
can investigate question of possession, 

“Where in a proceeding under section 145 of the 
Oriminal Procedure Code in respect of a honse, it 
is established that possession was delivered by а 
Civil Court to one of the parties, the Criminal 
Court is bound to maintain that person in possession 
and is not competent to re-open the question and 
to investigate it under section 145 of the Code. 
, But in order to find out whether the possession is 
disputed or not, the Criminal Court can investigate 
the actual service of the writ of delivery of 
possession, and if dakhal déhani is proved, to its 
satisfaction, to have been effected, itis bound to 
maintain the possession of the person so obtaining 
it either by an order under section 145, or by 
having recourse to action under section 144 or 
section 107 of the Criminal Procedure Code, Pat 
Ram KmisuwA SINGH v, EMPEROR, 8 Р, L. T 885; 
28 Cx 1, J. 821 817 


S. 145 —Witness, summoning of, whether 

.obligatory— Refusal to summon witnesses, effect of. 

‚1% is not obligatory on в Magistrate {о assist 
the parties to a proceeding under section 145 of 
the Criminal Procedure Code, to produce their 
‘witnesses, and they cannot claim as a matter of 
right that processes should be issued by the Conrt 
to enable them to bring forward their evidence. 
The refusal by a Magistrate to issue summonses to 
witnesses is not tantamount to refusing s fair trial. 
Pat Авзоч Manrosv,JUGGARNATH SINGA, 23 Ов,» 
L, J, 276; 8 P, L, T, 433 419 
SS. 145, 145— Attachment of property — 
„Procedure, К 

Before asétaching property under section 146 of 
the Crimimal Procedure Code, the Magistrate should 
make some inquiry in order to ascertain, if possible, 
who was*in possession, An order of attachment 
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mado without such inquiry cannot be sustained, 
Pat Parstram Rar v Suivasaran Upapaaya 
23 Cn, D, 7, 277; d P. D, T, 434 Ї 


ss. 145, 253, 494 (a)—Warrant. 
case—Discharge—Fresh complaint, 

An accused person cannot be tried in several 
Courts on the same facts, although the complainants 
in the several cases may be different. 

An order of discharge under section 494 (a) or 
under section 253 of the Criminal Procedure Code 
in a warrant-case does not prevent the Magistrate 
from taking cognisance of a complaint on the same 
facts if there ara new materials before the Magis- 
trate which were not before himi-formerly Pat 
Biso HAM т, EMPEROR, 23 Ов L, J, 236 


58, 145, 4 39— Dispute concerning land 
— Magistrate, duly of —Co-sharers— Failure to make 
‘enquiry —Refusal to exercise jurisdiction Revision, 
Where a person makes an application under seo- 

tion 145 ofthe Criminal Procedure Code alleging 

that he is іп possession of the land in question, it is 
the daty of the Magistrate to decide whether or not 
he is or has been recently in actual possession. The 
mere fact that the revenue records show thst the 
holding is joint is not sufficient to stop the enquiry 
contemplated by section :45 of the Code. In pro- 
ceedings under this section it is incumbent on the 

Magistrate to examine the parties and to take 

evidence, 

-Section 145, Criminal Procedure Code, applies to a 
case where the dispute is between co-sharers, each 
claiming to be in possession of the disputed land to 
the exclusion of the others; sub-section (b) does not 
render the section inapplicable to а саве in which the 
parties are jointly entitled to the land in question. 

Where a Magistrate refuses-to take action under 
section 145 of the Criminal Procedure Code, merely 
on the ground that the partiés are jointly entitled to 
the land in question, a High Courthas jurisdiction 
to interfere in revision where such irregularity has 
been committed. L. Manan v. MAKHAN SINGH 
2 І, 3175 28 Св, L. J, 226 ; 


S. 145 (1) District. Magistrate, power 
of, to cancel order wunder— Revision —High Court 
power of, to interfere, з 
Where a, District Magistrate, upon inf 
received, is satisfied that there teas PS 
of any breach of the pzace, he is competent to 
cancel an order, made by his predecessor, under 
sub-section (1) of section 145 of the Criminal Pro. 
cedure Code, and a High Court has no jurisdiction 
to interfere in revision, as ihe Magistrate's order is 
not without jurisdiction. L Бамтокн Sings v. RAM 
Sines, 2 L, 364, 28 Ов, D, Т, 292 516 


e 

5. 1 72 (2) -Police diaries, use of, 

Under section 172, sub-sectiong(2) of the Criminal 
Procedure Code апу Criminal Court may send for 
the Police diaries of a case under inquiry or trial 
in such Court, and may use such diaries, to aid ; 
in such inquiry or trial but it is not open toa Court 
to use the zimnis as evidence in the casé for the 
purpose of corroborating the statements of witnesson 


made before it. L, SUNDAR €1NGg v. 
Cn, 1, 7, 251 ae Poo 
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ss. 185, 537—Sanction to prosecute not 
in for@e at date of trial— Conviction, legality of— 

Failure of justice, absence of. 

Where а person is;sentenced upon conviction 
for an offence mentioned in section 295 of 
the Criminal Frocedure Code, the sentenco is nob 
liable to be reversed or altered on appeal, or 
revision, on the ground that the sanction required 
by that section was not in force at the time when 
the prosecution was instituted, unless it is ostab- 
lished that this has in fact occasioned a failure of 
justice within the meaning of section 537 of the 
Criminal Procedure Code. © Kuerra Monax Das 
v, Емревов, 48 О, 887; 23 On. L. J. 810 662 


S. 200 - Magistrate, power of — Complaint, 

Under section-200 of the Criminal Procedure Code 
it is illegal for a Magistrate to whom a complaint is 
presented to deal with it in any way without examin- 
ing the complainant. $ MuzcHAND PAMANMAL v, 
KessomaL RAMCHAND, 15 S.L R. 200; 28 Or, І, Ј. 
248 179 


Ss. 202, 2093-—3uagistrate — Inquiry — 

Locat wvestigation—Procedure —Irregularity. 

Under section 202 of the Criminal Procedure 
Code a Magistrate, when nob satisfied with the 
truth of a complaint has the option of only one 
out of two alternatives, viz, either to enquire into 
the case himself, or direct a previous local in- 
vestigation. 1f he proceeds to inquire into the case 
himself, an order thereafter directing Iccal investi- 
gation is irregular and the whole proceeding“ against 
the accused is vitiated if a material portion of the 
irregular proceedings has a share in the formation 
of his judgment. А EMPEROR v, DURGA PRASAL, 
20 A. L. J, 355; 28 Ов, 1, J, 279 423 


SS. 225, 233, 537—Charge, separate, 
for each offence—Omission to frame separate 
charge—Irregularity, whether material, 

Although section 248 of the Criminal Procedure 
Code requires that for every distincb offence of 
which any person is accused there shall be a separate 
charge, yet under sections 215 nnd 537, where this 
is not done, ‘the ‘irregularity is immaterial, unless 
the accused was misled by the error, and it has 
occasioned а failure of justice. © EMPEROR v, 
MEHRALI BACHAL, 23 Св, L; J, 820 > 672 


SS. 234, 235—Joinder of charges- 
Irregularity—Penal Code (Act XLV of 1t62), 
as. 408, 477 
Under section 285, read with section 284, of the 

Criminal Procedure Code there cannot be a joint 

trial of three charges for effences under section 408, 

Penal Code, and of one under ceotion 477 (A), Penal 

Code. A SBUJAUD-DIN AHMAD v Emaexor, 20 A. 

L, J, 320; 28 Cn. I$ J,.908 322 

———— SS. 236, 237, applicability of. 

The provisions of'section 237 of the Criminal 
Procedure Code which are controlled by section 
286, only apply when, from the evidence led by 
the prosecution, it ёв doubtfol which of several 
offences has been committed by the accused, If 
that evidence leads to one conclusion only the 
provisions of’ that section would not apply Pat 
(очко WAHTON а, EMPEROR, 8 P, L, T. 127; E ow 


o by 7.270" 
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transaction Misjoinder - Illegality. 

''he foundation for the procedure sanotioned by 
section 239, Criminal Precedure Code, is the 
association of two or more persons concurring from 
start to finish to attain the same end. 

A series of acts, however, separated by intervals 
of time are nob oxcluded from the purview of 
section 289 of the .Criminal Procedure Code, 
provided that those jointly tried have been directed 
throughout to one and the same objective. 


ss. 239, 537—Joinder of charges—Same ` 


Four persons were discovered committing theft, : 


They ran away and lay in wait, ata short distance, 
for the persons who had surprised them, When 
the latter passed near the spot they were attacked 


by the thieves, and one of them was killed. by two ` 
Subsequently three more persons - 


of the latter, 
came up and joined two of the thieves in beating 
the companions of the deceased and thereby com- 
mitted riot: ў 

Held, (1) that the riot did not form part of the 
same transaction with the theft and the murder, 
and could not be tried jointly with those two 
offences: 


(2) that the four persons who had gone to com. | 


mit theft were prepared to use force in the event 
of any interference with them, and thatthe fatal 
assault on the deceased was made simply because 
he and his companions had prevented the thieves 
from taking away their booty; 

(3):that the two acts were connected together 
by proximity of time, community of criminal intent 
and the relation of cause and effect, and they con. 
stitnted the same trangaolion: 

(4) that, therefore, they could be tried jointly at 
one trial.e 

The disregard of an express provision of law as 
io the mode, of trial is not a mere irregularity such 
as can һе remedied by section 587 of the Criminal 
Procedure Code, nor can it be cured by the consent 


А 


of the accused. L MUHAMMAD SHAH v. Емриков, 28, 
332 


Cr L, J; 268 


S. 248—Withdrawal of complaint against 
some accused, effect of. 
The withdrawal of a complaint against one per- 
son out of several accused does not amount to a 
withdrawal of the complaint against others, Ө 





Routr SINGH v, MAKHDUM Karwar, 9 О. І. J. 64;° 
335 


23 Cr, D. J, 271 
S. 250—Compensation—Award of com» 





gensation by Magistrate in case triable by Sessions, 


validity of. 
Where a ease ordinarily triable only by a Gourt 


of Session is tried by a Magistrate empowered under ^ 


section 80 of the Orifninal Procedure Code, the ' 


Magistrate is not competent to award compensation. 
The special provisions of section 32 which enable a 
Magistrate to try offences only triable by a Court 
of Session “as a Magistrate’ do nob make such 
offences “triable by a Magistrate” for the purposes - of 
section 200, Criminal Procedure Code. L В Ma H 


2:9 

5.250 (1 j-Dücasjé Ofen *iriable by 
Court of Session—Magistrate, whether can, award 
compensation, 3 





Dox v. Маска Ро THAN, 1l E. B. RB, 15); 23 CR, L J, 
513 
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Where after an inquiry in respect of an offence 
triable by а Court of Session, the accused is dis- 
charged the Magistrate is not empowered to award’ 
compensation to the accused А Sarsur SONAR v, 
Ram SUNDAR THakURAIN, 20 A, L, J, 433; 23 E lb, 


J,8.9 
SS. 250 (a); 367, applicability of— 

Direction mandatory — Failure to comply, effect oj 

Tha directions contaiued in proviso (a) to section 
250 of the Criminal Procedure Code are mandatory, 
and the failure by a Magistrate to record and соп. 
sider each and every objection urged by s complain- 
ant vitiates the proceedings. . 

The provisions of section 337 of the Criminal 
Procedure Code apply to appeals against an order 
directing a complainant to psy compensation, and 
where an appellate judgment in such a case omits 
to set forth the points for determination, the 
objections of, the appellant, the decision thereon, 
and the reasons for the decision, the judgment is 
notin accordance with law, and is liable to be 
set aside. Pat ОкохАвдїх MAHTO v, OHHATOO 
Ravr, З P. L. T, 708; 28 Св, L. T, 261 328 
h. ХХІ, s. 250—Facis disclosing 

offence triable by Sessions—Trial by Magistrate for 

lesser offence —Dismissal of complaint—Compensation, 
grant of, legality of. 

The facts appearing in evidence constituted an 
offence under seotion 467 but the Magistrate, 
regarding it as one under section 465, Indian Penal 
Code, proceeded under Chapter XXI of the. 
Criminal Procedure Code and not under Chapter 
XVIII and dismissed the complaint awarding com. 
pensation to the accused under section 260 of 
the Code: 

Held, that ns the Magistrate did not “proceed 
illegally in trying the accused for the lesser offence, 
he did not act illegally in awarding compensa- 
tion, when he found the accusation to be-frivolous 
or vexatious. ЇМ ManasANAM VENCATRAYAR v, Корт 
VENKATRAYAB, 14 L, W. 247; (1 2 ) M, W. ч. 618; 
4| M, L, J; 397; 80 M, L. Т, 75; 23 Cn, L, J, 282; 45 B. 
29 - 72 

- S. 27 | —Murder —Plea of guilty, conviction 
on ~Practice, 

In case of murder it has long been the practice 
of the Allahabad High Court not to accept the 
plea of guilty Murder is a mixed qnestion of 
fact and law, and unless the Court is perfectly 
satisfed.that the acoused knew exactly what was 
necessarily implied by his plea of guilty, the case 
should be tried. А Darnnrv. EMPER^R, 20 A, L, J. 
326; 28-Or, L, J. 283 . 427 
S. 288 —Statements recorded before 

monegar—Oorroborative or substantive evidence. 

‘A statement made by a person beforethe monegar 
ofa village shortly after the commission of a crime 
cannot be used аз substantive evidence against an 
accused person tried for such offence as it is not* 
a statement recorded on oath in the presence of 
the accused by а Magistrate empowered to take 
down evidence. ' © ; 

‘The onlye use of such statements is to corro- 
borate of contradict statements made on oath 
at‘the-trial MI Manara GouspAN v EMPEROR, 14 - 
L W., бїй (1921) M. W. №, 872; 42 M. b, J, 278; 
28 Ов, L, 1,26! . 328. 
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S. 307—Jury trial —Sessions Judge, duty 
of—Alibi, plea of, mob proved — Presumption — 
Misdirection 
A Judge presiding at & trial by Jury should 

always be carefnl that he does not usurp the func. 

tions of an Advocate and that the evidence in 
the case is presented to the Jury in as dispassionate 
and impartial a manner as is expected of the pre. 

siding officer. . 

The fact that an accused person has failed to os. 
tablish his plea of alibi does not give rise to a 
presumption against him as to his complicity in the 
crime; С EMPEROR v. TARIRULTAN KHAIRI, 25 С, 
W. М, 682; 28 Cn, D, J, 244 80 


S. 344 — Compensation to complainant on 
accused's failure to attend mot allowable—Court, 
pouer of. d 
A Court cannot take any procoodings against an 

accused person in his absence. 

Jn a criminal case an accased person cannot bo 








„ordered to pay compensation to the complainant 


on ап adjournment of the complaint against him 
occasioned by his failure to appear on the date 
fixed for the hearing. A ВЕЕрНА v. EMPEROR, 2) 
A. L. J, 23 ; 23 Св L J, 213 179 


S. 344—Prosecution on Police report — 
Adjournment at request of prosecution — Complainant, 
whether liable for costs. 

Where a Magistrate takes cognizance of nn offenco 
on a Police» report, the complainant is marely н 
witness, and ifan adjournment takes place because 
of the absence of the prosecution witnesses on the 
date fixed, an order under section 84 of the Crimi. 
nal Procedure Code directing the complainant te 
pay the expenses inourred by the accussd is not 
justified, as the adjournment was not cau-ed through 
any fault of his. В Emperor v. Laxman NATHA, 
24 Bow, L, R, 880; 28 Ов. 1, J. 338 994 


S. S330--Trial transferred from опе 
Magistrate to another—Accused, right of, to re- 
summon witnesses--Time for making demand—~ 
Evidence recorded by first Magistrate, whether can 
be re'ied on. 

When a case is transferred from the Oourt of 
one Magistrate to that of anuther, the acoused has 
a right to “demand that the witnesses or any of 
them shall be re-summoned and rd9eard, and he 
has.such aright not only in warrant-cases, but also 
in the case of summary trials, and trials of summons. 
cases, and when an accused pereon makes such a 
demand, his demand must be complied with, as it 
is not competent tothe seeond Magistrate to treat 
the evidence recorded by thé first Magiatrate as 
evidence in fhecase The time when an accused 
person must exercise the right is, When the second 
Magistrate comm mces his proceedings 

When a» witness is re-summoned under the 
proviso to section ‘50 of the Criminal Procedure 
Uode, and he retracts his former statement, it is 
not admissible to treat the forfier statement as 
evidence in the case. £L. SAHIB DIN v, EMPEROR 











23 UR u, J 38 3 L, 15 . 626 
S. 333, Ch. XllI—3essions triai— 
Purda-nashin accused— Personal attendamce till 
conviction, whether can be excused. Pd 
е 
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: A’ Sessions Judge has powers under the provisions 
of seotibn 353, O:iminal Procedure ‘ ode, to dispense 
with the personal attendance of a purda-nashin 
accused and permit her to appear by Pleader during 
the Sessions trial, inasmuch as in the interests of 
justice, purda-nashin ladies should not be com. 
pelled to appear in public atleast until they are 
convicted. KANDAMANI DEVI V, EMPEROR, 11972) 
M. W, №; 165;42 M. L, J, 387; 15 L, W. 650; 30 M, 
L, Т, 346; 23 Св, L, J, 266; 46 M. 759 330 


S. 423 (d)- Espunging remarks against 
witnesses by subordinate Courts— High Court, power 
o[ —" Amendment", meaning of. 

A High Court has no authority to expunge remarks 
from judgments of subordinate Criminal Courts 
which reflect on certain witnesses in cases in which 
the effective orders of the lower Courts are not 
before the High Court in appeal or in revision. 

The word “amendment” in section 423 (d) of 
the Criminal Procedure Code means amendment of 
an effective order of the Court below. А О. Dunn 
б, EMPEROR, 20 A L, J. 261; 28 Са. L, J. 349 ICOS 


ss. 435 (3), 145, proceeding under— 

Finding as to breach of the peace, whether essential— 

Revision. : 

Where the notice issued by. & Magistrate. pur- 
porting to act under section 145, Criminal Procedure 
Oode. shows that he was satisfied that there was 
a serious dispute between the parties, the pro. 
ceeding is one contemplated by section 4^, ‹ rimi. 
nal Procedure ‘ ode, even though there is no finding 
in it abont any likelihood of a breach of the peace, 

Under section 43°, clause (8), of the Ciiminal 
Procedure (ode a High Court is precluded from 
interfering in revision in a matter under section 
145 of the Code. А Basua Sixes о ANGNU KEWAT, 
28 Св, L J, 8(3 527 
S. 438—Revision — Acquittal —Magistrate, 

power o] —High Court, power of. . 

A District Magistrate has no authority to set 
aside an order of acquittal by a Subordinate N agis- 
trate in revision or to act otherwise than as provided 
by section 438 of the Criminal Procedure Code. A 
High Court can take action of its own motion and 
set aside an order of acquittal and direct a re-trial. 
O Routt SINGH v, Maxapum Karwar, 9 Q. L. >, 64; 
23 Cr, І. J. Z1]. 33 


——— Sa 439—-Revision—Interference on facts — 
- Reasonable doubt - Acquittal. 

The rule of е Allahabad High Court, not to 
interfere on facts found, by the lower Appellate 
Court, when sitting as ае Court of Revision, on the 
Criminal Side, is not gh absolute one and the Court 
will interfere whgre it is not satisHed as to “the 
propriety of the finding.” • 

Where а High Court is not satisfied beyond а 
reasonable doubt of the guilt of the aceused, the 
accused is entitled to an acquittal. А Saiam SUNDER 
v, EMPEROR, 2: А L J #76; 23 Св L.J.2u 177 
: ss. 439, 562— First youthful offender — 

. Release en. probation of good conduct— Revision 
Accused, a.young man of О years, who was said to 
beof good character lay one of the witnesses, was 
for the frst time convicted of theft and sentenced 
e io two menths' rigorous imprisonment: 
Ф 
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Held, on revision, that having regard to his youth and 
character he might be dealt with under the pro. 
visions of section 46°, Criminal Procedure Code. C 
ABDUL Карев v Mon Moman Gorr, 25 О, W, N. 720, 
23 Cr L. J. 285 75 


S. 439 (5)—Acquittal—Revision at thé 
instance of Local Government. 

A High Court is prohibited by section 489 (5) of 
the Criminal Procedure Code from entertaining 
proceedings in a case of acquittal by way of 
revision at the instance of the Local. Government ' 
asthe latter can appeal from the acquittal under 
section 417 of the said Собе, © Emperon v, JANU 
FAKIR, 15 S, L. R. 171; 23 On L, J. 343 


S. 476, order wnder—Complaint—High 
Court, power of, to interfere—Civil Procedure Code 
(Act V of VOR), s 115, 

Where а Judge, acting under section 476, Criminal 
Procedure Codé, orders a trial under section 193, 
Indian Penal Code, a High Court can only intere : 
fere under section 115 of the Civil Procedure Code. : 

A District. udge concluded an order under section ' 
476 charging certain persons with various offences 
thus: Ў š 

"A copy of this order will be'sent tothe District 
Magistrate...with a request that he .wil causa 
proceedings to be instituted against the other three 
persons ..... Jf the District Magistrate decides to ' 
institute proceedings he should inform the О.І р, - 
who investigated the matter": · $ 5 

Held, that the order was: not in the terms of : 
section 470, CriminaleProcedure Code: but that it 
amounted to ‘a-complaint, and that it was in the ' 
discretion, of the Magistrate to take auch proceed. ' 
ings ashe was advised. А SIMEON v. EMPEROR, 28 . 
CR. L J. 29t i 15 - 

; е. 47€, order under, whether open’ to 
revision—Order against witness, whether can be 
passed—Penal Code (Act XLV of 1500), ss. 1€5, ` 

465. : 

An order passed under section 476, Criminal Pro. 
cedure t'ode, by & Civil Court is not appealable and 
is nob open to revision under sections 435, 488 of 
the Criminal Procedure Oode. . 

No revision l'es against an order of a Civil Court 
directing a prosecution for an offence under section 
296, Indian Penal Code. 

Anorder under section 476, Criminal Procedure 
Code, for prosecution for an offence under section 
465, Indian Penal Code, canbe passed also against 
a person who is not a party to the civil suit, е, g, 
a witness. О Ezaz An: Kaan v. Emprror, 240.0, ` 
367; 73 Ов L. J. 228 s 68 


S. 488—Maintenance—Husband agreeing 
io maintain wife, but refusing to cohabit with her— 
Wife, whether entitled to separate maintenance, 

«Where a husband agrees to protect and maintain 
his wife in a manner suitable to her condition in 
life, it is a sufficient offer under section 488 of the 

Criminal Procedure Code, and the mere fact that 

he refuses to cohabit with her is not a pwound for 

granting her separate maintenance DAGGAVA- 

RAPU BasAWAMMA U. JAGGAVARAPU SEETAREDDI, tō . 

L. W. 6535; 80 M. L, T. 315; 42 M, L. J, 566% 1922) 

M. W, N, 265; 23 CR. L, § 936 832 
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S. 522, applicability of —Accused acquitled 
of trespass —Jurisdiction, to order possession to com- 
plainant—Courts, duty of. 

A Magistrate, after acquitting an accused person 
of trespass under section 447, Indian Penal 
Code, cannot proceed to pass an order under sec- 
tion 52 of the Orimiual Procedure Code and put 
the complainant in possession of the land in dispute, 
inasmuch as section 524 of the Criminal Procedure 
Oode gives jurisdiction to the Criminal Court only 
when a person is convicted of an offence attended by 
criminal force 

Cowts are nob to deal with questions of abstract 
justice but are tied down by the wording of the 
Statute Law on the subject. О Емревов v Art 
BaHADUR, 24 О, C. 262; 2A. R. 1. J, 260 24 
S. 545—Compensation, when awardable ^ 

Accused dishonestly induced the complainant tò 
part wish her ornaments, and these he pledged with 
D. He was convicted under section 420 of the 
Penal Code and sentenced to imprisonment and 
fine, and the Magistrate directed that out of the 
fine, a sum should be paid to D as compensation 
under section 546 of the riminal Procedure Code: 
` Held, that the order under section 545 could not 
be sustained, as under ib compensation is only 
awardable to a person for the injury caused by the 
offence committed, and that as the offence committed 
in this case wae cheating, no injury was caused to D. 
thereby. В Емриков v. RAMCHANDRA BAPUJI 
DESHMUKH, +4 Bom L. R. 342; 28 Св L, J. 341 997 


Свовз-зріеенен; admission of, after £0 days 
~~ Notice 

. A oross-objection can be, admitted after the 
expiry of 30 days from the service of notice of the 
appeal on the respondent even though it be pat in 
in the course of the arguments in appeal. N 
Kuxsa v. РАПВА BHAU 217 


Court's decision, basis of. : 

A statement in a judgment as to an admission 
‘made before the Court of first instance should not be 
doubted lightly by the Appellate ''ourt, especially in 
the absence of an affidavit by the Vaxil who appeared. 
in thetourt of first instance. © Sanat ÜHANDBA 











Marri v. Вівнаваті Dent, $4 C. L, J. 802 433 
A decision of a Court should rest, not upon 


suspicion but upon legal grounds established by 
legal testimony. С Burrn Казнзл Ray v. JOGESH- 
WAR Rav, 8% C. L. J 266; 260. W. N. 33 345 


Court-fee-—Appeal, second—Cross-objections by 
appellant іп Appellate Court insufficiently stamped 
~~High Court, power of, to order deficiency to be made 
good before proceeding with second appeal 
Where in a second appeal it is discovered that a 

memorandum of cross-objections by the appellant 

in the lower Appellate Court was insuliiciently 
stamped, a High Court has aninherent jurisdictign 
to insist upon ‘his paying the proper Court-fees 
throughout the litigation as a conditio: precedent 
to proceeding with the appeal, even though he 
does not gppeal from that part of the decree which 
disallowed his cross-objections. Pat Rasik BEHARI 
Passin o, Hnipoy Namiya*, 8 P. L, T. 327; (6922) 
Рат, 181 » 769 
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Court Fees Act (VII о? 1870), s. 7 
CIV) (C) —suits Valuation Act (VII of 887), s. 8 
—Suit for declaration with consequential relief— 
Valuation, 


A suit fora declaration that the plaintif is the 
owner of certain property and that he is not 
bound by an ejectment decree obtained against 
him by fraud, and for an injunction that the 
defendants shall not interfere with his possession, 
falls within clause (cJ of sub-section (iv) of section 
7 of the Court Fees Act. 


In а suit to which section 7, clause 4 (c) of the 
Court Fees Act applies the Courts are bound to accept 
the valuation placed by the plaintiff upon the reliof 
sought by him, even though such valaation is 
arbitrary and inadequately represents the value of 
‘the property. 


, Asa general rule, under section 8 of the Suits 
Valuation Act, the jurisdictional value of snits 
falling under section 7 (iv) (c) of the ourt Fees 
Actis the-same as the value for purposes of Court. 
fee. L Nanpan Mar v. Satria ВАМ 3 


S. 7 (iv) (f)—Suit for accounts —Pre- 
liminary decree—Defendant’s appeal—Valuation oj 
appeal. 

Tn an appeal from a preliminary deoree in a suit for 
accounts an appellant has under section 7 (iv) (f) of 
the Court Fees Aot the option of placing his own 
valuation upon the memorandum of appeal and 
of paying ‘ ourt-fee according to that valuation A 
KANHAIYA LAL v. HAM SARUP, 20 A. L. J. 416 841 


S. 7, (X), (C)—8Suiis Valuation Act 
(VII of 887), в. 8—Court-fee payable in suit for 
specific performance of contract to grant lease— 
Principle. 

In order to determine the jurisdiction and the 
Couri-fee payable in a suit for specific performance 
of a contract to grant a lease tho suit must be first 
valued for payment of Vourt fees in accordance with 
the rule embodied in section 7, sub-section (д) 
clanse (c) of the Court Fees Act; then the value so 
determined for computation of ‘ourt-fees should be 
adopted as the value for purposes of jurisdiction. 

The right construction of section л of the Suits 
Valuation Act is, that the valuation for the purposes 
of jurisdiction should, in the cases mentioned there, 
follow and be the same asthe valuation for Oourt. 
fees. 

the valuation for assessment wwof Court-fves 
controls the valuation for purposes of jurisdiction. 
ы BarnENDRA Nara MirRA v, RAM Onagan PAL, 
250 W.N.:.635840.L.J.94 e 3 


Custom - Adoption—Qollateral succession, 

In the case of an adoption made under the custo- 
mary law pf the Punjab it is to be determined 
whether it was intended that the adopted boy should 
be altogethey taken out of his natural family and 
introduced into the adoptive father’s family as his 
son; in other words, whether the adoption was a 
complete adoption having theeffect of severing the 
connections of the boy with, his natural family. 

In the ose of an adoption in а particular communi- 
ty, where there is no standard of formdlity and no 
precise customary rule as to what is to be done to pro- 
duce all the effects of adoptifia, all that cay be said jg 

е 
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that wheré the adoption is as complete as an adoption 
in that community ever is, and where the intention to 
make rcomplete change of family is manifested, there 
the right of collateral succession may be presumed 
till the contrary is shown. Ё. WARYANAN v. KaNsHI 
Ram, 3 L, 07 309 
Adoption—Daughter’s son—Dhanoi Jats of 

Tahsil Kharar, Ambala District-—Wajib-ul-arz— 

Riwaj-i-am. 

Among Dhanoi Jats of Tahsil Kharar, Ambala 
District, the adoption of a daughter's sonis valid by 
custom, 

А waiib-ul-arz is a part of the Revenue Record and 
18, therefore, of greater authority than a riwaj-i-am 
which is of general application and is nob drawn up 
in respect of individual villages. L GuRBAEHSH 
Ёткен v. PARTAPO, 2 І, 846 ` 133 


Alienation—Appointed heir, right of, to 
challenge — Appointed heir also remote collateral— 
Righis as against nearer collateral. 

An appointed heir assuch has no locus standi to 
impeach an alienation of ancestral land Where, 
-however, heis also a collateral, he not only can 
impeach the alienation but, by reason of the appoint- 
ment in his favour, is entitled to possession even in 
preference to others who’ are near collaterals. L. 
Papan Nata v Kansai Rau, 8 L. L. J. 20 


Alienation— Necessity - Proof — Enquiry. 

An alienee is not bound to see to the appli. 
cation of the money paid by him аз considera- 
tion forthe alienation. But an alienee who deals 
with а person witha limited power of alienation, 
-must satisfy himself that, if'money is required for 
„the liquidation of an alleged debt, there is in fact 
such а debt in existence. 

The onus of proof of the validity of an alienation 
of an ancestral land by a male proprietor always 
lies, in the first instance, on the alienee whetber he 
be a third party ora person whose debts have been 
paid off by the alienation. L Sags Din v. Baie 











v  Ancestral property—Village abandoned and 
re-founded — Succession — Self-acquired property— 
Daughters—Oollaterals —Rurden of proof — Near male 
collaterals. i 
The inhabitants of a village left the village abadi 

and the village land became deserted and passed 

out of cultivation. Later on, some of the proprietors 
or their descenggnts returned, re-founded the village 
and brought the land again under cultivation: 

Held, that those persons who returned to the 
village re-acquired the land and it became their 
self-acquired property and could no longer be 
regarded as their uncesbra] property 

The expression ‘ngar male collaterals” means 
collaterals not more remoto than the .th or the eth 
degree. e А ‚ 

Thero is a gereral custbm in the, Punjab that 
daughters are wusualby preferred to collaterals so 
distantly related as the €th degree even in regard 
to ancestral property, whilo in the case of self. 
acquired property daughters usually exclude even 
печгег collaterals Jt is quite opposed to all the 
principles" of customary law that collaterals so 
distantly related as the ‘th degree should exclude 
-daughterg im the саф of property which is nan. 

*. 
Ф 
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ancestral, and a mere entry in the ritraj-i-am, nnsup- 
ported by instances, that daughters oan under no 
circumstances inherit their father's property, is of 
very little weight, and it ia quite insufficient to 
shift the onus on to the daughters. L Manowar 
v. Nawat, 2 L. 368; 2 L 366 , 399 
Finding as to custom—Question of law or 





fact. А 

Where aquesticn arises as to the existence or 
non-existence ofa particular custom and the lower 
Appellate Court has acted upon illegal evidence or 
on evidence legally insufficient to establish an alleged 
custom, the question is one of law, and a High 
Court is entitled in second appeal to consider 
whether the finding is based on sufficient, evidence. 

But where the Court has not rejected admissible 
evidence, bas applied its mind correctly as to-what 
the essentials of a custom are, and at the end hag 
found that itis not satisfied on the evidence pro- 
duced that such a custom exists, there isno point of 
law which can be taken in second appeal. A 
SuakIRA BIBI v, NANDAN BAI 





Gonds of Bhagi in Bhandra District 
Guardianship of minor's property —8tep-brother or 
mother Rule of decision in absence of custom. 

As regards guardianship, the Raj Gond family 
of Zemindars of the Shikmi Zemindari of Bhagi 
in the Bhandra District is not governed by the 
Hindu law, and, in the absence of proof of any 
custom, a question of guardianship in that family 
must be decided according to justice, equity and 
good conscience. 

V here certain minors of a Gond family with 
their mother are livipg jointly with their step. 
brother, who manages the whole estate, and ig 
regarded, by the family ond all the world ав the 


.natural and rightful guardian of the mino:;'s prop. 


erty, he must, according to equity and justice, be 
treated to be, as against the mother, a guardian 
both de facto and de jure, more so if the personal 
law of practically the whole population amidst 
which the family resides recognises a step-brother 
as the natural and rightful guardian in presence 
of the mother. N Kormu v. Bexstneu, 17 N. L. В. 
lös ` 303 


Non-proprietor—Right of residence— 
Daughters— Widow—Re-marriage—Husband's estate, 
right in i 
Under the general custom of the Punjab the 

daughters of a kamin or non-proprietor, have a right 
to reside in their father’s house uniil they marry 
or die, whichever event first takes place, 

Acrording to the general custom of the Punjab ag 
prevalent among agriculturists on the re-marriage 
of a widow- her rights in her deceaged husband's 
estate come to an end. L ManawpA v. GaAunnE 


433 


z Personal law—Khatris of Mauza Salina, 

Tahsil Moga, Ferozepore District. 

‘She initial presumption in the case of Khatris is 
that they follow their personal law. 

The Khatris of Mauza Salina in the Мода. Tahsil 
of the Ferozepore District follow Hindu, Law in 





matters of alienation and succession. Ё SUNDAR 
Sixes v. Sunpar SINGH • 45 
е 
*. 
е ^ na 
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Succession—Female intervening — Апсезітаї 
property—Sister —Pathans of Ludhiana Disirict. 
Where 2 female intervenes in the line of descent 

she simply acts аз a conduit to pass onthe prop- 

. erty as ancestral property to her sons and their 
descendants. 

Among Pathans of the Ludhiana District sisters 
and their sons do nét succeed іп the presence of 

: any collaterals whocan prove their relationship to 
the deceased. Lj, Kawas MUHAMMAD v, ARMAD Eur 

Succession —Sayads of Kharkhauda, District 
Rohiak, whether follow custom or personal law— 
Brother's daughter preferred to sister's son-—Aliena- 
tion, female, right of, to contest 
In matters of succession, the Sayads of Kharkhauda 

їп the Rohtak District, follow -custom, although 

. 8ymewhat influenced by their own personal law, 

, and have widely recognised the rights of succes- 
sion of females Among them there existsa right 

: of representation in favour of females, and the 

. rights of a brother's daughter to succeed are superior 

. to those of a sister’s son, and she is éntitled to 
contest alienations, by a widow of the last male 

. owner. L, NasiR.UN-NISA v. AHMDI-UN-NISA, " 1. 
ЯА c : 4 
Damages- Defamatory statement by Vakil in 

course of argument, whether actionable —No statutory 
provision —Judges, duty of. . 
An action for damages cannot be maintained 

' against a Vakil for defamatory statements uttered by 
him in the course of the administration of law. 

.. In all cases for which mo specific 
directions are given, udges are bound to act accord- 
ing to justice, equity and food conscience. Pat 

` Jagat MOHAN Nate Sanr Око v. KariPApA GHOSH, 
(1922) Par. 86; 2 P, L. Т »76 * 861 

, suit jor—Civil Procedure Qode- (Act У.о} 
1908), О. XXXVIII, т. 6—Attachment before judg. 
ment, malicious — Reasonable and probable cause — 
Malice—Inference— Attachment incomplete, effect of. 
An action lies for the tating out of a malicious 

attachment before judgment under Order XXXVII, 

' rule ^, of the Civil Procedure Code, and the party 
aggrieved is entitled to compensation for the injury 

. actually sustained even though the uttachment was 
not completed. 

‘ Fhe absence of' reasonable and probable canse 
for taking legal action in execution or otherwise 
is itself some evidence from which malice may be 
inferred. - 

, Where an attachment before judgment is taken 
out only with the object of securing, for satisfac- 

. tion of the plaintiff's debt, money in the possession 
of.the defendant, the order must be held to have been 
obtained not only without e reasonable and probable 
cause but also without any justification and the latter 

. is entitled to substantial damages JOSEPH 
NiCHOLAS v. Sivarama Arvar, 15 L. W. 442; 80 M. L. 
T, 269; 19:2) M. W. N. 242 760 
——., suit for - Distraint, illegal — Cause of action. 

The cause of action for a suit for damages for 
ilegal di-traint/ arises on ‘the date of the actual 
loss or damage or at the latest when the plaintiff 
comes te knuw of such ‘org and not on the date of the 
release of the property from di traint А Anan 
Kuan ж, Pogap SINGH 892 
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Decree, construction of—Court, duty  of— 
Declaratory decree—Decree capable of execution — 
His Majesty. in Council, order of, transmission of, 
for exsecutio — High. Court, power of, to givg directions 
—Oivil Procedure Vode (Act V of 1903), О. XLV, 
т. 15 Consent order—Finality. 

It із the duty of а Court to avoid such а cən- 
struction of a decree аз may in future result in 
multiplicity of suits between the parties in respect 
of a matter which has been finally settled. 

А talugiar executed a Will, under which he devised 
his estate to his nephew, and by the same Will he 
granted a maintenance allowance of Вв, 500 per 
mensem to his wife. By a subsequent codicil he grant- 
ed another sum of Rs 600 per mengem to his wife 
The lady later on brought a suit in the Court of the 
Subordinate Tudge to enforce her right to tho au- 
nuities against the legatee. She not only claimed the 

‘ arrears of maintenance but also asked for relief us 
to her right for the same in future and paid Court- 
fees both under clause (i) and clause (zi) of 
section 7 of the Court Fees Act. The Subor- 
dinate Judge held that ghe was entitled to an allow- 
ance of Rs, 600 per mensem, under the Will and that 

- she was entitled to nothing under the codicil On 
appeal, the ‘udicial Commissioner's Court decreed 

` her claim “for a declaration that she is entitled to 
maintenance at the rate of Rs. 1,000 per mensem out 

* of which half will be recoverable from the talugdar: 
and the other half from the non-taluqdari property, 

' if any.” Опа farther appeal, their Lordships of the 

Privy Council upheld this deeree and observed as 

follows: —“‘The respondent’s Counsel expressed a fear 

- that the declaration granted was insufficient. It 

does not so seem to their Lordships. It is a corollary 
of the deolaration granted that any income which 
has since the death been received from the non- 
talugdari estate will be liable as well as the future 
income to pay the extra 600 rupees, including 
arrears, from the death up to the date of the 

. declaration ": 

Held, that the decree was not merely deolaratory 
of the. lady’s right to maintenance but that it 
enpowered her to recover that maintenance from 
the taluqdari and non-talugdarí properties to the 
ox'ent to which they were respectively liable. 

In transmitting an order of His  ajesty in Council 

- to the Court below for execution under Order XLV, 
rulo :5, Civil Procedure (ode, a High Court із 
perfectly, competent to give directions to the lower 

Court for the payment of the mggey only in the 

: event of a sufficient security being filed by the 

decree-holder. t 
An order passed by consent is conclusive between 

the parties. О Brat Ras Kora v. THAKUR ЈАТ 

Ткрва Bauspur Sisen, 9,0 L 356 982 


, selling aside of—Mtsdescription ef defendant 
-as minow—Consent of certificated guardian to act as 
guardian ad litem, when can be presumed. 


Where a° decree was obmined against a de. 
fondant fn a suit in which he had been mis- 
described as в minor and a guardian ad litem was 
appointed, although he had in fact attained majority, 
a suit subsequently instituted by him to set aside 
the decree should be dismissed on the ground that 
he was bound by the deoree in the former suit, 
inasmuchas, though aware of the suit, because orders 
for the appointment of a guardian adéitem are 

e 
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Davi, 84 О.І, J. 392 433 


Defamation, suit for, against Pleader— Pleader 
acting in professional discharge of his duty. 


While commenting on certain documents in the . 
course of his argument .in a suit for rent, the 
defence Pleader used the expression that the plaint- 
iff, а lady, had forged the documents by means of 
fraud (“Juachwri Kariya Kagaj Pata Jal Kariyache ") 
. In a suit for defamaticn against the Pleader ; 


Held, that the Pleader was not liable for damages 


for defamation inasmuch as what he did was in the 
professional discharge 
faith for the protection of the interest of his client, 
and his remarks were not irrelevant but pertinent 
.to the enquiry which was being made before the 
Judge and had-a direct bearing on the case, 47 
Bariya Kumari Devi v. BEcHARAM LAHIRI, 26 5 wW., 


of his duty and in good 
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Definitions :— 


Account, mutual, open & Burrent 


Adventure or concern in the 
nature of trade. See Excess Prorirs 
Dury Act, s. 2 47 

Amendment, Jee CRIMINAL PROCEDURE 
Сорк, в`23 ` 1005 

Any building. See  Boxsav  DisrRIOT 
MUNICIPAL Act, s 98 999 

Building. See Bowsav District MUNICIPAL 
Act, 3.3 7) 323 

Business. 


Capacity. See Masoriry Act,s 2 (a) 265 
Claim or question to or respect- 
Ing property of like amount. 
See C1vin PRocEDURE CODE, s. 110 685 
Compensation. See LIMITATION ACT, 
Son І, Авт 116 490 
Competent. See Masonry Act, s. an 


Competent jurisdiction. See 
CRIMINAL PROCEDURE (ops, 8. 144 657 

Competent to try. Se Onnw«san Pro- 
CEDURE Cose, в. 144 657 

Contentious suit. See Transrer_ OF 
PROPERTY Act,s 6h 


Court. See Jraxsrer or Property Аст, в 55 
(6) (5) - i 850 
Defendant. Seg SontHan  PaRGANAHG 


SETTREMENT REGULATION, S. б 
Estate. Bec BENGAL TENANCY Асу, 8, ео 


Extradition offence. Bee „Ихтааритох 


“Act, 8. 7 . 
Fastened. See Pzxir. Cops, s, 445 422 
Fraudulently. See Pesan Cops, bonn 
Full proprietary rights. 8ге Ніхрс 

Law—WiLL 198 
Goods. See Ligarrox Аст, Scu. I, Авт 62 

120 
184 


*. * в 


 Dekkhan Agriculturists’ 


See Excuss Prorits Dury Аст, 8 2 і 
473 


usn КЄ: e A M КЕ : 
1с38 _ INDIAN oAsiis, Uo [922 
E Decrée- опаа: Definitions- concld, ` 
made only after notice to the alleged minor aud Malik :— 
the proppsed guardian , he still allowed the guardian See Ніхро Law— Witt : 198 
- to conduct the defence on his behalf as guardian See WILL 628, 720 
for the suit. 12 SARAT CHANDRA MAITI v, BIBHABATI Obligation. 


See Spuciric Repiur Аст, 8.3 
53 


Other sufficient reasons. See Civiu 
PnRocEDURE Cops, О. ХУП, в 1 553 
Party. See Oivin Pocepure CODE, y^ A 


Price. See TRANSFER or PROPERTY Act. ё 24 
Profits. ‘See Income Tax Аст, s, 9 979 
Settlement. See Bescat Lanp REVENUE 
SALES Аст, а $7 9II 
To enforce. See Limitation Аст, бон. I, 
Авт, 183 5 
Transfer. See Марваз SALT Act, s. 11 396 
Transfer by assignment in 
writing or Dy operation of law. 
See ‘ту, Procedure Cong, О. XXI, в 16 6,9 
Varis. Bee Win 720 
Wholesale. See Mavras District MUNIĊI- 
PALITIES Act, s 249 2 
Will. See Guanpians AND WARDS Act, S, 7 (8) 


. 2l 
Wrong person as plaintiff. Se 

Отут, PRocEDURE Cops, О I, 10 878 
Wrongfully r-celved. See LIMITATION 

Act, Вон. I, Авт, 100 879 
Rellef 
Act (XVII of 1879), ss. I, 3, 11, 
applicability of- Extension of Act, meaning of— 
Agriculturists residing in other Provinces, whether 
governed by Act, . 


"The Dekkhan Agriculturists’ Relief Act is not appli. 


cable to an agriculburisb who earns his livelihood 
wholly and principally by agriculture at & place in 
* the Punjab, or at any place to which the Act has no 
application. 


Whatis meant by the extension of an Act to a 


district is, the extension of a substantial portion 
of the Act and not merely the extension of a 
' partioular section or one or more sections, S 
FIRM or АҮАБАМ TonaRAM v. Етим or Hari Hirrag 
BopRAJ 682 


Doc^rine of construclive posses- 


SIO a—8Suit, when instituted, 
The doctrine of constructive possession cannot 


be applied in favour of a wrong-doer, where posses- 
sion must be confined to actual possession, that is to 
say, if he relies on adverse possession, he can 
succeed only as regards the portion of the land in 
suit of which he proves actual possession for the 
statutory period. E DU 


A suit mast be deemed to have been instituted 


on the date when the plaint was filed in Court and 


ob on the date when it was ordered to be registered. 
MAHARAJA oF OoocH-BEHAR v. MAHENDRA Балан 


Rai CHAUDHURI 31 О, L J. 465 
Document, construction of—Lease, new—Regis- 


tration Act (XVI of 198), s. 1% dje-Lease for 
indefinite period - Registration, whether mecessary— 
Lease unregistered Ога! evidence, whether admigate 
ble, SQ S 


Vol, LXVI]: 


Document—ooncld. 


‘One T. held an ordinary monthly lease of some shops 
on Вв. 8-3-0 a month, A dispute as to enhancement 
of rent was settled by the landlord executing a 
document as follows: "I have given the shops ona 
rental of Вв. 7-3-0 a month. Solongas T occupies 
the shops, the rent shall not be raised or lowered.... 
Accordingly this kirayanama is written for record in 
case of need". The document was unregistered, 

Tn resisting a suit for ejectment, T wanted to put 
in the unregistered document saying that it was not 
anew leasg but merely а variation in the terms of 
the old: | 

Held, that the lease was a totally fresh lease 
and not being limited to one year, was inadmis- 
sible in evidence for want of registration, ‘and 
being inadmissible, it was not open to the tenant tc 
resort to oral evidence to prove the original trans- 


action, L Firm or Karim BakHsH Tas-up-Div v, 
NarHA Sinan, 8 L. L. 14 904 ' 
Easement—Parnala, old—Hasement, whether 


established 

The mere finding that а parnala is old is no 
finding in law that an easement has been established 
with respect thereto. L Анмар BAKHSH.v. PALI, 


8 L.L J. 58 922 


Easements Act (V of 1[#82),ss. 15, 
26 —Right of way through another's land, acquisition 
of — Access for scavenger —Enjoyment of right for over 
statutory period—Acquisition of right, 

An easement can be acquired to aright of way 
through a dwelling house, 

Section 16 of the Easements Act which deals 
with the requisites necessary to acquire a right 
under the Act ‘is not exhaustive and docs по exclude 
or interfere with other titles and modes. of acquir. 
ing easements. 


Where user is proved, the presumption is that it ` 


is of right till thë contrary is proved. Such a pre. 
sumption is not in India a presumption de juris et 
де jure. It only starts a party with s presumption 
in his favour which can be rebutted by proof of 
facts which are inconsistent with or which militate 
against, the inference. 

It is competent to s person to acquire a right of 
way for а scavenger to gain access to his house 
by passing through his neighbour’s house by user 
for over the statutory period. Such user need not 
have been exercised as of right. М KUNJAMMAL v. 
Rar&sAM PILLAI 16 L. W. 265; (1022) M. œ. N, "ri 


S. 33—Right of privacy - Custom — 
» Question of fact.—High Court, power of, to interfere — 
Larkana  Town-—Privacy as t» roofs of houses— 
Nuisance—Substantial damage —Injunction, grant 
of —Local custom—Civil Procedure Code (Act V of 

1998), О XLI, v 26—1ssue new, Court, power of. 

"Ihe question as to the existence of a custom. of 
privaey in any locality is a question of faob only, 
and where evidence for and against the alleged 
custom has been properly taken and considered by 
the lower Court, a High i ourt is not entitled in 
second appeal to disturb the lower Court's finding 
on the poii. 

Under Order XLI, rule 25 of the Civil Procedure 
Code, a Mudge is authorised to frame new issues in 
a gujt and allow additional ewdence to be adduced 
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where he finds that question essential to the right 
decision of the suit upon the merits has not been 
properly raised and tried in the lower Court 

In the town of Larkana in Sind there is a 
custom of privacy with respeot to the roofs of houses 
which contain parapet walls round them and where 
the women sleep at night in the hot weuther, and 
any threatened invasion of the right sufficient to 
entitles the person 
aggrieved to an injunction, 

where, therefore, a person raises the roof of his 
house and opens a window overlooking tke roof of 
the house of another person, he commits в nuisance 
implying substantial damage within the meaning of 
section ^8 of the Easements Aot, as his act materially 


. diminishes the value of the dominant heritage by 


diminishing its value as a house suitable for use 


` by. a family and he is liable to be restrained. 


A local custom need not be shown to be immemo. 


' rial if it is sufficiently certain and reasonable to 
. satisfy the legal requirements of a valid custom. S 


SHAH Manomap v. RAMZAN 833 


EndowmentS—Debntter property—Aceretions 
—Custom—Gir Gossains—Dismissal—Punch, power 
of—Bhat’s book, admissibility in evidence of—~ 
Evidence Act (1 of 1872), s. 52. * 
Properties acquired with the income of endowed 

property and treated by the shebait all along ав 

properties belonging to the idol, form the property 
of the idol ^ 

During the lifetime of his guru, a chela who is of 
age may bea member of the punch. 

Among Gir Gossains marriage is not allowed and 
by custom if any опе of the Gir Gossain sect drinks 


- wine or marries or becomes addicted to vive the 


Punch can dismiss him and instal another ‘shebait ' 
in his place, 

Succession amongst the Gir Gossains ін governed 
by Gotia relationship and іп the absence of a chela 
the nearest Gotia succeeds. 

The Bhats are heralds who are interested in 
keeping family record which is evidence under 
section 82 of the Evidence Act if it comes from 
proper custody. С KARTIO OHANDRA v, Gossain 
Protar CHANDRA, 25 О, Үү, №, 908 834 


Evidence Statement by deceased person provable 

agaanst persons claiming through hofft 

Any statement made by а person in a previous 
suit against his own interest is provable after his 
death in в subsequent suit пве against a party 
claiming through him A Јнаввс LAL v. JWALA 
PRASAD . 
» value of, determination of, ° 

Men, witheut deliberately intending to falsify 
facts, are extremely prong to believe what they wish, 
to confound what they believe with what they heard 
and to ascribe to memory what 18 merely the result 
of imagination. ANJAMAN-UN-NIS4 0, ASHIQ ALI, 
8 O, L. $. 438; 8 U. P. L. Б. (J. О.) 65 2 


Evidence Act (1 of 1872), s. 13—Judg. 
ment between third parties, when relevant. 

A obtained certain property under & gift. By 
virtue of the ownership of this property '4. drought 
a suit for pre-emption against B. and obtgined в 
decree, In asuittby OC, against ДА. in which the 





ц 40. $ 
Evidence Act-cohid.: 


a 


question Was whether the gift in favour of A was 
~a real gift:or was a merely fictitious transaction: 
Held, that the judgment in the pre.emption suit 
was relevant-under section 18 of the Evidence Act 
аз an-instance in which 4.'s right under the gift was 
asserted and enforced, О ANJUMAN-UN-NISA v. 
AsniQ Ати, 8 О. L, J. 483; 3 U. P. L, Б. (Ј.С. 65 
222 





= - SS. 35, 40.tO 43—Jujigmenis not inter 

partes, recitala in, admissibility of. 

A recital in a $jugd ment not inter partes of a relevant 
fact is not admisible in evidence under section 35 
of the Evidence. Act. М Tripcrana S&ETBAPATI 
Bao Dora v. EOKKAM VENKANNA Dora, 15 L W. 316; 
80 M.L T. 160; (:922) М W. N, 147; 42 M. L J 324; 
45 B 882 t 280 

—— S. 60 —Hearsay evidence — Statement made 
to investigating Police Oficer by third persons, 
when admissibleSubstantive or corroborative 
evidence, > 

Та a proceeding under section 110 of tha Code of 

e Criminal Procedure, the statement.of a witness that 
he heard from certain persons who have not been 
examined that articles stolen in certain dacoities 
‘were made over to the accused, is inadmissible in 
evidence. 

Where.in a proceeding under section 110, Criminal 
Procedure Code, a person bas not been exa: ined 
asa witness by the Court the evidence of an 
investigating Police Officer with rega-d to the 
atatemert made to him by that person is inadmis- 
sible in evidence If, however, the persoa has been 
examined asa witness ty tho Court, the evidence 
of the investigating Polica Officer is admissible 
But the statewent made to the investigating Police 
Officer cannot,be- relied upon as substantive evi- 
dence against the acoused. It should be used in 
order merely фо contradict or corrobora'e, as the 
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and such evidence is not barred by section 91 of 
the Evidence Act М Exumatar Cuerry v. BALA- 
KRISHNA МУраттав, 4: M. L J. 297; 141. W. 79; 
(192 М. W. N. 704; 4&K M. 9.5 > 168 


S. 92 —8ale-deed — Oral evidence, admis- 
sibility of, to prove variatiow of terms-of deed. 
Oralevidence to prove variations in the terms of 

a sale-deed is inadmissible, unless such evidence 





` 


comes within any of the provisos to section 92 of. 


the Evidence Act. B Bar Anpnag v. LALBHA 
HinacHaND, 24 Вох, L. В 289 865 


S. 92 (3), scope of—Parol evidence to 
vary written document, admissibility of. А 
lt is not intended by proviso (3) to section 92 of 
the Evidance Асб to permit the terms of a written 





contract to be vazied by a contemporaneous oral 


agreement but having regard to the illustrations (b) 
and (j) the proper meaning of the proviso is that a 


contemporaneous oral agreement to the effect that . 


a written contract is to be of по force or effect at 
all and that it isto impose no obligation at all until 


. the happening of a certain event may be proved. 
A Aut JAWAD v, Konansan Sines, 20 A.L.J 47- 


SS. 95, 97 — Construction of PUN а 





Ambiguity—Patent or latent — Estrinaic evidence — ` 


Court, duty of. : ы 

Where in a grant of land there is а repugnancy bet. 
ween the terms of the grant and any plan or diagram 
the general rule is that the former will prevail, 
Воб this is 
where the plan or boufdary is a part and’ parcel of 
the description itself, the general rule ceases to 
apply. . 5 

The principle that when an instrument: contains 


. an ambiguity, evidence of user under it may be 
given in order to show the sense in which the . 


case may ba, the statement made by the witness in - 


Court. C Asuurosu Das о, EMPEROR, 840, L. J 53: 

23 Ов. L, J. 289 . 513 

5, 
person, whether proper witness, 

Where the only witness in.suoporb of a mortgage 
is an illiterate parson ke cannot be deemed to be 
one who has seen the mortgage within clause (5) of 
section 63 of thé Evidence Act. 
KIsHORE =s 557 

— S. 9 1— Loan on security af hundi—Hundi 
inadmissible in’ evidence—Secondary evidence. 

Where a loa i9 granted on the security of a 
hundi, the execution of the. hundi. being, however, 
postponed till a short time after the money is 
actually paid to thé defendant, there is no cause 
of- action independent of the hundi, and if tho 
hundi., is inadmissible in evidgnce for want of proper 
stamp, secondary evidenca of the transaction is 
shut out by section $1 of. the Evidence, Act, and 








the plaintiffmustfail {Ouanna Sinan v. AMRITSAR 
BANKING Company, 2 L. 830 — :201 
S. QG22-Morigage, equitable — Simple 





mortgage, ewecuted but ^ wnregistered — Evidence, 
admissibility of. 
Evidence is admissigle to prove the terms of a 


mortgageeby "deposit of title-deeds aliunde, in spite: 


eof ће éxecntion of a subsequent unregistered 


63 ( 5)—Mortgage, proving of—1lliterate - 


А Janta v. Raw. 


parties used the language employed, applies to^ a 
modern as well as to an ancient instrument, and 
where the ambiguity is patent as well as where ‘it 
is latent - 

Where a deed of conveyance of a house contained 
an ambiguity, in respect of thé description of the 
property conveyed of such a nature that one portion 
of the description referred tothe entire house and 
another portion referred only to a portion of the 
house, and both read together did not apply correctly 
either to the whole house or toa portion of it: 

Held, that the case was covered by the ‘provisioris 
of section 97 of the Evidence Act and that.extringis 


' evidence was admissible for the purpose of solving 


giniple mortgage which is not admissible in evidence - 


` the wife of A had ever borne a child, 


the question whether by the description of the pro- 
perty taken asa whole the intention was to convey 
the house in ita entirety or. only a portion of it, 
О Авось Għani v. ÁsuiQ Husaty,8O L, J. 621i 
8 U, P. L. В. (J. С.) 93 442 


* s. I 1 2—Paternity, proof of -Presumption 

when arises 5 

{na suit by plaintiff to establish his paternity in 
A, the defendant alleged that he was the son of B. 
The defendant fuiled-to establish hia- alleg&tion, but; 
on the other hand, there was nothing to pr8ve that 
Plaintiff 
urged that as the defendant had failed to fix his 
paternity in B, a соп цвіте presumption of hig 





subject to the qualification that ` 


a 
„о, LXVI) 
Evidence Act—contd. f І 
paternity in А .aroge under section 112. of Ње 
: Evidence Act: 


. Held, that section 11 might, have been applicable 
. had the plaintiff been able- to prove that about. the 


.time he might be supposed to have been born, the - 


wife of A. had given ‘birth toa child As the facts 
were ihe section hag no application , A 
NansiNüaH Rao v, butt MAHA LAKSHMI BAL 4, A L. 
J. 274 .90 


(S. ЇЇ&@—Едалипайов of child witness— 
Mode of testing its capacity —Criminal Procedure 
Code (Act V of 1898), s. 342 — Procedure. 

When the evidence of a child of tender years 
is adduced the Judicial Officer should for the sake 
of precaution, ascertain, as a preliminary measure, 
by means ofa few simple questions, whether the 





- intelligence of the child is sach that whether , 


sworn or not it is capable of giving testimony 


‚ which is patent of credit, and it is desirable that . 


something should, at the commencement of the 
_-record of the evidence of a witness of this 


character,.be entered to show that such a test. 


has been in fact made, although it is not 
obligatory under the law to do so, 
"Where an accused is undefended the Tribunal 
may, point oat to him the elements of the evidence 
1 adduced against him which seems in his own 
inter: st to demand his explanation, but where an 
accused is defended by a legal practitioner a 
Tribunal ought not to enter upon a lengthy ex- 
. amination ‚ОЁ an accused person Pat Pa conu 
y CHOUDHRY v ExPEROR, 3 Ox 1. J. 233 73 


—— Sa, 124 — Privilege — Public document, 

production of Duty of Court Court of. Words — 

< Statement of financral position of ward, mature of ~ 

.' Limitation Act (IX ol 9С8), s. 

.. ment—Nature of proof ~Mortgage—Stipulation for 

payment of interest —Failure to pay—Suit by mort- 
.gayee—Limitation terminus в quo. 

Where iu respect of a document 

‚ claimed under section !2: of the Evidence Act, it, is 

_ for the Court to decide whether or not the document 

ів a communication made to a public officer in official 

confidence, If it decides that it was so made it has 

no authority to compel the public officer to produce 

-- it, inasmuch as the public officer himself ia the sole 





judge аз іо whether its disclosure would or would, 


not be in the public interests, 


Inasmuch asa person who desires his estate-to , 


bo- taken over by tho Court of “ards oannot.be 
„compelled. under law to makea disclosure of his 
debts, a statement by such а person, setting forth 
` the financial position-of his estate, sent to the 
Collector to enable him tg decide whether or not 
* the estate should be taken over, should be regarded 
as & communication made to him in official confi- 
. dence and he is not obliged to disclose it by reason 
of section {74 of the Evidence Act. . 


* 
Where a person proseontes a quit which is, on the | 


* face of it, barred by limitation and he tries to. bring 
- it withinlimitation by proving an acknowledgment 
under section Yofthe imitation Act, he must give 

.. sogent poof of his allegations. s 
- Where a mortgage-deed stipulates.for the payment 
_ of intewesb annually оп a certain date, and provides 


.. ghi, in-defaul& of, sugh payment in any year on the’ 
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‚ date so fixed, tho mortgagee would have power 10 
recover the amount remaining due to him érom the 
hypothecated property, and other property of the 
mortgagor by bringing a suit, the period of limitation 
for bringing such suit commences to run from the 
date of the first default, A COLLECTOR of JAUNPUR 
7. JAMNA PRASAD, «0 A, 1. J. 140; 4 U P. L. Б, iA.» 
50 171 


S. 154—Hoastile witness, who is—Evidence, 
admissibility of —Statement of «nsolvent in insolvency 
proceedings—-Omission to object to , reception | of 
evidence, efect of —Plaint:ff calling defendant as 

witness, whether entitled to cross-examine him as of 
right. Basis of Court's decision. 





An admission of an insolvent, if made after the 
act of insolvency, may be admissible against himself 

but it cannot furnish evidence against another ine 
' golvent oras against the Official Assignee. 

The statement of an insolvent iu the course of 

his public examination under section 27.1) of the 
- Presidency Towns Insolvency Act is not admissible 

in evidence in a subsequent suit in which he is 
‚ not examined as a witness by the Court. 

An erroneous omission to object to the reception 
of evidence does not make it legally admissible 

, in evidence 

Tf the plaintiff calls the defendant as a witness, 
he is not entitled to cross-examine him as a matter 
of right ` 

А party when called as a witness by his opponeut 
_cannot ав of right be treated as hostile, the matter 

| being solely in the discretion of the Court. 

A witness who is unfavourable is not necessarily 
hostile, for a hostile witness is опе who from the 
manner in which he gives his evidence shows that 
he is not desirous of telling the truth to the Court. 

A Court's decision must rest not upon suspicion 
but upon legal grounds established by tegal testimony, 
C LvcniRAM' MOTILAL v RADHA ÜHARAN.,PODDAR, 34 
C L.J. 07; 49 0 98 . IS 


Excess Pr.fits Duty Act (X of 
1919), SS» 2,.3—Turf Olub —"Adventure- or 
concern in the nature of irade"—" Business? — 
Excess profits duty, lability to рау —– Test. 
'Where а Turf lub admits the public to its siands, 

paddocks *and enclosures. on race-days, on pay- 

ment of entrance, fees or gate monewesllows persons, 
who are not members of the Olub, to enter horses 

for, the races which it conducts, on payment of 
` entrance fees, allows book-makerg to oarry on their 

' ealling ,in its enclosures on payment of license 
fees:-allows persons, whg are not members of the 

‚ Club, to make, bets , through its totaligators and 
takes a commission, the Ulub curries on an "adven. 
ture or concern in the. nature of&rade" within the 
meaning of section · of the Excess Profits Duty 

‚ Act, and „consegue Шу carriés on а "business" 

within the purview of section 8 of that Act, in 

respect of the sums received under the foregoing 
heads, and is liable to pay excess protits duty The 
ultimate destination of the surplus, if any, received 
in respect of these matters, is immaterial The 
test is, whether the moneyg were received by the 

Club from non-members of the Olub and*in exohango 

for something whick is given by the оў, ма , 
` е 
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хөвреоь of which profits are mide. C “ancurra 
Torr CLUB v. SECRETARY OF STATE FOR Inpia, 25 C. 
W М. 784; 48 0. 844 473 


Execution applicaon—Notice to judgment- 
debtor—Failure to appear —Decision, ex patte — 
Objection, that application was time-barred, whether 

~ «maintainable. . 
Where notice of an anplication for execution is 

issued to the judgment debtor to appear оп a given 

date to decide whether or not the application was 
barred by time and he fails to appear and the point 
is decided against him, kis failure to oppose the 
application precludes him afterwards in raiaing that 
objection, not on the ground of res judicata but upon 
the ground of a decision in the very litigation upon 

the same application, А &uHAMMADI BEGUM v 

Umpa Becum 751 

—— m Deposit of decretal amount — Application 
Jor refund by sons of decree-holder' Notice to decree- 
holder—Hix parte order—layment to sons —Decree- 
holder's application for refund — Procedure. 

A decree-holder applied for restoration of certain 
sums of money deposited in satisfaction «f the 
decree and pail to his sons under ап ех parte 
order after notice to decree-holder. The Court 
took security from the sons for the repsyment of 
thé money and ordered the decree-holder to file 
a buit- within three months to have his title 
declared :' 

Held, that the Court had no authority to direct the 
flecteo-holder to file a sait nor hud it authority to 
take security for the return of the money and that 
the application of the decree-holder should have 
been. treated as an application to set aside the ex 
parle order against him A BivHAL Das v. IWAN 
Ray, 2) A L J. 5840 P L В. A82 744 


Execution of decr: e -Sale—1itle of auc- 
tibh-purchaser, 

A: bona fide auction.purchaser need look only to 
the decree and order of sale of the Executing опг 
and is not bound to enquire further into title So 
long as the decree remains valid, the proceedings 
taken under that decree, so fur as they affect third 
partibs in the same position as bona fid auction- 
purchasers, cannot be impugned. L, Ixpag Sain о 
PaanHv Lar, 3 L. 88 
Extradidjon Act (XV of ICÓ3), ss. 7, 

9,15. :8, Sch. 1. "Eatradition offence" — 

Absconding from ja, whether such offence— 

Warrant for arrest of such absconder to District 

Magistrate, validity of High Court, jurisdiction 

of, to interfere in case of invalid warrant Treaty 

prohibiting extradjtiot wm certain case, effect of 

Absoonding from jailis not au ‘extradition offence” 
as described im the First Schedule *to the Extra- 
dition Act, and, as sectién 7 of the f xtradition 
Aot applies only te extr dition offertces, a warrant 
issued under that section by an authority in & 
Foreign State for the arrest of a person so ybco1d- 
ing in Brit'sh Ingia is wholly illegal and without 
jurisdiction, and the arrest of that person in British 
India is without any authority 

The procedure for requisitioning the surrender 
of any person accied of having commi ted any 
offence, not neceasariry an extradition crime, is 
{014 down jn section 9 of the Act but the requisi- 


INDIAN CASES, 
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BEES 
Extradition Act-codd, ^ - 17 


tion in such а osse has to be made “to the 
Government of India ог to any ocal Government.” 
Where sach requisition is not made and the 
warrant is addressed to the District Magistrate, 
the latter has no jurisdiction to make an arrest 
under it. . 

Although section 15 of the Extradition Act 
empowers the Government of India and the Local 
Government to stay any proceeding taken urider 
Chap er II of the Act, and to direct any warrant 
to be cancelled and the person arrested to be 
discharged, yet in а case where action is taken 
under the Act under a warrant which is not valid, 
the jurisdiction of the High Uourt to interfere is 
nob necessarily ousted 

‘here a Treaty with a Foreign State prohibits 
extradition for offences not specified therein, such 
prohibition overrides the provisions of the First 
Schedule to the Extradition Act by virtue of se*tion 
18 of the Act: but where there is no such provision 
іп the Treaty. section 9 of the Act would not in 
any way derogate from the Treaty. Pat ЈАРАТ 
Buacar v EMPEROR, 28-Св L. J, 293 517 


Fraud-— Collusion—Suit to recover money paid ‘in 
satisfaction of jraudulent decree, when maintainahle 
A suit for refund of money paid to the defend. 
ant in satisfaction of a decree on the ground that 
the suit in which the decree was obtained was a 
false suit and was supported by false evidence, is 
not maintainable in the absence of evidence in 
support of the collusion. А 8нко Prasan v. SRI 
Pan, ОА. (2. 3. `6 в1 
Mere топ-ве›®1се of summons, does not amount 
to fraud Proot of fruud. А 
Mere*non-service of summons is no evitlence of 
fraud. In order to charge a party with fraud in the 
suppression of summons, itis essential to prove: that 
the non-service is the result of some active. part 
taken by that party in поб: having the summons 
served and thereby keeping the opposite party from 
the knowledge of the suit at Cuarrea KUMARI 
DEBI v. RADHAMOHAN SISGARI, З P.L. T. 451 137 


Giit, imperfect —Shares in limited Company—Trans- 
fer-deed executed —Transfer not made in Company's 
register, effect of —Transfer, intended, whether can be 
treated as trust 
А. executed a transfer deed whereby he trans» 

ferred certain shares in & Company to his wife and 

gave possession of them tu her, She, however, did 

not, till after his death, complete the. transfer.deed 

by getiing.her name entered in the registers of the 

Company as share.holder nor was itin his lifetime 

presented for registration with the Company : : 
Held, that the gift Was not perfected as the dono 

dii not do everything which, accor-ling to the nature 

of the property comprised in the gift, was necessary 

e to be done to transf 'r the property 
Held, also, that as there was no equity to perfect 
an imperfect gift, the gift having been intended to 
take effect by, way of transfer, the tourt would not 
hold the intended transfer to operate as a declara- 
оп Ё trust. o AMARENDRA KRISHNA DÜTT v. Most 

мо IBY Dest, 44 O н " 586 


Government of India Act» 1915, 
(5 & 6 бсо, Ve C. 61), Se 107 . 56g 
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Vol: Lx V1] 
Guardians.and Wards.Act (VIII of 

1890), s. 7 (3)—"Will,” meaning of —Court, 

power of, to appoint guardian of minor. 

Tnasmnoh ‘as the word ‘Will’ in section 7 (3) of 
the Guardians and ards Асб осспга in intim»te 
collocation with the words “or other instruments" 
it must be interpreted as meaning a written Will. 

Ап appointment of a testamentary guardian 
8 anda in the way of the appointment of a statutory 
guardian by the fourt but in the case of an 
appointment of в guardian by an oral testament 
а Court can ignore the appointment and make statu- 
tory appointment of its own if it-conriders best in 


the interests of the minor. М > PABVATHI AMMAL э. 
ELAYAPERUMAL Kovar, (1922) M. W. N. 67 216 


- 8.9 (2)—Minor heir—Quardian of prop. 

‘erty, appointment of Estate of deceased under 

Administration 

The appointment of the mother of a minor as ad- 
mínistretrix to his father’s estate, does not deprive 
the minor of his interest in the estate of his father, 
and an order of the ‘ourt within whose jurisdic. 
“tion .such property exista appointing a guardian 
of the property of the minor is not without juris. 
diction and cannot be treated asa nullity, G Larr 


KUMAR MuKERJEE v. DASARATHI SINGHA, 48 26 t 
I 


Hereditary Village Offices Act 
(Mad. ШО? 1895), S. 7 Enquiry by Divi- 
sional Officer into Village Munsif's conduct- Framing 
of charges -High Oourt, jurisdiction of, to interfere 
—Civil Procedure Code (Act V of 90), s 1 5— 
"Government of India Act, 1915, (* д 6 Geo, V, с. 61), 
з, 10] — Letters Patent, (Mad ) cl 16 


The High Court has no power tointerfere with 
an order passed by a Revenue Divisional Officer 
in an enquiry under section of the Madras Here- 
ditary Village Offices 4ct either under section ' 16, 
Civil Procedure t'ode, or section 07 of the Govern- 
ment of India Act, or clause 16 of the lettera 
Patent inasmuch as the Revénue Divisional Officer 
proceeding under the said. section is nota í ourt. 

Per Aylsng, Оф, C J ~The two things requi-ed to 
constitute appellate jurisdiction are the existence 
of the relation of superior and inferior Court and 
the power on the part of the former to review 
decisions of the latter An officer acting under 
section 7 of Madras Act III of &95 cannot be 
styled a Court subject tothe High Court's Appellate 
Jurisdiction М ParaNÀiKUMARA ÜHINNAYA GouNDER, 
In re, 14 L. W. 638; 392.) М. W. N. 757, 40M LJ. 
577 "566 


High Cout, rule of, regulating hours of sitting 
. of Court Rule, contravention of—Matertal irregu- 

larity— Revision . 

Where, in contravention of a rule of the High 
Court laying down that the ordinary hours of 
attendance of Judges of Civil Courts are trom 
10.70 А. M. to 4 P. M, а Conrt, without anye 
warning to the public and ine the absence of 
exceptional circumstances, calls on a particular 
suit for hearing after the hour of 5 P A, it acts 
in.the exercise of its jurisdiction with material 
irregularify, aud its proceedings are liable to be 
set’ aside by the High Court.in revision A 
Baris &Vo. v, BAM Рвазар, 40A. L. J. 18з 167 
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Hindu Law—Adoption — Acknowledgment, 

effect o1 —Widow-—Maintenance, amount of ~Prine 
-ciple КЕС 

Under the Hinda Law if in case of an adoption 
giving and taking is not established as а fant, no 
amount of acknowledgnent would make one an 
adopted son 

No hard and fast role can be laid down that æ 
Hindu widow is entitled to a particular fraction 
of the income of her husband’s estate as her 
maintenance The circumstances of each case must 
be considered, such as, the value of the estate and 
its income, the position and status of the deceased 
husband and his wilow, the expenses involved by 
the religions and other dnties which, she has to 
discharge, and so forh, together with the fact‘ that 
whether the widow has bean given a seoarate prop- 
erty Ъу ` her husband for her maintenance à 
Krisuna BHAMINI Dasi v, BRAJA MOHINI Das ое 


70: w, N. 403 








Widows—Senior widow—Preferena 
tial right—Junior widow, when can adopt. 

Under the Hindu aw, in the absence of any 
direction from the husband, the senior widow haa 
the preferential right to adopt She does not 
forfeit that right by the mere fact of her having lived 
apart from her husband for a number of years, 

Where я jinior widow wants to make an adoption 
the p oper course for her is to ask the senior Widow 
to get the consent of the male sapindas to perform 
the adootion and to perform it herself, 

Per Ramesam, J—A prohibition by the husband 
against adoption by the wife cannot be inferred 
by the mere fact that the husband and wife were 
living apart. 

Until a senior widow clearly gives up her pre. 
ferential right of adoption the junior widow has no 
right MUTHU:AMI NAICKEN v. PULAVAR ÁTTAL, 
15 L. W 4; x0 M. L, T 6u; (1922) M. W. N 63; 
4? M. L J. :0 ; 45 M. 9^6 504 

;A'f2nation by witow—Legal necessity, 
prof of —H vital in deed, evidential value of 

A mere'recital in a deed as to the necessity for 
a loan cannot be taken as conclusive evidence of 
the legal necessity for it The recitals coupled 
with other evidence, circumstantial or otherwise, 
may amount to suffi sient proof in circumstances that 
the transactions were binding upon the family 
А SARJU PRisAD v. MUHAMMAD SHAKUR 564 
*— by widow—Reversioner, separate 
suit by —Can-e of action, See C&a PROCEDURE 
Copg, О П, в 2 455 














- Legal necessity — Presumption— 
Deed mentioning purpose of зайв —Constderation, 
portion of, for legal necessity, effect of - Family 
bensfttel, effect of - Anteqgdent debt—Usufructuary 
mortgage creating — personal liability, ẹ whether 
antecedent debt. ў 
Where а sale-deed, although joinfly executed by 

ihe heads of all the branches of a family, mentions 
the purpose,for which the sale was made, thera ig 
no roon for raising any presumption with regard 
to legal’ necessity for the transaction. The Court 
hag merely to examine whether that purpose is one 
which Hindu “aw recognises as valid. 

Where it is found that a portion of the sale con. 
sideration was takeu by a father for legal necessity 
aod that the family benefited by the transaction 

Jj . 
» 
e 


° 
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to that-extent, «Ше sons-can recover the property ' 
sold only, by re-paying the said portión of the sale- 
consideration, $ 

Tn order to validate & irausaotión éutéred into by 
a father'in.considergtion of antecedau: delit, ‘thera 
must’ be -not only: antécedehoy in rims’ but álso true 
dissoviation. in fect- Once itis proved that the sale '' 
took- - place. in consideration of such antecedenb'' 
debt, the sons are: preclüded from attivkirig Ít," bat: 
they are not precluded from raiiag' the'prior 'ques- 
tion whether the gale’ really was'in consideration of 
впоһ s debt ' 

А Clanse’ in*a deed. of usufructuary mortgage 
execnted by a father, making the mortgagor рог. 
sofially. liable*for the mortgage money in case the 
mortgagee be dispossessed from‘ the ‘mortgaged 
property, does not constitute a personal lepun 
such as may be treated as antecedent’ debt’ 
MANZURXN Ber v Јамкг Prasap, 9 О, L> 930 


Antecedent: debt— Mortgage by. 
Jather. of family estate: ёо secure loan - Sons, liability 


of, 
A ‘loan obtained by the father of в Hindu joint 





family,-on the security of a mortgage on the 


family: estate is not an antecedent debt binding on. 
the sons. А] Batoo v Gopawaripal 


EengalSchool - Partition—Partial— 
‘Motnbi’s sharé; incidents of —Compromise "decree — 
Matters'outéide scope of suit dealt with—Res judi: 
‘cate’ 

In a partition in a joint Hinda family, itis quite 
conipetént for any inombors; wh are so" minded, to 
continúe joint." 

The shdte' афа ‘ Hindu’ mother in’ Bengal takes ` 
ou'a partítión among + her’ sons'is in lieu of the | 
right'of maintenance which is carved’ out'of the 'son’s 
shares"àüd at'her death goes batk 'to'and forms part 
of the sharoi dut "of which it ‘came: 

‘w hére' in ‘a "suit a compromise 'deoree is passed 
de&ling with inatters' that do not relate to the suit, 
the“decrée 'is"^withont jurisdiction and does: nob 
operite as ves judiéata 

Ina ‘pattition” among ‘certain’ brothers оё `а 
Dayabhaga ‘Hinda-family-and their' mother,’ some of 
thë brothers верысе” andthe’ rest continued’ joint ' 
with their mother, Subsequently .2 partigion sunit 
was fought o mong: the latter. The suit was 
compromised a a consent decree passed acoord- 
ing to whioh- the brothers who had previously 
separated: relinquishéd in favour of the brothers suing 
for partition any rights they might aoquire їп the 
share of the mother at her death ` The mother ‘diéd 
and inthe dispute-oveg tfe sharë lef“ by her the 
question wid about the effect of the consent decree: 

Held, that the. decree, in so far as it * dealt’ with 
the” relinquishmenit of ‘the rights of ‘ths previously . 
separated: brothers inéhe shares of the ‘mother, wag” 
without jurisdiction, - inasmuch ' asit ` déalt ' with 
matters with which the suit in which it was passed ` 
was in no-way concerped, and that, therefo-e, it did 
not operate ав res judicata. © Suasut BHUSAN SRAW ` 
T. TM NaRAix 'SuaAw, 25 ©, W.N. 990; 48 О 1034 

705. 

Cancubime—w {дош — Mainteñance— 

Adultorqus connection, effect of—Agreement between ` 
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concubine and: widow, whether сап be! enforced — 

Consideration, ‘none, effect of 

A conoubine'who lives with a Hindu up to the 
time of his ‘death ‘is in general entitled to maint - 


- tenance from his estate: іп the handa ‘of his widow,” 


but this right does not extend to the-'ease^ of “an ` 
adultérous connection '- А . 
Tf a eoncnubiue's' claim for maintenance ‘under’, 
Hindu Law faila'she cannot fall back" оп’ any: 
agreement between her ani the wid >w with regard ^ 
to the: maintenance, inasmuch asthe agreéient'is 8 ·' 
mere promise to pav urisunported by considefatión, : 
O Онлховл Кочтлв v RukxiN, Y0. Ј. 60. 88^: 


` Debt! of father, when estate under 

Court of Wards —Pious duty of son, whether arwes— 

U P. Court of Wards Act (II of 89 ), з 34° 

Tt is not the pions‘duty of & son to pay off such 
loans as were contraoted: by his father during the . 
time that the estate was under the Court of Wards as- 
during such’a time the father is incompetent under. 
section of the U P.' ourt of Wards Act. to enter: 
into any contract whioh might involve him in-pecuniary 
lidbility А ‘daLpeo Prasap о  BINDESHEI PRASAD,, 
20' A. L. J. 241 [28 . 


Inherita^»c2-—Sons of same jather— 
Sona of same-mother— Father different—Sons, status ~ 








of 

Under’ the Hindu Taw of Inheritance sons of the 
same father are regarded as brothers, a distinction 
being mate between sons by different mothers, 
But sons ‘of the same’ mother bv a different father, 
though horn of the вате womb belong toa different 
family, and as euch arg outside ‘the category of thé 
class of heirs unter'the heading of ‘brothers-’- 

Therefoge, according ‘to the Hindu Law a brother 
by the same father though by different- mother is : 
entitled to succeed’ in preference to a brother by , 
the/same mother but by'a different father, as sucha + 
brother bas: no' claim В ExoBA PARABHRAM w.,, 
KisHIRAM ToTARAM. ?4 Box. '. В »29* 341 - 

— Joint faro y áiienation by jather— 

Declaration in farour-of son ~ Consideration, return ^ 

of 

Were & Hindu son obtains a decree that a sale *of^ 
family property bv his ‘father shall not affect his: 
rights as & co-paroener the'vendee is not entitled: to - 
have a condition attach 38 to the decree’ that the 
pliintiff should refund ‘the’ sgle-price paid - ‘by the 
vendee in'respect of the portion ‘of ‘the property’. 
affected by the decree: .l. Вдрам v. Марно Rau, 
2 L. 338 19“ 
Alienation by one со. "parcener 

validity of —Apoeal, second —New plea. ~ ` 

‘An alienation “by ‘a co-parcener іп a joint Hindu , 
family of the family prbperty, which is:not for the 
benefit of'the’family,'is ‘liable to be'anwulled ‘in’ “its 
entirety at the inatancd of another со-рагбенег 

The High Court will not enb-rtain an^ argument’ ~ 
wich is raised" for' the first ‘timé: in secorid appeal’t 
L'MossutiLAn v ‘Séganw Lan, 8 5 11-7) 881^ 

- Alienation - -Right' to^sue, ahen^- 
асстиёв-- Afferzborn: "80h, ' position: oft. Limitation" 
fresh ‘start of Sons; elder’ position: of ~-Bimitation, ^ 

Aet (ІХ of 1498), 3-6, 7, applicationiof^ 

Under Hinda Law the" oattse' tof REN ceipectt 
of an ülienation acoraoe whin* the: püroltaser takes" 
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póssession and а new e&usé of action does not accrue’ 
upon the:subsequent-birth of à son incthe' family, 
andva’ fresh” period -of limitation ~ доев: not'starb' 
from the’ date of his-birth':- In-his case the time ` 
from *which *the-‘period- of: limitation is to be: 
rackoned “is ‘the: date -of- thé transfer; and-as he was" 
nnb born on that date,ard таз" thus under‘no dis: 
ability on that date, he could not obtain the bene- 
fils of ’ section 6 of thé’ Limitation Act ` And, when 
he could not obtain such ‘benefit’ himself, he .could 
give no benefit under section 7 to his elder brothers 
О Влкорр Sinan v. HAMESHAR PRASAD, 9 О. L, 3. 45 7 

y ` Á 938 

——À. Joint famlly-—Antecedent debt— Mort." 

“gage, whether antecedent debt. ` 

‘In order'to-bring a -care within the exoceptión- 
that family vroperty dn the ‘hands"of the sons is 
bound by «a mortguget'executed:by the father during: 
his ейте‘ to Spay off ‘an .antecedent'debt,' two ` 
conditions must Ñe fulfilled, first, the: mortgage must 
hhve"been to discharge ‘an’ obligution' antecedently 
incurred ‘andy secondly, the obligation sntecedently 
incurred must have been incurred wholly. apart 
from the ownership of the‘ joint ‘estate. 

‘A mortgage’ whereby joint ‘family ‘property’ is 
chürged cannot’ be ‘regarded as'an-antecedeht debte, 
LLaknu Мат v Віѕнич Das, 3 L. 74 ' 408- 











- ‘Bond in: favour of managing member 
—Joint groperty— Burden ‘of "proof — Presumption. 
“Where’a bond is ‘executed in favour’ of the 
managing. member of a joint Hindu family, the 
presumption, in thé ‘absence of evidence to the. 
contrary, is'that/ the’ bond-is joint property of the. 
family. Jt'is for those who fssert the contrary to 
make good their case’ Mere’ proof that somd ‘of ‘ 
thé" members of ‘the’ family ‘had som® private 
transactions, would not prove that the’ bond was. 
thé private property of the member in whose favour 
it was executed ` P.C. Bawpuu RAM о UHINTAMAN 
Sıxea, ЗР, L. T. .95; 26 С. ММ. 406; 20 A. L.'J.' 
405* 402 
=== Debt’ incurred by manager for 
benefit of Jamily, nature of 
In the dase of a joint ‘Hindu’ family, the debts 
contiacted by'the managing ‘member for the joint ` 
fdinily are binding ‘on thé joint family, bub in 
enforcing. the debt the liability, of thé. members of ` 
the ‘family’ is not personal, the liability being 
limited to'the' extent ‘ofthe ‘joint family property ` 
ің ‘which‘they’ are interested. MI‘ Rama PATTER v, 
YiswaNATHA Pareit, 4| M-L.J. 567 16 L. +, Or, 
(1922) M. W. N, 21; 80 M. L. T. 209,45 М. 345 155“ 


- ————.Decves against -one member; when: 
ican- be enforced against joint - family property. 

In order'to make the*othef members of the'-joint * 
family-liable -under:-a ‘decree - passed - against-the ; 
mansging: пета. ib- ought’ to бе shown that the: * 
suit was brought ugainst:: him'in «his representative ' 
capacity: LoMena MALY. GORI- 

——— Manager, positton ' of —Promissory- 
note enecuted by manager— Other members, whether: 
can question, ANDA : 

‘The pésition of the head of a joint Hindu" 
family id not the satne as that ofan ordinary business: 
agent and, according to the-true view, a joint Hindu 
family "being a legal person according to: Hindu 

* 
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Law, laivfally: represented by and acting through the 
managing- member- or head: thereof. js "included 
ordinarily?in‘' the term “а person " 

ʻA joint? Hindw family can’ execute а 
negotiable instrument through its manager, and- 


its’ other members cannot escape liability on the» 


ground thatit was-not made tor signed by them 
although itis..open to them to raise the question 


whether the promissory-note was in fact -made' for - 


family purposes -or as & breach .of trust by the 
person -whose signature appears thereon for and 
on behalf of the joint family.  AeKRIsHNANAND 
Nata v Raya Ram біксн, 20-A. L. J. 288 150 


Joint family —Mortgage by:karto, suit 
on—Karta; whether proper - guardian of minor 
member 
‘In a snit-on:a mortgage executed by the: karta 

of a joint Hindu family brought against the karte 

and the minor member of the family, the karta is 
not: the proper person to be appointed guardian 
ad: litem of the minor and a decree: obtained against 
the minor in such a suit is a nullity. A Мови 





DEAR v, PITAMBAR Lar, ОА, І, J, 329 372: 








п Mortgage by some members—Per- 

sonal decree— Legal necessity — Interest. — Limitation. 

Where a mortgagee from some members of a 
Hindu joint family “seeks only а simple money- 
deoree'in'respeot “of the mortgage-debt, no question 
of legal necessity arises in the absence of' fraud, 
uridue influence,‘ or other ciroumstances which would 
invalidate the-contract, the members who. executed 
tle mortgage are personally liable and the other 
members are liable to thé extent of the assets of 
the executants who are dead which have come into 
their hands’ 

Where s mortgage-deed provides that the interest 
will be paid year by year and in case of default it will 
be added tothe’ principal and compound interest 
will be charged; that .the mortgagee might realise 
the interest’ evéry year by ‘suit or might have it 
added to the principal, and tnat at the time of 
redemption or foreclosure 'the- total interest due 
would be deemed: to-be a separate item which the 


mortgagee would-be’ entitléd to recover from: the“ 
person ‘and other property of the -mortgagors, the : 


mortgagee has an‘ ‘option either to ‘sue for his 
interest `у®аг by year or to‘allow it to be compound. 
ed-and to sue for it at the time &fedemption or 
foreclosure and no part of the: interest-can become’ 
barred by time, О Mauras Prac Din v. BHAGWATI 
Банат, 5 О. L. J. 418 е 637 


Legal-necegsit y— Reeitalof purpose, 
evidentiary value of—Loaw fer particular epurpose— 

Evidences, 

‚А. ‘recital іп а deed of the pfrpose ‘tor which 
the money js.'borrovfed may • поб Бу" itself be: 
suflicient to prove the ‘purpose*for’ which the money 
was borrowed.and is not in itself sufficient against 
third-parties, bub- it is ‘clear evidence “of thd «repre. 
sentation -made’-to the creditor, and if the’ cir. 
cumstances are such--as to’ justify a responsible 
belief that an enquiry would have confirmed its 
truth then, when proof of actual inquiry has become 
impdersible, the recital coupled with the dircymst ances 
will be suffisient-evidence to support the dfed. 
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Ла eonsidering for what purpose a particular loan 
was taken evidence which proves: that just before 


the loan two of the borrowers came to an independ. . 


ent third party. and asked him to arrange a loan 
for a particular purpose, and that he did arrange 
the loan in suit for that purpose, is valuable and 
important evidence to show that the monev was 
borrowed for that purpose. O Bam Saran v. Dawan 
.SiNag, 24 О 0. 3:6 . З 


Managing member—Power io 
alienale family yroperty—Legal necessity —Consent 
‘of other menfbers implied—Mortgage—No title in 
merigaged property—Title subsequently coming — 
Mortgngor, duty of. 

The head of & joint family cannot mortgage the 
joint family property without consultation with 
and consent of the other members, but where in & 
suit legal necessity is proved it is unnecessary to 
prove consent because in such a case this is implied 

Where a mortgagor mortgages в certain property 
as having a right to do so but in fact has no such 
right and subsequently title to a portion of the prop- 

• erty comes to him he must make good his repre- 

sentation to the extent of the property which comes 
to his hands Pat Kamta Prasan v. NATHUNI 
NARAYAN Өткен, (1922, Par 136; 4 P. L. T. 401 149 


Marriage—sudras—Intermarriage bete 
ween Bengali Kayastha and Tanti woman, validity of 
—Sons, whether legitimate. 

A marriage which actually takes place batween a 
Bengali Kayastha and a Tanti woman, both regard. 
ed as Sudras in Bengal, is valid in law and the 
sons of the,union are legitimate and entitled to 
inherit the property of their father BISWANATH 
Das GHOSE v. SHORASHIBALA рав, 48 С. 9 ti 7б 
C. W. N. 839 590 

- Mortgage by father—Suit by mortgagee 

—Sons not joined— Mortgage decree against father -- 

Suit by sous to set aside decree Want of , legal 

necessity and antecedent debt—Pleas available to 

plaintiff — Burden of proof ' 

In a suit by sons to set aside a mortgage-decree 
passed against their father in respect of joint 
family property including their share in ib in а 
suit to which they were not impleaded as parties, 
it is open to them to plead that part of the debt 
secured by the mortgage was not for legal necessity 
and the balanc- was not advanced fur the satis- 
faction of an antecedent debt 

Per Hallifas, A J. C.—The decision in Motiram y. 
Asaram (Ramgopal)gb8 Inv. Oas 76; :6 № u B 61, 
is correct and the plaintiffs in a suit to impeach a 
mortgage-decree passed ig & suit against their 
father-to which they were not impleaded aa parties 
are entitled to advance the plea that,the debt 
was not for legal rfecessity, nor was it an antecedent 
debt of their father which boufid them. , 

- The doctrine of readbnable satisfaction after due 
enquiry as to the propriety of an alienation of 
joint family property by the manager of the family 
must apply just as much to an antecedent debt of the 
father as tp family necessities or pressure on the 
estate. 

‚Рег Kotwal, A.J O.— dn a suit by sons for & 
declaratiog tRat the mortgage-deoree passed. against 
„their fathey in suit to which they were not parties 
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is not binding as against their share in-the joint 
family property as the mortgage was nob for 
legal necessity or for antecedent debts, they.are 
entitled to challenge the decree on grounds personal 
to themselves and it is'onen to them to have the 
question tried whether the mortgage executed by 
the father was binding on him, ' 


In such a suit the onusia оп the defendant who 
seeks to enforce the mortgage either on the ground 
of legal necessity or on the ground of its being for 
an antecedent debt, 


Per Dhobley, A J, C. —'The rights of co-parceners 
in a Hindu family consisting of a father and his 
son do not differ from those of а co-parcener of a 
like family consisting of undivided brothers The 
son ocoupies the same position and possesses the 
same right against his father in respect of the 
ancestral property, as brothers have against each 
other in & joint family. 

16 has been а settled law in Central: Provinces 
and Berar that an alienation for value by a member 
of в joint Hindu family holds good to the extent 
of his own share in the property. 

‘No single co-parcener oan alienate anything 
beyond his own share in the joint property, father 
being no exception to ib. When, however, & single 
co-parc-ner alienates the joint family property for 
necessary family purposes the alienation 18 binding 
upon the other members and upon the whole prop- 
erty covered by the alienation 

. In asuit brought оп a mortgage executed by the 
father, the son can call upon the mortgagee to show 
that the mortgage was for one of the two purposes 
either for legal necessity or for the satisfaction of 
an antecegent debt. The son's position is not 
injuri.usly affected by the mortgagee’s omission to 
join him as a party to his mortgage suit and by 
the son being thus compelled .to bring a separate 
suit for protecting his own interests. 

. In asuit brought by a person to avoid a mort. 
gage-decree passed ina suit to. which he was not 
Joined as & party he is not confined tothe plea that 
the debt was borrowed for immoral purposes but 
he can plead that there was no legal neces- 
sity for the loan or that no portion of ib was an 
antecedent debt 

A loan made to the father on the occasion of a 
grant by him of the mortgage on the family estate 
is nob antecedent debt and the mortgage so 
created is not binding on the son's share in the 
property- 
^ The sale or charge by a father of joint family 
property in order to be binding on the son's 
Shares should be made in order to discharge an 
obligation not only afitecedently incurred, but 
incurred wholly apart from the ownerskip of the 
joint estate or the seourity afforded or supposed to 
be available by such joint estate, 

‘The maxim that everybody is presumed to know 
law and that its ignórance is no excuse cannot be 
applied when it has to be decided. whether a certain 
act was or was not bona fide М DAUDABAI v. 
NABAIN | * 239 
Mortgage io pay of prior mofigage of 
-date when son nol born— Aufecedent debt — Legal 
-mecessity, 
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A mortgage effected by a Hindu father to pay off a 
prior mortgage of a date whena son was not born to 
him is an antecedent debt for which the father can 
validly alienate family property. and no question of 
legal necessity arises for the validity of such & debt. 

Pec Walsh. J In an old transaction the failure on 
the part of a creditos to prove every pie raised by 
the debtor and expended for family necessity does 
not constitute a sufficient ground in, law for inter- 

- fering with the transaction even pro tanto A SURAJ 
Prasan v MAKHAN Lar, 20 A, L J. 236 13+ 


' Partition, suit уот, Бу purchaser of son's 
share— Mother, whether entitled to share—sStridhan 
received from husband or father-in-law, whether 
should be deducted Individual member, right of 
A Hindu mother cannot compel a partition so long 

as the sons remain united, but if a partition ‘does 

. take place between the sons, she is entitled to a share 

equal to that of a son in the co-parcenary property, 
and she is entitled to a similar share ‘on a partition 
between the sons and the purchaser of the interest 
of one or more of them. . 

If the mother has received stridhan from her 
husband or father-in-law, ifs value should be deduct- 
ed from her share, but the deduction to be allowed 
does not include stridhan received from the family of 
the father of the lady , 

А member of а joint Hindu family cannot, by alien- 





ation of his interest, prejudice the position of another , 


member, because no owner of property.is competent 
ав a general rule, to convey to any person a higher 
. right than .what he himself possesses с 
JocoBoNDHU Pan v. BarEgpRA МАТН edd Tr; 


840 J.J 29 





—Rent — Construction — Shebait’s powers — Long 
lapse of time—Preswmption of validity - Parties, 
duty of, to define.ewact terms of dispute. 
. A lease of . 5 acres of land was evidenced by a 
rent-note of 1hZ!, which provided for the payment of 
Bs 40 ayearas rentand if the rent was. not paid, 
the lessee was to be at liberty to remove the struc. 
fures which he might have placed upon the pronerty. 
The lessee sub-let the property in; 87 ', 1533 and 1900 
and the lessors never raised any objection : 
Held, that the lease was в permanent lease which 
could only be terminated by non-payment of rent 
The disability of a shebaitof & Hindu deity to 
make a permanent grant of endowed property is 
not absolute. ; Р < 
Although the manager of s temple property for 
the time being has no power to make a permanent 
alienation of the property in the absence of proved 
necessity for the alienation, yet, if there is a long 
Japse of time between the alienatim and the 
' challenge of its validity, that is a circumstance 
: which enables the Court to assume that the origi. 
nal grant was made in exercise of that extended 
power. ; Е 


Where, therefore, а lease made by в grantee of 


property fora deity is questioned after 00 years, 
when qvery party to the‘ orizinal ‘transaction has 
passed away and it becomes completely impossible 
to ascertain what were tha circumstances which 
paused the original grant to be made, the assumption 
- $s on the principle of gecuripng as fer ав possible 
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Temple property— Pen ent iease . 


ТА oNaxaseMan v. HAR BHAGWA v, 
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quiet possession to people who are in apparent 
lawful holding of an estate, that the grant was 
lawfully and not unlawfully made. 

[ihe attention of parties to litigation in India 
called to the importance of defining, at the earliest 
moment andin the simplest terms, the exact cha- 
racter and extent of the dispute which is going to be 
made the subject of litigation ] P „ MAGNIRAN 
Sitaram v KasTURBHAI МАМІВНАІ, 26 C, W N 473; 
44 M. L. J. бос: 30 M, L T 268520 A L.J 3717 
35 C. L. J. 421; 24 Box L, В. 684; (1922, M. W N. 
819 Е 162 


--—— Waste by widow of corpus of moveables — 
Reversioner, right  of— Relief, nature amd form 
of, against widow and her transferee —Limitation 
Act (IX of Оч), Sch I, Art 120. 

A Hindu widow is accountable to her reversioners 
for waste ofthe corpus of the moveables and she 
can be made £o re-place it if she is iu & position to do 
зо, 

A reversioner is entitled to sue for the move. 
able corpus іл the hands of a Hindu widow being 
reduced to possession and handed over to а Receivere 
appointed in the suit subject to any, question of 
limitation . 

Transferees from a Hindu widow without considera- 
tion may be made to re-place any part of the 
moveable corpus of the estate of the last male owner 
which can be traced to their hands. Р 

А revereioner's right to sue to restrain waste 
of moveables by a Hindu widow is governed by 
Article ^ of the First. Schedule of the ‘imitation 
Act. М Gogura VENKAN: A v, GoGULA NARASIMHAM, 
14 L, W. .93; (1921; M. W. N.690; 41 M. L.J. 200s 
44 M. 081 IO 


Widow —Alienation -Necessity — Future 
maintenance, 

A widow 18 nob always bound to sell exactly for 
the amount for which there is legal necessity. 

A Court must see in each case of an alienation 
by а widow whether having regard to the circum. 
stances the alienation is a proper one. 

The rule that a widow is not justified in alienating 
her husband’s estate for future maintenance is not 
an inflexible one V hat is to be seen is whether 
in the particular case the widow has dealt fairly 
towardf the expectant heir. 

Where, in order to save the pregerty from being 
Sold by auction ab an under-value, the widow sells 
it privately nnd pays off the decretal amount and 
some other debts and m nage% to save a part of 
the consideration for her future maintenance, the 
transaction must be eipheld as an act of good 
management and prudance e · 

- hereethe bulk of the consideration for a sale 
is for legal ne e»sity, the sale Gaght to be upheld. 

L, 357 352 
T Alienationft— Necessity —Maintenance 

—Reversioners when bound 

Where 2 Hindu widow, knowing that she has not 
sufficient income to maintain herself, so improves 
the estate, by selling the land,as to proyide sulficient 
for her own maintenance the arrangement is nb 
merely a prudent arrangeprent but s necessary опе, 
and is binding on her husband's‘ rBvegsioners L 
Варна Bam v. Бнозні Raw kj 343 
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Widow Partition among family—Widow ^ daughters of а predeceased member of the family 
givens full shave of .- husband ~Intention —Hus- with the full knowledge that they,have ,no . right, to 
band’s heirs entitled to such property after widow's — it із. поб а family arrangement binding.on.her son, 
death The mere fact that a Hindu daughter joins, her 
v here after. the death of a brother the remaining minor son who is quite an unnecessary,.,party ; to 

-brothers partition. the ‘joint family property and suit, will not make the decision against her in 

give to the widow of; the deceased. brother the ful that suit ves judicata against her- son. . A. NARAIN 
„share of their deceased brother in the оте Sıxan v Bas Kumar бхон, «0 А L.J. 251 62 

as well as in.the move^ble property and in the assets 2. | Pd 

* of the joint family business, and the share is much Didara Piet бы Kabr унну A 

more than what is needed for her maintenance, lifetime, maintamability of. y 9: дою 
it. may be assumed that the intention of the A deokuetorr sulk bya revor donat ачый PN 
brothers was fo regard the widow as the represen- о of an bun E dice ded: ee dari g the Ше 
tative of the, late husband and in such а case the property on her death i ^ intai fe "РА 
sharo.thus ,alfotted to the widow descends after her ү icr Dat BIN in 3x raris das 899 
death to her husband's heirs. A_JHaBBU LAL V » 4. . 4.-28* 44 
Iwata PRASAD ZU $9856 Income Тах (VII of 1918), s..9— 


. Mu Н “Profits,” meaning of- Assessing officer, power of— 
AMWill-—Devise to, 40idow—-Qonstruction Bank — G. oss earnings —Securities — Depreciation -in 








“уы proprietary rights” — Estate taken by widow — value—Deduction, waether permissii 

t ? ут yat : ‚түл, А permissible ' 
Alienation — Validity -" Malik," meaning of— Words ‘The term “ profits ” in section 9 of the Income Tax 
in Will, construction of. Act means chargeable income, and must be com- 


А Hinda governed by the Mithila, School of Hindu e i : 
E ceu pero qe rel ep ep сш: 
‚ death, his widows shall be, heirs to all his immoveable of that nection: n 


properties and shall, in every way, Gxerois full power The assessing -officer is not entitled to allow any 

pied rob o dirae over all the moveable and geanoton е a ри кши other than those 

Е rra | д  Pronerly paid and debited as detailed in sub. 
; a at the ыы took an absolute estate with но (2 of seotion 9 of tho Income Tax Act. 

iis always dangerous to construe the words of Nolae cit уыт) Es oe ri E iba 

-one Will by the contraction of mos сон py a  camingm is not a deduction proper and necessary 

Ü be С ia. Mer Ras ы ` to be a in and to ма. the n assessable 

ош . г : profits under the Incqme Tax- Aot, ‘B Tas Тата 

he term “malik”, when used in a Will or other А A k 

2 а as rali Bid of the position which, a INDUSTRIAL BANS, тр. Inre, 44 Box, L n um 
, devisee or donee is intended to hold, means an owner ° | } 

possessed of full proprietary rights, including a full’ Instalment bond —Entire amount payable on 


right, of alienation, unless there is something in the default ~ Limitation, operation of. 

' eontext. or in the surrounding circumstances to In a suit upon a mone?-bond which provides for re. 
indicate that such full proprietary rights were not payment by instalments and which contains a condition 
intended to be conferred. that on . failure to pay апу one instalment the 


The meaning of every wordin an Indian Will creditor would be-enuitled to recover the whole 
must always depend upon the setting in which itis - amount at once, the point to consider is, wheter 
placed, the subject to which it is related, and the she creditor had an option ta waive his right to 
‚ locality of the testator from which it may receive iis bring a suit at once on the happening of the 

" ‘trae shade of meaning Ps Us Sasiman Cnow. default,:and whether, as a matter of fact, he did 
DHURAIN v. SHIB NARAYAN CHOWDHURY, 16 L. W. 434 exercise this right of waiver; in each case the 


46 C. W. N..Axb; 42 M. L. J, 492; 80 M. L.. 2423-20 question is one of fact, , — ә 
are " т! oo bec. L. J. 427; 24 Box. L. R. ^76; in the absence of anything to show such option 
- (1922) M. W. N. 269; 49 T, A. 75 1233 and exeroise.of waiver limitation begins to run 


=n WMoman's estate-Daughter, right from the time when ihe firat default in the, pay- 
of, to bargain awah her son's estate—Minor party to - ment of instalments із made; A Jiwan: MAL v. 
suit—Guardian not appointed—Compromise, effect JaGESHAR KAsONDHAN | | 65 
of —Bes judicata, ' * rs : ‘Interpretation of. Statute—Zqui 
1 find daughter th possession of a daughter's". peii : DE jtatute—XEmquitable 
-estato. cannot baygain away her sons fight which. n interpreting law equitable principles as its 
is only 2 spes successionis. е ; '.; . gongequences cannot be overlooked In determining 
. A minor cannot be, considered а pafty ‘toa suib, the respective rights of, parties. the fact.that Бу 
so long as a guardian for him has not been appointed s%ertain interpretation unjust results would follow 
.in the, case and cannot be. personally bound'as à, and that a rightful"pergon would suffer for. no. fault 
` party. by any compromise decree, arrived at. before `` of his, on account of circumstances over. which ће 
' the appointment of n,guardiam. . —— had no control and for which he could not, be,. held 
A compfomise entered into by a Hindu daughter esponsible, cannot be lost.sight of If by, another 
‘ip possession-of, the whole property by inheritance ‘interpretation this result. would.. not; follow that 
* to, her. father, the Iet- male-holder, whereby a ` interpretation should be adopted.. М Joaxsgwan v. 
. certain pron of tho, property is given to the , Мод. Ё р 631 
Boe Б : : pe ee é ; ` 
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Jurisdictlon=Civil and. -Revenue Courts — 
Proceeding of* Revenue “Court —Fraud— “Civil Court, 


, whether can be moved 


, Per Walsh, J. ~A Civil Couit itp set aside the 
‘proceedings of a Revenue * ourt, but it might 
declare that the conduct of the parties to the suit, 
in obtaining orders in their favour, no matter what . 
they are, has been in fact fraudulent and that tho 
plaintiffs, interest, if he had any, in the property 
in suit is not affected by any order so fraudulently 
obtained Tt can declare, for instance, that the plaint- 
iff is entitled to possession of the property as ownor - 
ond сап award damages for deceit or fraud, А` 
‘Tang е MAHADEO Prasan, _ 4U P. І. В. (А) 84" 

` 559 


“delivery | of goods — Cause ‘of 





pemn Contract for’ 
action, 

. Where a contract for the sale of.goods is made 
in Bengal and the goods nre to be sent to Bengal 
from a place in the U. Р.; ihe cause of action for à 
suit on the contract does ‘not arise wholly or in ра : 


‘at the’ place in U. P. from “where. the goods. ave, £o; p 





be sent but arises at the -place sin Bengal ‘where, thg ^ Municipal , Act thai the special powers given to tho 


contract is made. A. AR Снахр-Амік. Cus 3E 
v. Jong Валл-ВАм KUNAR 29 
T, how determined... . ' 

„The jurisdiction ,of s “Court to try a suit mugt bo, 
judged by the avermonts і in the plaint, and does not 
depend upon the relief the }jourt finds itself, ablé to ' 
pivo after trial. M ÉLUMALAI CugTIY v, 
‘KRISHNA MupaLIAm, Al M, L.J, 291; 14 Le 9.7877; 
,0921) M. W N. то; 44 М .65 168 

т= of Civil "Court —Denancy,. nature. of, no 

. dispute as to—Tenancy itself, existence of, denied — 

Document produced to prove tenancy — Genuineneas of, 

document, finding as to. . 

Where in a suit for possession, ‘the defendant sets. 
up a.tenancy, and there is no dispute bet®oen the 
, parties with regard to the nature of. the-tenancy, but 
' thosplaintiff donies the very existence’ of the tenancy, 
веб up im defence -and the defendant produces à 
, document in support of his defence, the Civil Court 
is quite competent to gire a finding. regarding tho 
' genuineness or otherwise of the document. 
Buxo Haran v, Ram NARAYAN m 9 D. L. 1. 03 
Я . 119 
Court — 


4 





à 





; question, of, not raised in First 
‚ High Court, whether point can be ruised in.’ 


^ D Where & point as to jurisdiction that the suib 


is not cognizable by the Civil Court із, not raised, 
in the First Court, it cannot be allowed to be raised 
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Corporation which. was acquiring the land at the 
cost of the Trust for any project in conection 
with that streeé 16 wag urzed on behalf of the 
Corporation that under section 857 of the Calcutta 
YV unicipal Act, the ‘hairman with the approval of 
the Corporation conld acquire the land, that the 
procedure under, section 4», Specific Relief Act, was 
not applicable - ‘and that nnder: section б (3) of the 
Land, “Acquisition Act. The declaration was eon. 
elnsiye. evidence that tho land was needed for a 
publié jurpose : 

Held that though’ a notification gssued under 
soction’G-of the Land Acquisition Act was conclusive . 
so "far-a&' seobioh 4 of tho Evidenco Act was con- 
cerned, yet- tho High Court was, entitled to i inquire 
into ‘tho „validity of the steps which led up to that 
declaration and into the legality and otherwise of 
tlie "nets" of, the- Calcutta Corporation aud of the 
Dii prov бзр Trust. ` 


* йи; also, that it was not the policy of the Calontta 


, Corporation for acquiring land for certain’ purposes 
“named “in the Act were to be nged to enable another 
' роду- ёо, acquire land through the medium of tho’ 
Corporation, howover estimable the purpose and that 
the .powers of acquisition of land under the Act, 


Ban." , were, limited to cases in which the Corporation 


itself intended to widen a street or effect ап im. 

The Legislature when, underthe Oalotitta Improve. 
mont Trust Act, it conferred powers of acquisition of 
‘land with «cortain' well-defined safeguards, did nob’ 
intend'that the. Trust shonld abrogate those’ safe- 
guards ‘and acquire land ‘through the medium of, 
the Corporation of Caleutia for the purpose of street! 
widening and street improvements © Махіск 
Онлхр a CORPORATION uF Cancurta, 48, C. 916 


600 


- в. .23, cis. (3), (4)—Assessment of. 

, compensation —Speciat usefulness of land to tbe 

. taken into consider ration — Pr inciple of ve-instatement, 

"Per Mookerjee, J.—The assessmont'of the value 
of a. land compulsorily , acquired, regardless of the 
.user for which it is specially fitted, cannot lead, 
toan adequate award of compensation for the loss’ 
sustained Љу the owner. The spscial adaptability 
of ‘the’ Mnd ‘acquired ~ cannot ` accordingly be | 
altogether ignored in the dotexminat/f9t its market.’ 





in the High Court, by reason of section 186 ofthe, value. 


Tenancy Act А Викилвг 81хсн v. Jonnas 856 
Land Acquisition Act (I of 1894), 
S. б (3) —Caleutla Improvement Act (V of 1911) —~ 
. Calcutta Municipal Act (ПГ of. 3899), ss. 20, 357; 
556—Ev. idence Act (1 of 0579), s. 4— Proceedings 
before. Land Acquisition Officer High Court, power 
- of, to, inquipo — Specific Relief, Act (І of 1871), 
' 8, 45 (e. jJ. 


Where land is compulsorily acquired, the fact that 
ib has peculiar natural advantages for a particular 
purpose is ап element for" consideration in the 
assessment of compensation, apart from auy specit 
value created: or enhaucod bY the schen® of tho 


acquisition «e 


Where a sum awarded to an owser of land com. 


pulsorily &acqu&ed under the Land Acquisition Act 


' An application was made, undor , soction 45 c$ is not suflicient to re-placo the premises ог land 


ihe. Specific Небеѓ Act by the ewner of certain 
premises situated in ^ alontta and about to he 


taken, by premi-es orland which would be to him 


of the Same value, ihe compensation awarded ig 


acquired by Government’ for the widening of a inadequate i in view of the principfe of re-instutement, 


street undgr the scheme of the Calcutta Improve. 
„mert Trgsb on the “ground that. there was no 
' ganotioned projozt for the widening of the street 


Per Buckland, J. Where land is used for а special’ 
purpose in coninnetion with other lands qf its owner 
whith are ‘injuriously affected by its &quisition, 


near which the premises Were on the part of the and, where it is established” that the—owrer will 
rust nor Was any sanction qbtaitied by the Саида be compelled" by law’ “to” provide himself ‘with • 
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other lang capable of being adapted in such а way 
- us to restoro to his land injuriously affected its former 
wsefulness, one measure of the damage sustained by 
the acquisition injuriously affecting the other prop- 
erty is the difference between the sum awarded 
for the land acquired and the cost to the owner of 
providing himself with other land to be usedin a 
manner similar to that in which the land acquired 
was used plus the cost of adapting it to such u.c. С 
Sexampors MUNICIPADITY U. Secrerary or STATE 
ror Lxpra, 26 О, W. N. 677; 49 C. 83 546 


e 
Land Improvement Loans Act (XIX 
of 1883), s. 7 (1) (C)—U. P. Land Revenue 

Act (IIL of 1901), ss318U, 151, 162—Evidence Act 

(I of 1872), s, 114, ЈИ. (e) —Taqavi—Land sold 

for avreurs — Incumbrance —Presunptiou. 

Where land is sold for arrears of tagaví and.the 
sale-certiticato shows that it was sold under the 
provisions of sections i60 and 161 of the О, Р, 
Land Reyenue Act, free of all encumbranees, thé 
Court may presume that ‘the sale-proceedings were 

e lawfully taken and that the facts stated in the sile- 
certificate are correct. : 

А sale under sections 60 and ^6' of tho U. P. 
Land Revenue Act for arrears of tagavi can only 
take place if tho teqavi had been granted for the 
benefit of the property sold Where the sale- 
certificate states that the sale has taken place under 
those sections, the burden of proving that the iaquvi 
had not been granted for the benefit of the prop. 
erty gold, lies on the peraon alleging it. 

‘he plea that tagaviis not revenue and thas land 
cannot be sold free of all encumbrances for arrears 
of, taqavi is nob maintainable in view of section 7 
(1) (c) of the Land Improvement Loans Act, road 
-with section 16. (11 of the U. P. Land Revenue 
Act. О Basu Bax v. Bago Raw, з O. L.J 848 

a 620 


Landlord and tenant—Oreation of inter- 
mediate tenure between putnidar and dur-patnidar, 
validity of —Swit by assignee of rent, maintainability 
о]. 
pm is nothing in tha policy of the law or 

custom of the country to prevent the creation of 

an intermediate tenuro between a putnidar aud a 

dur-putnidar. It is immaterial what name is given 

to ib. me 

"An intermediate tenure-holder who is merely an 
assignee of the rent is entitled +o bring a suit for 
rdcovery of rent from the dur-putnidar C Марно 
борам Sawa CHAUDHURI v. DEBENDSA NATH SARSAR, 

84 0. L 4:16 ^ 200 

— —- Demolition of structures—-Hstoppel, equitable 
—Acquiescence — Decree, form of. . 
Wherein a uié for. demolition 8f structures 

efected by а tenant, acquiostence on the part of the 

ldndlord is pleaded, € is not enough for the tenaut to 
show that the plainciff landlord stood* aside and 
allowed the structures to be erected, for onc, of the 
essential elements pf equitable cstoppel is that the 

-pprson who sets up that estoppel must have acted in 

good faith and must have been under the balief thet 

he had aright to put up the buildings, which it is 

not posajblefor a tenafit to put forward u 
Wheng a Zemindar brings a suit for demolition of 

structures erected 12 years before the suit, the decree 


€ 
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shonld only declare the plaintiff as proprietor of the 
site but should поб order demolition of the 
structures, А DuLarr KokR v Sarie КАМ, 4 U. Р. 
LE A. 82 à 603 
Occupancy holding, liability of, to sale in 

execution of decree obtained by  simteen-amnas 

landlord for its own arrears Landlord and Tenant 

Procedure Act (VIII of 186 ). 

‘An occupancy holding in Sylhet, whero the Land- 
lord aud Tenant Procedure Act, VILI of «9, is in 
forco, is liable to be sold in execution of a decree 
obtained by tlic 16.2unas landlords for its own: 
arrears. ©  NujegeNDRA Kean Derra о. NADIE 
Kiran, 25 C. W. N 654 + 
destdential holding—Porlion plunted with 

fruit-bearing trees, if alters character of holding— 

Presumption of permangney —Statement in dakhilas, 

evidentiary value of. $ : 

Tho whole area of a residential holdiag caunof 
ordinarily be covered with buildings: the fact, there- . 
fore, thatthe Sutplus land is planted with fruis-bearing 
trees does not alter the character of the holding. 

Tne ovidence affordad by the dakhilas ‘vent receipts) 
as to the nature :non-permauncacy of a tenancy is 
nob to be regardod as conclusive, © SASHIBALA 
Deri о Axona Dest, 230, W N 474 61 

—— Tahsildar, when can recognise tenancy. 

Where œ Tahsildar of a landlord has no authority 
from his la idlord to recognise в tenancy his acc in 
granting.a receipt for rent to а tenant cannot amount .. 
to recognition of the tenancy. 

The fact of a tenant’s occupation of a .land 
for 4 yoars acquiesced_in by the landlord dóes not 
lead to an infereuce that tenancy was created in 
favour of ihe tenant. Pat BarcontND MANDAR v. 
Dwanga Prasan, (1922) Рат, 142; 8 P. 1. т, E 

5 








Landlord and Tenant Procedure 
act (VIM of 1869) 46 


Lease-Conditions to be fulfilled by leasee— 
Resumption of lease-hold—Under-proprietary title, 
whether can be acquired. . : 
Where a leaso imposos upon the lessee certain 
conditions to be fulfilled by him and provides 
for the lés&dr resaming the lease-hold in case the 
lesseo fails to sati-fy any conditions, but those 
conditions nre nolonger oporative, and the possible 
bar to the lessee's under-proprietary title has been 
removed, the sights couferred by .the le4se are 
perfected into under-proprietary rights © Еотав 
Атто MUHAMMAD Zaman BEG, 9 О L. 4. IO 108 
Letters Patent(Cal ),cl. 12—Jurisdiction 
—Agreement to mortgage land outside original jufis. 
diction—Suit for specific performance ~ Leave to sue. 
A suit for specific performance of an apreemént 
to mortgage lands situate outside the ordinary 
original jurisdiction of the Calcutta High vourt, 
1s a suit for land within the meaning of ‘clause 1% 
of the High Coart’s Lettors -atent, and -the 
pleiutiff is nor entitled to obtain leave under that 
clause to proceed with the suit in the High Court, 
QC HaTANCHASsD.DnanaMcHAND v GOBIND Lann, 48 
С. 88" • 484 
Letters atent (Ylad.), cl. 33—Subs. 
tantial question of law though value triflinfr-—Leave 
` to appeal, - 
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Letters Patent (Mad.)~concld. | — ^ 


It із withid the jurisdiction of the High Court, 
‘under clause З of the Letters Patent, to grant 
leave to appeal to His Majesty in Council in 
suits of small value whero the right in dispute, 
though not exactly measurable in money, is of great 
private importance. М Rasan ov Ramnapy KAMITH 
RavurHAN, AL W.140; (1922) M. W.N. 46; 70 M. 
L. T 42: 42 M. L. J. 58 686 


Licensed Ware-house and Fire- 
brigade Act (lof 1893., ss. 7, 15— 
Chairman, power of, delegation of —Order by Vice- 
Chairman, validity of — Bengal Municipai Act (ПТ 
of 884), s. 45— Application not disposed of within 
80 days, effect of. 

A Chairman may delegate, under section 45 cf 
‚ the Bengal Municipal Act, :t84, bis duties or powers 
aa defined by that Act to the' Vice- hairman but 
cannot by virtue of that section delegate to him 
his -powers under the Licensed. Ware-house and 
.Füre-bripade Act, inasmuch as by virtue of sec- 
tion 9 of the latter Act the power can be delegated 
. only to a Special Committee 

Therefore, an order passed by the Vice-Chairman 
refusing an application for license to use а building 
or place. as a ware-house is no refusal under 
section 15 of the Licensed Ware-house and Fira- 
brigade Act, 

. An application for license under section 7 of the 

.Licensed v are house and Fire-brigade Act not 

disposed of within ^0 days from the date of its 

‘being -received by the . hairman, exempts the 
applicant from liability so long as the application 
-is not finally refused. С SUPERINTENDENT Asp 
REMEMBRANCER OF 1 EGAL AFAIRS, BENGAL v. J. 8. 
“Морт, 250. ч. N. t6); of U, Le J-204; 28 CR D. `, 
284 P 428 

Life Assurance Companies Act (VI 

cf 1912, 5. 8 toD 
Этна от, extension of—Review, applicatwn 

Jor, effect of — Appeal. 

A. petition in appeal of necessity re-opens in a 
Court of higher jurisdiction matters decided by a 
Court of lower jurisdiction. An application for 
review, on the other hand, does not of necessity by 
the mere fact of its being filed re-open questions 
_settled between the parties by the same Court The 
question whether an application for reviow will give 
a fresh starting time for limitation or not cannot 
be decided in the abstract but must depend on the 

` facts of every case. If the application for reviow is 
not accepted and the : ourt refuses to re-open the 
matter, no fresh starting point will be obtained by 

the applicant for the purpose of limitation. Q 

BHAGWAN 

L.4.399, 240 U 230 • 


—— Special law of. — - 

. In tho case of a suit allegod to be barred under 

a speoial law of limitation, tho party setting up 

the plea is not entitled to goduct the period of 

two months for service of notice uuder section 80 of 

the ivil Procedure ode. С Sucretary ow STATE 
*^ yor Ingia V. ANNADA MOHAN hoy, 5+ C. L.J 0% 


ША 287 
: biputation Act (IX of 1908), construction 
of, 


GENERAL- INDEX, К 


-is otherwise not maintainable 


Влкивн біхан v. МАХВАЛ Kunwar, З О, 
205. 


1051 
‘Limitation Act—conid, 


The imitation Act being au Act of a reatrictive 
character must be strictly construed. 4$ NAREVDRA 
Lau v Tarupata разі, 25 О, W. N. 800650 67 


20 

ss. 3. 5, Sth. 1, Art. 164—civil 

Procedure Code (Act V ot | 03), s. »61-—Application 

to set aside ex parte decree —E»tension of time-— 

Inherent power. 

Section 6 of the Limitation Act is not applicable 
to an application to set aside an ex parte decree. 

Section 151 of the Civil Procedure Code must not” 
bo used to defeat the imperative provisions of section 
3 of the Limitation Act. L Kuarrgrt v. Unies 35 








S. G—Ninor, transfer by — Transferee, 
posicion of —Sutt by transferee, whether maintainable. 
A transferee from a minor cannot, under any 

circumstances, claim the benefit of section 6 of the 

Limitation Act, inasmuch a3 as soon as the transfer 

is made the special privilege which is vested in 

the minor is extinguished, so that the, transferee 
cannot maintain a suit even if he brings it on the 

Same date on which the transfer takes “place, if it 

О Моламмлр NUR, 

Кнач о LacHHMI NARAYAN, 9 О L,J. ^8 101 


S. 10, applicability of to constructive 





trustee. 

Section 10 of the limitation Act refers only to 
express trustees, aud would not cover the caso of a 
constructive trustee М KRISHNAN  PATTFR. v, 
Laxsgar 922 М W, N. 117; 42 M. L, 4. 1:9; 
30M L T 2845 M.416 853 


- S. 12(3), Sch. I, Art. 179— 
Application for leave, to appeal to His Majesty 
in Counci Tino requisite in obtaining copy of 
judgment, exclusion cf 
In computing the period of limitation under 

Article » of the Limitation Act ir а case of ap- 

plication for leave to appeal to His Majesty in 

Council the applicant, is entitled, undar section 12 

(3. of the a-mitation Act, to dsduct the time 

requisite for obtaming а copy ofthe juigmont, Pat 

Манашев PRASAD т. JAMUNA SINGH, o Р, L.T, 283; 

(.922 Par 93 U.P L.H Pax) 8 
— —— 8.1202), ( )—Appeal Computation of 
tims ~Time requisite for obtaining copies of deerce 
and jwlgment, how excluded 
in cofiputing the рагіоі of limitation prescribed 

for an appeal, an app^llaubis @n@tled to exclude, 

under clauses 2jand + ofsec'ion t. of the uimita- 
tion Act, both tho periods requisite for obtaining 





„copies .f judgments and degrees, resp -ctively, so 


long as they are nat counted twice over М 
VALLALIYAMMAL BIBI veKO)ULAYANNA, ( 92.) М. W. 
N. .5,; dhL W cord Meu 3. 2.3 в * 2 
— 8. 15. Sch. 1, Art. 181 —Foreclosure 

decree nisi—Apptigaticn to m&ke decreo absolute— 

Limstation 

An application to make a” foreclogura decree final 
is governed i» matter of limitation by Article 18 of 
the Limitation Act 

A preliminary decrec for ‘foreclosure was passed 
by the High Court on the 8rd of щу ig | 
bat the mortgagor preferred on appzal to His 
Majesty іш ‘ouacil which, was ultini itely disaissad 
for noq-prosecution op the ОШ Oofober 1914; 

. Й 

e г » 


de 
Li mitation Act—contd. 


"Held, ‘that the limitation for applying for making 
the decrge final began to run from the 8rd uly 3914 4 
inasmuch as the ré-ult of the' dismissal of the appeal 
for non-prosecution was- to place the parties in the 
seme position ns if there’ wads no ‘appeal 

: Where doring the pendency, of an appeal to the 
Privy” Council in a suit on п mortgage ап order is 
made:for, the appointment ofa Receiver with a direc- 
tionupon him to pay, the interest due to tho morte 
gageo, ib operates in substance as an order staying 
further proceedings in the ‘suit until the disposal 
of the appeal by the Privy Council and the period 


during which sfich order ‘subsists should be excluded 


application for a foreclosure decree 


.Bsuago Manpxpm RANJAN TAE _Cuavpifurt, | 


within section. Iñ of the Limitation Act in com- 
puting the period of “limitation for making an 
Pat CHHOlEY 

97 


of liability 


NABAIN Бикен v, KEDAR МАТЫ SINGH 


, I9 —Acknowledg ment 

eenei power of, , 

16 cannot bo assumed that a mukhiar-i-am has 
power to acknowledge liability within the meaning 
of section 19 of the Limitation . Aot, such a 
liability can orly.be fastened upon the principal 
by a person duly authorised in this -bahalf, „that 
is, who haz been, given authority tc make such an 
acknowledgment of liability, А Narain Rao Kania 
v, MANNI KUER, 20 А. 1. 8:9, зэ: 


<. 22, applicability of}—Joinder of partics” 
: T asia 

„Sector 42 of the Limitation Act does not pres- 
cribe any period of limitation for the joinder of a 
party- to а suit under section 3 of the Civil Pro- 
cedure Code of Inny’ which is rule 10 of Order Г of 
Civil Procedure. Code, 1903; ор io an appeal under 
section 553. of the: old Códe' which is rula "of 








.Order XLI of the new Coderand there is nothing to 


prevent such a joinder in-either a suit or appeal 
even after іб із barred by time — 

Section 2° of the Limitation Act applies.to 
appeals as much as to suits iu principle. But a suit 
in which a defondant is joined, after the period of 
limitation has expired, must necessarily be dis- 
missed as against him “In an appeul, however, there 
may, be possibly reasons justifying its admission 
after time under section o of the Limitatior Act. 
N Kursa v. Dagipa Byau 1 
Sch. I, Art. 46, applicability of— 

Statutes of Таш! от Rule of construction 

Article 16 of the First Schedule to the Limitation 
Act has no applicution to an order made under 
section :) of the Bengal Survey Act 

‘It is contrary to bund canons of constructicn to 
enlarge the scope of tne provisions ofa Sratute of 
Limitaijon, by importigg “nto them words which 
arenobítobéfound there MAHARAJA oF Coocn- 

a 0, 
923 
т Art. 47 _Criminat Procedure 

Code (Act V of 1698), s. 146, proceedings” under— 

Adverse order— Suit for possession by person suceced- 

ing by survivorship -Limitation 

& member of a Joint Hindu family. lads an 
application únder section 145' of the Oriminal fro. 





L, J. 465 








, cedure Vode, which was dismissed and the’ posses. 


sion of: the.epposite fatty over the property in 
gispute w& confirmed. The applicant died," More 


"INDIAN ӦАБЕВ, PS 
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Limitation Act—contd. -` 
than three years ‘after’the order under section 145, 
his younger brother brought the present suit for 
possession of the property: 

Held, (1) that there: was: nothing to show that the 
application made by the ‘plaintiff's brother under 
section {45-of the'Criminal Procedure Code, was 
made by him as head and, manager of the joint 
family; 

(2) that even if that were so the order under seotion 
145 was'the order of a Criminal Court: directed to the 
plaintif's'brother personally; 

(3) that the plaintiff succeeded to his brothera 
interest in the property by survivorship and not as 
his heir: 

(4) that, therefore, the plaintiff was not bound by: 





the order and Article 4 of Sohedule ( to the imita- 

tion Aot was not applicable to the suit ` O, Бам 

Lau v TuakuR рих, 5 О. L 4.410 6 
Ѕсһ. 1, Art. 52-00015," ` whether 


include ‘fruit—Suit to recover price of fruit 

Limitation. 

The term ' 'goods" i in Article 52 of Schedule I to. 
the Limitation Act із wide enough to include fruit 
even before it has been gathered 

A guit to recover the price of the fruit of a garden 
sold by thé plaintiff to the defendant is, thereforó, 
governed by Article 4’ of Schedule I.to the Limitá. ' 
tion Act, as extended by tho Punjab Loans Limita- 
tion Act, L Wasu Raxo Rania Baxusu D 


4 


——-- Arts. 59, GO—Suit to recover 
money  xept with defendant—Demand, what i» 
Request for money on account, whether constitutes 
demand. , 

. The plaintiff from time to iib. entrusted money 
with the d8fendants who were to hold the same fór 
safe custody, ‘and by way ‘of deposit they were at 
liberty, if: they thought it safo and on their own 
responsibility: -and risk, to lend the money to others 
and in case they did so, they were to pay acertain 
sum to tho plaintiff.as-.interest on the money во 
lent The money was payable on demand The 
plaintiff on several occasions wrote letters to the 
def-ndavts for payment and finally: addressed a 
letter through his Solicitor demanding the entire 
amount in deposit with the defendants. In а ruit 
hy the plaintiff brought within three years from tlio 
date of the ‘olicitor’s letter for the recovery of the 
money due from the defendants: 


Held, ‘\ that the suis was governed поё by . 
Article 59 bat ‘by Article :0 of Schedule 1 to the 
Limitation Act and was,not barred by.limitation: 

(4) that the relation between the plaintiff and the 
defendants was not that of.a lender and a borrower, 
that the defendants did nôt take the money for their 
own benefit and 28 not agree to pay interest on it 
themselves; 

‚8+ that before the Solicitor” s letter there were no 
defhanda properly so-called but only requests for 
money on account add limitation, therefore, did not 
run from those dates : 

Article 0 of the, First Schedule to the Limitation 
Act is not limited in its application to claim#against " 
hankers only. JoaENDRA МАТН CuakRABÉRTY v. 
DiskAR КАМ Kmrsuxa CuErTEL, 20* 0, Wy SS 


н 
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—— - Sch. 1, Arts. 64, 83—Open, current 
and mutual account Balance struck, effect of. 

A suit to recover the balance due оп cross- 
transactions in which each side supplied the other 
with goods in kind is governed by Article 83 and 
not by Article 64 or Article 67 of Schedule I-:to'tlie 
Limitation Act. © 

“An account: does not become closed whenever а 
balance is struck, L Jawara Das v. Hukam CHAND 

387 

Art. 83—Suit by commission 

agent against his principal to recover amount of 
loss о re-sale of goods— Limitation. 

Where a commission agent buys goods for a 
‘principal, but through the latter's default in paying 
for the same they are re-sold by the agent at в loss, 
a suit -by the agent to recover the: amount of the 
said loss with interest andoth»r incidental expenses, 
must be brought within the period of limitation 
pfetcribed by Article 83 of Schedule I to the Limita- 
tion Aot. ' aue . 

Limitation in such a case operates from the date 
.of the payment made on behalf of the principal and 
not from the date of the sale. iL, Firm КАРАНІ 
Pergsnan Onnggp: LAL v, Har BHAGWAN, 8 Le L. .6. 














——— Art. ТОО - Suit for recovery of 
‘profits of immoveable property wrongfully received. 
by defendant—“Wronglully received,” meaning of. ; 

Subsequent to a mortgage-decree, in execution of 

‘which the plaintiff purchased the mortgaged lands, 
‘the mortgagor granted a usufructuary mortgage in 
favour of the defendant who entered mto possession 
- ‘and realised rents from cestain tenants of those 
Jands The plaintiff after having obtained possession 
of thésé lands through the Court from tie defend- 
ant ‘brought а suit for recovery of the moniés 
' fealised by the defendant from those tenants: 

Held, that Article 1'9 of the First Schedule to 
the Limitation Act was applicable to the suit as the 
defendants’ usifructuary mortgage was pendente lite 
and as such invalid as against the plaintiff. 

The words “wrongfully received" in Article 109 of 
‘the First Schedule to the ‘imitation Act include 
receipt of profits that cannot legally be substan- 
tiated. © NacgRDRANATH PAUL v, Sonar KAMINI 
Dasi, <6 C. W. N 88+ 879 

Art. I I3—Specific performance 








= Limitation A 

A deed was executed in order to provide money 
for the defence of a suit brought against tho 
‘executant for possession of his property ‘Ihe deed 
conveyed a share in this property to the transferee. 
-It was described as a sale-deed and was stamped 
as such and it contained, a statement that the 
executant had made an aosolute sale of the share. 
The ostensible consideration was a sum of Rs, 14,0.0, 
Ев. 3,8 0 of which were ieft with the vendee to be 
spent in the litigation, together with the "labour 
efforts and hard work of the vengee” If less was 
spent the executant was notto be able to recaver 
it while if more was spent he was rot to beliable 
for it. In the event of success the vendee alone 
was. entitled to the costs of the litigation recovered 
through the ourt, The vendee was to be entitled 
to have possession of the share sold after sucocss 
nthe suit "After obteiniog a decree the manage: 


> 
. £ 


ment of the decreed property and the qpllectiona 
was to vest with the vendee and the vendor and 
each party was tobe entitled to have the partition 
made. After the registration of thedeed the exocut- 
ant was not to be entitled to admit the right of 
inheritauce of апу one else either directly or 
indirectly, by his acb or word, with respect to the 
share sold. If the executant' made collusions against 
the interests of the vended ог acquired any undue 
advantage for private benefit thenthe vendee was 
tobe entitled tostep in Rs, 5, 10 of the considera- 
tion money were left with the vende@ to pay of a 
certain charge on the property only in the event of 
his getting a title to it by success in the suit: 

Held, (1) that the real intention of the parties to the 
deed was that the transfer of title as wellas of 
possession should be conditional on the oexecutant's 
success in the suit and should only take effect upon 
the passing of а final decree in his favour; 

(2) thas, therefore, the deed was ошу an agree. 
ment to sell: , . . 

(3. that the limitation fora suit to enforce the 
agreement was contained in Articlo 118 of Schedule 
Ito the Limitation Act: 

(4) that limitation began to ran from the date on 
which the suit against the vendor was finally dis- 
missed on appeal. О Bisnesuan Dayan т Har 
Ras Kuas, я О, L. J. 346 622 
Sch. I, Art. lI5--"Conpensation," 

meaning of —Suit to recover money due on contract 

for materials, supplied and work done—Nature of 

claim—Limitation. А G 

The term “compensation” in Article 115 of 
Schedule I to the Limitation Act, denotes a sum of 
money payable to а person on account of the 
loss or damage caused to him by the breach of 
2 contract, and a suit to recoveru specified sum 
of money on а contract, is a suit for compensation 
within that Article, 

D contracted to erect a building, and employed 
P.as sub-contractor to supply certain materials for, 
and to do certain work in connection with, ‘the 
building, for which he was to be paid a consolidated 
price for both · materials and the work done, P. 





brought the present suit on the basis of this conv 


tract to recover the balance of ‘the money due to 
him, without specifying ihe:prico of the materials 
or the price of the work done, and dhgequestion was 
ag to the period of limitation applicable -to the suit: 

Held, that ‘as the plainb in the suit made no 
mention of the price of the materials supplied, as 
distinct from the price of the® work done, and 
contained no reference whatsoever to two claims, 
the claim was indivisible* and could not, be,split 
up ‘into two portions, and that, therefore, fhe period 
of Hmitatioi® applicable was that contained in 
Article 1:56 of Schedule I to the Limitation Act. 
L Mavomup*Guasita v. Sings-up-pin, 2 L A76 


. 490 








Art. 120—Suit against co. 
sharér landlord to recover vent cgllected, - Limitation, 
The period of limitation applicable to a suit 

against a co-sharer landlord to recover a’ share of 

the rent realized by him is contained im Article :20 

of Schedule [tothe imitation Act — JeBHUBANES. 


war — BHATTACHARJBE 9, DWARAEESWAR ®ВНАТТА. 
CHARIHE, 24-0, Ld. 508 : * 876 
. . Ф 


11054 
Limitation AcE-cond. ^. 777 710. 


= Sch. !, Art. 120-Suitfor declaration 
M of: name in village papers in 90:--Ктош- 





—Hntry 

ledge in 19 *— Cause of action; when arises 

The name of the defendant was first entered as 
owner of the property in dispute. -bslonging: to 
‘the plaintiff-in 140°, butthe plaintiff first became 
‘aware of it in 19:8; , 

Held, that the right to sue for declaration accrued 
©% in 916 and Шаба suit brought in 1919 was well 
within time A Сораг Das v. Sar THAKUR GANGA 
Brgnani, 20:A.L „281 148 


A — Art. 140—Punjab Limitation 

(Ancestral Land Alienation) Act (I of 19Cu), Sch I, 

- Art, 3—Crimaal Procedure Code (Act V of 898), 

зз. 87, 83—Absconder’s property sold—Suwit . by 

veversioner for possession—Limitation. 

Where the property of an absconder is sold 
by an order of в magistrate under.the provisions 
of sections 87 and һм of the Criminal ;rocedure 
‘Code, the sale is not by the owner and, thereforo, 
а suit Ъу his reversiogors; after his death, to recover 
possession of the property is governed by Article 
140 of Schedule I to the Limitation Act, and not by 
the provisions of Punjab Act I of .909. L Higa 
SINGH v. Lan SINCH À 





Art. 142—Possession, suit for— 
Property not capable of acis of possession— 
Presumption of possession following title—Adierse 
possession ` 
Where in a suit for recovery of possession on a 

declaration of title the plaintiff asserts that the 

land is eapaulé of\ possession and adduces evidence 
of definite acts of ownership, he must fail unless he 

„proves possession within 12 years even assuming 

thes the title is with him and hs cannot rely upon 

the presumption that possession follows title.’ c 

ВАМ BATAN MANDAL v. NILMONI GHowpatry | 914 


‘Art. 152-~Decree signed on 
date subsequent to judgment—dAppeal—Period оў 
Limitation runs jrom date of judgment—Civit 
© Procedure Code (Act V of 1108), О ХХ, т, 7. 
The date of a decree ‘is the date of the pro- 
n ouncement;of judgment and the period of limita- 
ition foran appeal against the decree begins to run 
-ifrom the rdate of the judgment, even though the 
' decree is ore up and signed on а subsetjuent date 
‚М Narain ф: BAMDULARE 7 
i Art. 167,. application of— 
. Application against second. obstruction 
An application for removal of'a second obstruction 
though made more than 4: days after an: acquiescence 
їп an earlier one, is nob Barred by Article. 67 of the 
Limitatidh Act as the obstruction ‘referred to in the 
third column of the Article refers fo th.& men. 
tioned in the complaint and giot to the one previous 
to it. М MexvaPPAUHETTY v, MEYYRPPAN 'SEDVAI, 
(1921) М, W, N. 6«8 А 722 
Art: [82- Esecution—ÀApplica- 
ion for- "execution against two judgmenf debtors 
one of whom already dead, whether saves limitation. 
An application- seeking execution against two 
judgment-debtors one of whom ‘is already dead 
saves limitgtion bothe against the living judgment- 
debtor Jind the legal representatives of the deceased 
“qudgmett-debters though they were not brought 
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‘on record on that date. N Hasnamant e, BHAGWANT 
ATMABAM 176 
- ‘Sch. I, Art. 182 -Ezecutin of decree 
— Decree for injunction Limitation, : 
The ocouwancy tenants of a village obtained a 
decree against the proprietors of the village’ in 
1-98 permanently restraining, the latter from inter 
fering with'the grazing rights of the former in 
certain land in the village. No steps were taken in 
execution of the decree and the proprietors con- 
tinued: to.oultivate the land till 1919 when the 
decree-holders applied for execution : | ‘ 
Held, that the cultivation of the land by the 
proprietors: was an infringement of the. decree. 
holders’ rights of grazing, and that every successive 
season in which the land пай been cultivated was 
the.occasion of a fresh breach of the injunction, 
and that therefore, the application for execution 
was not barred by limitation. L Ups: v. SOHAN LAL 


“1 
—— Art. 183—" то .епїотсе,! 

* interpretation of. ` XS . 
Per Ryves, J.~The words “to enforce" in Article 
183 of Schedule I to the Limitation Act are wider in 
meaning than the words “to exeoute" in Article 82 
‘of the Act and should be interpreted ns equivalents 
to “to give fulleffeot to” Д Binz Lan v. DAMODAR 
Das, Z0 A. L. Ј. 4555 4U. P. В. A) 74. 545 


Lis pendens--Misdescription of property 
involved n litigation, effect of—Person , having 
knowledge or notice of true state of things, how 
affected. 

The principle that misdescription of property in- 
volved ina litigation is sufficient to render the 
doctrine of lis pendens inapplicable cannot bp, 
invoked by a person who has either knowledge or ' 
'n5tice of the true state of things C BkriN KRISHNA 
Ray v. JoGESHWAR Ray, 85 U. L. J. 266, 26 О, W. Ñ. 
'86 345 


-Lower Burma Courts Act (VI of 
1900), S. ЗО—Арреа!, special — Whole ‘case 
whether re-opened —Facts, concurrent findings of, 
interference with, . : 
The special appeal allowed by section 30 of the 

Lower Burma Courts Act re.opens the whole case, 

but, ав » general rule, the Uhief Court will not, in 

such an appeal, interfere with concurrent findings 
of fact, unless very good grounds for that inter- 
ference'&re made out. LB 2. К M. Ouerty view 

v MurHU MAHOMED & Co, ! L B, & 173 205 

Madras siy Municipal Ast (IV of 
1319), Sch. 1и, Fia /, 17 —Case stated 
for opinion of High Court—High Court, whetner 
tound to give opiniop on points of law other than 
comprised in reference Infe Assurance Companies 
Act (Vi of la:2), s 8--Гпсоте Tax Act (VII of 

. 1917), rules under—Income, taxable. 

ə Whena case is stated to the High ourt under rule 

17 of Schedule [V,to the Madras Uity Municipal Act 

(IV of 918, that Court is not bound to give a 

decision on questions of law involved in the suit other 

than those comprised in the referenca , с 
Under the rules made under , the Income Tax Act 

readin conjunction with section Ч of the Indian 

;Life assurance ompanies Act VI of 18.4, tho tix- 

able income ofa Life Inguranco Company, which makeg 

e 








Vol LXVI]. 
Madras City Municipal ACt—coneld, - 


default in gettingan actuarial valuation once in five 
years, is regarded ав the aggregate of the interosb, 
dividends aud rents received by it during Ше рге. 
vious year, 

The onus lies on the Compiny to show. that such 
income did not exceed ns > ,00 in the year previous 
to the yoar of taxation «то entitle it to the benefit of 
the proviso to'rule 7 to Schedule LV of the Madras 
City Municipal Act. М Sun Ive ASSURANCE Vo. 
Ok CANADA tU, CORPORATION Ot MADRAS, 15 L, W. 540: 
42 M. L. J, 283; (1922, M. W. N. 155 800 


madras District Municipalities Act’ 


Mad. V of 1:220), ss. 249, 365, 
Sch. V —Sale of grain wholesale without license— 
‘Wholesale, meaning of —Notification to take license 

. under new Act not yet, in Jorce issued by Council 


constituted under old Act, validity of—Conviction | 


Jor infringement, legality of. 


` Tho salé by а person of bags of grain from one to 
віх ара time without opening them, constitutes a 
‘wholesale’ trade within the meaning of' Schédule 
ae the Madras District Municipalities Act ¿V of 
1920). 

A notification by a Municipal Council constituted 
under the old Di-trict Municipalities Аср ‚Май, 
IV'of 1884: directing dealers in wholesale grain 


io. take out а license under section 249 of the new. 


Aot V of 15.0 before that Act actually comes 
into force is ultra vires and void, as the notifi- 
cation being neither а rule, пог a bye-law, nor a 
Regulation cannot be validated under the proviso 
to sections 365 of that Aot, WI Sesua PRAnHU v. 
Emperor, (19022, M. W. N. 79, .43.M. L. J. 149. zB 
OR ud. 295 . . 429 


Madras Estates Land Act (Mad. 
lof 1908), ss. 8, 115—Relinquishment of 
holding by ryot in. favour of Zemindar subject to 
mortgage ~ Suit to enforce mortgage against mort. 
gagur's heirs .Zemindar not impleaded, . effect 
0] —Suit by auction-purchaser against Zemindar for 
possession, maintainability of - Relinquishment, and 

‘acceptance by surrenderee, cffect of— Madras! Rent 
Recovery Act (Mad, VIII of 18° 5), s. 12 
A ryotina zemindari relinqui«hed his holding to 

the zemudar subject to a mortgage which he had 
created. The relinquishment was not made in the 
presence of witnesses ns provided in section 12 of 
the Rent Recovery act but the zemindar accepted 
the relinquishment. Thereafter the mortgagea sued 
the mortgagor's heirs for enforcement of his mort- 
gage without impleading the zemindar as a party 
and obtained a decree for sale The holding was 
раб up for sale and purchased by the plaintiff's 
assignor. The plaintiff, on being obstructed by the 
zemindar while attompting to take possession, suod 
the latter for possession: 

, Held, it) that the mortgage suit was miscof- 

ceived as the zemendar, who wag entitled to redeem 

was not made a party; 
(2) that the decree for аө in the mortgage suit 


and the sale in execution did not bind the zemin.’ 
ami that the plaintiff's assiguor not having. 


dar 
obtained title to the Kudivaiam right by ns pur- 
chase, heither he nor his assignee could maintain 
the present ‘suié for possession, ^ 1 ; 
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Madras Estates Land'Act--éonold, 


Per Sadasiva Aiyar, J.—A mere relinquishment by 
the tenant tothe landlord cannot put an end іо 
the mortgage already created by thetenant so ag 
to prejudice the mortgagee's rights, 

Tre term ‘abandonment’ denotes an unilateral act 
which does not necessarily imply that the act haa 
been, or has to be, brought to the notice of any other 
person whereas an act of ‘relinquishment’ ог ‘surren- 
der’ implies thatthe act is brought to the notice > 
of the landlord. 4 
* Per Napier, J.—Reclinquishment, acceptance and 
abandonment operate to terminate the estate of a 
tenant, The Kudivaram right is in abeyance until 
it comes into existence again by, thee admission of 
a new ryob and it continues in abeyanco as longas 
the landlor2 does, in accordance with law, treat the 
land as private land. 

The words ‘shall hold ib as a landholder' in sec. 
tion 8 of the Estates Land Act do not necessarily 
imply that the land remains rotè land, and surren. 
der is not an operation by which the entirg interests 
become’ united ‘otherwise. М Vengara Kaan 
Appa Rao v. LANKA ‹ AKSUMI АВАТАХА, (102 M. 
W. N. 615; 16L №, 218; 44 M, L. J, 1614; 80M L Т. 
188; 46 M 89 376 


Madras Regulation (V of 1804), 
$8.25 . 265 


Madras Rent Recovery Act (VII! of 
1855), s. 12 37 
Madras Salt Act (IV of 1889), з, Il, 

scope  of— License—T'ansfer, meaning — of— 

- Mortgage, validity of. 

-Section '1 of the Madras Salt Act, (ТУ of 1889) 
applies to transfers by way of moitgago and is 
not limited .to absolute transfers. of the entire 
interest of the licensee WE Gussu  NacAMMA v, 
SECRETARY OP State FOR INDIA, 41922) M, W.N. 
16 42 M. L. 4. 3L; 41 M L.T. 61 6 
Majority Act {IX of 1875), ss. 2 (a), 

3—"Competent,” meaning of —" Capacity,” meaning 

| of. . 
he . word .'"ecompetent" in section 25 of the 
Madras Regulation V of 1501 implies legal competency 
while the word "capacity" in section 4. of Act IX of 
187: is wider іп meaning and includes legal compe- 
tency as*well as other ability М ARULANANDA 
Мотну v, Ponntsaml, 16 L W. 2078 48022) M, W.N. 
9v 42 M. L J. 129 o 
Mal:.bar Compensation for 

Tenants Improvemgqe..ts Act (I of 

1900), Ss. 5, 6, scope of—Hjectment— 
Compensation —Re-valualion— Execution of decree, 
stay of. ЕС ° e * 
Section оѓ the Malabar Compensation for Tenants 
Tmprovements Act doeg not mako the payment of the 
compensation a condition precedent to ejectment 

* Where an application for re-Valuetion as provided 
by section 6 of the Malabar Compensation for Ten. 
ants fmprovements Act is pending the section does uot 
provide.for a stay of execution of the decree for 
ejectment МІ Naka  MURIHI ‘saykaran т, 
ARBEKARA ÅZHAKATH ANKARAN NAIR, ,1U 1) M W. 
N. 470; 44 M, 9-0 é 


. 
Malabar Law — Trust—-Grant of® lease by 
majority of Uralars without consulting * remaining» 
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MalabarLaw-cod. -.- . . .- Mesne profits -concid, 


жуз; e 


_ Uralars, validity of—Uralars по consulied ; personally 

interested, effect of 

' Under Malabar ‘Law, the grant of a lease or 
“melcharth by the’ majority” lof the Uralars of a 
religious trust without’ “consulting the’ remaining 
; Uralars is invalid. And the fact that the | latter. 
“are personally ‘interested in. the subject of the 
lease does not disentitle them from being consulted. 
-Mi  MavAxULLA "MANIEOTH . PATTAN CHANDU (9,- 
KuornvinL"RAYiRu; 15 L* W. 26% 42 M, L. Ј, 250; 
(1922. M, W.N 172... 396' 
Malicious prosecution—Appellate Court 

` differing with Pial Court—Discretion, exercise of. 

Although a Court directing prosecution for malici- 
ous prosecution’ is endowed. with considerable dis- 
cretion, yet it is neither safe, nor desirable, on the 
‘part of" an Appellate” Court” to conclude malice 
where, there is a.spli of. opinion on the point 
_between the First Court anditsélf. Pat Racucrat 
SABAY v, EMPEROR, - 8 P. L. T. 98; (1922) Par. 26: 
23 Св L J, 272 336 

erge#—Mukarrari lease—Patni lease — Both to 

different members of same famil y —Intention, 

‘Merger is’ not a thing which’ occurs’ ipso jure 
upon the acquisition ' of what, for the sake of a 
jusb generalisation, may be called the supériór with 
„the inferior right. There ‘may. be many,reasons -, 
“conveyancing reasons, reasons arising out of the 
object | of the acquisition of the one, right being | 
merely- for .& temporary purpose, family’ reasons . 
and others—in the course of which the expediency 
.of avoiding. the coalescence’ of interest and ргө». 
serving the separation of. title may. be- apparent. 
In short, the qnestion to be settled in the applica- 
tion of the doctrine of merger із, was such a coales- * 
cence of right meant to be accomplished as to extiu- : 
-gaish that separation of title whisk the records 
contain ? 

. Where, a mukarrari , lease: is grania. in favour of 
‚ certain members of a joint Hindu family, and later 
‚оп a patni lease ia granted. of- the same lands in 
‘favour of, certain ‘other . members. of. the snme 
family and upon the documents and accounts it is 
plain that the two.are képt alive thera is'no merger, 
P C Duray iAcHHANDATI Kumet w. Ворнхати 
Trwanr, (1922) М. W. N. o8; 16 L. W. #44: 30 M. 16 
~ P. 216; 26 C. W. № 566; BP. L. T. itd 4U. P. L.R, 
(P; C. 42 . *. 551. 
Mesne profits suik. for РИВА of possession 
‚ {of .lease-hold Oolliery—Relingwishment— Private ' 

* notice to decree-holder, effect of. ` 

` The plaintiff aftergaving obtained a decree in a suit 
for recovery of .a Jease-hold Colliery, claimed mesne 
profits. аңа «damages for. emalicious . ор. negligent 
injury eto thes Colliery *rom the judgment-debtor 
After the passing of tho’ decree’ in-efavour of 
the decree-holder $he jadgrent-debtor's Solicitor” 
had written to the deeree-holder's Attorney offering. 
to deliver possession бї the mine and requesting 
the deoree-holger іо take -steps to obtain posses.” 
sion as early as’ possible Notice was given by this 
letter that in case of neglect the Colliery with its 
machinery ,and accessories would remain at the 
decree-holder's tisk and .the. judgment debtor 

. stopped working the ine The, decree-holder, 
however, hadtgken no.steps tQ obtain possession till 
he followNg year: 


, Held, that the decree-holder was not entitled, in, 


` respect of the period after notice, to damages in 


the nature of mesne profits, that as the jud rment-, 
debtor had stopped working the mine the cpal- 
Which the judgment-debtor might have got was 
still there and belonged to the deoree-holder, and; 
that the question, therefore, ‘whether under the pro- 


. Visions of the üivil Procedure Code the omission £o. 


give notice of relinquishment through the Court under. 

Order XX, rule \2 41 (02 (ti), “ivil Procedure Code, , 
left the judgnient-deb:or liable for mesno profits 
did not arise. 

-The definition of mesne profits in section 2 of 
the Civil Procecure Code, includes profits which 
the defendant “might with ordinary diligence have 
received”  Hut-mesne profits ara in the nature of 
damages which the Court may mould according to 
the justice of the case - 

For the purpose of РР mesne profits 
mining differs from agricultural ‘operations on the 
surface. 

"А relinquishments or stoppage of work with! 
notice to the decree-holder is not in itself on 
improper or "negligent: ась ог which the jnügmént- 
debtor is liable in damages or mesne profits c 
Sàusuc Nati v Satis VIEANDRA, 46 ©. W. К. 49 


Minor admitted, to his died father's share in 

partnership, liability of. > o n м. 

An infant inheritiag his father's. slate in аграсіпег- 
ship business canno» be made personally liable for 
any.obligation: of tho firm: but his share only is 
liable, and as regards the poreonal liabitity of his 
father he is. liable only ta the extento? the assets 
inherited y him + Haramonan PODDAR 7. 
BEpansan ODDAR, 25 О W, N -47 II 


, decree against, validity vf. 

Where | & minoris entirely unrepresented before the 
Oourt which issues a decree against him, that deoree 
is a nullity во fur as the minor is concerned. But 
where a minor isa party to the caso and a decree 
is issued against him, that decree, so long as it 
stands, is not invalid, is is only voidable at the 
instance of the minor, &. INDAR Sain v, PRABHU 
Цаг, 3 L. КВ 
— ca Тгатѕігт by guardian —AMin^r, whether cam, 

' avoid, transfer — Benefit of minor — Reyistration,' 

absence of —Agreement, dejective —Part performance, 

effect of 

Even where n compromise or settlement is ‘con. 
sidered to be defective or inchoate and insufficient 
to make а final and validly concluded agreement, 
the subsequent acts of the parties may be such as, 
to supply all defects. In fact, when the actings . and’ 
conduct of the parties arə founded upon it, as in the 
performance or part performance of an agreement,’ 
the locus penWenrim which exiets in a situation” 
where the parties stand upon notbing but ап 
engagement which ig not final or complete, is exclud- 
ed, for equity" will support a transaction, clothed’ 
imperfectly, in those legal forms to which finality 
attaches, after the bargain has been acted upon. 

Where the guardian of a minor effects a jransfer 


E 





“of the minors propérty for the benefit of the 


minor, and the latter after attaining majority con- 
‘tinue to dérive tlie’ benegt whith, ue transaction 
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tonferréd’ ‘on him, i&-is nob open to him-to take 
advantage of the absence of registration, particularly 
when the parties can no longer be restored to 
their old’ positions‘ without material prejudice to 
the interests of one of them. $ 

_A minor can repudiaté' an act'done by his guar- 
dian only if ‘itis prejudicial to his interests, 
Влановдв v, Ram 'Вналкове, 8 О. Le J. 892 412 
: —— Tyéspass by gutirdian —Estate, when liable, 

A'minót's estate is liable ‘for the trespass com- 
mitted by his guardian if hisacb was nob on his 
Own behalf’ but was on that of the minor and Ње 
estate of the latter had benefited by it. N 
OnaTARIA'V, Dawnat’ 468 
Mortgage by delivery of possession— Delivery, 
~ proof of-—-Redemption. — - 

Where a mortgage is effected by delivery' of 
possession, such delivery of possession, if proved, 
constitutes а valid mortgage, but before such mott- 

age can be redeemed, its terms must be proved. 
Ü В Mauna Po'Drs v. Maune Po Nyer, 4 U. B. В. 
(1921)80 ` 3 360 
— Integrity broken by mortgagee—Part re. 
+: demption — Appeal —4Appellate Court—Findings of 
+ fact-arrived at—Court, duty of. 

Where a mortgagee acquires himself a portion 
of the equity -of redemption, the integrity of the 
mortgage is broken, and a mortgagor of a part owner 
of the remaining equity of redemption is entitled 
to, redéém just as much of the equity of redemption 
as .does поб belong ta the mortgagees themselves on 
payment ofa proportionate share of the mortgage- 

ebb, Я 
` An Appellate’ Court, having found allthe facts, 
Should workout their legal consequences itself and 
uphold ‘or amend’ the deorde of the Trial Court 
according to the findings arrived at by ib and should 
xot send-the case back to the Trial Court for the 
preparation of a new decree on the basis of its 
findings of fact. А 8нілм Saran v, BANARSI Das, 
20 A. L. J. 258. 866 











ҮЗ .Occupaney holding, ^ mon-transferable— 
| Rent:decree—Emecution purchaser of holding in 


rént-décree, rights of —Encumbrance — Mortgage- 
> decree—Purchaser, execution of mortgage-decres, 
1 Fight of —Redemption, à - 


‚ А purchaser of a non-transferable occupancy 
holding in execution of a rent-decree purchases the 
holding itself and is entitled to take the holding fres 
of enoumbrance, if, in fact, there is no encumbrance 
valid iñ, law outstanding against it which it is 
yiecésdary for him to annul, o 

‚ А mortgage of a non-transferable occupancy hold. 
ing is of no effect against the holding or the per- 
вор -who purchases the-holding ina rent execution 
anda subsequent purchaser of the hoiding in execu- 
tion of the mortgage-decree is* nob entitled to redeem 
the holding from the purchaser of the holding in 
the execution of the rent-decreé. Pat Muguipuar 
V. Surat Lan CHOWDHURY, (1922) Par. 185; 8 P.L. 
71.302. · CUP 152 
: Post diem interest, no stipulation as tom 
~ "Interest, whether allowable— Damages: f 

In'the absence of. any stipulation, express ог 
implied; ia айп instrument of mortgage as’ ‘td 
the contmuancé _of interest: after the due date, 
Yhé-:mortgagee is -not entitled to interest after 

в 





the due date bub he is entitled to damages ‘to be 
calculated! ordinarily at the covenant rate of interest 
and for the entire period during which the principal 
sum has remained unpaid, unless the mortgagee is 
himself the plaintiff in which case the period is the 
same as that prescribed by the Statute of Limitation 
for a suit for the recovery of damages on the footing 
of the mortgage in his favour. 

* Per Rossignol, J.—In the case of mortgages com. 
prising a stipulation of conditional sale, a covenant 
to pay post diem interest up to date of redemption 
must be implied, unless there are very strong reasons 
to the contrary. L Moran Man v. MUHAMMAU 
ВАКНВН ° 


——- Proof of enecution -Validity of bond— 
- Transfer of Property Act (IV of 1882), s 59— 
: Evidence -Act (I of 1872), ss. 68, 70-—-Scribe 

signing the name of the enecutant, if can be an 

attesting witness. . 

Tbe proof-of the execution of a mortgage with 
reference to the provisions of section 68 of the Evi- 
dence Act and its validity with reference to the pro- 
visions of section 59 of the Transfer of Property Act 
are two differentthings. Therefore, where in a suit 
проп а mortgage-bond the defendant admits the 
execution of the bond but raises the defence that the 
bond should not be regarded as a mortgage-bond, the 
plaintiff, although exempted from calling any attesting 
witness under section 68 of the Hyidence Act by 
reason of the provisions of section 70 of the said Act, 
is still-bound to show that the document was execut; 
ed inthe presence of attesting witnesses as requirod 
by section 69 of the Transfer of Property Act. 

A scribe who signs the name of the executant 
оп a mortgage-bond on his behalf is поб а compe- 
tent attesting witness. © Pasan Kuan v. BADAL 
SARDAR, 34 О, L, J. 498 90 


— Property situated within two Registration 
 Offices—Property where deed registered not belongi 
to mortgagor —Fraud—Hstoppel — Mortgage, validity 
of. 
i mortgaged two sets of properties situated within 
the jurisdiction of-two Registration Districts. The deed 
was registered in the Registration Office within whose 
jurisdiction one of the properties was situated, but 
ina sait on the mortgage the mortgagor pleaded 
that the property within the jurisdiction of the 
Registration Office where the deed was registered 
was not his property but wase gf property 
although it ‘stood in his name, 16 was nob proved 
that at the time of the registration the mortgagee 
knew that the property was wagf :e . 
| Held, (1) that the mortgagor could not take 
advantage of his own fragd ky pleading that tho 
mortgage-deed was nob registered at the proper płace; 
* (2) that ag the land in question was hypothecated 
"and entered in the mortgage-deed, fhe deed could ba 
„presented, 50» the Registrar having jurisdiction 
over the prpperty and could be* properly registered 
“and that, therefore, there wasa valid registration 
and tif mortgage could be enforced. А Saryin 
MUHAMMAD v, PARSSHOTAM SARAM 4 С.Р, L. В. (A.) 


91 . 681 
—— Redemption -— Improvements—Liability о 
Anprigagor, . е 


. 
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e 
А mortgage-deed provided for the payment of 
costs with interest of re-building the mortgaged 
house incase the mortgagee chose to re-build it. 
Shortly* after the exeoution of the mortgage, the 
mortgagors vacated the mortgaged house at the 
request of the mortgagee, as the latter wanted to 
pull ib down and re-build it. The mortgagee then 
pulled down the house and constructed a double- 
storied building in its stead, Subsequently, the 
mortgagors sold the house to the plainiiff, and in 
the sale-deed it was specifically stated that the 
vendee was to redeem the mortgage and a specific 
gum was left in deposit with him for the purpose, 
This sum was to include the principal and interest 
as wellas any amount spent by the mortgagee 
and interest thereon, and the vendee undertook to 
be responsible for any sum in exoess of the sum 
left in his hands, Plaintiff sued to redeem the 
mortgage on payment of principal and interest ; 

Held, (1) that the covenant in the mort- 
gage-deed coupled with the subsequent conduct of 
the mortgagors left no doubt thatthe re-construc- 
tion of jhe house took place with the assent of 
mortgagors ; 

(2) that, therefore, the plaintiff could not redeem 
the house without paying to the mortgagee the 
сові of re-construotion of the house. Ё. Kizra ВАМ 
v. JOWANDA MAL 755 
Sale-deed executed subsequently tn favour 

of mortgagee, effect of, on mortgage. 

On 18th June 1908, G. 8. executed a mortgage- 
deed in respeot of five items of property in favour 
of L. P, and on the 26th August 1914 he exeouted a 
gale-deed in respect of this property in favour of B.P., 
the father of L. P., both living together as members 
of a joint family, and left in deposit with B.P. a sum 
pufficient to discharge the mortgage-debt. Previous 
to the sale-deed, however, on the 20th August 1914, 
three items of property comprised in the foregoing 
deeds were sold in exeoution of a simple money- 
decree against G. S, the purchasers purchasing 
the equity of redemption subject to the mortgage 
of 18th June 1908, L. Р, brought the present suit on 
that mortgage: 

Held, that the suit was not maintainable as the 
mortgage-deed of 18th June 1908 had been com- 
pletely discharged by the execution of the sale-deed 
of 26th August 1914. А LACRMAN PRASAD v. 
LACHMESHWAR Prasad, 20 A. L. J. 151 * 203 
8 ral mortgages of one  estate—Share 

in each mortgage specified—Transaction, whether one 

or several—Redemption. 

A, procured a loan from nine persons and executed 
a single шогівав еей in their favour in which waa 
get out the share of each ina schedule attached to 
the goed, and specific, potions of the property mort- 
paged ware made security in favour of each of the 
sine mortgageesewhose names were "entioned in 
the deed: е 

Held, that, for the purposes of rédemption, the 
transaction did fot amount to nine separate morte 
gages and that there was noimpediment in, law to 
the redemption of еп a mortgage by one suit. A 
Lacumt Prasad v, GOKUL, 20 A, L. J. 167 206 
——— ; simple—Property subsequently transferred— 

Suit on mortgage—Transfereaa not made party— 

Decree—Ienecution—@ale—Punchase by mortgagee— 

e 








INDIAN UASES. 


- (ua 
Mortgage --concld, Я | >ч 


Morigagee, whether can recover possession from 

transferees, . . 

As between two persons entitled to possession 
the party who acquires that right first cannot be 
deprived of it by the other. 

Where the puisne transferees of в property 
mortgaged under a simple mortgage are not made 
parties to the suit on the mortgage and the mort- 
gagee in execution of his decree on the mortgage 
purchases the property himself, he purchases what. 
ever rights the mortgagor then possesses snd the 
mortgagor not having the right to possession, the 
mortgagee-decree-holder cannot recover possession 
of the property from the transferees, his proper 
remedy being only to enforce his mortgage against 
them, L B S.P.8. Onzrry FIRM v. MAUNG Pran 
бут, 11-1, B, В. 119 . 5627 
Subrogalion—BSeveral mortgages in favour 

of same mortgagee—First mortgage, person paying 

right of. Е 

A person who pays off a prior mortgage in favour of 
в mortgagee who holds subsequent mortgages on the 
same property, is entitled, by the principle of subro» 
gation, to hold up that mortgageasa shield against the 
mortgagee’s subsequent mortgages, A Монах Lan 
v. PREMBAJ, 4 U. P, L, В. (A) 78 618 


Mortgage-decree-Persnal decree Date 
from which period of limitation runs — Civil 
Procedure Code (Act V of 1908), s, 48, О. XX, r, 6— 
Insolvency of  judgment.debtor—Applicatien by 
decree-holder to have his name entered in list of 
scheduled creditors—Bar of time, whether available 
after adjudication—Provincial Insolvency Act (ПІ 
of 1907), 8, 24 (2). 

Where a mortgageylecree directs that the avail- 
able proceeds of the sale to be held thereunder be 
paid in gptisfaction of the decretal debt, but "that 
if the amount due is not satisfied by the sale of the 
mortgaged properties, the balance be realised from 
the other property and person of the mortgagor, 
the period of limitation applicable runs not from 
the date of the sale of the mortgaged properties, 
but from the date of the decree as fixed by Order 
XX, rule 6, Civil Procedure Code, 

A delt’ barred by the Statute of Limitation is not 
provable in bankruptcy proceeding. But the bar ef 
time ceases to run (ог to further run) after adjudica. 
tion—as the effect of the bankruptoy is to vest the 
property of the bankrupt in the trustee for tha 
benefit of the creditors, and all personal remedies 
against the bankrupt are also thereafter stayed, 
* In bankruptcy a debt does not become barred by 
lapse of time if it was nob so barred at the com. 
mencement of the bankruptcy. C BanmaNAsHI Korn 
v. BHABADEB CHATTERJEE 84 О, L, J. 167 ` 758 


Mortgage-deed—Registration —— defective— 
Evidence— Personal covenant, р 
Mortgage-deeds which are invalid for want of 

registration, or by reason of defeotive registration, 

earo admissible in evidence to prove a personal 
covenant to pay, end, where there is no doubt that 
the consideration-money was paid, and there is an 
unqualified agreement to pay, the lender is entitled 
to adecree for the amount of the monay lent with 
the interest due thereon. L B Quan Cmesa Gwan 
*. МАЧКЕ Po Му, 31 L. B, В, 148 
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Mortgage-sult- Mortgage, 
mortgagor and siranger— Recital as to payment of 
..eonsideration—Burden of proof—Question of onus 
of proof, when immaterial—Consideration recited 
not paid in -full—-Validity of bond, if affected— 
Parda-nashin айу, dealings with — Principles 
applicable—Alteration of document after execution, 
effect of—Material „alteration, what ts—Court's 
- u decision not to reat en mere suspicion—Ewecution 
purchaser-—Property purchased subject to mortgage— 
Mortgage invalid—Benefit, by whom taken. 


' Мап  sotion to enforce a mortgage-seourity is 
contested by the mortgagor and execution is admit. 
ted by or proved against him, the onus lies upon 
him to prove that the recital as to the payment of 
consideration for the deed which he executed is 
untrue. When, however, the claim is contested by 
a stranger who denies that the bond was executed 
жой also asserts that there was no consideration for 
the mortgage, the onus is upon the mortgagee to 
prove his cage. ` 


The question of onus of proof arises only where 


there is no evidence one way or the other which will 
enable the Judge to come to a conolusion upon the 
question of fact to be determined; but where evi. 
dence has been adduced by both the parties and the 
relevant facts are before the Court, the question of 
bürden of proof becomes immaterial and importance 
should not be attached to the question on whom the 
initial onus lay, in such ciroumstances, the question 
of the burden of proof is really not pertinent. 
Though there may be ground for suspicion, though 
the conduct of the parties may engender doubt, the 
. Court's decision must rest not upon suspicion but 
upon lega! grounds established by legal testimony. 
. The validity of a bond is not affected bg the fact 
that the consideration recited was not paid in full; 
the bond is operative to the extent of the sum 
sotually advanced. 
The Court when called upon to deal with a deed 
executed by a parda-nashin lady must satisfy itself 
upon the evidence, firat, that the deed was actually 


executed by her or by some person duly authorised . 


by her, with a full understanding of tivhat“she was 
about to do; secondly, that she had full knowledge 
of the nature and effect of the transaction into 
which she is said to have entered, and, thirdly, that 
she had independent and disinterested advice. in 
the matter. These principles fall broadly into 
two groups, namely, first, cases where the person 
who seeks to hold the lady to the terms of her deed 
is one who stood towards her in a fiduciary character 
or in some relation of personal confidence; and, 
secondly,’ cases where the person who seeks io 
enforce the deed was an absgqlute stranger and dealt 
with her st arm’s length. In the former class of 
cases, the Court will act with great caution and will 
presume confidence put and influence exerted; in 
the latter class of cases, the Court will require tag 
confidence and influence to be proved intrinsically, 
The Court must have regard to the г intellectual 
attainments of the lady concerned and will naturally 
he disincljned to set aside the deed where she is 
proved jo have been of business habits, te have 
been literate and іо have possessed a capacity to 
judge for herself. 

_Hither party to a document may show that there 
жаз in fact no «consideration though consideration 


GENERAL INDEX. 


denial” of, by 


1059 


Mortgage=sult~<conold. 


was recited therein or that the consideration was in 
reality different from what was stated in the deed, 

The addition to a mortgage-bond after execution 
and attestation, of anything perfectly immaterial 
does not affect the liability of the parties, and 
where the alteration is an immaterial one, it does 
not vitiate the instrument, even though made by в 
party thereto, , 

What alteration is immaterial musi depend upon 


‘the nature ofthe instrument as also upon the nature 


of the change. e 

The insertion of a schedule to а mortgage-bond, 
setting out the details of the consideration men. 
tioned in the body of the bond does nôt constitute a 
material alteration as it does not vary the meaning 
of the instrament or change the rights or interests, 
duties or obligations of the parties in any essential 
partionlar. 

If а mortgage notified at the time of an execution 
sale turns out to be invalid, the benefit is taken by 
the purchaser, and the judgment-debt8r is not 
entitled to claim from him a refund of the amount 
alleged to have been due on the mortgage; and the 
purohaser is free to contest the reality or validity 
of the mortgage when he is attacked by the mort. 
gagee, © Karisuna Ківов De v. NAGENDRABALA 
Онлорновамі, 26 О. W, N. 942; 34 О. L, J. 888 694 


Omission to make all heirs of mortgagor 
parties, effect of —Suit, whether should be dismissed, 
for non-joinder of parties, 

A mortgage-suit in which all the heira of the 
mortgagor are not made parties should not be dis. 
missed for non-joinder of parties but should ba 
decreed for a proportionate share of the mortgage. 
money ав against the defendants who are on the 
record, C Har OmaNpRA Roy v, MoHAMAD Hasta, 
28 О W N 594 312 
Preliminary decree — Appeal dismissed — 

Final decree, application for — Limitation— Limitation 

Act (IX of 1908), Sch. I, Art, 181. 

Where in a mortgage suit there is an appeal 
from the preliminary decree, the right to apply for 
& final decree under Article 181 to Schedule I of 
the Limitation Aot acorues on the date of the 
deoree or order of the Appellate Court, even though, 
the Appellate Court does no more than dismiss the 
appeal. at Jowan Hussain gy SENDA SINGA, 
8 P, L, T. 829; (1922) Par. 164 790 


Mortgage with possession— Interest on 
part of mortgage-money to be төй by mortgagor— 
Interest on vest set off against rent of property 
mortgaged — Mortgage, elivisibility of — Suit for 
redemption —Limitation, — * . > 
A shop was mortgaged for Hs, 200 and posses. 

sion of if was delivered to the mortgagee 

and it was agreed that the intereston Rs, 10) of 
the mortgage-money would bê set of against the 
rent of the shop, and the interest on the remaining 

Hs. 100 would be paid by the mortgagor at а 

certain rate from his own pockét. It wes further 

agreed that the money would be re-paid within two 
years, and if not paid the mortgagee woyld have the 
right to realize the whole sgneunt from the shop, 

The mortgagor sued for redemption оп dhes ayment 

of Rs 100 only onthe ground, that Rs. 10) which e 

was payable witleinterest had become time-barred; 
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1 Held, teat the mortgage was one simple mortgage 
on the security of the shop, that the mortgagor 
eould-not treat it as being in fact two mortgages, 
and that hé was bound'to pay the mortgage-money 
which included the whole of the principal and 
interest due upon it at the time of the suit. A 
SUNDAR LAL v. SHIB NARAIN 704 
Muhammadan Law—Dower—Widow 
: in possession of husband's estate—Lien for unpaid 
‚ dower— Gift — Possession, when mot  mecessary— 
Mushaa, doqfrine of, applicability of—Deed for 
‚. maintenance Life-interest. . 
. Under the Muhammadan Law if a widow has 
obtained: possbssion of her husband's property 
lawfully and peaceably, withont force or frand, she 
has a lien for her unpaid dower and it is not neces- 
вагу thet her possession should be the result of 
any agreement or consent of her husband or his 
eirg; © 007 ' | | 
a Under the Muhammadan Law, in case of a 
registered*deed of gift executed by в donor in 
favour of:his minor children under his, own guardian- 
* ship, delivery of possession is not absolutely essential, 
An bnequivocal declaration that the donor has ceased 
to hold the property as owner is. sufficient. 
‚ "The doctrine of mushaa should be confined within 
ihe narrowest limits. Any defect due to mushaa is 
pured by taking possession of the property by the 
doneses in definite shares. 
* A deed for maintenance prima facie imports only 
a life-interest. 
" Where a transaction is carried out openly and 
publicly and everything is done which ordinarily 
Would be done to give effect to it, it certainly lies 
én the plaintiffs to show that the transaction was 
éther than, appeared on the face of it and was really 
intended to cover a fraudulent motive, О Hariz0n- 
NISA v. JAWAHIR SINGH, 24 О, C. 874 
Lee Legitimacy—Acknowledgment, effect 


` of. 

A LP the Mubammadan Law an acknowledg- 
ment has’ only the effect of legitimation where 
either the fact of the marriage or its exact 
time with reference to the legitimacy of the child's 
birth is a matter of uncertainty. 

1 Where there is a clear finding that no marriage 
at all took place between the parents of a child 
the presumptitm ef legitimacy which results from 
acknowledgment cannot arise. L Aspun Aziz v. 
Anger BEGAM : .. 404 
- MinOrg-Guardian—Mother, right of— 

. Woman marrying stranger — Forfeiture of right, 

. Under Muhammadan І ащ the mother is the proper 
guardian af her infant boy, at any rate until the age 
of. seven, and the burden of proving that, in the parti. 
aular case, the Mother ig not entitled. to. be the 
guardian of her infant son lies'heavily on, anyone: who 
would assert it. „» . 

. Under the Muhammadan Law a woman who 
marries a stranger forfeits her right to the citstody 
of her child by a former marriage, $$ Bis: FATIMA 
v. BAxansmAH 15 8. L. Н-175 ,888 
Murder— Evidence, aósence of —Corpus de'ioti not 

established-— Qonviction, whether justified. 
In the gibf$nce of the corpus delicti, and of the 
pest evidepoe ns to the cause of death, a conyiction 





INDIAN CASES, 


-° for. murder would be unjustified ; the fact that the- 


*  . ^[1929 
Murder—concld. ге узы к жуй 


БА 
* 


accused has made it difficult to procure evidenca, 
cannot be accepted as a substitute for the evidence. 
A Jacannata Бтхан v, EMPEROR, 28-Cr: D, J. 278 





— Production of ornaments belonging: to deceased 
person—Presumption — Circumstantial evidence. ` 
The fact that shortly after a murder ‘a. person is 

found to be in possession of ornaments belonging 

to the murdered person, oreates а very "grave 
suspicion that he, was concerned in the murder. 

Where, however, the ornaments are not produced 
until nearly two months after the murder, during 
most of which period the accused was detained by 
the Police, and any one could have placed the 
ornaments where they were found, the suspicion .ig 
not nearly so strong. 7 

In ordér to justify an inference of guilt, the 
inculpatory facts must be incompatible with the 
innocence of the accused, and incapable of explana. 
tion upon any other reasonable hypothesis than 
that of his guilt. This is said to be the funda. 
mental rule, and to be emperimentum crucis, by 
which the relevancy and effect of circumstantial 
evidence should be estimated.. [,-Suxpar SINGH- v. 
EMPEROR, 23 Ов. Le J. 251 . 48 
Mutation, party consenting to, effect of — Appellate 

Court, whether bound to give findings on every plea 

in memorandum of appeal. 4 
. Where a person consents to land being mutated 
in favour of another, it is a clear indication of 
the relinquishment of his rights in it. . 

An Appellate Court is not bound to record a finding 
upon every plea entered in the memorandum of 
appeal unless it is urged before it, An appellant 
may takeeas many pleas as he likes, but a Court 
is bound to give a decision on those -pless only 


which are.urged and argued before it, bu RAJA v. 
SataBat, 3 L. L. J, 26 925 
Negligence—Collision—Suit - for damages— 


Weighing of conflicting evidence—Appellate Court, 

duty of. 

A Court of Appeal should, in order to reverse the 
decision of the Court below upon a -point where 
there is & conflict of testimony, nob merely entertain 
doubts whether the decision below is right but be 
convinced that it is wrong. | 

Although the parties to a cause are entitled, as 
well on questions of fact as on questions of law,’ to 
demand the decision of the Court of Appeal, and 
that Court cannot excuse itself from the task- of 
weighing conflicting evidence and drawing ‘its 
own inferences and conclusions, it should always 
bear in mind in deciding a point on which there is 
conflict of: oral testimony that it-has neither 
seen nor heard the witnesses.aud should conse- 
quently make due allowance in this respect. C 
Rzzs v. Youre, 26 С, W. N. 515; 340, L, J. 178 


A 745 
Negotiable lystruments Act (XXVI 
. Of 1831), s; 76—Hundi--Drawer and drawee 
same— Presentation nob necessary-—Damages. * 
Where the drawer and the drawee of в jundi ‘are 
the same, the provisions of section 76, clause-(d),, 
of the Negotiable Instruments Act,-render presenta. 
tion unnecessary and no question of damage arises. 
in such a case from yant of presentation. - A 
PACHEAURI Lan v, Mur Онамр, 20:4 L..J.-487 503 
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Notice—Knowledge—Constructive: notice—Notice Opium Act—concld. 

by titie papers in one transaction, whether notice 
in independent transaction. ‘Where the place in which an article isefound ia 
L'Phe conception. of:notice was introduced into law: опе to which several persons have equal right of 
and the rules concerning it were established from access, it cannot be said to be in the possession of 
considerations of policy and expediency based upon any one of them. Pat Кнозікам -MAHARAJ v. 
tha:common experience of. mankind. ®мрквов, 8 P. L. T. 132; 28 Ов, L. J. 264 328 


“Notice, even when, actual is поб necessarily X 
equivalent to knowiedge, биб. ће same effects must S. Ө (C), (B)—Authorised agent of 





le.attributed to it- which would naturally flow from licensee, right of, to possess opium—Register of: 
knowledge. А sales, mistake in—Agent, whether liable. - 
~ Whenever a party has obtained a full knowledge,: The authorised agent of a retail licansee of opium, 


although -not. in accordance with the rules which is entitled to possess opium to tho extent of his 
define the nature of notice. and regulate the mode license. 

of its being given and received there is no longer : Neither the rules, nor the terms of the license in 
any. need of-invoking the legal conception of notice, the Punjab. provide for any penaKy against an 
the rules concerning. it no longer apply, the very fact authorised agent in respect of any mistake in.the 
for which itis intended asa substitute has been register of accounts of sales of opium. L Dunt 
more. accurately accomplished in another manner. OHAND v. EMPEROR, 3 L. L.J. 49; 28 Ов. L, J. 337 
Мосе to a purchaser .by-his title papers in one: : 993 
transaction will- not be notice to him in an indepen- Oudh RentAct(XXllof 1886), s..108, 


dent subsequent transaction, in which the instrua- Gl. 15— Profits, suit for—Co-sharer need not be 

ments containing the’ recitals are not necessary to. full proprietor—Transjeree from  Hin&w widow- 
his: title but he is charged constructively -with- having life-estate, whether entitled to sue. 

notice, merely of that which affects the purchase -of -A co-sharer need not be a full proprietor to* 


the. «property in the, chain.of title of which the paper entitle him to file a anit against the Lambardar 
forms, a necessary link. Consequently, when one for his share of the profits. 

‘is. purchasing .& particular piece of real estate, and Therefore, в person to whom a Hindu widow: 
his title-deeds recite , a charge upon, or equitable has conveyed her rights for. her life has a power to 
interest in. another piece in favour of a third party, sue for the share of the profits to which.but for: 
such.regitals would not affect him with notice of such transfer the widow would have been entitled. 
such’ charge or interest in the event of his subse. О Tuaxur PRASAD BixGH v ADYA PRASAD Srxeu, 
quent purchase from the holder of the legal title to 24 0. 0. 899 z 


the other property. Partition, suit for — Plaintiff not entitled to sh 
If there isa mutual mistake in a.mortgage in the 5 p : Hiper a E 
description of property and the same mistake is I Def endans shete em ge па ahane partitioned, 
re-produced in the decree passed id a suit upon the xb to ae tae his out Ете Ее ot and 
mortgage, equity may go back tothe original trans. given to him and he is qua his claim to a pes ps 
action and re-form both the mortgage and the deoree partition in the position ofa plaintiff. 
the ated i t. conform to the intention of. . But where the plaintiff is- held to have по share 
` in the базе of a mortgage suit the lis mom does RA thè prop orty bof ght s Во ра peaches there. de Sid 
not terminate till the-security has been realised for pero шш бею О», зай шө: marim 
the -satisfaction of the judgment-debt. С Верх di быы vetu pu ts apples and tlio 
KRISHNA RAY v. JOGESHWAR Ray, 340. L. J. 256; 26 дагепйи 143-29 ir ы вак ө rer ое аце. 
QOW.N.86 - , 345 into and bata hen тм A part of the 
< property, that is sought tobe divide HOITHBAM 
Occupancy holding, non-transferable, sale MANGHANMAL v. LALCHAND, 15 S. L R. 195 808 


of, in emecution, of decree. I Е 
- Having regard: to the view taken by the Special claim [uero property—Manager, whether can 


Bench in the case of Chandra Binode Kundu v.’ 
) ws In the case of property deficated to an 1401: 
Ala: Buw- 58 Inp- Cas. 853; 81 О, L. J. 510; 24 0. W; М, the managers of the temple having to manage - 


SLA; 48 O. 184 (8 -В.', the principle enunciated in the landed 
А property in the interests of the temple 

pe fecu o ta еї vc "rige rd have an inherent right to claif& a partition under 

Ghowdhuri, ADORAR ЭЦ * I. J. 62; - W. he law, being the managers of the recorded co- 

N. 971; 42 O. 172, that a transfer of the whole or Sharer, А MUSTAJAB Юма о, THAKUR SRI LAKSHMI 

patt -ofan ocoupanoy holding is operative against y ARAIN ' * * 550 

the roiyat -where:it is made involuntarily and the 

raiyat- with- knowledge fails or omits to have the sale Partition Act, (IV.of*1893), s. 2-- 
3, . 





`  gét aside, can no longer be maintained. © AnspuL Partitions no for mal See, to—Auction order, 
SAMAD v. BASIRUDDIN 220 validity of. 
Official acts, -presumption as to, legality of. °16 is not necessary that there should be ‘formal: 


+ Official -acts are to-be- presumed to be legally objébtions by the parties as to the possibility of 
performed, and where the. jurisdiction ofan officer аг -satisfactory partition of the property before в 
«iš not qnestioned- in the-Trial Court, it must be Court puts it to auction according to the prin. 
piesurged ithat~he acted- within his: jurisdiction, ciples laid down jn section 2 of the Partition Act 
Pat BALGOBIND- -KUMARC v. ‘Bar BzHaRAI Lan and the auction order oggnot be upset in appeal 


Mivrar,- (18229. Par 114 47i оп the ground of the absence of” sich formal’ 
Oplum- -AcU(rofF- 18738), S. 9 (C)—Ezclu. objections L Ganaa Bay v. Soxgyra Raw. 
tgjud possessiom—Place used by several persons: > ^ Зі. L.J, 103e - 385 · 
ө А ө ° . e 
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Partnership—<Accounts, partial—Dissolution, 
In regard to suits by one partner against 
another for a partial account, the general rule as 
applied in India, is that if the account is sought 
in respect of a matter, which, though arising out 
of a partnership business, or connected with it 
does not involve the taking of general accounts, 
the Court will, as & rule, give the relief applied for. 
It willbe for the Court to determine under what 
circumstances it will be equitable to order a 
“partial account, haying regard to the rights of the 
parties under the contract. There is по rule of law 
now in foróe that & partial account can be ordered 
only under exceptional circumstances. 

. Where а partner withholds the profits of a con- 
cern.from a member of the firm, the partner 
excluded: from the profits may bring a suit for an 
account and for his share of the profits, and such a 
suit cannot be dismissed for the reason that the 
plaintiff does not claim a dissolution. L Fira or 
Rat Basapur НААЛ MAL-MELA RAM v, FIRM or KIRPA 
RaAx-Bni3 Lat, 2 L. 851 : 478 

- , dissolution, of-—Continuing partnership, suit 

for account—Limitation Act (IX of 1908), Sch. I, 
* Art. 106, applicability ни of business or 
- supply of capital, effect of. 

Article сй of the Limitation Act applies toa 
dissolved partnership, for limitation cannot apply as 
between partners so long as the partnership 

tinue, Е 
Оа section 258 ef. the Contract Act, partners 
may agree that on the death of any of them his 
nominee or legal representative shall be entitled to 
take his place. Whether in a particular case there 
tas or has not been such an agreement, may be 
proved by an express declaration to that effect or 
miiy be determined from the conduct of the parties. 

- Neither stoppage of business nor refusal of a 
partner to supply capital whenever the demand is 
made on him can be treated as dissolution of the 
firm, The question whether there has been abandon- 
ment by a partner is а matter of inference to be 
drawn from the facts of each case. © НАВАМОНАХ 
Роррав v. SUDARSAN Ponar, 25 О, W. N. 847 811 








borrowed by one partner—Rematning partners, 
“liability of —-Indorsce of pro-note, claim by, nature 
EA the oase of a partnership; which is*not an 
ordinary trading paftnership, there is, in the absence 
of evidence to the contrary, no implied authority 
in one partner to bind the others by executing 
negotiable instruments. : е 

Per Robinson, С. J.—There is a distinction between 
suits, based ona promissoryenote and those on the 
original® comsideration fôr the note. An indorsee 
can claim merely on,the notes, and cannot €all back 
on the. original loan. L В Yaunc Poo Mya v. 
Dawoop & Oo, 11 L. B. Б. 187 * 584 


j Regulation (УШ of 1819), 
"en. 10 Patai sale for arrears of rent —Notéce, 
contents of—Zemindar’s responsibility—Non-con- 
‘formity with requirements of Patni Regulation— 
"Sale, validity of. . 
Section 10 of the Patni Regulation contemplates 
a self-containede notice, Which comprises not only 
a apovificati of the arrears and notification that 
tio sale will *be held on the lst Jaisthg following if 
998, 
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Partnership not trading partuership— Money. 
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Patni Regulation—concld. 


the amount claimed be not paid before that date brt 
also a statement of the lots proposed.to be sold 
in the order in which the sale will be held. 

The notice to be stuck up in the Outchery of ће 
Collector, like the petition to him containing a 
specification of the arrears, mugt contain specification 
of the balances that may be. dae to the zemindar 
concerned from all the patnidars under him and 
& copy or extract of such part of the notice as may 
apply to an individual defaulter shall be sent by 
the zemindar 
Cutehery or at the principal town or village upon 
the land of the defaulter. ' H 

The zemindar is exclusively answerable for the 
observance of the forma prescribed in section 8, 
clause (2) of the Patni Regulation, · Dy Soe 

Strict conformity with the requirements of the 
Patni Regulation in respect of the contents and 
service of the notice mentioned in sections 8 and 10 
of the Regulation is essential to secure a valid 
putni sale. © BHUPENDRA NARAIN SINGH v, MADAR 
Bux, 34 C. L. J, 869 793 


Penal Code (Act XLV of 1860), 
SS. 96, 99, 100, 300, 302, 304, 326 


. 


—Lathi blow in a melee~Natural and probable. 


consequences—Fractwre of skull--Common intention 
—Guilt of all taking  parü—Actual consequences 


also probable and natural—Person retiring from: 


the assault after first blow—Intention—Guilt— 
Right of private defence—Defence of master—~Assault 
by Mahar tenant on Rajput Zemindar—Assault by 
followers of Zemindars whether under grave and 
sudden provocation. ° 


Having regard to the great frequency with which 
&lathi,used in & melee, lights on the head even 
though not specially aimed at it, and the still higher 
percentage of cases in which a blow on the head 
with a lathi results in the death of the victim from 
в fractured skull, it would be contradictory to вау 
that a person taking part in an assault with Гаа 
does intend бо break the victim's arm or leg ' but 
does not intend to break his skull, an injury which 
is undoubtedly sufficient in the ordinary course of 
nature to cause death, 

Every sane person of the age of discretion ія 
presumed to intend the natural and probable con. 
sequences of his own acts, ONG 

In deciding what are the natural and probable con- 
sequences of an act, it must be presumed that every 
actual consequence is в natural and probable 
consequence unless and until the contrary ig 
alfirmatively shown. 

If а man strikes another with a light stick and then 
retires from the assault Defore the general assault 
begins and the lathis of others begin their work he 


to be similarly published at the 


can be said to have taken no part in the common ' 


intention of others, Š 


Under section 100 and section 96 of the Indian . 


Penal Code an accifsed cannot be considered to 
have committed any offence, even in intentionally 
Killing a person, while acting in his right of private 
defence if he has kept within the limits presgribed 
by section 99 of the Code, +. e, if the agsault could 
not be prevented by anything short of killing. 

If some persons were acting in the exercise of 
their right to defend tiir master eagainst what 


Vel. LXVI] 
Penal Code-—contd. 


was certainly.a murderous assault, and, with such 
care and attention as was humanly possible at the 
moment and in the ciroumstances, believing that 
they could not ‘protect their master from that 
assault otherwise than by’ striking the deceased 
with lathis, even at the imminent risk of hitting 
him and cracking his skull, their acts amply 
satisfy the conditions required to bring them 
within. the.terms of jhe second Exception to the 
definition of murder in section 800 of the Indian 
Penal Code, : . 

-An assault by a Mahar tenant оп a Rajput 
Zemindar, even if it had not been likely to result іп 
anything worse than grievous hurt, would undoubted. 
ly give very grave provocation to the Zemindar’s 
followers, quite sufficient to deprive ordinary men 
of” their self-control and if they suddenly and 
immediately assault the tenant it must be held that 
they acted while they were still under the full 
influence of the passion engendered by the pro- 
vocation, М Jairan Kunst v. EMPEROR, 28 Ox. L. J. 
818 i 665 
~ 835, 97, 149, 325-Right of private 

defence of property—Right exceeded—Uniawful 

assembly—Grievous hurt, . 

Accused, six in number, ‘caused grievous hurt to 
а porson,: while acting in the exercise of the right 





-of private defence of property. It was found that 


they had exceeded that right: 
Held,.(1) that it could not be held that all the’ 


“acoused constituted an unlawful assembly ; 


,(2) that the only person who could be convicted 
was the one who actually caused the grievous hurt. 
L Анмар v, Имрон, 26 P. W., В. 1019; 28 Ов, Le 
7,249; 1 L. L. J, 246 H : 185 


• 

== 8S. 109, 379, 381—Theft, abetment 

` "ofm Abetment, what constitutes, ° 
‚ To'süstain a conviction of abetment of theft, it 
jst be shown that the accused was engaged. in a 
conspiracy with the principal ‘offender for com- 
mitting the theft, the mere fact that he was stand- 
ing by the principal offender is not sufficient, Pat 
Govinn Maxton v, EMPEROR, 3 P.L. T, 127; 28 Or. 
L. J. 270 334 


eu 





з. 147 — Riot —Unlawful assembly— Leader 
of gang, Liability of. А 
A conviction under section 147 of the Penal 
Code of the leader of a gang whose common object. 
is to assault passers-by, is not illegal,- В SUJATALLI 
ә. Ewxrznon, 24 Box. L, К. 110; 28 OR. L. 92 


— S. 174—Failure to attend in obedience 
to order of public servant—Order by Cantonment 
Magistrate requiring agent of bungalow to attend 
before him, whether offence. 

Petitioner, who was thg agent of a bungalow in 

a Cantonment, was, by & verbal order, required by 





‘the Oantonment Magistrate to attend his office in 


connection with the acquisition of bungalows for 
military purposes, Petitioner failed ‘to obey this 
order and was convicted undep section 174 of the 
Penal Code : NN. 

Held, that there was nothing to show that the 
order was one which tho ' Magistrate issued in his 
oapacity as.a Magistrate, or which he was legally 
empowered. to issue or whieh ihe petitioner was 

Ld 
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legally bound to obey, and that, therefore, the peti. 

tioner could not be convicted of an offence under 

secbion.174 of the Penal Code. L Ram Онахр v. 

EMPEROR, 28 Ox, L. J. 280 5 

" SS. 193, 423—Fabricating false 
document—Sale-deed containing false recital of 
marriage enecuted — Offence — “ Fraudulently," 
meaning of—Deprivation of  property— Deception 
and injury. 

Acoused executed а sale-deed in favour of а 
woman alleging that she was married to him on a 
partioular date and transferring to her certain land 
in lieu of dower. In fact, no marriage took place 
between the acoused and the woman who was the 
wife of another person : е ; 

Held, that the only possible inference was that ho 
was acting in furtherance of his desire to secure 
the person of the woman, and his intention was to use: 
this dooument and false statements therein in 
judicial proceedings to mislead the Judge and that, 
therefore, he was guilty of an-offence of fabricating 
false evidence under section 198, Indian Penal Code, 

Held, algo, that the accused had a further intention, 
io cause injury to the woman and her trse husband 
and tosupporb his false claim to that status and 
that, therefore, he was also guilty under section 428, ° 
Indian Penal Code. 

The words “fraud,” “fraudulently” and “to defrand” 
in section 428, Indian Penal Code, are not confined, 
to connote deprivation of property and the deception 
of the person so deprived, Itis not essential that 
the person deceived or to be deceived and the person. 
injured or intended to be injured should be one and’ 
the same. С Lecan REMEMBRANOER v. Ані DAL 
MANDAT, 48 O, 911 9 
S. 225 B— Resistance to execution of Civil 

Court warrant, . 

It is not necessary that a Bailiff exeouting a Civi 
Court warrant should in the first instance show the 
warrant, Itis sufficient that he should apprise the 
person to be arrested of the contents of the warrant 
and show it if desired and resistance to execution 
is not justified merely because the Bailiff fails to 
show the warrant in the first instance, © SUPERIN- 
TRNDENT & REMEMBRANCER OF LEGAL AFFAIRS v, 
Banopa Kanta, 25 С. W. N. 816 
S. 228—Contempt—Inault to Court —Inten- 
tion—Prosecution, duty of. | 

Acoused was on his trial for riot, mischief by 
fre andeattempt to murder, and, when opening hia 
defence, put in a written statement complaining 
that he was being tried by a prejudiced Judge, 
when asked to withdraw this latter expression, he 
declined to do so, whereupon, the Magistrate pro. 
ceeded against him summarily under section 228 of 
the Penal Code, and congicted him thereunder: 

Held, that accused was guilty of, thee offence 
charged, because his intention clearly was to offer 
an insult to the Court, е . 

In:all effences in the Penal Code where the 
intention is an essentia! ingfedient of the offence, 
that intention must be strictly made out by the: 
progecution. This rule applies to the offence under 
section 228 and it is also theeduty of the Court of: 
Appeal to decide if the intention is, proved. B 
VENKATRAO HAJERAO v, EMPEROR, 24 Bom, І, Е, 386; 
28 Ов, І, J. 326 à ` 821 

ө 
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dimen SS, 390, 392—Robbery—Sentence of fine 
` only <illegal—Imprisonment — essential — Whipping, 
when should. be inflicted—Whipping Act (IV of 

1969), g. 4. 2 4 
: "Where а charge under section 300 of the Penal 
Gode is proved against an accused person, & sentence 
of fine only, which may or may. not be accom- 
panied with & sentence of whipping,: is illegal, 
as under section 392 of that Code a. sentencé of 
imprisonment is'esseritial and ought to be imposed. 
' Althotigh in ‘such a саве whipping‘ may also be 
inflicted, yet under tlie Whipping Act, as amended, 
a-séntence of whipping should be ‘imposed only 
where there is a certain amount of aggravation 
‘in the commision of the original offence; where 
the ‘dégree of injury is extremely slight, the penalty 
of whipping should not be added to the sentence 
of imprisonment, A BADRI PRASAD v, EMPEROR, 20 
A, L. 7.888; 28 Ов. L:.J..274; 4 U. P. L. В. (42 18 





=° Sa 425. — Mischief, ingredients of. | 
'"fhe principal ingredient of an offence under 
Sébbion 425 of the Репа! Code is that there must 
be'an intention to cause wrongful loss or damage to 
ethe' public or to any’ person, that is to say, the 
inischief must be done to the property belonging 
to another. . If a person wishing to eject a tres- 
passer sets fire to his, own house, he cannot be. 
said’ to -cause wrongful loss to апу person or to 
the public, and, therefore, cannot be convicted of 
din’ offénce under section 426. Pat Bax KRISHNA 
бткен v, Eniperor, 8 P. L, T. 835; 23 Ов. L. t m 


= "$8. 445, 457—“Fastened,” meaning: of 
. Entry merely by pushing shutters—Nature of 





offence. E : 
“The word “fastened,” as used in section 445 of 
the Penal Oode, implies something:more than being 
closed such as chaining the shutters or tying 
them with a rope or bolting. them or locking the 
door. -An entry-of an acoused into а house by: 
merely pushing in shutters of the door does not 
constitute the offence of house-breaking, .as it 
доев · поё соме under any of the-six clauses of 
section 445 of the Penal Code, but constitutes an 
offence of louse-trespass under section 457 with 
intent to commit an offence. М Lepea v, EMPEROR, 
28°Ок; L, J. 218-7 oe 422 

— Sa 4647 —Moeney.order—Affsing — false 
- signature and secegving money—Offence—Sentence—. 

‘High Üourt, when will interfere. . 
. Н. xvemitted,a sum of money by money-order to 
B,-in-order thst the goney be.paid to P. in liqui. 
dation of a debt:due to him, When the money-. 
order -artived, P. representeg to`the postman that, 
А; 68.5. agdinduced him to accept A's signature 
as “the. signature of ‚В. and by that action, got the, 
money. B, was uci informed of what had taken; 





lacet weed К г LES ec d 
P Held, that P. and, 4% werb guilty of-an offence” 
punishable under section 467 of the Penal Code - 
vita of forging а valuable security, 4, e. the шону 
order receipt. `- : 


1% 1.79 " $ 

СА High бош% will not interfereqwith а sentence 

of-imprisonment, unless it can:be shown that it-has. 

een imposed without any regard to the facts of 
. 


i 
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the casó, or the nature of the offence,’ or-is во ‘out 
of proportion to the facts proved: that-no Judge would 
reasonably imposeit. Б Joarpas Basu v, EMPEROR; 
24 Bow. L. В. 99: 23 On. І, J. 264 ` 328 
S. 500 —— Defámation—-Boycott resolution 
for good reasons. Cs eg . ` e 

For.a number of persons to meet and resolve not 
to associate with a person for good‘ reasons is nob 
defamation nor does the sending а copy: of: the 
resolution to the person in question make ‘it defa- 
mation. It would be а different matter if a copy of. 
the resolution is published. L B‘Ncea On Tat v, 
EMPEROR, 28 Cr. L. J. 242. .80 


Plaint, misdescription of property in—Amendinent, 
effect of} —Cause of action, whether affected. ee 
Where by mistake the plaint in a suit'for' redeiip- 

tion wrongly describes the property as being: situats 

ed in опе village, whereas it is redlly situated іх 

&notner, the Court should, on an application: "being, 

made, allow the plaint’ to` be amended, ‘as such 

amendment would in no way alter the plaintiff's, 
cause of action which was the non-payment of the 
mortgagé-money, and the mere fact of a misdescrip- 
tion of the-property, would -not alter that cause of 
action. А BHAGIRATHI SHUKUL v. CHANDRA HARIHAR 

PATAx,20 A::L. J. 169 Ў 20 

Pleadings—Omission to state how proceedings 
terminated, effect. of. © 
Where the plaintin an action for damagdés-for 

illegal attachment fails to setforth how the -pro- 

ceedings terminated, the: Cours may allow it-to-be 
amended by setting forth the necessary.partioulars, 

The termination of proceedings in- plaintiff's 
favour is essential to sustain an action only where 

a distinct termination in favour of:one party, 

or other is possible anfi not. where the proceed. 

ings cannot end by their nature in са judicial 
disposal, ав? where money is paid to avert -the 

process and settlement reported to Court, М 

Тозврн NicHOLAS v. BIVARAMA AIYAR, 15, L. W, 4437 

$0 M. L. T. 269; (1922, M. W, N, 242; 45 M AT 








whether should be allowed io" succeed; on basis 
. customary — right —Remand on.issue- not raised iw 
pleadings—Cvwvil Procedure’ Code (Act V of 1908), 
. 0. ХІЛ, "95. ,  . |... a! 
When ә plaintiff comes into Court on a specifis 
allegation of prescriptive right, and that csse ig 
completely’ met by the defendant and the "Trial 
Court, whióh comes to the conclusion that the óvi? 
dence of presoriptivo user was.in .a large measure 
unreliable, he cannot in appeal set up'a new, саве of 
customary right, nor would the Appellate Сот: be 
justified in entertaining that case, and in remitting 
it.for. re-hearing on an issue not raised in-the 
pleadings ог even suggested in the Trial Court, С 
ЧОРА KRISHNA Sin v, ABDUL BANAD CHaUDHURI; 
34 0. L. J. 319 ; ., 649 
< Suit-based on- breach- of agreement—Breach, 
c &pecified, in plaint ngt proved— Decree, whether can, 
be granted on ground that pleadings amount. ta 
breath. ` E OEO AR А: UE, 
-No doubt in exceptional: cases a -Court can take, 
cognisance of -events since the. institution.-gf the, 
suit where the adoption -of such a conrse tends- te, 


Plaintiff setting up prescriptive Pe 
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, Pleadings- concld, 


shorten litigation, bub where a suitis based orn & 
breach of an agreement and the plaintiff fails to 
prove that breach-he cannot demand a decree on 
‘the ground that something which has been alleged 
‘by the defendant in his pleadings or statement 
' &niounts toa breach of .the agreement which gives 
him & cause of action. 
Plaintiff alleged that he was owner of a half 
‘share in a certain village, defendant being ‘the 
owner of the other half, and that he had given 
‘defendant а !/6th share in the, village out of the half 
‘owned by himself under an agreement, whereby the 
defendant undertook to pay the malba and cther 
miscellaneous expenses for the whole village. The 
'ageeement went oni to provide that, “if any of the 
contracting parties or their descendants break the 
‘contract the parties would kave to revert to their 
‘original half and half share in the village land." 
+ «The plaintiff now’ sued to recover the l/6th share 
on the ground that defendant had for some years 
‘ceased to pay the dues which he had undertaken 
ito pay. The defendant pleaded that the agreement 
was invalid, and inthe alternative that no breach 
‘of it had taken place. It was held that the plaintiff 
‘had failed to prove breach of the agreement, In 
second appeal the plaintiff contended that the defend- 
ant's plea that the agreement was invalid amount- 
-edto a breach of the contract and that he Was 
' entitled to a decree on the basis of that breach : 
+ Held, (1) that the plaintiff was not entitied to à 
decree on the basis of something which had ocourred 
-aiter the suit was filed and which would not neces- 
‘sarily have occurred in eny case : . 
(2) that if the plaintiff desired to take advantage 
ofthe alleged breach of agreemon® Le could only 
n doso by means of afresh suit. f. ABDULLA SHAH 
! v, MUHAMMAD бнан,4 10, Р. В 1.) 42 616 


Police Act (V of 1861), s. 29—Overstay- 
ing leave by Police Officer— Reasonable cause. 
, A Police constable after the expiry of the period 
"of his leave applied for an extension of his leave 
‚ оп which he was asked to submit a medical certifi- 
,oate. He represented that ho was not ill bub was 
, detuined to settle hia affairs in n Bank, He was 
. then called upon t» join his appointment, and went 
, back. He was, thereafter, convicted under sec- 
tion 29 of the Police Act for overstaying his leave : 
Held, that, in the circumstances of the case, the 
~ petitioner did not fail without reasorable cause to 
_ report himself to duty on the expiration of his leave 
and that the conviction was not sustainable G 
. JAGADISH, CTLANDRA Boss v. Emperor, 25 C. W. N. 
. 493; 23 CR. L J. 22/ 67 
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he alleges. If it is proved that he his title, and ha 
obtained possession under that title, the general 
presumption of law is that possession goes with 
title, and unless the defendant shows that he haa 
been in possession adversely to the plaintiff for 
more than twelve years, the plaintiff would be 
entitled to.a decree. В МАНАМАРВАНЕВ IsRAUIM- 
SAHEB v. TILOKCHAND ABHEERCHAND MARWADSWE4 
‘Bom. L. В 373 : 764 


Possessory title -Oustey of person in posses- 
sion by person with no better title or with equal title 
—Right of person dispossessed to be restored to 

. possession. s 
A person in posgession of property even without 

a title thereto if dispossessed by another with no 

etter right is entitled to get back possession оп 

the strength of his possessory title. If: the person 
who is dispossessed has an equal title with the 
person dispossessing the Oourts should give them 
joint possession М Axır Sani v. MUHAMMAD ALI 
Анмар Sant, 15 1. W. 430 237 


Practice—Order relating to dismissal оў suit in 
default of payment—Order, construction of. 
In asuit the following order was passed “Ad. 
-journed till 18 June; Hs, .200 as condition precedent 


‘to be paid before Ist June, If the money is not 


‘paid by the lat Junexthe suit will be dismissed 
with costs” The money was nob раѓа by the Ist 
June. Ona question arising asto what was the 
'éffeót of the order: 

Held, that inasmach as the order did not contain 


‘the Words, “In default the anit will stand dismissed,” 


the ‘smit was not dead and a further order was 


- necessary by the Court before it was dead and that 


it was open to the Court, if the circumstances 


- appeared to the Court to justify such an order, to 


further extend the time for making the payment. 
C SEWRATAN v, Kristo Monan Sgaw, 48 p 992 
ВІ 
Pre-emption – Suit based оп custom—Custom 
not proved — Appeal— Plaintiff entitled to succeed en 
basis of cont: avt. —Remand— Procedure, 
Where a suit for pre-emption filed on the basis 
of custom fails for wait of proof of custom and an 
Appellate Court considers that the case might 


` guecfed on the basis of contrgot, it should not 


record a finding to the effec? that the contract of 
pre-emption stood proved as between the parties, 
but should remand, the case to the firs& Court for 


' trial with: permission to th@ plaintiff to amend фе” 
: plaint basing his claim on ground of contract. A 


© Ваѕрко Rat v, Јнлекво, RAL 20 A, L, J. 48. 


| Possession of land, suit for—Trees, removal ' 


* af, ancillary prayer for—Limitation Act (1X of 
' 1908), Soh. I, Art, 142. 


; A suit for possession of land coupled with an - 


^ ancillary prayer for the removal of the trees planted 
. on itis governed by Ar:icle 142, Schedule І to the 
» Limitation Aot, О Guarur Kuan v Prac NagiYa v, 
(09 0. L 2.17 ' 739 
1 under tiile, continuity of—Presumplion— 
Е Bjectment, suit ‘for—Pluintiff, duty of —Adverse 
Possession. 
^ ‘na suit for ejectment, it is for the plaintiff to 
¢:proye.posseasion priar to the disposzessign which 
^ 





" 


Bat, 20 572 
Vendee absociated with ond having inferior 
rights to pre-empto: — Indivigible transaction, 

If a purehasen having an equal right of pre. 





+ emptiow associates with „himself, in a transaction 


that eis indivisible,a person "with rights inferior to 
thoze of the pre-emptor, he is not entitled to resist 
the claim of such pre-emptor to enforce his righta 
even as to his own share of the purchase, 

Where the purchase-money for æ sale is paid by 
the various vendees ina lump sum without speci- 
fying the amounts paig by thee various vendeos, 


' the transaction must be regarded@as indivisible, 


though the shares to be taken by* the varus 
yendees Шу have heen-specified in the- deed, 


'gub-seotion З of section !3 of the Presidency Towns 


e 


Tose” 
Pre-emption—concld, 


' (Persons, whÓ, by clothing their transaction in &' 
particular form, have induced a pre-emptor to come 
forward and claim pre-emption in respect of the 
transaction as a whole, cannot be allowed to turn 
round thereafter and claim to show that their real 
jntention was something quite different from that 
expressed in the sale-deed. L Үлков Кнач v. 
Kean 466 
-— Vendor out of possession Legal proceedings 
necessary —Sate, nature of — Question of fact. 

It is not correct #o say that no sale can be the 
subject of pre-emption where legal proceedings are 
necessary to obtain possession of the property. 

. "Where a sale-deed definitely purports to sell, not 
a shareina law suit, but a share ina property to 
which he definitely and clearly states his title, the 
gale is subject to pre-emption, even though it is 
effected for the purpose of raising funds to recover 
the-property by litigation. 

. The question whether a sale is a genuine sale or a 
‘mere sale ofa share in а law suitis опе to be deter- 
mnified on the facts of the case. О GasapHaR 
Prasad v. MANRAKHAN, 8 O. L J.403, 4 U. P. І. R, 
(J. б.) 41 : 684 





‘Presidency Towns Insolvency Act 


СШ of 1909), ss. 13 (3, 118, (1)— 
Onvission to serve notice, if formal defect .or 
érregülarity— Waiver—Burden of proof. . 
, The omission to serve the: notice contemplated by 


Insolvency Act is not a formal defect or irregularit 


‘within the meaning of section 118 of the Act, — . ` 
‘An order of adjudication should not be made to 


the prejudice of an alleged insolvent till notice of 
thé institution of the proceedings has been served 
орі, . 

„ The burden lies проп the creditor to establish that 
thg insolvent has waived the defect.caused by the 


omission to serve the initial notice prescribed by ' 


section 18. © NarHMAL v. GONESHMULL JIVANMULL, 
85 C. L J. 849 : . 86 
> S. 36—Insolvency—Order for discovery — 
(Wilful disobedience, consequence of. 
‘An order for discovery made under section 36 of 
the Presidency Towns Insolvency Act may, if 
disobeyed, involve the person concerned in grave 
ednsequences. , Wjlful disobedience of such af order 
may be followed y “on order of commitment for 
contempt of Court, In view of such possibilities 
the Court should act with great caution and afford 
all possible facilities o the person concerned to 
satisfy tho Court that, at the time of the order, the 
things yhoze. discovery was demanded, were 
either not in %xistence or were not under his control. 
C Svuxaran KARNĄSI v, OFFICIAL Assl@xEE OF 
OhncurTA;34 С. UL, 1.354 > 0 90 
ы S. 36 (l)—ápplicatin for examination 
, of witness—Proceditie—Person aggrieved, remedy of. 
Applications under section 86 (1) of the Presi- 
dency Towns Insolvency -Acb for the examinafion 
of persons thereunder are intended to be made 
eis parte under the rules of the Calcutta High Court, 
and rule 30 of those rules is applicable t5 such 
applicat ions, атый not roleg 17 and ix, 
‚ Where айу person is aggrieved by an ex parte 
@rder for the examination of a witness by the 








Registrar in Insolvency, and there are*rrounds which . 
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- CALCUTTA, 25 О. W. N. 750; 48 О, 1089 


"БАВАТ SuNDARI DERYÀ, B4 C. L. J. 457 


„7 discharge of 


° [1982 
Presidency Towns Insolvency Act: 


—conold. 


justify &n application £o the Court, the proper course ' 
is to move the Court to set aside suoh order. 
SukHLAL  KARNANI v. OFFICIAL nc ri 
Probate and Administration Act: 

(V of 1881), ss. 50, 76, 82, 92— 

General grant of Probate, operation of — Judgment 

in rem, if can be collaterally attacked —Several: 

ewecutors, powers of, when can be ewercised by some, . 

A general grant of Probate must be deemed to 
continue in force until the Probate or Letters of 
Administration shall have been re-oalled or revoked 
by the Court of Probate оп опе or other of the 
grounds enumerated in section 60 of the Probate 
and Administration Act. 

Where a judgment operates as a judgment in rem 
(as the decision. of a Probate Court does under 
section 4l of the Evidence Act’, itis nob subject to 
collateral attadk; while it remains in force, it is 
conclusive not Only on the persons who are parties 
tò the judgment but upon all persons and‘ all 
‘Oourts. 

2 Where there are several executors, the powers of 
Bl. ray, in the, absence ‘of any direction to the 
-contrary in the Will, be exercised by any of them 
who.^has proved the Will. С HzxaxeINI DEBI v. 
882 
78 —Administration bond-—Death or 
surety—Power of Court to call for fresh 





sureties. 

There is no provision in the Probate and Adminis. 
tration Act as to what is toebe done and what the 
Court can. do in the event of the death of a surety or 
in the event of a surety desiring to be relieved of 
the burden which hé has undertaken. Section 78 
of the Aot, however, ought not to be read as ^ 
meaning that the District Judge can once and once 
only direct a bond with sureties to be given and 
that after that has been done he becomes then and 
there functus ófficio, and that he has no power in 
the event of-a surety dying or being discharged ` 


' to call upon the administrator to furnish another ` 


surety. The Court of Probate is competent to 
require a new bond or additional security where ‘ 
the interest of the estats requires it, and especially ` 
where some new situation arises, such us the 
unexpected break down of one or both sureties. — 
L Buaewan Devi о, Вакка Man, 2 P. W. R. 1092 
= 367 · 
Procedure —Party to suit removed from record— 
Party prejudiced by order—Appeal. : 
A suit against the Agentof a Railway Company 4 
for recovery of :compensatign for short delivery of ' 
goods was dismissed with costs by the Subordinate 
Judge on the, ground that the agent could not be 
sued as such The District Judge on appen! also 
held, that the suit conld not be maintained 
against the Agent bat on the petition of the plaint. 
iffs ordered the Railvay Company to be made a. 
party defendant in place of the Agent andi remand- 
éd the case for trial de novo The order of the 
District Judge deprived the Agent of the* costs 
allowed by the First Court and did not-award him 
costs in tke |»wer Appellate Court : re le 
Heid, thatas the Agent had been prejndiced by 
the order of the District fudge, he was competent 
* 


ect 
or” 
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to question its propriety by way of appeal even 
though: he was nof competent to question the 
propriety of the order in sofar asit directed the 
“Company as such to be made a'party. С AGENT, 
В, N. W. Ry. Co., v, JAGANNATH ÁGARWALLa, 84 O. 
L. J, 415 . 903 
Promissory-note-—Barred debt— Liability. 
When а promissory-note is executed in respect of 
transactions which have gone on for some years, 
and the items consists of advgnces which would be 
barred and of subsequent dealings, the settle- 
ment cannot be impeached as to the items which, 
but for the settlement, would be barred, so long as 
there is no fraud or mistake. М Rama PATTER v. 
ViswanaTHa PATTER, 41 M. L. J. 567; 15 L. W. 180; 
(1922) M. W. N. 27; 20 M. L.-T. 209; 45 M. 845 
155 
whether valid— 





, written assignment of, 

Assignee, right of. 

A written assignment of a promissory-note is 
valid, and under the general Jaw, apart from the 
Transfer of Froperty Aot, suok assignment gives 
fo the assignee aright of suit upon the note. L B 
Parawan v. B. Kanu, 11 L, BoR. 174 501 


Provincial Insolvency Act (Ш of 
1907), applicability of, to proceedings under Agra 
Tenancy Act (11 of 1601). 

The provisions of the Provincial Insolvency Act 
do not apply so as to govern ог affect the rights 
of a land-holder against his tenant enforceable by 
means of any suit or proceeding under the Agra 
Tenancy Act, nor do they bara proceeding in 
execution of a decree before a Revenue Court 
against a tenant whoesubsequent tothe decree is 
adjudicated an insolvert. И 

А. landlord obtained decrees for errears of rent 
against his tenant: the tenant was subeequently 
adjudicated an insolvent: the «landlord thereafter, 
with the leave of the Insolvency’ Court, brought the 
present suit challenging the validity of certain 
transfers by his judgment-debtor, the tenant; 

Held, that the suit was not maintainable and 
that the proper remedy of the landlord was, in the 
first place, to take out execution of his decrees in 
the Revenue Court as against any property which 
he alleged to be the property of his judgment-debtor, 
and, that if he met with any resistance, the 
question was one for the decision of the Execution 
Court, in respect of which either party aggrieved 
had a right to seek a determination by means of a 
regular suit. А PansaTI v. Sayam RIKE, 20 A. L. J. 
147; 44 A, 266 214 


Frovincial Insolvency Act (V of 
- 1920), S. 4 Receiver —Sale of property in 
possession of third fersons—Questione of title— 
- Insolvency Court, power of, to decide—Decision, 
final. 

When & Receiver has reason to believe that 
property inthe possession of third persons i$ the 
property of the insolvent? he may treat it as 
Buch and attach it or put it up for sale. When 
the person who allege’ that the property is his 
and aot the insolvent's objects and wishes to assert 
his “title, he may appeal to the Insolvency Court 
against the ‘act of the Receiver, but he is not 
Gbliged to do so although -itis the- most effective 

+ 


. 
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remedy, at any rate the most expeditions means 
of preventing a sale. He may, if he likes, sue the 
Receiver as a trespasser, 

Where an Insolvency Court decides a question 
of title its decision im final and binding between 
the person asserting ib and the insolvent’s estate 


* but the Court should not decide such a question 


without hearing the claimant on the merits. A 

Misri Lat v. KANHAYA LAL SHARMA 93 

— —— SS. 7, 27 (1) апа 53—Petitift™ by 
creditor for adjudication and cancellation of 
transfers — Order cancelling  sules by insolvent, 
legality of. ‹ 

On a petition under section 7 of the Provincial 
Insolvency Act, 1920, for adjudiwation in insolvency, 
it is not competent to the Court by the same order 
adjudicating the debtor an insolvent to order cancel- 
lation of sales made by the insolvent immediately 
prior to tbe application. It is for the Receiver to tako 
action for the cancellation of the alienations undor 
section 58 of the Act and not forthe Court to do во 
on а petition for adjudication. М Gento Aprrikeppr 
v GONTU HINNA APPIREDDI 14 L. W, 639; 41 М.Ч. 
J. 606; (1921) M. W. N..816; 45 M. 189 271 


Provincial Small Cause Courts Act 
: (IX of 1887), Ss. 25—Civil Procedure Code 

(Act V of 1903), О. IX, т, 8—Dismissal of suit for 

default— Revision. . © 

It is entirely within the discretion of the Judge 
deciding a case to wait for the appearance of the 
plaintiff's Pleader but if he does not do so and 
dismisses the case in default, & High Court will 
not interfere with his discretion. S KHEMCHAND 
DARYANOMAL v. MENGHOMAL CHUHARMAL, 15 8. 1, Е. 
172 789 





S. 25—Revision—High Court, when can 
interfere. 6 . e 
Under section 25 of the Provincial Small Cause 
Courts Act it is not open to a High Court to 
interfere except where some clear error of law 
and injustice resulting therefrom are apparent: It 
cannot interfere merely because, upon the evidence 
before the lower Court, it would have cometo a 
different finding. © RapbHowan  KESHOWDAS «4. 
HorowAL KEsuMaL, 15 S.L К. 193 489 
S. 32, Cl. 2—Suit filed as regular suit.— 
Judge given extended powers of Small Cause Court 
, Butt cannot be tried as Small Cause Court suit. 
Where the powers of a Munftif vested with Small 
Cause Court powers up to Rs. 100 are extended up 
to Hs. 250, he cannot thereafter try a suit for the 
recovery of money over Rs #100 but below Rs. 260, 
filed asa regular suit before the date of the exten- 
sion of his power, ae a Small Cause Court япь “A 
CHUNNI LAL v. GOKUL, 20 А. L. J. 2570 © 816 


© S. 33—Swit triedeon Original Side and 
decree, confirmed in  appeal—Revision by High 
Court, е 
Witere a Small Cause Court suit ів tried on tha 
Qriginal Side and decreed and on appeal the decree 
is confirmed no equity ariges in the defendant's 
favour to have the appellate decree set aside in revision 
by a High Court and getthe case re-tried in a less 
formal manner ns a Small Cause: Court suit. М 
BHUVANAPALLI BUBBAYA V, RAJA e0F VENCATAGIRI, 
14 L., W. 349, 42 M. L. J, ng ^C BU 
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- Sch, II, Art. 8- Suit jor interest on 

mortgage-money, cognisance of. 

A shop was mortgaged to the plaintiffs with 
possession and the mortgagee agreed to pay & 
cartain sum yearly ав the munaja (profits) of the 
mortgagé-money, and in case of default this sum was 
to carry interest.  Flaintiffs sued to recover в 
sum less than Rs. 609 as the munaja for three years 
ад егез thereon in the: Court of a Munsif with 
Second Class. powers: М 

Held, that the suit was one for interest on the 
morigage-money and was one triable by a Court of 
Small Causes and thet, théréfore; no second appeal 
Jay in the case. L BarpuMAN OHAND v, Saxon MN 


- Art. 3l — Suit for mesne 
profits, whether cognizable by Small, Gause Court— 
Second appeal, competency of. 

. A suit to recover mesne profits is excluded from 
tho jurisdiction of а Small Cause Court, and a second 
appeal lies frove a decision in such sujt, even though 
the value of the. subject-matter із less than Ra. #00, 
U B Млтхо Тох E v. Nauso Sawe Tua, 4 U.B В. 
(1921) 83 , 368 


Punjab Courts Act (VI of 1918), 
S. 41 (3)— Appeal, second Question of burden of 
proof involviny question -of custom —Corttficate, 
necessity of. - ids 
A second appeal on the question of the burden 

ef proof, when that question involves a question 

of custom, cannot be entertained without the heces- 
gary. certificate under the, Punjab Courts Act. 

ka Міркні v, PUNNI, 8 1. 8:8 |. 492 


Punjab Limitation (Ancestral Land 
Altenation) Act (1 of 1900), Sch. I, 
Art. 2. See Limitation. Аст, 1908, Scg. I, 
Ав? 140 x. I 

Punjab Tenancy Agt (XVI of 18387’, 
S. 59—Successicn to occupancy tenancy, how 
governed. ' 
Succession to an occupancy tenancy is governed 

not by Customary Jaw but by the provisions of 

section 69 of the Tenancy Act, and unless a 

plaintiff can prove that the land was occupied by tle 

corümon ancestor, he has no locus standi to contest 
an alienation by the widow of an occupancy tenant, 

‘because he is not her beir and is in no ketter position 

than any stranger, even though he may ‘be a collate. 

ral of her deceased husband; so far aghe is concerned, 
the. consent or otherwise of the landlords is 
* immaterial. L Тоті v. Martra, 3 P. L, J.59 919 

Purda-nashin accused—Personal attendance 
till congictign, whether, cdh be excused. See 
CRIMINAL PROCEDURE CODE, 6, 253 - 33 

Railways Act eX of 1890), ss. 42 
(2), 4 (1) (0), 109— Reservation of compart- 
ment for a class, legality of—Reservittion of 
compartment, method" of— Person entering compart- 
ment not-reserved for him — Offence. . - 
А Railway Company has the right to regulate ifs 

own traffic in its own way,and is competent to 

reserve accommodation for а passenger or class of 
passengers, and sueh reservation is not ferbidden 
by section 42 (2)eof the Railways Асі ав being an, 
undue or 
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particular description of traffic; section 109° of the. 
Act contemplates such reservation for possible end 
actual passengers.. 

The Traffic Working Orders of a Railway Com- 
pany required that the reservation of a compart- 
ment cf a Railway carriage for a class shonld be 
* effected by affixing to both sides of the compart- 
ment, a printed .,card, signed or mitialled by the 
Station Master, in a space provided for the purpose ; 
notwithstandirg these orders, the reservation cf a, 
compartment of a Third Class Bailway Carriage 
was effected by affixing to the compartment, under 
the orders of the Station Master, two slips of 
paper bearing the words "Reserved for Europeans 
and Anglo-Indians", and initialled by the Ticket 
Examiner, and the question was whether the 
reservation was in contravention of the rules of 
the Railway, so.as to render immune from pro. 
secution any person not of the class for whom the 
compartment was reserved who entered the com- 
partment: M 

Held, that the reservation was notin contraven- 
tion of the rules of the Railway, and any person 
entering such · compartment who was not of the 
class for which it had been reserved, and refusing 
to-leave it when requested to do so, rendered him: 
self liable to prosecution under section 109 of: the 
Railways Act.. MI In re Komaran, (1923) M. W. N. 
84; 15 L, W. 207; 30 M, L. T. 184; 42 M. D, J. 2); 
28 On. І, J. 206; 46 М. 215 520 


ss..63, 93, 108, 109—Overcrowding. 
in trains~Passengers, right, of—Pulling Alarm 
signal — Reasonable and sufficient cause, . ' 


Accused, a passenger by R&ilway train, complained: 
to the Station ‘Staff thatthe compartment in which 
he was travellifg.. contained more than the maxi. 


mum number of passengers allowed by the rules 





made under section 63 of the Railways Aot, but, 


iis complaint was unheeded: after the train left 
‘the station, he felt a sensation of suffocation and 
pulled the communicating chain and stopped the 
train, in order to complain to the guard. He was 
convicted under sect/on 108 of the Act for having; 
without reasonable and sufficient cause, pulled the 
communicating chain and so stopped the train; 

Held, that, no hard and fast rule could be laid 
down as ta what would constitute rensovable and 
sufficient cause,that each case depended upon its own’ 
circumstances, and that under the ciruumstances of 
the present case the accused was justified in pulling 
the communicating chain and- stopping the train 
inasmuch as he had the right to have the comparti 
ment vacated so as to, reduce the number- of 
passengera therein to the prescribed limit. Pat 
Ismwan Dasg. EMPEROR, (1822) Рат. 63; 3 P. L. Т. 
195; дә Ов L, Ј, 257 321 


S. 77—Notice to Agent, necessity of— 
Corgerpondence with Divisional Trafic Manager—, 
Implied notice to Agent, f 
A notice unđer section 77 of the Railways Act, 

having regard to section :40 .of the same Act, should 

be given, in the, case of State Railways managed by 

a Company, to the Government or to the Agent of 

tke Company or the Manager of the Government and 





e 
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a 


unxPasonable preference in favour of a any correspondence with, or notice to, the Divisiogal, 
. . -* 
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Traffic Manager of such Railway ‘cannot amount in 
law to в moticé on the Agent of the Company. A 
Firem ВАМ. SaHALOHHIDDA Lat v. East INDIAN 
Rariway Qompany, 20 А. 1. J. 664 578, 


Registration Act (XVI -of 1908), 
S. 17 (2) (WiI)—Partition—Award—List of 
properties allotted to co-parceners— Registration. 
Lists’of properties awarded by arbitrators to the 

different members of a joint Hindu family on parti- 

tion form part ofthe award, and- the mere fact that 
they are signed by the parties themselves does not 
make them compulsorily registrable. L Rania BAM 

v. Dux: CHAND 118 

S. 82, offence unde: — Fraudulent or 
dishonest. intention, whether essential—Sanction to 
prosecute, whether necessary—lIdentifying witness, , 
statement by, nature of-—Penalty, when incurred. 

A frandüleni or dishonest intention is not essential 
for an offence under section 82 of the Registration 
Aot, nor is sanction necessary to prosecute for such 
an offence р 





А witness who purports to identify the execu- ` 


tant'of a document before з Registering Officer 
must be in а position to depose without the pos- 
sibility of error to the identity of the person he 
is identifying. Merely identifying a person as so- 
and-so,on the strength of having been told that he 
was so-and-so by some. other person and with no 
actual knewledge of the facts, would make the 
witness liable to the penalties of section 82 of the 
Registration Act М NinkANTH Rao SADAFUL v. 
EMPEROR, 23 Св L, J. 208 527 


Rennell's in ар, evidentiary value of— 
_ Presumption of Pt Suy ctonseg i meanee Act 
` (LoffleTa), s. 88. 2s 
Whátover else may have been the purpose of the 

preparation of Hennell's map, that purpose inaluded 

the délinéation of roads and waterways and so it may. 
be used: ‘to, ascertain the position of a river shown 
therein," 

Although ‘Rennell’s map was nob contemporaneous. 


with the Permanent Settlement, it having been made ` 


some 22 yeurs or so before the "Decennial Settlement 
on which the: Permanent Settlement proceeded, it. 
may ‘be, used, on the presumption of continnity, as 
evidence of a state of things at the time of the 
Permanent Settlement, 

The presumption of continuity is one which- 
varies with the circumstances of each case and is 
applicable to things which are continuous in their, 
nature. If they are that, then the Court may 
presume that they continue in the state in which 
they were last known, in the absence of evidence 
to the contrary. ' 

Where Rennell’s map is referred to as evidence 
there is a presumption of its accuracy under section 
83 of the Evidence Act in respect of such шег 
as to which it is admissible in evidence С 
SxcRETARY OF STATE FOR INDIA v. ANNADA Monan’ 
Roy, 240, L. J. 205 


Res judicata—Civil Procedurg Code (Act V of" 


1908), s., 11, Hap. IV, application of —Execution 
application held time-barred —Subsequent application’ 
oh basis ofeacknouvledgment whether maintainable. 
A decree holder applied ‘for execution in 1919. 
The application ‘was rejected as time-barred, He' 
e 
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applied again in 1920 relying on an acknowledgment, 
made in his favour in 1918, The Court rejected, the. 
application saying thatas his previous e И 
was held to be barred by time, the point was тез. 
judicata. On appeal:— 

Held, !1) that the only ground on which the p Í 
cation 'conld be barred as тез judicata would be that 
the applicant ought to have raised .the issue of' 
acknowledgment in his previous application. This 
was an extent to which the doctrine of res'judicata"' 
could nob be extended: ; 

(2! thatin the earlier application there was no 
adjudication that the execution of the. deoree was.» 
barred but only that the application was not shown ` 
to be within time; 

13) that, therefore, the application was main. 
tainable, B RAMCHANDRA VENKATESH SHOJAPUR v, 
SüntNIvAs KRISHNA, 24 Bow. L R. 97; 46 B. 40 


Ц 





Decree of Revenue Court—Agra Tenancy ' 
Act (П of 1901), ss. 58, 199—Bjectment suit—* 
Question of proprietary title referred to Civil Court — 
Question already, determined by Revenue Court — 
Jurisdiction of Civil Court. 9. ^ 
The decision of a веуепце Court does not operate : 

as res judicata in a civil suit unless the case comes: 

within the purview of sections 199 „to 201 of the ' 

Agra Tenancy Act, 

Therefore, іп matters outside the purview of those 
sections, when з decree of a Revenue Oourt `ів' 
pleaded as bar to a civil suit, there is no question - 
of resjudicaia, but simply whether the point 
before the Civil Court has been decided by a Rent. 
Court under its exclusive jurisdiction in such w 
manner as prevents the Civil Court having juris- 
diction to decide it and if it is nob .so decided it ів 
not open to a Civil Court to refuse to determine ther 
point, s 

The defendant sued plaintiff for declaration that, 
he was the proprietor of the plot in question and: 
that the latter was his tenant. The plaintiff asserted: 
his own proprietary title. The suit was decreed.: 
Subsequently the defendant sued to eject the plainte 
iff. The plaintiff again asserted proprietary tibla,- 
and was referred to а Civil Court under section 199. 
ofthe Agra Tenancy Act. He brought this suit: 
accordingly but ths Civil Court considering it barred 
of the Civil: 
Procedure Code refused to entertain it: 

Held, that fhe issue as to the question of proprie. - 
tary title was not res judicata, and that*®it was nob: 
open to the Civil Court to refuse to determine >it, 
A Sarasiit Man v. Ram KAaRLAWAN Mat, 4 U. P.L. 
В. (А.) 90 А 7 


Sale .of property—Suit to redeem on ground 
that sale in reality a ortgage—Second | suit, to, 
recover under contract of re-sale. 

I. sold certrin properiy io Р. and continued in 
possession as p tenant. Subsequently, D, өхөошөй, 
in P's favour a satekhat to sell the property to him 
at any time Within twelve years for ‘a stated sum, t.. 
broughtea suit claiming to redeem the property 
on the ground that the sale by him was a mortgage, 
but the snit was dismissed. Before expiry of 
twelve years he brought the present suit to* recover 
the property ow payment of the sum жоме ia, 
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the satekhat, and it was contended that that ques- 
tiop was res judicata : 

Held, that. the two suits were mutually incon- 
sistent, and that the present suit was not barred as 
res judicata, Я B Dora KHETAJI Vanivatpar v. BALYA 
Kanoo Ратет, 24 Box. L. В. 236 815 


Riwaj-leams entry in, value of. 

‘Statements in the riwaj-i-am when “ӧрровей to 
general custom can carry . very little weight unless 
supported by instances.” L MaxoHaR.v. NANBHI, 
2.1.866 .. ‘ 3 


‘Sale, agreement for—Purchase-maney, payment of — 
Vendee în possesston—GSale-deed not executed —8uit 
by vendor for possession -—Agreement, whether valid 
"defence, . K 
D. agrbed to sell certain property to M. which 

at the time was in M.'s possession, M, paid the pur- 

chase-money in full and continued in possession, 
but no sale-deod was executed, and the time for 
filing a suit to get a sale-deed executed had expired.. 

In asuit by D. to recover possession of the property : 
-Held, that M. was entitled to continue in possession, 

and f plead, asa valid defence to the suit, the 

agreement tosell.. В Укекгтезн Юаморав Моказиї, 

v. MALLAPPA BHIMAPPA OHIKKALKI, 24 Bom. L. R. 


243 868 
Agreement to sell. . + 

‚ А sale may be effected in lieu of the amount to 
be spent ina particular litigation, for, although the 
amount is unascertained, it is certainly capable of 
being ascertained, О ВївнкзнАв DAYAL v. Har Ваз 
Kvar, 8 O. L. J. 346 622 
—  QÜonsideration partly fictitious — Consideration 
- „actually paid not inadequate —Sale, validity of. 

Ina suit by reversioners to set aside a sale for 
want of consideration, the lower Court found that 
although the price ostensibly received by the vendor 
was Rs. 700, the sum actually paid was Rs, 595 and 
that there was a fictitious entry in the sale-deed 
about-the payment of Rs. 105. Thereupon it passed 
a decree that thé-sale would affect the rights of 
reversioners to the extent of Rs. 695 опу. On 
appeal by the vendees it was found that the land in 
question, at the date of the sale, was not worth more 
than Rs, 695 :— 

: Held, that as the sale would have been un. 
objectionable if the sum of Rs. -+105 were left out of 
account altogether, the vendee should not be 
penalized merely because there wasa fictitious entry 
in the.sale feed. L Gautam MUHAMMAD v. MuHAM- 
MAD Suan, 3 L. L. J. 8 898 

. Sea Customs Act. (VIII of 1878), 

S. 182—Adjydication of confiscation and penalties 

—Procedure. . 

Although the Sea Cugtoms Act contains по pro- 
‘visions pith regard to the adjudication of confisca- 
tien and penalties which can be made by the Cus. 
toms Officers ufider section 182, those officers are 
Bound to proceed according to general principles, 
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manner. В Manapev GANESH JAMSANDEKAR . 
SECRETARY оғ Stare FOR INDIA, 24 Bom. L'R 245 


: . 872 
Sonthal Parganas Settlement 
‘Regulation (ill of 1872); s8. 5, б— 
Sonthal Parganas Settlement (Amendment) Regu- 
lation (III of 1918), amending s. ‘5-——Amendment, 
effect of Sonthal Payganas—Settlement +Jurisdic- 
‘tion —Interest—Limitation Act (IX ‘of-1908),: 8s. 2, 
14—Defendant, meaning of—Suit against 'Mitak- 
-shara family —New born son impleated—Defendant, 
new, whether introduced —Hindu Law —Antecedent 
‘debt, doctrine of —-Applicability as against col. 
` laterals. 


The effect of the amendment of section B of 
Sonthal Parganas Settlement Regulation LII nf 1872 
by Sonthal Parganas Settlement (Amendment) Re. 
gulation ILI of 1998, isto exclude the jurisdiction of 
the Civil Courts to try cases relating to land in 
the Sonthal Pargauas only during such period as that 
land should be under settlement, the period being 
reckoned from the time when the land is notified as 
being under settlement tothe time when the settle. 
meut is notified as completed. р 

The operation of section 6 of Sonthal Parginas 
Settlement Begulation III of 1872, unlike section 5, 
is nob limited to the time during which a ` settle. 
ment is going on, nor is the section ‘confined to 
the Courts locally’ situated in the Sonthal Par- 
ganas. All Courts wherever situated who have 
jurisdiction to décide cases within the Sonthal Par. 
ganas, when exercising this jurisdiction, must 
observe’ the two rules relating to usury contained 
in that section and refuse to devres-an amount 
of total interest in excess of the ‘original debt 
or loan, that ів бо вау, in no oasevcan. interest 
be decreed in excess of the amount: actually 
advanced, after orediting interest, if any, already 
«paid. . 

" Every person who acquires an interest by 
devolution or othérwise in the subject-matter of 
litigation previously vested in another which’ 
renders him liable to ba impleaded as a defendant 
derives his liability to be sued from that person 
within the meaning of section 2 of the Limitation 
Act. . 

In the case of a new born son ina Mitakshara family, 
the person or persons through whom, for the purposes 
of section 2 ofthe Limitation Act, he derives the: 
liability to be impleaded as a. defendant, are the 
members of the family in whom the -property whioh 
the son acquires by birth- was previously vested. 


A suit to enforce a mortgage against cartain 
members of a joint Hindu family was dismissed 
for want of jurisdiction The plaintif sued again 
іп thg proper Court also joining as deféndants 
persons who had in the meantime been born in 
the family and sought to exclude the period during 
which he had been prosecuting the previous suit from 


which are not necdssarily legal principles, for the ethe operation of limitation under section 14 of 


purpose of arriving at a conclusion when such 
inquiries are “instituted The officers are not bound 
Жо act, however, uecording'to the provisions of the 
Civil or Criminal Procedure Code, as if the matter 
were a proceeding iu a Court of law. It is sufficient 


that they "Should deg! in & careful and judicial 
> 
е. * 3 
? «6 * 
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the Limitaticn Abt. The defendants objected that 
the section was nob applicable as the defendants in 
the two suits were not the same :—  , . 
Held, that the section was applicable,as under 
section 2 of the Limitation Act no new defend. 
ant was introduced: е 
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The doctrine of antecedent debt applies where tke 
debt ia one inourred in substance and in reality 
antecedently, whether or not the debtso incurred 
was secured bya charge on the family property. 

Although the doctrine of antecedent debt applies 
only as against the sọna apd grandsons of the 
debtor and does not apply so as to permit of a 
valid charge on the property where the interests 
of collaterals ara involved, nevertheless where ‘all 
the adult members of^a family are themselves the 
debtors and the only other persons interested are 
their. minor sons and ‘grandsons, the doctrine is 
Clearly applicable. Pat Hari Prasad SINGHA v. 
SoURENDBA MOHAN BINHA 


Specific Rellef Act (I of 1877), SS. З, 

4; 55 —'Obligation," meaning of—Injunction to 

restrain cutting of sacred tree— Prevention of breach 
of merely moral or religious obligation. 


The first defendant having obtained а decree 
against the second defendant for the removal of a 
nim tree which had penetrated its roots into the 
adjoining wall of the house of the former, the 
plaintiffs instituted the present suit for perma- 
nent injunction to restrain the execution of. the 
decree on the allegation that the tree was a 
sacred one, and that its removal would be.an 
invasion of their religion and would offend their 
religions sentiments : 

Held, that the ‘injunction could not be 
_granted as the refusal to grant the perpetual 
injunction would not. lead to the breach of an 
obligation, that is, оЁ:а' duty «pforceable by law 
which'the plaintiff: could compel the defendants 
to perform, within the meaning of section §4 of 
the Specific Relief Act, 

The word ‘obligation,’ in section 54 of the Specific 
Relief Act may be taken to bea tie or bond which 
constrains a person to do or suffzr something, it 
implies a right in another person to which it is 
correlated, and it restricts the freedom of the 
obligee with referencó to definite acts and for- 
bearances, but in order that it may be enforced by a 
Court it must be в lokal obligation, ani not merely 
moral, social or religious, :{ Bavpes MUKERJEE 
v. KALACHAND MALLIK, 84 О, L, J. 315 36 


S. S31l-—Suit for rectification of written 
instrument — Plaintif, what to prove — Mutual 
mislake-—Mistake in mortgage-deed reproduced in 
decree passed on mortgage—Court, power of, to 
rectify decree. 


Courts of Equity do not rectify contracts, they 
may- and do rectify instruments purporting to 
have ;been made in pursuante of the terms of 
contracts , ў 

A plaintiff who seeks the assistance of a Court 
under section 31 of the Specific Relief Act for the 
rectification of a written instrument must olearly 
prove that there was a prior complete agreement 
which according to the common intention was em- 
bodied in writing, but by reason of mistake in framing 
tke writing this did not express or give effect to 
the agreement, it beigg immaterial by whom the 
actual owersight or error was made which caused the 
.empression to he wrong. 
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It may or may not be that à mutual mistake 
of the agents of the parties is always necessarily 
a mistake of the parties, but undoubtedly thiseis 
the case where the error is committed. bya 
writer who acted as common agent of both parties 
in drafting the instrument. C Bern Krisuya Ray 
о. JogusHwak Ray, 84 О, І, J. 256; 26 О, W, N. 96 

345 
S. 42—Religious endowment—Alienation 
, by mahant—Swit by chela to challenge alienation— 

Burden of proof--Minor, whether can be appointed 

chela—Appointment during lifetime of predecessor. 

in-title of Mahant making appointment; validity of. 

The chela of a mahant who has a contingent right 
to succeed to the office of makant on the death of 
the present holder of the office can take ‘steps to 
protect the endowed property against any acts of 
waste committed by the present holder of the office 
or against any threatened sale in execution of s 
decree not legally enforceable against the endow. 
ment. 

Jn cases of mortgages granted over tha 
security of endowed property by the тарі 
thereof, it lies upon the mortgagee or ‘those. 
claiming through him to prove that the debt was s 
necessary expense of the institution itself, 

It is not uncommon in the case of celibate 
ascetics that в minor is taken as a disciple in 
order that he might succeed to the office, of mahant 
after the death of the then mahant. — . 

The appointment of a disciple is not made illegal 
by the fact that at the time of such appointment the 
predeocessur-in-title of the Mahant making the appoint. 
ment was alive and іп office. О Bisnunata 
Buartaiv Har SARUR?, 8 О. L. J. 895 41 


Stamp Act (П of 1899)—Unsigned instru. 
ments, valàe of. С 
Unsigned Burmese instruments made since the 
lst July 1899 when the Stamp .Act of 1809' came 
into force, cannot be treated as executed for the 
purposes of the Stamp Law. U B Mauna. Po Din 
v, Maune Po М№укіх, 4 U. B. R. (1921) 80 360 


=, 12—8tamp, cancellation of, criterion for 
determining—Parallel lines across stamp, whether 
effective cancellation. 

The criterion for determining whether.an adhesive 
stamp has been effectually cancelled within the 
meaning of s8ction 12 of the Stamp Act is, whe- 
ther the ordinary conscientious msn “vould, on 
seeiug the stamp, come to the conclusion that it 
has already been bronght into use The drawing 
of two parallel lines across an adhgsive.stamp ex 
tending beyond its edges is an effectual cancellation 
of the stamp within the meaning of the section. 
S Pessumat v. GAGANMAL, 16 8 "L B84 è e5 
— 8. 35 —Unstamged. document lost —Penalty 

— Secondary evidence — Admission ‘of Gocument. 

Section 36 of the Stamp Act prohibits the ad. 
mission in evidence of any umstgmped document 
but it does not cover the case of a copy of a 
document. т 

Where primary evidénce of the contents of a 
document is inadmissible, secondary evidence of 
that primary eyidence can be in no better position, 

Plaintitfs sued to recover mgney from. defendant 
on an unstamped bond executed in thei®bapi, The 

е 
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Stamp Act—concld. Я -Transfer—concld., 
аһ waa presented in Court with the plaint anda that the seller had, at the date of the agreement, 
copy of the bahi entry. The copy was compared ‘any better title to the property than at the time 
by the Clerk of the Court with the bahi entry and of the suit М Meyyapra Cn&TTI v. MEYYAPPAN 
-;was certified by. him to be а true copy. Servar, (1921) M: W. М. 698 .722 
.. The plaintiffs then carried off their bahi which 
shortly after was stolen as they alleged. Defendants Transfer of Property Act (IV of 
‘alleged that the bahi entry was a forgery and that 1882), scope of. , 
- «being unstamped it was inadmissible in evidence: The Transfer of Property Act does not purport -to 
Held, that. there was no legal authority for consolidate the law relating io mortgages ins India, 
admitting the copy of the bahi entry as secondary it merely deüines and amends certain parts of the 
evidence on payment of duty and penalty at а law, A Монах Lan v. PREMRAS,4 U, P, L.B (AQ 
„time when the original was not before the Court, 78 618 
inasmugh as the proviso to section 3» of the RENE ER 
-Stamp Act did not apply to a copy of an unstamped S. 52—Lis pendens, applicability of. | See 








Civin, Procepurs Cope, О, XXXIV, к t 8.631 
, document. ы 
A olekk cannot admit a document in evidenco, S. 52—Lis pondens—Consent-decree, if 
„that isa task reserved for the Court. L Rania ` falls within scope of rule—'‘Contentrous « suit,” 
ıı BAKHSH v. MOHAMMAD AYOB 153 


meaning of —Suit originally contentious, if ceases to 
* Succession (Property Protection) be contentious, because itis compromised. 
~ Act (XIX of 1841)—Disputes as to succession A consent-decree falla within the scope of the 


of large estates— Remedy. rule of lis pendens enunciated ia section 62 of the 
' The Succession (Property Protection! Aot, XIX of Transfer of Property Aot. ats А 
1841, has а larger scope than section 145 of the One acquiring interest pendente Lite in a proceed- 


‘Criminal Procedure Code and is a more appropriate ing which is lis pendens is bound by the decree 
‘remedy in cases involving disputes as to succession , without regard to its form, or whether it is erroneous, 
in large estates involving breaches of the peace, and it is immaterial’ that the relief’ granted in the 
-Pat Biso Вам v. ExPrROR, 23 Ов. L. J. 236 76 suit is the resalt of agreement or compromise, 


“Suit, delay in filing—Presumption. except where it is the result o* fraud or collusion 
^ Proorastinátion is the usual habit of litigants, and ^ between the parties. - MN 
in & case where tbe parties are olosely related In order to determine whether a suit is conten. 


‘sera must be constant talk and hope of settlement tious within the meaning of section 62 of the Trans- 
't with the interference of relations or neighbours, fer of Propeity Act, the Court has to consider 
"who. would ;like to get credit if not money by whetherit is contentious in its origin and nature, 
‘egking sides. These аге all circumstances which The expression ' dontentious sait" must be held to be 
would lead to delay in filing a suit, so that in such used in contradistinction to a collusive suit in which 
..& casa по inference ав to the weakness of the there із по contest, | | AN 
plaintiff’s claim con be drawn fron? the faot that If asuit ig not collusive, it cannot be maintained 
‘the suit is brought just within the period of thit, though originally contentious, it ceases to be 
Jimitation. О Usamsauma v. AMJAD Husarx,8 О. contentious because it is compromised by the act 
oL. J. 628; 8 U. P. L. R, (J. C.) 88 448 of thie parties. T > КИН 
i А " eoree 1з nonebnsiess а ocreo ав сеппе y 
‘Survey тар; whether to be preferred to Thak „the Code of Civil Procedure, because it is based on 
Where is no inflexible rule that а Survey map must? COMPTOMIS® and the legal effects of the decree 
hüve.preference overa ‘Ihakmap, The Thakand the contemplated 2t onor hi ee зен г Du 
Survey maps should, as в rule, agroe, where they $ 'qooreo whore the suit has been fought to the end 
differ, the one that more nearly agrees with the 1001 ұ; Выдват Вамахоза Das v. Sanat KANINI DASI, 
Aandmarks is the one which should bo followed. $50. W.N 801 40, L i а E N j 
‘here is no general or detinite rflle making it Seg ee xcd 
ánoumbenf upen the Court to follow either the one 





S. 5 1— Mortgage of immoveable property — 


or the other, the Court may, if it considers the Thak | Sale—Reyistered instrument necessary—Negutiable 

auap more reliable, follow that in preference to the tnstrument—Indorsee for value —Debt secured by 

Burvey map. e 2 А deposit of title-deeds — Security, whether enforceable, 
Where the Thak proceedings and the decision of a A mortgage of immoveable property is immove- 


diapute took place in the presence of the predecessors ‘able property undenthe Transfer of Property Act, 
otethe parties to а *suit, that map must b» treated -irrewpoctive of the form of the mo:tgage, and а 
‚ав valuable evidence in the sui» between the transfer. of the ownership of such a right falis 
guccessors -of the persops who were present. G under section 54 of that Act and oan be effected only 
.MaHaRAJA оғ CoocH-BEHAR v. Млнечрва HANJAN by means of a registered instrument. Consequent- 
Баг-Снлорнокь 3f О. L J, 465 st 943° ly, an indorsee for value of a Negotiable Instru- 
‘Transfer pendente lite —Decree, ejectment against ment, the &notnt of ‘which has been secared by а 
- transferor—Transfer pursuant to prior agreement, - mortgage by deposit, of title-deeds, cannos claim to 
` validity ofe ° P enforce the mortgage, in the absonce ofa registered 
A transfer pendente lite,even though made їп · instrument conveying the mortgago rights 60 him. 
“pursuance of a registered agreement to soll executed AYI Егомігі : uerry v BALAKRISHNA M UDALIAR, 
сргіог+о suit, is inopgrative against the holder of a 41 М. L. J, 297; 141, -W, 879; (1921) M. &V. N. 774; 
zdecreegn Sjectment, where there is nothing to show — 41 М, 965 ПУБ ‚ 468 
° > » 
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S. 54." Price? what бш. 

: The term."price" іп section боё the Transfer of 
Property Act is used to denote clsideration in the 
shape of money, or what’ is в equivalent. О 
BisuesuHaR DAYAL v, ПАВ Ras bar, 8 О.І. 5 22 


S. 55 (1) (@), (2)'Property sold free 
, from encumbrance—Encumbrice enisting—Pur- 
chaser, when deemed to be, compelled to pay 
encumbrances—Purchaser, righ f, to refund, 

" Where a sale-deed contains n express declara- 

tion that the property is sold fregrom encumbrances 

the vendor by reason of seotià 46 (1) (g) sub- 
section (2) of the ‘Transfer of[Property Aot із 
deemed to contract. with the bola that. he has - 





power to transfer the property s«sold and that the 
property is free from burdens. 1 

A purchaser of a property is demed to be compelled 

to pay off mortgagees who have btained decrees for 
sale of the property purohased bjhim, even though & 
sale is not immediately threutend. 

“Where a vendor of immovdble property "binds 
himself to deliver the’ propertyfre from encumbrances , 
but the purchaser hag to pay eif'ér for redemption of, 
the mortgages existing on the poperty purchased by 
him at the date of such purchasyor for purchase of 
the property on "sales under s fh mortgages or to 
prevent.sales he is entitled to grefund of all, monies 
so paid by him. P у NATHU!KHAN v, BURTONATH 
Sines, 20 A. L, J. 801; 42 M, 2. J. 444; 26 C. W. М, 
514; 35 ©, L. 7. 417 24 Bow, D. В. 571; 16 L/W. 635: 
(1922). M, W:'N:828 ^ : ‘107 


S. 55 (6) (b) —“Oherge, 5 
‚ B2, plicability to involintary sales—' 
meaning of. 





when created— 
“Court,” 
* ғ 


Section 52 of the Ürnnafer of Property Act applies x 


equally to voluntary and involuitary transfers. 

"The, Courb to which the coxoluding portion of 
section 52 of the Transfer of Property: Act 
refers is the. Court in which the suit or pro- 
ceeding mentioned earlier in the section is being 
actively pursued and that Court only when, it is, 
engaged in that suit or proceeding. 

A charge. to which a buyer is: entitled under г 
seotions65 (6). (5) of the’ Transfer of Property Act 
сап be secured by him under a deoreé declaring that 
he is so entitled, Jt does not come into existence’ at 
the time ‘of the agreement to sell or acceptance of 
the price. M AMOLAKSAO v. МАЙІРАТВАО' 

—SS.. 58, 59, 100—Document making ` 
property liable for debt without transfer of interest 
—Qhargé .. or mortgáge—Evidenze Act (I of 1872), 
se, 69, 71, whether applicable to charges— Document 
creating charge on immovegble property, suit om ` 
Coritract.to indemnify—Contractin writing тей етей 
—Limitation—Limitation Act (1X of 1808), Sch. I, 
Arts. 88, 116, 132. 

А: document: ‘which j gives ‘imméveable property as, 
seourity for the satisfaction ofya "debt, without 
transferring anyintereat-in the property, merely 
constitutes a chargo on the property, and is not a 
mortgage. 

The spegial provisions of thë Transfer of “Property 
Act, relating “to ‘theattestation of" ‘mortgages, and 
pf the Hwidence Act, relating to the method -of : 
proof of mortgages, are-not-gpplicable to charges. 

. 


” 
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A suit to enforce a payment of money under а 
document which creates a charge on ‘immovable 
property is governed by Article 182 of. Schedule I 
to the Limitation Act even though the document 
is a contract to indemnify, or a contract in writing 
registered such as would ordinarily «be! governed 
by Articles 86 and: 116 respectively. М RawasAMI 
IYENGAR v. KuPPUsAMI Ivar, 14 L, W.99; (1921) M. 
W. N. 472 " 554 


S. 59—Attestation—Standing by without 
signing as attesting witness, whether sufficient, 
To satisfy.the ‘requirements of sectio 50 of the 
Transfer of Property Act, the witnesses must sign 





their names after seeing the actual execution of, 


the deed. Standing by and seeing the executant 
write something on thedeed, withoüt ‘signing as 
attesting witness to the exsoutant’s signataré, is 
not sufficient, 
Po Мут, 11 L. B, R, 148 589 


S. 59—Mortgage for less than Rs. 100— 
Deed, registration of—Deed unregistered —Bedbndary 
evidence, admissibility of. 

If a mortgage is effected by means of a document, 
it requires registration under -section 59 of the 





Transfer of Property Act although the sum secured . 


is less than Ва. ;100, but where the document is not 
registered, secondary evidence of its, contents is 
admissible, but oral evidence of its terms as it has 
been reduced to writing is not evidence of its 
contents, U B Maune Po Din v. Maung Po Мүк, 
4 U. B. R. (1921) 80 36 
SS. 60, 98—Anomalous diode 

Mortgage for term —Redemption——Right io redeem 

in certain event emcluded by contract, effect of— 

Statute, interpretation of. 

An anomalous mortgage enabling a mortgageo, 
after a lapse of time and in the absence of re- 
demption, to enter and take the rents in satisfac. 
tion of the interest will be perfectly valid if it 
does notalso hinder an existing right to redeem. 
A provision hindering such an existing right is invalid 
and cannot be given effect to, 

A mortgage for a term provided that, if the 
debt was not ve-paid at the end of the term, the 
mortgagee would be entitled to enter into possession 
of the mortgaged property and continue in such ров. 
session for ®nother period during which the .right 
ofthe mortgagor to ‘redeem was@exdiuded. The 
debt not having been paid at the end of the term, 
the mortgigoe instituted вњ suit for possession, 
The mortgagor resisted the suit, wa all the Courts 
unsuccessfully and _then brought в suit for re. 





demption : 
‘Held, that the NEN "had, under section 69 of' 


the Transfereof Property Act, a statutory right to 
redeem atthe end of the term, even if the mort- 

gage was oneein which by section 98 the rights of 
thé parties „теге to be determitfedeby the contract 
between them. 

The Provisions of one section of dn Act cannot be 
used to defeat those of an other finless, іб is impos- 
sible to effect reconciliation between them, 
MoHAMMAD нев KHAN v. Ваза Sure Sw, 


Mar DAYAL, 
30 M. `L. Т. 220; 9 O. L.J. 81; 42 M, 


J. 684, 25 


‚0.0.8; 20 A. LJ. 476; 35 0. 197, 468; 28 Bos І, R. 
* 853 


695; 45 А, 185; (1922) M, W, N. 978 


PC. 


LB Quan Онкке ‘Gwan w. Maune · 
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deteymining tenancy on grownd of forfeiture, inade- 
quate, whether valid—Lease—Compensation— Time 
for removal of superstructure— Equity —Disc) etion of 
Court. , 


‘A notice by a landlord to his tenant unequivocally 
expressing the intention to determine the lease on 
the ground of forfeiture though inadequate under 
section 106 of the Act, is & sufficient compliance 
with section 111 of the Transfer of Property Act. 

Whether section 108 (h) of the Transfer of 
Property А is exhaustive or merely enabling 
the Court has a discretion, in a proper case, 
to allow reasonable time to the tenant even 
after the, expiry of the tenancy, to remove his 
superstructure on the land where the terms of the 
lease do not provide for payment of compensation 
to,the tenant, М THacHaRAKAvIL MANAVIKKARAVAN 
THIRUMALAPAD БАЈАН AWERGAL v, Noor MAHOMED 
Sart, 41 M. L, J, 265; 14 L. W. 308; (1921) M. W. М, 
677 е 48 





S. [23—Gift by Hindu—Delivery 
possession, whether necessary, 


of 





Among Hindus it is not necessary according to 
section 128 of the Transfer of Property Aot that a 
deed of gift should be accompanied by delivery of 
possession. A, Dust SINGH t, BANSIDHAR 480 


Trial by §ury—Charge—Misdirection—Discre- 


ancies and contradictions in evidence, howto be , 


dealt with in charge —Duty of Judge. 


In determining whether there has been mis. 
direction to a jury, the charge must be judged as a 
whole, and. it must be seen whether the case for 
both sides has been fairly put, so that the jury 
understood what they had to decide and come to 
& right decision. i 

In dealing with discrepancies and contradictions 
inthe statements of prosecution witnesses in his 
charge, the Judge' should draw attention to the 
үү. more essential items, and the strongest argument: 
‘advanced by the defence; merely referring the jury 

to:the speech of the: Pleader for the defence is not 

sufficient. C HAr! OHARAN Das v, EMPEROR, R4 О, 

L. J. 612; 23 On. L. J. 342 


———--- Charges of rioting and, murdere—Deceased 
already suffering from infirmity—Charge to jury—' 
Duty of Judge—Misdirection, 

Where in a trial by jury upon charges of rioting 
armed with deadly, weapons and murder, it appears 
that the person whose death was caused was 
suffering ‘from a disease, which accelerated his 
death, ang the injuries described in the medical 
evidence were in themselves not appegently suffi. 
cient to cause immediate death, it is the duty of 
the Judge in his charge to thb jury, to «place these 

‚ facts before them, ang to ask them whether they 


are satisfied that the accused, when attacking the . 


deceased, knew-or had reason to believe tht the 
injuries. odused were likely to cause death and 
whether it could.be.inferred that death was intend- 
ed to be chused, An omission on the part of the 


Judge to do this, amounts to a misdiréction to the. 


ury.' C Arfepp: CHofxrDAR v, EMPEROR, 34 0. D... 


j 
„2. 516; 23,08 11.84 1000" 
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Trust, constructs of—OCharitable trusts, creation 
of—Ezecutory trus, doctrine of, whether applicgble, 

A written agreennt between two persons stated, 
"Bs. ?00 with balaie of interest which has been 
allotted for dades) charity shall be allotted for 
that charity and alhatmasanam executed,” and 
again, “the sum shl not remain with both of us 
but we shall abide } the advice of mediators and 
conduct the charii.’ In es suit to enforce the 
agreement as & trust ` 

Held, that no trustvas created yet and that thera 
was nothing more tin an agreement between the 
parties to allot the money by a proper deed of 
trust to be executed jereafter. : 

The doctrine of excutory trusts is applicable to 
cases of trusts creati-for valnable consideration, 
and has no applicaon to charitable trust where 
the beneficiaries are prely volunteers, 

Though the Trustsict does not apply to charities 
and no formalities a1 required by law to create it, - 
still where it is intaded to oreate s trust with 
reference to a partialar property it is necessary 
that the language usd should be clear enough to 
show a definite intelion to create a trust by it 
and it should amounito a declaration which is or 
can be construed tobe imperative. Where there 
has been a completed dedication, the fact that the 
details of the trust ve not been settled by the 
dedicator will not affet the validity of the dedica- 
tion. Mi VENKATACHAAPATHI IYER v. ОнїнА MUNA 
CBAEKBAPANI IYER, 15 І W. 279; (1922) M. W. N. 128; 
42 M, L. J. 268 844 


Trustee and persos ín representative capacity— 
Delegation of рошетв--Өепеғаї or special power-of- 
attorney— Permanent ease by donee of power, validity 
оѓ Non-production df power, 

Fiduciary duties camot be made the snbjeet of 
delegatiof. Therefore, + person holding property in a 
representative capacity cannot delegate his powers 
by a general or sperial power-of-attorney, and a ' 
permanent lease granted by such donee of power is 
not valid. P С Bosnegers 1. Sitanaty Das, 26 C, 
W. М. 236; (1922) H.W. N. 98; 30 M. L.T. 182; 
20 A. L. J. 204; 16 L. W, 462; 86 C. L, J. 820; 24 Bow. ` 
L. В. 565 140 


Trusts Act (Il of 1882), ss. 5, 6, 7— 
Minor, whether can create valid trust—Constructive 
trustee—Eapress trustee. ‘ 

A minor cannot create a valid trust under section 

7 of the Trusts Act. 


A constructive tmstee is bound te account for 


` profits under section 95 of the Trusts Act and the - 
‘fact of bis doing so would not make him an express 


trustee. M KnisrsAN Patrur v. LAKSHMI, (1922) 
М. W. N. 117; 42 M. L. J 119;.80 M. L. Т, 238; 46 
M. 416 с 858 


U. P" Court of Wards Act (iil o 
1899), 5. 34 Ў 128 


U. P. Excise Act (IV of 1910), ss. 3, 
GO —" Import," mganing of—Liquor booked but "mof: 
taken delivery of —Offence, if complete, EN 
A person who sends liquor from a Native State to - 

a place in the United Provinces but does mot iake 

delivery of it in the United Provinves does hot 

import liqnor in the United .Provinces.and; conse. | 
quently, commits no offence under seotioné6Q. of. 

the United Provinces Exgise Act. 5 ——— „ .5 1.27 


• 
м 


VM. LEVI] | 
U, Р. Excise Act—oonold. 


"To "import'' goods,to a place means to take delivery 
of. the goods inside that area. 

-As а general rule а conviction under a section, 
which provides a penalty. for з variety of acts 
done in contravention of .the Statute is bad for 
duplicity where .the section contains, a variety of 
inconsistent alternativgs The conviction should 
state the actof whichthe accused is found guilty, 
and the particular breach of the act established 
against him by his act so found, А Mcnsui LAL v. 
Emperor, 20 A. 1, J. 198; 28 Св L. J. 248 184 
U, 'P. 

: | $901), S. 4(3)—Oudh Rent Act (XXII of 

1886), s. 126—Lambardar,whether can grant long 

term leases— Transaction by lambardar—Co-sharers 

deriving benefit under it, wheher can repudiate. 

In the absence of a custom to the contrary, a 
lamburdar has no power, without the consent of his 
co-sharers, to grant a lease of co-parcenary land 
beyond, such term as the circumstances of the 
partioular year or season might require, but in 
circumstances of an exceptional nature a lambardar 
is justified in the exercise of his powers as a manager, 
charged with the collection of rents, to grant leases 
for в longer term to raise the largest income to the 
co-sharers on whose behalf he purports toact. Where 
the granting of a lease by a lambardar is shown to be 
for the benefit of the co-sharers, and the co-sharers 
havederived benefit under the lease, they cannot 
repudiate a transaction entered into on their behalf. 
O MonaxwAD Masup ALAM v. MoHAMMAD MAHMUD 
Атам, 24 O, O. 869; 9 О. L. J. 66 21 


- Se 107—Queastion, of proprietary title— 

Appeal to District Judge.; _ o . 
Where in suit for partition іп а Revanue Court 
objectors admit the proprietary title of the appli- 
cant but deny his right to demand a partition, a 
question of proprietary title is raised and against the 
decision in such a case an- appeal lies to the District 
Judge. A MusrAJAB KHAN v. THAKUR BRI LAKSHMI 
NABAIN .550 


S. 118—Partition — Revenue Court, 
whether can partition house, 1 | 
A. Revenue Court making а partition under the 








provisions of Ohapter VII of the U. P. Land Reve. ' 


nue Act has no jurisdiction to make a division of 
houses by reason of the provisions of section 118 of. 
the Act, 


Therefore, a plaintiff basing his title toa portion ` 


‘of a house under an order of partition of'a Revenue 
Court’ cannot succeed. А Gosinp PERSHAD v. 
KALIAN 910 


Vizagapatam Agency Rules, rr. 16, 
` — 2@—Raecution proceedviys, order in, gwhether. 
!decree' — Appeal, maintainability of—Byit wrongly 
worded as petition—Agency Court, jurisdiction - of, 

to grant appropriate relief as tn suit. - 

Bules 16 and 20 of the Vizagapatam Agency 
Rules apply only to decrees oÑan Agency Court, 
and no appeal is provided in the Hules against 
either orders pessed in exécution or other orders 
df a miscellaneous nature 

Migcelhneous orders by an Agent or Assistant 

tocan be displaced only by an application to 
the Governor in Council. 


o 


r 
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* may’ be sold to others.” 


107% 
Vizagapatam Agency Rules—vconold. 


Where what іп reality is œ suit is wrongly des. 
oribed аз a petition it is open to the égenoy 
Courts to grant the appropriate reliefs as in а 
suit, and orders passed on such petition may be 
regarded .as decrees from whish an appeal lies 


“under, rnle 16, and a revision to the High Court 


under rule 20, of the Vizagapatam Agenoy .Rules, 
I Rai or Tuni v. MAHARAJA OF JEYAPORE, 42 
M. L, J. 487; 80 M. L. T. 389; (1922) M, W, N. 814 
16 L. W.8 I1 


Whipping Act (IV of 1909), s. 4 418 


Will, construction of—Absolute devite to Hindu 
widow —“Malik,” meaning of —Right of pre-emption 
given to heirs .and co-sharers, whether restricts 
absolute devise in favour of widow. «+: 

A Hindu testator by his Will authorised his widow 
to adopt five sons in succession and provided that 
if a son were adopted, the widow and the son should 
take the estate in equal moieties as owners (maliks) 
with full power of gift and sale to be exercised by 
each ofthem. There was a clause in the Wall which 
ran as follows :—“If for any reason the adopted son 
or my said wife is required to sell any property 
left by me, he or she shall sell it to my heirs and 
oo-sharers for proper price, that ів to вау, the highest 
price, offered by them, but if they refuse to pure 
chase the property on paying the proper price, it 
The next olafise of the Will 
ran thus :—“If my said wife do not adopt any sonà, 
then on my decease, my said wife would be the 
owner (malik) of all my property with powor of gift 
and sale and shall be able to give and sell it accord. 
ing to the directions contained inthe previous 
clause.” The widow did not adopt any son and died 
having herself made a Will by which she dedicated 
the property to religious uses Ina suit for the 
construction of the Will of the husband : 

Held, that the widow took an absolute estate in 
the property left by her husband, which was not сць 
down by the right of pre-emption -given to the heirs 
and co-sharers. 

Per Richardson, J.—The word “malik” usually 
denotes an absolute owner. 

Per Chaudhuri, J.—ln all cases of gift by Will 
whether to male.or to female, unless the instrument 
shows that a restricted interest was intended to be 


n 


‘created, thp legatee ог ће devisée must be entitled. 


to the whole interest of the testato æ 
The word “malik” imports full proprietary rights 
unless there is something in. the context to 
qualify it. The faot that the donee is a Hindu 
widow is not sufficient for ab purpose. С 
SuDHAMANI Das v, Surat Lat Das, 25 О, W, №. 627 
ә : 
A . 528 
' , construction of —Intenlion to create succession 
of life-estdtes —No words used to imepose restriction — 
Estate taken — Absolute, 
Where a testatrix fails to uss words in the Will 
imposing Апу restriction, althoigh she may have 





.intendgd to create a succession of life-estates, the 


donee takes an absolnte estate. A Mns. І, P. 
MARTEN v. HrRbzY Rax, 20 A. L. J. 206 869 
, interpretation of —" Malik" and “varis” 
meanings of —Intention of testator. À d 
The words “malik” and ‘aris” conmote absolute 
ownership. . е 
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Where the word “malik” is used and where there 
is nothings in: the text or circumstances: of the Will 
which indicate an intention on the part ‘of the 
testator to cut down the absolute estate clearly or 
unmistakeably then the absolute estate should be 
taken to have been bequeathed. © TIRATHEŅAL 
Lokooxaz v. THAWARSING, 16 S; L. В. 202 720 


to intention of 





Nuncupative “Finding as 


шар», esiator—Finding of fact—Appeal, second. 
In the case of an oral Will by one R. to his. 


daughter, the witnesses used slightly different terms 
of expression but all said that the daughter was to 
have the property for .ever, or words to that effect. 
The lower Appellate Court taking all the ciroum- 
stances into consideration came to the finding that 
“R. did make a Will in favour of Мв daughter and 
expressed his intention to give: her' an’ absolute 

estate"; . 
Held, that this was a finding ойда binding i in 
second appeal, N BHAWANIR DAMARSINGH 
wu cS 


Y s [a 
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Standard of pioof 'Büspicior Consideration 
and analysis of positive evidente on record—Proof 
of handwriting —Comparison of; signatures, ‘value of. 


In the case of a Will, reasonable, natural and proper 
in its terms, it ig not in accordance with sound rules 
of construction to apply to it those canons which 
demand. a rigorous scrutiny of documents of which 
the opposite can be said, namely, that they are 
unnatural, nnreasonable or tinged: with impropriety. 

Wherever. a Willis prépared under circumstances 
which raise a wei-grounded suspicion that it does: 
not express the mind of the testator, the Court ought 
not to pronounce in favour of it unless the suspicion 
is removed. But this suspicion must be one inherent 
in the transaction itself and not the doubt: that may 
‘arise from в conflict of testimony which becomes 
apparent on an investigation of the transaction. 

In order to prevail against clear and positive evi- 
dence the improbability in a Will must be clear 
вой cogent and must approach very, nearly to, if 
it does not altogether constitute, an impossibility. 

A comparison of handwriting is at all times a 
mode of proof hazardous and inconclusive, and es- 
pecially when it is‘made by one not conversant with 

+ the subject and without such guidance as might be 
derived from the grguments of Counsel and the 
evidence of experts. 

Although from the dissimilarity of signatures a 
Court may legitimately draw the inference that a 
partioular signature isnot genuine because -it varied 
from an admittedly genuine signature, yet ‘resem- 
blance оф two signatures affofds no safe foundation 
that one of Them is genuine. © Sarovsini DASI v. 


Harnas GHosH, 84 О. L. J. 818, 26 C. Ж, N. 113 
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Standard of proof to establish Will——Burien 
of proof — Attesting witnesses, 
Appellate Court, duty of-—Verdict of Judge trying: 
case not to be lightly disregarded. . 

The standard of proof to establish a Will required 
by the Indian Statutes is that of the prudent man and 
not an absolute or conclusive, one. 
Act, while thus adopting the requirements of the 
prudent man as an appropriate concrete standard by 
which to measure proof, is, at the same time, 
expressed in terms, which allow full effect to be 
given to ciroumstances or conditions of probability 
or improbability, so that where forgery comes in 
question in a civil suit, the presumption against 
misconduct is not without its due weight as a 
circumstance of improbability, though the standerd 
of proof to the exclusion of all reasonable “doubt 
required in a criminal case may not be applicable, 

The onus probandi lies in every case upon the 
party propounding a Will, to satisfy the conscience 
of the, Court that the, instrument propounded is 
the last Will of a free and capable testator ; in “other 
words, where a Will is prepared under ойгот ances: 
which raise a well-grounded suspicion that .é-.does 
not express the mind of the testator, the, Court 
ought not to pronounce in favour. of it unless the 
suspicion is remoyed. Bat the suspioj^u must be 
one inherentin the transaction itself hd not the 
doubt that may arise from a conflict 2? testimony 
which becomes apparent on an invesi gation „of the 
transaction. 

Though it is desirable that all the attesting - 
witnesses capable of being called stould be examined 
to remove all suspicion gf fraud, it is not absolutely 
necessary that where there are many attesting 
witnesses, the absence of every one nof called ghould, 
be speoifically explained. 

The verdict of a Judge trying the case should: 
not be lightly disregarded by the Appellate Court 
where the issue is ‘simple and straightforward and 
the only question is, which set of witnesses is to 
be believed. But where the determination of the 


‘question of genuineness of a Will depends. not 


merely upon the assertions of witnesses but upon 
surrounding facts and circumstances whose existence 
is either admitted or‘ indisputably proved, the 
judgment of the Trying Judge may be vitiated by 
his failure to test the veracity of the witnesses by 
reference thereto, Two conflicting view-points have 
to be reconciled, namely, on the one hand, the 


production of-— ' 


The Evidence , 


Vu 


undoubted duty of the. Court of Appealio review-. 


the recorded evidence and to draw its own inferences, 
and conclusions, and, on the other hand, the unques- 
tionable weight which must be attached to the 
opiniog of the Judge of the primary Court who bad 
the advarMuge of seeing thé witnesses and p np 
their look and. manner. © PRASANNAMAYI DER 


BaikuNT4A Nars, 25 O. W. N. 779; 34 C. L. J. 84 ` 
49 D: 132 
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